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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

THE CITY OF ROCHESTER,
Case No. 6:23-cv-06061-FPG
Plaintif],
LEAD CASE
V.
Honorable Frank P. Geraci, Jr.
SMITH & WESSON BRANDS, INC; et al.,

Defendants.

THE CITY OF BUFFALO,
Case No. 6:23-cv-00066-FPG
Plaintiff,
Honorable Frank P. Geraci, Jr.

V.

SMITH & WESSON BRANDS, INC; et al.,

Defendants.

BRIEF OF AMICI CURIAE STATE OF MONTANA AND 22 ADDITIONAL
STATES IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

INTRODUCTION AND INTERESTS OF AMICI

Amici are sovereign states of the Union. They seek to protect the Constitutional rights of their
citizens to obtain firearms without undue burden and expense. They also seek to protect their
sovereign interest in a national industrial base that supplies firearms to State militia and police forces
at minimal cost. Defendant Glock, Inc., for example, manufacturers firearms that equip many of
Amici's law enforcement officers. And former Defendant Colt’s Manufacturing produces the M4
carbines that also equip amic/'s law enforcement officers, as well as amic’s militia units.

In furtherance of those interests, Amici seek to provide additional background on the history
and policies underlying the Protection of Lawful Commerce in Arms Act (“PLCAA?”), Pub. L. No.
109-92, 119 Stat. 2095 (2005) (codified at 15 U.S.C. §§ 7901-03). Amici also seek to highlight Plaintiffs’
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crime-increasing policies. Those policies have released thousands of violent offenders on to New Yotk

streets, are inconsistent with Plaintiffs’ claims, and undermine Plaintiffs’ requests for relief.

BACKGROUND

These essentially identical actions were originally filed by two New York Cities in New York
state court. The nub of both actions is that the firearms industry—despite complying with laws
governing its distribution chain and individual sales—did not do enough to prevent unlawful post-
sale use of firearms in crime. Tellingly, the cities sought only damages, not injunctive relief. Also
tellingly, the cities are represented by well-known antigun activists like Everytown, the Brady Center
(f/k/a Handgun Control, Inc.), and a repeat-player activist firm from Puerto Rico, rather than their
own law departments or local attorneys.

Both actions were removed, and this Court consolidated them for pretrial purposes. The Court
then stayed the actions pending the Second Circuit’s opinion National Shooting Sports Foundation, Inc. v.
James, which was a challenge to General Business Law (“GBL”) § 898-a through -e as unconstitutional
and preempted by the PLCAA. That opinion issued last year, with the Second Circuit rejecting the
facial challenge in view of circuit precedent, while leaving open the possibility of as-applied challenges.
Nat’l Shooting Sports Found., Inc. v. James, 144 F.4th 98 (2d Cir. 2025) (applying City of New York v. Beretta
U.S.A. Corp., 524 F.3d 384 (2d Cir. 2008)). Circuit Judge Jacobs concurred, but he emphasized that
GBL § 898 was vulnerable to an as-applied challenge under PLCAA, and he suggested the earlier
Beretta case was wrongly decided. 144 F.4th at 118-22 (Jacobs, J., concurring).

The consolidated action was unstayed, and the Plaintiff cities filed amended complaints. ECF
157, 158. They narrowed the Defendants to gun manufacturers. And they narrowed their claims to
assert violations of GBL § 898-b(2), under which requires industry members who “manufacture,
matrket, impott or offer for wholesale or retail sale any [firearm] in New York state shall establish and

utilize reasonable controls and procedures to prevent its [firearms] from being possessed, used,
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marketed or sold unlawfully in New York state,” as well as common-law public nuisance claims. But
taking the hint from the Court’s stay order, the cities added prayers for forward-looking relief and
judicial supervision.
Defendants now move to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6). ECF
176. They argue that the cities’ claims are barred by PLCAA; they fail to state a claim in any event; and
that imposing liability on the facts alleged would be unconstitutional. ECF 176-1.
ARGUMENT

I Plaintiffs’ claims are barred by PLCAA.
A. PLCAA is part of a carefully-calibrated regulatory scheme by which

Congress has categorically precluded public nuisance liability for the firearms
industry.

1. For decades, Congress has carefully balanced the people’s Second Amendment rights with
the need to keep firearms away from criminals. That careful balancing started with Congtess’s first
foray into firearms regulation in response to the gangland violence of the 1930s. Even in responding
to that pressing problem, Congress used a calibrated touch: it concluded heavy taxation of transfers
of machineguns, short-barreled shotguns, short-barreled rifles, and silencers—together with the
manufacturers, importers, and dealers of those weapons—was enough to achieve its aim. National
Firearms Act of 1934, Pub. L. 73-474, 48 Stat. 1236. But Congress concluded regulation of pistols,
revolvers, and sporting arms was unnecessary. H.R. Rep. 73-1780 at 1. Four years later, Congress
adjusted its calibrated view, requiring manufacturers and dealers of any firearms to obtain a license,
but imposing little regulation other than record-keeping. Federal Firearms Act of 1938, Pub. L. 75-
785, 52 Stat. 1250.

Congtess pervasively regulated the firearms industry with the Gun Control Act of 1968, Pub.

L. 90-168, 82 Stat. 1213, “the most comprehensive gun control law ever signed in this Nation’s

history.” President Lyndon B. Johnson, Remarks Upon Signing the Gun Control Act of 1968, 2 Pub.
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Papers 1059, 1059 (Oct. 22, 1968). Still, Congress’s touch was measured. It expressly sought to prevent
“crime and violence” without “plac[ing] any undue or unnecessary Federal restrictions or burdens on
law-abiding citizens with respect to the acquisition, possession, or use of firearms appropriate to the
purpose of hunting, trapshooting, target shooting, personal protection, or any other lawful activity.”
Anyone “engaged in the business” of manufacturing or dealing in firearms fell within the statute’s
ambit. 82 Stat. at 1232, But Congress made clear the Act was “not intended to discourage or eliminate
the private ownership or use of firearms by law-abiding citizens for lawful purposes.” Id. at 1213-14.

By the 1980s, Congress concluded the Executive was overreaching in its zeal to regulate
transfers of firearms. See Senate Subcommittee on the Constitution, The Right to Keep and Bear Arms 20-
21 (Comm. Print Feb. 1982). Congress responded with the Firearm Owners Protection Act, Pub. L.
99-308, 100 Stat. 449 (1986). As part of that Act, Congress found that “the rights of citizens ... to
keep and bear arms under the Second Amendment” required “correctfion] of existing firearms statutes
and enforcement policies,” and that additional legislation was needed to reaffirm the limited purpose
of the Gun Control Act. 100 Stat. at 449 (codified at 18 U.S.C. § 921 Note).

Congtess continued to adjust its calibrated scheme to provide greater or lesser regulation as it
believed necessary. In 1993, for example, Congtess required background checks for those purchasing
firearms. Brady Handgun Violence Prevention Act, Pub. L. 103-159, 107 Stat. 1536. But that, too, was
tailored: the statute included a waiting period provision that was in effect only until the National
Instant Criminal Background Check System could be implemented. Id. at 1536-37. Similarly, Congress
enacted a ban on so-called assault weapons, Public Safety and Recreational Firearms Use Protection
Act, Pub. L. 103-322 Title XI, 108 Stat. 1796, 1996 (1994), but allowed the ban to sunset when there
was no evidence of a statistically significant impact on violent ctime, se¢, ¢.g, Robert A. Hahn et al,
First Repotts Evaluating the Effectiveness of Strategies for Preventing Violence: Fitearms Laws, 52

RR-14 MMWR 11 (Oct. 3, 2003) (“insufficient evidence”); Lois K. Lee et al, Firearm Laws and Firearm
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