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Mr. Richard H. Seeley 
Attorney for Jerome 
Highway Di.strict 
221 South Lincoln Ave. · 
Jerome, Idaho 83338 

OFFICIAL OPINION #74-1 

Dear Mr • Seeley• ·.,.:t/.~ . 
We have your letter asking whether Chapter 269, · Idaho /: · , ' ··"'/ ~ 

Session Laws has application to the 1973 taxes and levies for 
higbway districts. Section· 5 of the act provides that the 
budget shall be completed and finalized not later than February 
20th of the calendar year for which the budget is concerned. 
The act was epproved by the Governor on March 17, 1973 and there 
is no provision as co when the R~t · becomes effective. Thus• 

· under Section 67- 5101 Idaho Code, the act does ; not' become effec-
tive until July 1. 1~73. - ~- . 

,· 

We agree with you that the act could not apply to 1973 ·· · · 
. since by its t..cTCml:i that could not. be.. Also, retroactive leg is- ·. · 
lat!on is r.:ot f ifi\t"o1·.e:d '.!i:y t ~1-~ cciurts or may b,a lriv•.n~i.d.. .Wt.nan .Y , 

· Swisher, 6& Idaho 361♦, 195 l". 2d 357; Ford v. 1Dit;, of CalciweII~ ,s !dalio ,(,.99 
11 

321 P. 2d .589. _ - .l'u-•-!"'"·-·-----

In ana'(,;:nar to your oecm1cl question co·ncernf.ng the appli• 
cability of the c ~1.r1.r.y ht dr.U.ng. law to highway districts, please 
consider the f ollOT11:l.ng~ 

'
131.u.40tn~·, Applicabil:lt:y.-...,This aet shall apply 

to &11 countles of the state of ld-~ho • but shall be 
subject ti.., the prov:lgiions of any specific statute 
pertaining t.o the lett i .ng of any ci.:m.tr.nct or · the pur• 
chas.e or acqr.1:l.Bition of any ~ommodity or thing ,by ~ny 
county by solic'.iting and receiving c<>m.petitive bids · 
therefor, imd shall not be construed as madifying or 
amending th0 pr.ovlsions of any ouch statute , nor 
prevent.iriig the county .from doing any work by its own 
employees. wt · 
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The highway districts are quasi-municipal corporations 
and are bodies politic and corporate. Stark v. McLaufhlin, 
45 Idaho 112, 261 P. 244. There must be compI{ance w th the · 
~tatutory provisions as to the particular manner in which con
tracts concerning highways are to be made. Bear River Sand and 
Gravel Corporation v. Placer Count?• 118 C.A. 2ct.684, 258 P. 
2d 543. Compliance perta!i'is to lawe that affect the highway 
district; the highway district commissioners have a duty to comply 
with the laws that the legislature made applicable to them. ·· i 

Section 40-1611, Idaho Code says in part that the commissioners 
of the highway districts: 

" .• oshall have, in addition to the powers and duties 
conferrea 6y this chapter, in respect to the highways 
within such district all of the 6owers and duties 
that would by; law be vested Int e county connnisiioners 
of the county and In the district roaa overseers if 
such highway district had not been organized; •• 7Tf 

{Emphasis ours) 

This appears to be a general reference statute making the laws 
which apply to counties in relation to highways applicable to 
highway districts and according to numerous cases, such as 
Nampa & Meridian Irri~ation District v. Barker, 38 Idaho 529! 
'223 P. 529 and Bolse ity v ." Baxter, Z:I Idaho 368, 238 P. 10:.!9 
where laws are aoopted Ey general reference the law is taken as 
it exists from time to time including all changes or the law 

1
• 

is applied as it is at the time any particular exigency arises, , ,,' .'/.~···'>, ~;. 
to which the law is to be applied. . . . . , -. . . . . ,._ .: :r, :i\\:.· 

' '.t,l'".; 1' ·N,•.tW 
. 1· • '. 

There is no mention of any sort in the highway district 
law or elsewhere as to the procedures for contracting or as to 
whether contracts must be let by bids or not. Also! the highway 
district commissioners are given the powers and dut em of the 
county commissioners under th~ laws applicable to the county 
commies ionera. Tin.ts, since the time when the County Expenditure 
and Bidding Law was passed, (1963 Idaho Session Laws, Chapter 124), 
highway districts should have let all contracts for more than 
$2,500.00 as provided by Section 31-4003, Idaho Code, under the -
provisions of Chepter 40, Title 31, Idaho @§1. Where the 
provisions of the act require bids in""a'particular case the 
contract should be let on bids. 

Also attached for your information is a recent opinion 
by Wayne Meuleman to the Commissioner of Labor relating to Chapter , 
40, Title 31, Idaho Code, which may be of interest to you. - _,._ 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WF:sg 
WARREN FELTON 
D~putv Attornev General 



W. ANTHONY PARK 
ATTORNEY GENERAL 

OFFICIAL OPINION #74-2 

STATE· OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83707 

,Julv ?, 1073 

·'r. Lee l./. ~;tok0s 
[nviro11111rntr1l Services 
r:q,1rt1:12nt: of ~·11viror:1'1ent;il 

and rnn1muni tv Sr:,rvi ces 
Stet tC'l10:JSf' . ;;Ji l 

Dr~r Dr. Sto~cs: 

rE: Internrrd:r1tinn of Sr>ction 
50-1~35, IJaho Codn 

nn Mav 22, 1073 vou r,osed several C1UPstions conc0rninq a 
nroncr interrrcitation· of Secfion 50-1035, J~d_n_"i_o_J()<le, This 
lrtt0r is a rrst·nns0 to thos0 iN111iri0s. 

r c: i t tr II c I: h 0 t c-i t:i r ,; i n I d a! 1 o c ,rn no t i n ci, r d P \ , t fn r 
11or0 t!ian ::i vear to fir.anc0. nu!11ic \;orks nroj('cts 1·.'i t!1ot1t 
a ~onrl rlnction? Dors Idaho Code, Section ~n-1~75 sav 
that? 

No. Cities may incur debt beyond a one-year rieri od in order 
to finance nublic works projects in three ways: (1) by issuance 
of revrnue bonds hy seckinsi nnd acttin(] tho assPnt of a majodt)/ 
of t/10 riu:1lifir.,I 0lcctors votin() at an clrction to b" 11,-.1,f for 
t 110 t',tJrPosr: of ,..,.ssinn or rr.inctin(l a nronosal to incur ind(1 !Jted-· 
11CSS beyond d year:,(~) by issuance of qr.110ral ohlh,1tion honcls, 
in 11!lich cas0 J h:o-thir.:!s (?/1) vote of t!v:• 1uc.lHi0;i rlcctor:: 
is ,~r.qui red l·0fore indebtedness may be i ncurrerl beyond a year 
[H is doubtful that t'11s tyre of bonding woul<l be usr.cl for 
certain public works r_rojects, such as sewer construction, since -
(a) a two-thirds vote'is required; (b) a collection of nn annua1 
tax sufficient to ra.v the interest on suc 11 inclcbtedness as it 
falls due is rei:uirerl~ (c) rr.venue bonds arc s01f--fu:1dino]~ <1nd 
(3) \:hen the city is hanv.-rollt'd or funded hv r1 r• 11ilunthrnrist 
1.-;llo exnrcssly ,v1rrr:s to <1ssw:1r all nJvincnt:i 011inr• on tlw r·uhlic 
\torks nrojrct. 

Any i ndebtcdness or liability incurred contrary to the 
above three methods is r0.rm·lssihle only if the indt>htc-dnr,ss or 
liability incurred is for the ordinary and necessary exrenses 
authorized hy th11 ::i,.,nP.ral lm,s of the stc1.tr (for cxamnle, f'fl:neral 
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repair and maintenance of streets}. Article Eight, Section Three 
of the Idaho Constitution is most clear in this regard. 

~ »"U .... Jlllillf JIU b~ 

Revenue bonding is not required by 1 a11 but may be and usually ·. . 
is used as the best tool for finandng public ~\forks projects. Reve
nue bonds are meant to provide a self-sunportin9 foundation for ~ub
lic works. Sections 50-1032 and 1033, Idaho Code. The bondin~ pro
cess is one l'lhich anticipates tile fact that in-·,nany cases municipal 
corporations will be unable to make immediate repayment of obliga
tions. The reasons include: ( a) revenue gained under the bonds 
11!i'IV he slm, in co111in0:, and (b) conditions may specify repayment 
ovr~r a fJf)rioci Llf >1c,.-1rs for the benefit of the bondiloldcrs. 

In Idaho, as ill rnost other states, the issuance of honds is 
discrr'tionarv ,rit!i the 111unicirrnlity, and this discretion may not 
Ge controllc~d \,y thQ courts. Ttius, if th(~ authority qiven ·is 
t'i thr·r to 1 i!V>' tJxrs or to issue bonds, th£~ di scre:ti on to i ssuE: 
bo11:Js i.th';r,nt nrocedural violations cannot ht~ rcviev1c:ci after their 
issuance and nurchas(~ by bona fide bondholde1·s. 15 f1cQuillin-
11unicipal Corporations§ 4323 ("1070 Rev. Vol.). 

Can cities transfer funds from on~ bud(Jet or account to 
another to finc1nce such ii°rojects? · 

YE'S. T:Ji! cit-1 C(JU11ci·1 11 ::iay tra,1:;fol' a!l u1kxn:~ntil!d IJ;:ilc1nce 
·in one fund to tl)r, credH of anotric:r fund." '.)r!cLio11 !~0-1014, Idaho 
Code. 1101/C:vc•r, th·is does not l'.K:an that a city issuinq revenue··---
IJ-o-nrfs for a nubl-ic se,-,cr district construction pr0(1raf1 can transfer 
the revenue th0refrom to another city project. Revenue made by 
rublic works projects is meant to supnort the particular project 
and no other and is meant to repay the original bondhol.ders. 

Section 50-1014, Idc1ho Code, alloHs for transfrr of monies 
from another city fund so that the sa1ne ruL:lic 110rks project can 
be financed by morr• than one source. This s!1ould not be: inter
nreted to mean that Sccti on 50-1014 can be used to c~scnpe rnuni ci pal 
budqet and arrro11d ati ons 1 invs. Monies frtin1 o thcr funds must be 
unexpended before they may be transferred. 

Local officials should and probably do have a working know
ledge of the revenue tiondinq system. Cornorate counsel for each 
of the Idaho cities are ahle to advise them on how to proceed in 
revenue bond mc1tters . 

. H-~~£~1 clarification, rilease foc~l frpr to contact this 
off1 ce. ,,. ·-

Very truly yours, 

FOR THE ATTORNEY GENERAL 

Pi1ul J. Buser 
/\ssistant Attorney General 
D1:Partrnent of Envi ronnicntal 

,:rid Community Servi ere; 
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Mr. Ralph Newberg 
Identifications Officer 
Idaho State Penitentiary 
2220 Warm Springs Ave. 
BUILDING :MAIL 

OFFICIAL OPINION #74-3 

July 3, 1973. 

0 p I N I 0 ,,/ 

--------

Opinion re: Interstate Agreement 
on Retainers, I.e. 
19-5001 

Dear Ralph: 

Pursuant to our telephone conversations of recent date 
concerning the question as to whether sentencing must be con
current when it is imposed under Idaho Code 19~5001 through 
19-5008, please consider the following:-

Idaho Code §l9•500l(c)(5) reads in pertinent part as 
follows: 

Nothing in this paragraph shall prevent the 
imposition of a concurrent sentence if other~ 
wise permitted by law. 

This language indicates that concurrent sentences may be given 
if state law so provides. 

Sentencing has jlways been within the court's discretion 
and nothing in Ch. 50, Title 19, Idaho Code, indicates that 
discretion in sentencing has been'removea from the courts. The 
procedures of sentencing do vary from state to state and the 
laws of the state where the prisoner receives his sentence 
control. Thus, if another state forbids concurrent sentences, 
the pris6ner will receive a consecutive sentence and when the 
prisoner's Idaho time has been fulfilled he must serve hie other 
sentence in full without any .credit for time served in Idaho. 

) 
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Thus sentencing is pursuant to the state law where the 
prisoner is sentenced and nothing in Idaho Code §19-5001 pro
hibits consecutive sentencing but it aoes permlt concurrent 
sentences. 

WGC:cb 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WAYNE G. CROOKS1•0N, JR. 
Assistant Attorney General 



July 3, 1973 

Honorable Charles n. Kane 
Chairman 
Board of County Colllllissioners 
Lemhi County 
Salmon, Idaho 83467 · 

Dear Commissioner Kane: 

OFFICIAL OPINION #74-4 

This letter is to confirm my telephone call to you of 
July 2, 1973, and is in answer to your telegram concerning 
the Lemhi County Sheriff. 

You state that your sheriff says he will work only 
40 hours a week, and will not be available at night because 
he has another job of driving truck or that he may become 
Salmon City Police Chief, if the City will appoint him to 
that position, as well as that of Sheriff. ; 

There are a number of things you cam do in a situation 
like this. You have the power under Section 31~802! Idaho Code 
to supervise the official conduct of all county off ce'rs ana 
to see that they faithfully perform their iuties. Under 
Section 31-2009, Idaho Code, it is up to the county commis
sioners to prescrISe w6en the county offices shall be open 
and the rules for running the various offices, f.ncluding the 
sheriff. Thus, it can be seen that you, as county commissioners, 
may make rules and regulations relating to the conduct of the 
affairs of the office of sheriff relating to: outside employ• 
ment, hours of duty, when the sheriff or his deputies shall be _ . 
on duty, etc. You, of course, must follow the law. Section 20•601, 
et. seq., Idaho COde, provide.s ... that the sheriff shall maintain 
a jail; Section 'jl-1202, Idaho ~9de, provides that the sheriff 
shall maintain the peace; arrest persons who commit, or attempt 
to commit crimes; prevent and suppress all affrays and breaches 
of the peace; attend all courts in the county; keep prisoners; 
etc. Obviously, tbese duties oannot be performed on a 40 hour 
a week basis. They necessitate that the sheriff and his deputies 
and the jailor be on duty 24 hours a day and 7 days a week. -If 
necessary, you can pass regulations to this effect and insist 
that they be carried out. If they are not carried out, you 
could call for the sheriff• s rii1si1nation or, if necessary, you 
could bring action to have him removed from office for failure 
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to carry out his duties. He certainly cannot remain sheriff 
and work as a trucker, or just be sheriff 40 hours a week. 

On the other side of the matter the sheriff is an 
elected official, he stood for election and he has taken 
an oath to carrx out and enforce the law. The sherltf stood 
~or efectlon, ana fie was presumaa' to, and must know, what 
the salary of office was and that his responsibilities would 
be on a 24 hour a day basis. Knowing these facts he has taken 
an oath of office to uphold the law and enforce it. 

You could, if you wish, allow him to take on the ad~ 
ditional job-of Police Chief of Sailimon since nothing in the 
lawrspecifically prevents this. It would be up to you as 
county commissioners as to whether to allow this or not. 
Such situations have happened and in some cases they have 
worked. There is, however, always some objection to trying 
to do two jobs at once. But this matter would be up to you 
as county commissioners to regulate. 

Why don't you have your county attorney help you put 
together regulations on this matter? 

Sincer.ely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF:sg 
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OFFICE OF THE ATTORNEY GENERAL 

W. ANTHONY PARK 

ATTORNEY GENERAL 

John W. Swartley, M.D. 
President 
State Board of Education 
Office of Higher Education 
Building Mail 

BOISE 83720 

July 9, 1973 

OFFICIAL' OPINION #74-5 

Re: Disposition of $75,000 Received from Boise State 
College Foundation 

Dear Dr. Swartley: 

We wish to repond to your question regarding the disposition 
of the $75,000 in state funds used as part of the purchase price 
of the Protest Avenue property, title to which is in the Boise 
State College Foundation. We do not believe it is necessary to 
recite the history of the transaction, except to point out that 
the origin of the $75,000 was part of the general fund appropria
tions made by the Legislature to Boise State College for fiscal 
year 1970 with an internal College budgetary transfer of appro
priated funds in fiscal year 1971. From the information you have 
re19yed to us, it appears that the Boise State College Foundation 
is now preparing to return to the State Board $75,000. The ques
tion you have presented is: Wht disposition is to be made of 
those funds? 

We are of the opinion that the funds received should properly 
be returned to the genetal fund of the State of Idaho. This con
clusion is based on Section 67-3604, Idaho Code. This section 
provides that the State Auditor shallcTose his accounts as to 
all appropriations on the day following the close of each fiscal 
year and transfer all balances, which are unencumbered on that 
day, to the funds from which such appropriations are severally 
made. This section requires that any agency which ends the fis
cal year with any unexpended appropriation shall, by operation 
of law, have that unexpended amount revert to the fund from which 
the appropriation was initially made. 

_For purposes of this opinion, we are not concerned with the 
authority or lack of it for the expenditure of the $75,000 initially. 
The important point is the disposition of the funds which are 
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returned. Had Boise State College completed that fiscal year 
with an unexpended $75,000 general fund appropriation, there 
can be little question that it would have reverted to the general 
fund when the auditor closed all accounts. The money, on its 
return, is the same as an unexpended portion of an appropriation, 
and therefore should revert to the fund from which the appropria
tion came: the general fund. 

This situation is analogous to the following hypothetical 
facts: In June, a general fund agency determines that it will 
purchase certain equipment. It contracts with a company for 
acquisition of that equipment. All proper bidding and purchase 
requirements have been observed and the company is paid prior 
to the close of the fiscal year. In ~uly, the agency finds that 
the ~quipment for any one of 3 number of legitimate reasons does 
not meet its needs. It rescinds the contract, returns the equip
ment, and receives the purchase money from the seller. We believe 
that the returned funds should properly be regarded as having 
never been spent by the agency. Therefore, had the funds been 
in the agency's account on the day following the close of that 
the fiscal year, the auditor would have transferred that unexpended 
balance to the general fund of the state. For the same reasons, 
the return to the State of the $75,000 should be treated as never 
having been expended as of the day following the close of the fis-

. cal year for which the appropriation, which included the $75,000, 
was made, regardless of when the money is actually received. 

We do not know of any facts which give rise to the conclusion 
that the funds have been encumbered, as, in certain instances, 
is permitted by law. Section 63-3521, Idaho Code, imposes severe 
limitations on encumbering appropriations which would permit the 
agency to carry over an unexpended, but obligated, balance to the 
next fiscal'year. The encumbrance must be made before the end 
of that current fiscal year in any event. There appears to be 
no encumbrance imposed on the $75,000, for the obvious reason 
that Boise State College· spent the money. Now· that the money is 
being returned and treated as having never been spent, it could 
not have had an encumbrance placed against it prior to the close 
of the fis.cal year in which the money was appropriated. 

Therefore, we cometotheinescapable conclusion that the $75,000 
received from the Foundation should be placed in the general fund 
of the state, there to be treated as all monies deposited in that 
fund . 

. ------
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~e trust we have been of service. If we can be of further 
assistance, please advise. 

JRH:lm 

cc Governor Andrus 
Milton Small 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 
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ATTORNE:Y GENERAL 

BOISE 83720 

July9, 1973 

Mr. Richard Barrett 
State Personnel Director 
State Personnel Commission 
Building 

Dear Mr. Barrett: 
,, 

We wish to respond to your request for our opinion on the 
.·determination of "officers and members of the teaching staffs 
of state institutions •.. u Specifically, the question has come 
up as to who makes the determination that a position is that of 
an officer or member of the teaching staff of a state institution. 

Section 67-5303, Idaho Code, requires that all departments 
and all employees in such departments shall be subject to the 
system of personnel administration established by Chapter 53 of 

• -- Title 67, Idaho Code, except those employees specifically exempt 
from the system. Among those specifically exempt are officers 
and members of the teaching staffs of state institutions. As an 
aside, these appear at this time to be the only ambiguous exemptions 
in the above cited section. All other exemptions are sufficiently 
described so that there should be little room for diverse interpre
tation. · 

While a member of a. teaching staff can probably be determined 
with relative ease, an officer of a state institution is not so 
easily described. We wish to point out at this time that not all 
employees of state institutions are exempt. Further, for the pur
poses of this opinion, 11state institution" includes only institutions 

· ~f higher education. 

. The organization of these state institutions is a matter for 
-~the governing boards of those institutions to make. Staff require

ments, including academic and administrative officers and employees 
necessary to fill organizational positions, are also matters ini
tially to be made by the governing boards as the appointing author
ities·. Certain legal limitations and qualifications now come into 
pl~y] __ classification of employees and the position central systems. 



, .. 

. Mr. Richard Barrett 
July 9, 1973 
Page 2 

The classification of positions under the personnel system ex
tends to those positions not exempt by the statute above cited . 

. Therefore, the issue still remains: who dete~mines the officer 
positions which are exempt by law from the system of personnel 
administration established by the legislature? 

·rt is of no value to maintain that all positions which are 
connnon to all institutions are under the classified service. 

· .All institutions of higher education have common positions which 
are not now nor have they ever been under the classified service: 
the presidents, vice presidents, bursars, registrars, to name 
just a ·few. For purposes of this opinion, we leave aside those 

· .academic positions such as deans and department chairmen, not 
because they are not officers, but rather because they are mem
bers of the teaching staffs. Therefore, we wish to direct our 

.. attention primarily to those positions in the administration of 
the institutions which are officer positions and the ultimate 
authority to declare a position exempt because it is a position 
of an officer. 

-~ ; :::: 

We can only conclude that the determination that a position 
'.,,.,I· · falls within the exemption is a determination to be made by the 

governing board of the institution. Unlike other ~tate agencies, 
_ where the organization of that agency is described by law, the 
< institutions and their governing boards establish their own organ

izations basically without legislative direction. Participation 
· ·. -~ in the decision making process of the institution, as an element 

defining a position as an officer, would add to the weight of the 
· conclusion that the boards make the determination. The boards 

~know which positions in an ·institution rontribute to the policy 
and other institutional-decisions. Further, the importance, dig
nity, and independence of the position are added elements of the 
definition of officer. These elements, as minimum only, defining 
an officer)are also within the knowledge and control of the boards. 

- ·. Therefore, determination-'that a position is an officer position -
must rest with governing boards. Since the boards make the deter

_mination that a position is that of an officer, it must follow 
.that once the determination is made, that officer position is 
exempt from the provisions of Chapter 53, Title 67, Idaho Code. 

We are fully aware of the impact this opinion may have on 
the personnel system established by law. We would suggest that 

·the governing boards of the institution~ of higher education give 
serious consideration to officer positions. We are of the opinion 
that if a position is defined as an "officer" position, or the " 
person holding the position is designated as an "officer, 11 for the 
purpose of avoiding the valuable purposes of the personnel system 
and the Commission established by the legislature, would be in 
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direct contravention of obvious legislative intent. In short, 
. simply because a board or one of its institutions does not want 
to go through the personnel system~ fill institutional staff 
positions is emphatically not a proper test for determining whether 
or not a person holding a certain position should be designated 
as an officer of the institution. The institution and the board 
are certainly required to demonstrate to the Corrnnission that a 
particular position is exempt because it requires an "officer" 
to fill the position. However, should the occasion arise, hope
fully very infrequently, where agreement cannot be reached be
tween the appointing authority and the Corrnnission, then for the 
foregoing reasons, the decision of the governing board or its 
delegated appointing authority should prevail. · 

.We would also suggest that remedial legislative proposals 
be prepared to clarify these exempt officers. 

:-· .. 

JRH: lin 

t 

Very truly yours, 

FOR·THE ATTORNEY GENERAL 

.. JAMES R. HARGIS 
Deputy Attorney General 

.• 

- I 

.. · ... ( 
. ' 
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M. S. Merrill 
Assistant Director 

July 9 9 1973 

OFFICIAL OPINION #74-7 

Public Employee Retirement System 
Building Mail 

Dear Mr. Merrill: 

You have requested an opinion from this office as 
to whether PEP funded employees can be excluded from participa• 
tion in the Public Employee Retirement System of the State of 
Idaho. 

As you know, the Retirement System in the State of 
Idaho is a mandatory system both for employer and employee under 

· the provisions of Title 59i Chapter. 13, Idaho Code. As the Code 
itself does not specifical y exempt or exclude 1PgP funded em
ployees, it would be the opinion of this office that just because 
an employee is PEP funded, it would not necessarily mean that 
he is excluded from the Retirement System of the State of Idaho. 

This is not to say however that a PEP funded employee 
is automatically included within the Retirement System. Title 
59, Chapter 13, Idaho Code. sets forth the various criteria for 
employee inclusion as wert as exclusion. Therefore, everything 
else being equal, if a PEP funded employee meets all other re
quirements as to 1nclusi.on within the retirement system, he 
would necessarily be included. If, on the other hand, the PEP 
funded employee does not meet the criteria set forth for inclu
sion or falls within;•one of the exclusions, be would, of course--, 
be excluded from the Public Employee Retirement System of the 
State of Idaho. 

Nf we can be of further assistance, please advise. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES G. REID 
Deputy Attorney General 

JGR.:cp 
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ATTORNEY GENERAL 

Mr. Gordon S. Thatcher 
Rigby & Thatcher 
Attorneys at Law 
P.O. Box 437 
Rexburg, Idaho 83440 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL. 

BOISE 83720 

July 10, 1973 

I' 
() t' ( 

Re: School District No. 321, Madison County, Idaho -
_ Borrowing for School-Plant Facilities 

Dear Mr. Thatcher: 

We have reviewed with interest the proceedings had in School 
District No. 321, Madison County, on borrowing from connnercial 
lending institutions with repayment of the loan from the_. plant 

~:facilities levy. The abstract you have forwarded to this office 
states that the district will issue its promissory notes as 
indicia of the indebtedness. 

To our knowledge, this procedure used by your district·is 
the first instance of such use in the State of Idaho. In our 
research on the authority of a district to borrow money, we can 
find no explicit authorization. However, Section 33-901, Idaho 
Code, provides that the monies which accumulate in the school 
plant facilities reserve fund may be used for any authorized 
purpose for which bonding funds may be used, and to repay loans 
from commercial lendin institutions to a for the construction 
schoo pant faci ities Emphasis Ade • If monies rom the 
fund can be used to repay connnercial loans, the obvious conclusion 
is that a school district may borrow from connnercial lending insti-

---tutions. 

We have examined the abstract and find no error in the 
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proceedings which are contrary to the statutes of the State of 
Idaho or inconsistent with the Constitution thereof. 

JRH:lm 

cc D.F. Engelking 
w/enclosure 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
~beputy Attorney General 

P.S. We have forwarded the abstract to the State Superintendent 
of Public Instruction for filing. 

\ 
\ 
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July 13, 1973 

OFFICIAL OPINION #74-9 _ 

. ·Jf 

Mr. Thomas C. Grismer 
Attorney at Law 
First Security Bank Building 
Kellogg, Idaho 83837 

Dear Mr. Grismer: 

I have been asked to answer your letter concerning 
Section 50-501, Idaho Code, as amended by Chapter 80 of the 
1973 Idaho Session Laws. The question is whether or not 
cities now automatically have a referendum or initiative law 
or whether there must first be a petition and election to 
determine if the city shall have an initiative-referendum 
ordinance. 

To us, in light of what was said in Anderson v. Boise 
~~ty, 91 Idaho 527, it would seem quite clear that there must 

st be a petition and election to determine if the city 
needs an initiative-referendum ordinance and only after such 
election favoring such law is the city required to pass an 
initiative-referendum ordinance. 

The section as amended states in pertinent part: 

"The city council of each city shall provide for 
direct legislation by the people through the 
initiative or referendum, or both, when petitioned 
by . ... (20%) of the •.. electors, registered •.. 
If a majority: .. at such special election shall · 
vote in favor thereof, then the city council must 
prepare and pass such ordinance.:'. . . " 

In the Anderson Case the previous section on the 
Initiative-Referendum Power was construed•--the section was 
held to be mandatory and it was also said that until such 
provision had been'complied with, the city has no provisions 
for initiative or referendum." This was in a case where 
Boise had recently voted to become a first class city and give 
up its charter powers and it was held that the charter pro
visions as to initiative and referendum were no longer in force. 
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Boise had not at that time as a first class city enacted 
an ordinance as to initiative or referendum. 

We believe that the 1973 amendments to Section 50-501, 
Idaho Code, have not changed or in any way effected the holding 
of the Anderson Case. 

You ~hould be cautioned here that we are only dealing 
with the situation where the city does not yet have an 
initiative or refcrcndUi.'11 ordinance. We are not dealing with 
the question of whether or not the city could enact such an 
ordinance without the petition and election. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

~~F~ 
WARREN FELTON 
Deputy Attorney General 

WF: sg 
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STATE OF IDAHO 

OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

July 23, 1973 

Honorable Cecil D. Andrus 
Governor 
State of Idaho 
BUILDING MAIL 

Dear Governor: 

crrA.,~ 
OFFICIAL OPINION #74-10 

By letter dated June 1, 1973, you have requested our 
opinion regarding the management and disposition of so-called· 
grant or endowment lands deemed valuable by other state 
agencies for fish and wildlife habitat, recreation, or public 
access needs. I am taking the liberty of addressing myself to 
your questions out of sequence. 

You ask whether endowment lands can be disposed of to 
another state agency without a public sale. The Idaho Ad
missions Act, the Idaho g __ ~.,§!=.itit1Lt12.l:! and the statutes bearing 
upon the actions of the State Board of Land Commissioners must 
be considered. 

· You are, of course, aware of the trust created by the 
Idaho Admissions Act. Section 4 grants certain lands to the 
state for the support of common schools. Section 5 requires 
that these lands be disposed of only at public sale. Section 
11 makes general land grants to the state for support of various 
state institutions other than common schools. Section 12 pro
vides that these general grant lands "be held, appropriated and 
disposed of exclusively for the purpose herein mentioned in 
such manner as the leg?.slature of the state may provide." .You _ 
will note that the Idaho Admissions Act does not specifically 
mandate the public sale of non-school or general grant endowment 
lands. It is Article IX, Section 8 of the Idaho C_onsti tu1=_:!:_qg 
that requires these general grant lands to be aisposed of at 
public auction. 

The Supreme Court of the United States considered the trust 
created by the Arizona Admissions Act, a trust similar to our 

t, own, in Lassen v. Arizona, 385 U.S. 458, 17 L.Ed.2d 515. (1967). 
For purposes of this opinion letter, the only noteworthy 
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exception between the Arizona Aclmissions Act and the Idaho Ad
missions Act is that the Arizona Act specifically mandates a 
public sale of all grant or endowment lands whereas the Idaho 
Act specifically mandates the sale of school lands and leaves 
the manner of disposition of general grant lands to the state. 

4 . 

The Arizona Land Commissioner, Obed Lassen, had promulgated 
rules and regulations which required the Arizona Highway De
partment to pay compensation for rights-of-way over endowment 
lands and for gravel sources. The Highway Department disputed 
this obligation. The Supreme Court did not distinguish between 
school lands and general grant lands under the Arizona Admissions 
Act. It stated generally that the public sale requirements of 
the trust were to protect the trust from unethical or less than 
arms length transactions involving private purchasers. The 
Court noted that the Arizona Admissions Act 

does not directly refer to the conditions or 
consequences of the Upe by the State itself 
of the trust lands for purposes not desig
nated in the grant. 17 L.Ed.2d at 518. 

The Court felt that the likelihood of abuse that the public sale 
provisions of the Arizona Admissions Act sought to guard against 
were not likely to occur when the state itself was using the 
trust lands. The Supreme Court allowed Arizona to dispose of 
its trust lands to other state agencies on a negotiated basis upon 
the_payment of full compensation to the trust. 

The Court also observed that the Arizona Highway Department 
had the authority to condemn land. It would be a mere circuity, 
the Court said, for Arizona to sell endowment land to the 
highest bidder at a public sale and the next day the Arizona 
Highway Department would use its condemnation. authority to 
acquire the land. 

In light of Lassen, I am.of the opinion that the require~ 
ment. of Section 5 of the Idaho Admissions Act, "that all lands 
herein granted for educational purposes shall be disposed of 
only at public sale," and the requirement of Article IX, Section 
8 of the ~J:lo CQgstitµJ:.iQ.P that all general grant lands be 
"held in trust, subject to disposal at public auction for the 
use and benefit of the respective object" of each general land 
grant do not apply to the sale of endowment lands to state 
agencies possessing condemnation authority. The statutory 
requirements of a public sale are a restatement of the Idaho 

.. --
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Admissions Act and the Idaho ConstitQtion subject to the same 
implied exception announc'ed inLassen~-~-My opinion is consonant 
with the spirit manifest in the express exception to public 
sale when trading with the United States authorized by Art. IX, 
§8 of the Idaho Constitution. 

~ '1¢1, .. ~~~~ 

Article IX, Section 8 of the lsi~lb...o CSEt~J;:;i..t.u.ti.,oµ also pro-
vides that 

It shall be the duty of the Staie Board of 
Land Commissioners to provide for the location, 
protection, sale or rental of all lands here
tofore, or which may hereafter be granted the 
state by the general government, under such 
regulations as may be prescribed by law, and in 
such manner as will secure the maximum possible 
amount therefor; provided that no school lands 
shall be sold for less than ten dollars per acre. 

This is a general obligation of the trust to select, manage 
and dispose of trust lands for the highest return to the bene
ficiary fund or trust purpose. It does not specifically require 
a public sale of grant lands. That comes later in the section 
as to general grant lands. It is less strict toward school 
lands than the Idaho Admissions Act itself. What this part of 
Article IX, Section 8 does do is specifically broaden responsi
bility of the trustee to use due.diligence and skill at all 
stages of trust matters, not just upon the disposition of trust 
property. It does not in my opinion add materially to the trust 
considered in Lassen. It does not mandate a public sale when 
the trust property is to be devoted to other state uses. It 
does mandate full value for trust properties used by the state. 
In other words, this part of Art. IX, §8 is a restatement of the 
Idaho Admissions Act trusts viewed in the light of Lassen. 

The Fish and Game Commission has specific condemnation 
authority. I.e. §36-104(b)(S). The Park Board probably has 
condemnation authority for the public uses set out in Section 
7-701 of the Code. 

You have asked whether a state agency can participate in 
competitive bidding beyond the value placed upon the land by the 
Department of Public Lands. Our attention has been directed to 
I. C. §31-807 entitled "management of county property". One of 
the limits on.the county purchase of real property is 

.•• but no purchase of real property must 
be made unless the value of the same has been 
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previously estimated by three (3) disinterested 
citizens of the county, appointed by them for 
that purpose, and no more than the appraised 
value must be paid therefore. 

It is clear that this particular section applies only to county 
purchase of lands, and not to state agencies. There is no com
parable statute limiting state agencies in the purchase of 
property to appraised value thereof. 

Presently I know of no law limiting a state agency's 
ability to pay for land. This is not surprising. Opinions 
offuir market value differ. The Department of Public Lands may 
have a different opinion of value than the Fish and Game Com
mission. I do not believe other agencies are bound by the 
opinion of value of the Department of Public Lands. They could 
bid above the appraised value. 

You have c1lso asked about steps to preserve public access 
when state land to be sold to a private person borders a lake 
or stream. Can a public access requirement be a condition or 
a reservation in a sale or l~ase? The trust must be protected 
and "the State is required to provide full compensation for the 
land it uses." Lassen v. Arizona, supra at 520. The Land Board 
has clear authority under Idaho law including Pike v. State ~·· 
Board of Land Commissioners, 19 Idaho 268, 113 Pac. 447, and 

·· v Barber Lumber Co. v. Gifford, 25. Idaho 654, 139 Pac. 55 7 to 
sell trust lands subject to other legal interests. If an easement 
is reserved to the State, however, upon disposition of trust 
lands, the trust must be fully compensated by the private 
purchaser and the State in combination. 

Finally, you ask whether management agreements can be 
entered into between the Department of Public Lands and other 
state agencies to provide for fish and wildlife habitat, recre
ational or public access needs. The issue here is whether the 
Board has disposed.of the lands or whether it is managing and 
holding them within the trust in this manner. To avoid disposi
tion of the lands, any management agreement should be for an 
unspecified term or a specified term, subject to the authority 
of the Department of Public Lands unilaterally to cancel the 
contract. It would be prudent for the Land Board to go on 
record stating that the land subject to the management agree
ment is not ripe for sale or disposition at the time and that 
the management agreement would not adversely affect ·the land or 
otherwise diminish the trust. 

-----
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The use of a nominal rental lease to a state agency to 
accomplish management purposes should be avoided. The Board 
:i.s obligated to lease grant lands for "the maximum possible 
amount". A nominal rental would probably not square with the 
Constitution. 

WAP:cb 

cc: Gordon C. Trombley 
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July 23, 1973 

John Bender, Commissioner 
Department of Law Enforcement 
Building Mail 

OFFICIAL OPINION #74-11 

Re: Mobile Homes and Recreational Vehicles 

Dear Commissioner Bender: 

You have made a formal request for an opinion from 
this office in which you ask if mobile homes and recreational 
vehicles constructed within the State of Idaho for sale and 
use in states other than Idaho are required to bear the State 
insignia pursuant to Title 39, Chapter 40, Idaho Code. 

Specifically, the section of the Idaho Code dealing 
with the State insignia is 39 ... 4005 and reads as toifows: 

"ISSUANCE OF INSIC:s"NIA-COST. -The 
commissioner of law enforcement 
shall issue insignia for mobile 
homes and recreational vehicles 
which meet the requirements of the 
rules and regulations promulgated 
by the commissioner of law enforce• 
rnent. The rost of the insignia, if 
used, shall be included as a part 
of· the fee schedule." 

If a mobile home meets the requirements of the rules and regu
lations promulgated pursuant to Section 39-4003 of the Idaho 
Code dealing with minimum health and safety standards for 
'ji'lumbing, heat producing and electrical systems as well as 
standards for body and frame design, then such mobi.le home 
would be entitled, and in fact, the Commissioner of Law En
forcement is directed to issue the State insignia for such 
mobile home, whether or not the home is sold in Idaho or 
elsewhere. 
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The main issue thenn is whether or not the Commissioner 
of Law Enforcement has any means available to enforce the pro• 
visions of Section 39-4005, i.e., in the situation where a 
mobile home is constructed within the State of Idaho which 
do.es not meet the requirements set forth by the rules and regu
lations promulgated by the Commissioner but is sold outslde of 
the State of Idaho. Section 39•4001 9 Idaho Code, provides that 
the Commissioner of Law Enforcement sha!I ·se cnarged with the 
responsibility of enforcing the vario~s provisions of the Mobile 
Home Act. However, Section 39-4002, Idaho Code, provides as 
follows: 

"COMPLIANCE WITH LAW REQUIRED.-It 
is unlawful for any person, firm; 
partnership! association or corpora• 
tion to sel or offer for sale within 
this state any mobile home or re·crea•· 
tlona! veniele that is not manufactured 
in compliance with this act after its 
effective date." (Emphasis added) 

Thus, while it is true that the Commissioner of Law 
Enforcement has the enforcement capabilities pursuant to Sec
tion 39•400lt these enforcement capabilities are limited by 
Section 39~4u02 to homes that are constructed for sale within 
the State of Idab.o only, as t::he legislature has provided that 
it is not in fact unlawful to violate the provisions of this 
act-if the sale of mobile homes ls to be made other than in 
the State of Idaho. Therefore, it would be the opinion of this 
office that mobile homes constructed within the State of Idaho· 
for sale in a state other than Idaho would not be urequired" 
to bear the State insignia pursuant to Section 39•4005 for the 
reason that the Commissioner of Law Enforcement would not have 
power to enforce the provisions of the Mobile Home Act in the 
event .a manufacturer who sold outside the State did violate 
the rulea and regulations promulgated by the Commissioner pur
suant to the Act.· If the mobile home in question, although 
sold outside the State of Idaho, meets the requirements set 
forth in the rules and regulations, it would certainly be 
entitled to receive the State insignia, even though the sale 
of such home was made outside the State of Idaho. 

As a corollary issue to the question you raised, 
another problem presents itself in Section 39-4010 dealing 
with various manufactw:er1

$ warranties which reads in part 
as follows: 
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"Any person, firm. partnership, asso
ciation or corporation constructing 
in whole or in part, a mobile home 
or recreational vehicle in this state, 
or constructing outside of this state 
but selling at retail in this state, 
shall issue a warranty in writing to 
the buyer containing the following terms: 

II 
• • • 

This section of the Mobile Home Act de~ling with manufapturers• 
warranties does not contain a limiting provision to those homes 
sold in the State of Idaho but includes all mobile homes which 
a.re manufactured in whole or in part within the State wherever 

·they may be sold, It would be the opinion of this office that 
the same problem would arise in construing thi.s section as has 
arisen in the issue you raised. Although Sec ti on 39 ... 4010 pur.-. 
portedly covers mobile homes that are manufactured within this 
State and sold outside of this State, Section 39-4002 again 
would limit the enforcement of a violation of the warranty 
provisions to those homes sold within the State of Idaho. 
Therefore, 1£ mobile home manufacturers violated the warranty 
provisions of this act, unless the mobile hane were sold within 
the State of Idaho the Gommissioner of Law Enforcement would 
have no authority to enforce the provisions of the act per
taining to the violations. 

V~ry truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES G. REID 
Deputy Attorney General 

JGR:cp 
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OFFICIAL OPINION #74~12 

July 31, 1973 

Victoria White 
Clerk of the District Court 
Audi tor and Recorder 
Shoshone County 
Wallace, Idaho 

Dear Mrs. White: 

An opinion has been requested on the following questions: 

1. "If a widow is not the title owner, the deed being held in 
escrow, but the widow does have equity in the real property, may 
the Commissioners grant said widow an exemption as provided in 
§63-lOSD, Idaho Code." 

2. "If a man owns separate real property, marries and subsequently 
dies testate, may the surviving widow be granted an exemption prior 
to actual probate of the will under the same statutes?" 

3, "If a husband applies for a veterans exemption, the property 
being community property and he subsequently dies in March, ·will 
such exemption be valid for the 1973 tax year?" 

We assume that your first question relates to a widow purchasing 
real property under a real estate contract, which has been placed 
in escrow. Experience indicates that such contracts are com.rnonly 
used throughout the State of Idaho for the purchase and sale of 
real property. §63-105D, Idaho Code, does not describe precisely 
what interest a widow must have inreal property to claim an exemp
tion, but does indicate the property must "belong to" the claimant 
or must be "owned by" the claimant. While legal tit.le under such 
a contract ordinarily remains in the seller, under the doctrine of 
equitable conversion a purchaser may be treated as holding legal 
title for many purposes. These purposes have been interpreted by the 
Courts as including applying for an exemption. Hibbin v. Commissioner 
of Taxation, 14 N.W. 2d, 923, 156 A.L.R. J.294. 'rhis opinion should 
not be interpreted as applying to the exemption provided by §63-117 
et seq, Idaho Code. §63-123, Idaho Code, might change the opinion 
expressedl1ereinas to the exempfTonpr°"ovicled for elderly persons 
and we express no opinion as to such exemption), 
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In answer to yom7 second quest.ion an exemption may be granted where 
property has passed by testate or intestate succession to a widow 
even though a formal probate of the property has not been undertaken 
or cor:npleted. The exemption provided by §63-l05D for wid1>1·1•; ; , ,,J,,y 
,,ffectively only operates on real property, which passes immediately 
upon death to the decedent's heirs or devisees. Probate servos to 

- establish record proof of passage of £it1e, but is not necessary 
to actually transfer ownership of real property. 

In both of the instances descrtbed in our response to your first 
and second questions, the claimant must establish that the property 
"belongs to" such claimant, just as the claimant must establish every 
other fact necessary for exemption of the property. Of course, in 
some instances this may create additional burcl.ens upon the board 
of eqt1alization, and the board may properly insist that the clairnant 
furnish satisfactory proof of the existence and terms of any real 
estate contract or proof that such claimant has succeeded the prop
erty by testate or intestate succession. 

' In response to your third question, the exemption may properly be 
granted for the 1973 tax y~ar. §63-107, Idaho Code, specifically 
provides for the situation you describe: 

"Where a person entitled to exemption shall die 
after the first day of.January in any year without 
having first made the annual sworn statement as 
to his financial status or where a person entitled 
to exemption shall be mentally incompetent or physically 
unable to make such sworn statement, his wife, widow, 
guardian or personal representative, or other person 
having knowledge of the facts, may make such sworn 
statement in his stead." 

There would be no pctrpose in providing for such procedure if the 
death of the claimant after January 1 of the year terminated the right 
to exemption. Of course, if the person entitled to the exemption 
should die before the first day of January the property is not en
titled to exemption. 

er'l , rul](iyourr , j 
'':,p,.l( , 

/ ': ,.j ~- "":.:· ¥ 

w. ANil't CTNY p-,i.. . "" 
ATTORNEY GFJP.. L 
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OFFICIAL OPINION #74-13 

August 1. 1973 

1. 

Ml:. Glen W. Nichols 
Director 
Idaho Sta Ce Planning and 

Comnmni t:y /d.:f:niro Agency 
STATEHOUSE HAIL 

Dear Mr. Nichols: 

By letter dated July 2.5 t 1973 11 ycu have ankec.t om: opinion 
rer;ard:J.ng ce,:t1dn agric:ultur.<11 e~::emptions.J w.i:thin the Idflhc~._cog_0 
and their legal effect upon zoning and plattj.ng of subdivfi:-dons. 
There to a g1:owini; pb'nctice ·within the state of div1.dina; lands 
fo1."'ro01:ly UBe,d for ngricultut·al. purposen into five ... uci::e pa:Irccls 
for f.H.1le end dcvolopmont aa r,:rnidential sites, 11:r.an.chettcn" or 

tfntni ... £.nrms 11
• Like you• we have br:!en ~-=(~ceiving au increasing 

rn.nnber of inqu:trJi.cn about the jurisd:f.ct:ion of ci{;ieo and coun
tiea to regulate thi.o kind of <lHv-~lopmcmt. 

The. fivc ... acre ag1:icultural exemption appears it, two places 
in t:ha Idaho Code. one iG under the enabling legi1Jlation £01: 
county zonir.ig"JI c.md the other ia found in that nect:lon of. the 
Code wh1.ch requires plat rn.epa and other requ:trcrnento fa:om sub• 
afvfde;:a. Scctton 31-3803 which :ta found in tha county zoning 
portion of the JA~.Co~~ atatcs in pertinent pare as follows: 

. ,_...,..,-=.-· 

lli:GrEE,t!9_n_,£( .. ~Eiric_u ~ !.,1:1~1:, ~ .I~.9.~.E~n<!._.,certn i.~ 
Ii~~..3 t;E.x,_ t~i~-~~-~. .., ... No pow or gr an ted°71erel>y. 
alwlr be conntt--ued to empower the bonrd of 
county commi$Gioners to enact any ordiuance 
ozi ~eoolution which 

(a.) Depr:i.vcs any owner of. full and compl~te 
uoo of agricultural land for. pro1J1.1ction of 
any ngricultural p,:oduct (ugriculturo.l laud 
1.e hc,:cin dof:1.ned o.s a t1:nct of lm1d con• 
talning not leas than five (5) ncrest in• 
eluding ca.11al and ,:ailroa<l r[;ghf.::n-of ... way, 
uoed exclusively for agricultural purpoaea)J••• 
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J;~~-0_~_9,_,(19.~l.; r,:5O--l~Oh found in the pl~ts w.1d vacaticms 
oe.c!tion o:i: t1.10 I4.0fo .... ~~1.c~~. stat:as in. pe!'t:i..ncnt part iw follows 1 

Dfif~m:ltions. ,,. ... 'l'ha following dcf:tn:I.tlon 
shall. D.pply to terms used in Sect::i.on 50, .. 1301 
thr01.tgh 50 .. J.325. • • 

( -) _ • 4.. • • • ~ _ • ,.. ... ..:i ..i..1 J, , d ,~-s, ~tH1Cll.V:LBJ.On: A Kl:'c!CC:. OI: .u1nu U.t.VJ.(lC 

into ftve (5) or more lots, pa.rc~ls, m: 
attes for the purpose of eale··or bt1ildi.ng 
development, whether 1.mmediate or future; 
provided that this definition ehnll not 
i.ncl_udc a bona fide division or pa,:tit:i.on 
of agricultural land for agricultural pur• 
poses. A bona fide division or partition 
of agricultural land for agricultural 
purposeo shall mean the division of land 
into lots, all of which are five (5) acrea 
or larger. and maintained as agricultural 
lands. Cities or counties may adopt their 
own definition of dubdivision in lieu of 
the ·above definition. ., • ·· - - ··· 

l. 

. '£he more s.e1:-i..ous problem ari.acs under the latter definition. 
Develope:rs,. desi1:ous of subdivid:i.ng highly <.fomnnded resm:t ... type ~ 
land at a nubstantial personal profitt and further <lesiring to 
minlm:tzc their costs in making.these oalcst attempt to avoid the 

.. ·._. £'a~uirements that they file a plat map and perform other work as 
· ··· · a first step in the creation of their development. Heretoforet 

developers div:i.dad land into five .. acre pm:ccln, declurcd them 
to be "agricultural", and were thus 1;,ithout the ,:equ:tr:ements of 
~'1.' tle 50 Cl1 1'" This b-ld y"'t u•·1irn"'g~.~ ... ,-~,~"' " 0 "-t , 1..,, .... ,...,. ,...{! ~i-.,,. ,L _, • _,, . V u &. c& ~~Liqr,,..J..v'-'"' r.-1..;";..i,..,\..i,......,.,~,-....'-" ...,.,,. ""' ... ..,"""" 

... law.would not be a problem but for the acquiescence in the 
·;:,--:;-,,.·,...:,practice by local governments. I am of the opinion that a fair 

and rational reading and applicat:J.on of the statutes would 
eliminate the problem. 

The nentence in Section 5O ... J.3O1 begi.nning with "A bona 
fide division or partition of agricultural land for agricultural 
purposes shall mean. • • " io intended to rood:Lfy the previous 
f)cmtence which defines aubdivia:l.0:..1 us being a division of land 
into five o~ more lots. The last sentence of that section ctatea 
that cities or counties may cdopt their own definition of cub-

. division.. The agr:i.culturnl exenjt:Lon. modifies the a t~H:utm:y 
def:tn1.t:ton, and _g.9t the "in lieu' dcf:f.nition \>3hich cities 01: 
count:t.es may adopt on their own init:ta tive o J..n other tmr.da » 
a city ox- county may adopt lt definition of subd:l.vlsi.on ·which in 

·no way includcn an agricultural exemption, and then require 
plat f:tling0 fr.om all subdiv:tdero; this would even i.nclude a 
subdivider who :La d:i.v:ldiug lnnds for express and bona ft<lc agi:-i ... 

. cultur:cnl purposes. . . . 
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Even if tho five ... acre mrnmption W(-1re rend to apply to nn 
11in lieu" definition by a city or county~ the exemption depends 
upon the good faith and actual intent of a subdivider to 
d:l.vida m: pnrt1.tion a~ricultural. landn fo,: ag:d.cult:u:r:.·nl pu:;:, .. 
poses. To ~ate, counties and cities, perhapn from a lack of 
des1xe to become embroiled in dir::puteo uith deve1opcro, have 
regarded an_y_ five-acre subdiv:tsion as being for an ar;ricultm:al 
pm::pose • .,£his is not the.~ intGnt of the exception. A city or 
county can, without nny fear of avoi<l~ng the intent or spirit 
of Titlo 50~ Ch. 13, read the exemption otrictly, and find a bona 
fide agr:tculturel d:LviGion only in those caGcc where residences 
are not bein._~ constructed and are riot intended to bo const,:ucted .. 
In other words t a city or county can requtr.c and enfm:cc through 
the courto, if necessary, plat filings from dcvelopcra who are 
dividing lands for anythit-1g but a strictly ,igricultural pur.pose. 

Generally,. "agricultural purpose" has been def:tned as the 
art of production of platlto and/or animals useful to nu.m, in
cluding prepara.tiona of the products £01: mun• s use. Sc0 ~ 
?,~oele v. ~:!:,!:Y.......£'J.Jolie,.t._, 152 NE 159, 160, 321 Ill. 385. 

11Agrictiltural purposes•\\ means tho using 
of the eoil for·planting seeds and raising 
and h.arvest:f.ng the crops P the rcarint, 
feeding, and management of livestock;. • • . 
}:liI.!?E..tlY• Gro~~• 29 NW 895• 67 Wio. 11+7~ 150, 

An agricultural purpose ia not as eas:tly found as the 
counties of Idaho b&.lieve it to be. The a:tte of the tract of 
land involved is not the determining factor; rather, the de
termining factClt is the use to which the lnnd in put. And tha 
use munt be primarily agr~cultural. In ~n. Y~• __ $_!-.9,llx i:.!!.~ CJ.uh.> 
2 NW2d 681, 683, 68 S. D. 345, sheep were p,wtm:,~a on7and7eascd 
to a gun club for thc"pUl;_pose of clearing th0 lund of grass; 
the land was later sown to nlfalfa, some of: wh:1.ch l;·ms sold but 
not for profit, to provide a bane for th0 fall tm:r;ets of the 
mm club. The court held that the land was not used for r11 
Y•agriculturol purpose". . . 

In .~!~-~~....Qit'( __ c_>f_J1a?~.~, 198 NW2d 615 • 619, 620, 55 
Wis. 2d L~2 /, agr1.culturaT.lands were defined as those which are 

. either actually used in connection with ruio:tng crops 01~ live ... 
,_stock, or being capable of being 1:·Gadily prepared f:01· cuch use. 

The property must have ea its primary use production of planto 
or livcntock useful to man. ·This definition would clearly 
eliminate the residential oub<livision. 
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t•J1.1.en a fivc ... ncre purcl~l of land in sold t nnd the primary 
. intent of tha buyer ie to place u residence thereon, the fact 
that a Shetlc1nd pony, or th1:ce hunting dogs, Ot' a gm:-<len is to 
be placed in the backyard would not support a finding that the 
land was being t.rnad for a bona fldc agr:1-cultura l purpose, 01: 
t-,

1
-1::i~ t-hr. 1 ~-d· .. ,.,. ,..,.,..,..r ... ,.14 • .,.,,,., ·1 .:>1-.14 

.., ...,...- .,..,.,._ .,l,.Qll \'./(.;l-0 t..f.(:,4- JJ>~....,&t,,,'-'..,.....,_._ --•--~'Ii 

In .fnt1~.- ~1Ll!.9}}~c_f_~_J):!£!.:,_.¥. Hu1!11' .. ,.c~!,9.;._t_Q,2}J1lt)::., ... J:_9;1~t, 190 
NW2d /¼54;-4.'J7, the t·[us:z.ng ot ch:i:cEcns · :t:rorn one day <:J:t v.ge to 
t.·wenty-tNo weeks of age prior to their transfer to an egg
laying house was held not to be an agr~cultural purpone within 
a statute exempting ngricultural structu~eG and operationn 
from a county zoning rcgulationo 

There has been no useful statement by the Idaho Supreme 
Court 1·egard:i.ng a definition of Hagricultural purpose." 

The cities nnd counties of Idaho have the burden of. ex ... 
acting plat requirements fr.om subdividcrs who should legally 
be providing plot filings under Title 50, Ch. 13 of the Idaho 
Co<le. S5.mply stated., the procedure by which this might DC-dona 
lsto o:f.ther: . . 

1. Redefine ttst,bdivision" as allowed by I. c • .S0-1301 (3) 
nnd do not include the agricultural exemption; or . 

\ 

2. Reta:f.n the agricultural excmptlon, but rcascmnbly 
interpret and enfoi:cc the tettns of 50~ 1301 (3) so as to dts
tin6,uish residential purposes from bona fide agricultural 
purposes. J--
Either of these methods would eliminate the abuses of the agri.. - · 
cultural exemption under 1'itle 50, Ch. 13 of the 1.?ah,o Co5_1~~· 

. -
Under Title 31, Ch. 38 of the Idnho Code~ dealing with county · · 

zoning, the agricultural exemption appears· us· a limHw.tion on 
the county zoning power. No zoning regulation shall deprive any 
owner of £-ull and complete use of agricultural land for ex
clusively agricultural purposes. It is difficult to conceive 
of~ rational zoning regulation which would deprive llny owner 
of: full and complete use of agricultural land for. exc.::lusively 
agr.icultural purposea. For example, a less intensive use 0£ 

. the land may generdlly always be made of o pm:t:i.cula.r parcel of 
land than that use for which the land is zoned, i.e.t there 
can be a fat"m in a res:tdent:ial zone. Since ag1.fticultm:al usea 
.. --
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are the lcnn:t; intcnf:J.ve trnes of lan.dj, it would eecm that no 
zou:tng 01:clinr.:.ncei, at h~ast: those wb.ich m.:·c c:umuJ.ati.~,c :l.n. 
nature II would 1tdGp,:iv0 .any o·wncr of full and comple;tto usa 
of nericultural LJ.nd " .. 

In concltmlon, 1.t is clcin: that cittcs nn<l ccmntice hmm 
... , .. ~ ...... ,-:.,..,,,,,.,(~ ,,.,.,...,·, "'••t'-1'\\~,,~,., {•/'\ ~,-1P.n11wt·A1,r "i"C'(T\ll'-'1·c. .. •1u•~tl-i, .. ·tcijor ... 
1..-r.t,,;; p1,,.wov•,~ "'•""'(·_,._.--"" 4.~~ l:.Y-i' .. J-~J -- -·----... -, ........ ~-✓ --·-..:,~ ,\;.,\~-- ,, L.>.l<;..,"t' ... u .. ,-4 

dcvc~.opment 1 th):ough the tools of }::onlng 1 subdiv:J.,nion ordinances 
or ptat fil.1..ng Y:'C::?qui1:cmr:.:t1ts w:f.thout ru_nru.nz: afoul of thil ag:d ... 
cultural exempt:i.ons in the I(!!!E.<2.S,:o!J:.~ .. ~ 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES C, WEA VER 
A&3istant Attorney General 

. JCW:cb 

Q 
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OFFICIAL OPINION #74-14 

Mr. Robert A. Bushnell, Jr. 
General Counsel 
Department of Environmental 

and Community Services 
STATEHOUSE MAIL 

Dear Mr. Bushnell: 

You have requested an Attorney General's opinion on the 
legal enforceability of the Plan for the Control of Air 
Pollution in the State of Idaho. As you have noted, legisla
tion enacted during the 1972 and 1973 legislative sessions 
repealed, added to or changed the legal basis for enforcing 
the above plan.· The Attorney General's opinion herein conforms 
the· previous legal opinion -contained in this plan to the present 
laws of the state of Idaho and to the rules and regulations 
promulgated by your department. 

This opinion is written in conformance with §420.11, 
Volume 36, No. 158, Federal Register, August 14, 1971. 

1. POLICY 

In 1972, the Legislature of the State of Idaho expressed 
the state policy on environmental protection as follows: 

It is hereby recognized by the legislature that 
the protection of the environment and the pro
motion of personal health are vital concerns 
and are therefore of great importance to the 
future welfare of this state. It is therefore 
declared to be the policy of the state to pro
vide for the protection of the environment and 
the promotion of personal health and to thereby 
protect and promote the health, safety and 
general welfare of the people of this state. 
39-102, Idaho Code. 
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2. LEGAL AUTHORITY TO ADOPT EMISSION STANDARDS 

The Environmental Protection and Health Act of 1972 grants 
the administrator authority to recommend for Board approval, 
regulatory standards relating to air pollution, including 
emission standards, by providing that: 

The administrator shall ... recommend to the 
board, rules, regulations, codes and standards, 
as may be necessary to deal wi.th problems re
lated to ••. air pollution .. : which shall, 
upon adoption by the board, have the force of 
law relating to any purpose which may be 
necessary and feasible for enforcing the pro
visions of this act ..•. 39-105, Idaho Code. 

The Board has statutory authority to: 

••e adopt regulations, rules and standards 
•.• necessary ... to carry out the purposes 
of this act .. . 

The ~egulations, rules, and or~ers so adopted ... 
shall ..• have the force and effect of law and 
may deal with matters deemed necessary and 
feasible for protecting the environment or the 
health of the state ...• 39-107(8}, Idaho Code. 

In the 1973 session of the Idaho Legislature, House Bill 
149, as amended, was enacted. This law, Chapter 137, 1973 
Idaho Session Laws, greatly increased the Department's legal 
authority .to abate specific sources of air pollution. Chapter 
137, supra, provides that: 

The administrator shall have authority to 
.prepare for board approval compliance sche
dule orders to any person who is the source 
of any ••• air contaminant .. for which reg
ulatory standards have been established ... 

Any compliance schedule order when affirmed 
by the board ... shall become a final order. 
Chapter 139, 1973 Idaho Session Laws. 

The expansive reach of the above statute is facilitated by 
defining "air contaminant" to mean: 

the presence in the outdoor atmosphere 
of any dust, fume, mist, smoke, vapor, gas 
or other gaseous fluid or particulate sub
stance differing in composition from or 
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exceeding in concentration the natural 
components of t~e atmosphere. 39-107(5), 
Idaho Code. 

3. LEGAL AUTHORITY TO ENFORCE LAWS, RULES AND REGULATIONS 
RELATING TO AIR POLLUTION 

The statutes of the State of Idaho afford five enforceable 
actions· for violations of air pollution rules and regulations 
and laws. 

a. Civil Injunction 

b. 

c. 

If ..• corrective measures are not taken in 
accordance with the order of the board, the 
administrator may institute a civil action 
for injunctive or mandamus relief •... 
39-108(5), Idaho Code. 

Civil Penalty 

Any person determined ... to have violated ... 
this.act or any rule or regulation •.. shall 
be liable for a civil penalty not to exceed 
~l,000.00 per dai .... 39-108(6) r Idaho Code. 

State Expenses In Bringing Action 

• •• any person who violates this act shall 
be liable for any expense incurred by the 
state in enforcing the act .... 39-108(7), 
Idaho Code. 

d. Criminal Action: Misdemeanor 

Any person who willfully or negligently 
·violates any of the provisions of the ..• 
environmerital protection laws or ••• any 
•.• order, permit, standard, rule or regula
tion ... shall be guilty of a misdemeanor and 
tipon conviction thereof shall be punished by 
a fine of not more than three hundred dollars 
••.. Chapter 137, 1973 Idaho Session Laws. 

e. Actions For Nuisance· 

(1} Civil 

Anything ~hich is injurious to health or 
\ morals, or indecent, or offensive to the 

senses, or an obstruction to the free use 
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of property, is a nuisance and· the subject 
of an action ... the action may be brought 
by any person whose property is injuriously 
affected, or whose personal enjoyment is 
lessened by the nuisance; and by the judgment 
the nuisance may be enjoined or abated, as 
well as damages recovered. 52-111, Idaho Code. 

(2) Criminal 

Anything which is injurious to health, or is 
indecent, or offensive to the senses, or an 
obstruction to the free use of property, so 
as to interfere with the comfortable enjoy
ment of life or property by an entire commun
ity or neighborhood, or by a considerable 
number of persons .•. is a public nuisance. 
18-5901, Idaho Code. 

Every person who commits any public nuisance 
... is guilt~ of a misdemeanor. 18-5903, Idaho 
Code. 

4 •.. LEGAL AUTHORITY TO ABATE POLLUTANT EMISSIONS DURING AN 
EMERGENCY 

The county prosecuting attorney or the Attorney General may: 

•.• in circumstances of emergency creating conditions 
of immediate danger to the public health ... institute 
a civil action for an immediate injunction to halt 
any .•• emission or other activity in violation of 
provisions of this act or rules and regulations:_1:E)T•o
mulgated thereunder. In such action the court may 
issue an ex parte restraining order. 39-108(10), 
Idaho Code. 

Summary power to abate air pollution airses if: 

••. a generalized condition of air pollution exists 
and that it creates an emergency requiring immediate 
action to protect human health or safety, the board, 
with the concurrance of the Governor as to the 
existence of such an emergency shall order persons 
causing or contribuitng to the air pollution to 
reduce or discontinue immediately the emission of 
air contaminants .••. 39-11~, Idaho Code. 

5. LEGAL AUTHORITY TO PREVENT CONSTRUCTION OR MODIFICATION OF 
STATIONARY SOURCES 
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Pursuant to administrative rule making a~thority delegated 
to the Board in 39-107(8), supra, the Board has promulgated, and 
has presently in effect, the following rules relative to 
stationary source construction: 

a. No owner or operator shall commence construction 
or modification of any stationary source ... with-
out first obtaining a Permit to Construct from the 
department. § 3(B), Rules and Regulations for the 
Control of Air Pollution in Idaho. (hereinafter Rules.) 

b. No permit to construct or modify will be granted 
unless the applicant shows to the satisfaction of 
the department that: a) The source will operate 
without causing a violation of any local, state, 
or Federal air pollution control regulation. b) 
The source will not prevent or interfere with 
attainment or maintenance of any national standard. 
§ 3 (C) (1) (a) & (b), Rules. 

6. LEGAL AUTHORITY TO OBTAIN COMPLIANCE INFORMATION 

The administrator has legal autbbrity to: 

••. conduct a program of continuing surveillance 
and of regular or periodic inspection of actual 
or potential ... air contamination sources .... 
39-108 (2) (a), Idaho Code. 

The administrator can also: 

Enter at all reasonable times upon any private or 
public property for the purpose of inspecting or 
investigating to ascertain possible violations of 
this act or of rules, standards and regulations 
adopted and promulgated by the board. 39-108(2) 
(b), Idaho Code. 

Furthermore, the administrator: 

•.. may require a person engaged in an activity 
which may violate the Air Pollution Control Act 

to •.. keep and maintain appropriate records 
••• to demonstrate compliance. § 4(A) (3), Rules. 

7. LEGAL AUTHORITY TO REQUIRE STATIONARY SOURCE MONITORING 

Persons engaged in operations which may result in air 
pollution may be required to be registered by the Board and to 
file: 
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··· reports .•. relating to locations, size of 
outlet, height of outlet, rate and period of 
emission and composition of effluent, and such 
other information as the board shall prescribe 
relative to air pollution. 39-110, Idaho Code. 

Registration of existing sources is mandatory pursuant to 
Section 3(A), Rules. 

Th~ Administrator can require persons to:· 

••• monitor air contaminants at the source, in 
the ambient air, or in vegetation to demonstrate 
compliance [if said persons are] .•• engaged in 
an activity which may violate ... air pollution 
laws or regulations of the state. § 4(A) (3), 
Rules. 

8. LEGAL AUTHORITY TO MAKE EMISSION DATA AVAILABLE TO THE PUBLIC 

The only legal impediment to releasing emission data to the 
public is contained in 39-111, Idaho Code, which provides that: 

Any records or other information furnished to the 
board ... concerning ... production or sales 
figures or ..• processes ... which tned to affect 
adversely the competitive position of such owner 
•.• shall be only for the confidential use of the 
board ... unless such owner •.. shall expressly 
agree to their publication or availability to the 
general public .... 

All other emission data could be released to the public. 

9. CONCLUSION 

Based upon the foregioing, the State of Idaho has legal author
ity to adopt emission standards; enforce applicable laws; regula
iionsi and standards, and seek injunctiv~ relief; abate pollutant 
emissions on an emergency basis; prevent construction, modification 
or operation of any stationary source; obtain information neces
sary to determine compliance with applicable laws, standards and 
regulations; and to require monitoring of stationary sources by 
the owner. 

The legal authorities cited herein are in legal force and 
effect and are available to the State on this date. 

RJT/td 

FOR THE ATTORNEY GENERAL 

Ron J. Twilegar 
Assistant Attorney General 
Environmental & Community Services 
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Martinson & Gale 
Attorneys at Law 
P.O. Box 599 
Moscow, Idaho 83843 

Dear Lloyd: 

OFFICIAL OPINION #74-15 

August 7, 1973 

I wish to respond to your letter of July 12. 1973. with 
enclosures,. c()ncerning the Plant Facilities Reserve Fund. I 
agree with your conclusion and hopethat l have not muddied some 
already murky waters in your district, 

Althoup;h I have had many discussions with various people 
concerning the fiscal matters of the Moscow district, my position 
has alwllys be<m that there is cause for concern about the manner 
in which the trustees deposited the funds raised through M & 0 
taxation into the plant :facilities reserve fund. From the facts 
as represented to me, it appeared th.at the trustees simply dumped 
the money in that fund. Two points of law bother me about this 
practice. Tbe first is that expenditure or transfer of general 
fund money must be budgeted. Section 33 ... so1 11 Idaho Code. The 
second point is that while general !'1.lnd money may 'be pfaced in 
the pl.ant facilities reserve fund, the purpose must be for depre
ciation of plant facilities, a budgetary item! and the money 
must be appropriated from tne general fund, section 33-901, 
Idaho, Cod,~, Appropriation of moneys contemplates• :i.t seems to me• 
some ctolfar amount and some prior. budgetary transfer consideration 
by the trustees, rather than transferring surplus general fund 
money to the reserve fund when the surplus is realized. My only 
factual conclusion is that the transfer of the money to the plant 
facilites fund is questionable and gives rise to the concern I 
expressed to Marshall Keating and Dick Rogers. The legal issue, 
on which I tend to a~ree with you, is what affect does the tr~ns ... 
fer have if in fact the transfer was 1.mproper? I certainly have 
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taken dnd will continue to take the position that a school district 
rely on its counsel, even wh•re the opinion of this office may 
differ from that of counsel. 

~vith best regards. 

JRH:lm 

Enclosures 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R • HARGIS 
Deputy Attorney General 



Mr. Philip A. Stanley 
Superintendent 
School District No. 394 
Avery• Idaho 83802 

Dear Mr. Stanleys 

OFFICIAL OPINION #74-16 

August 7, 1973 

We wish to respond to your lGtter requesting our opinion on 
the expenditure of the funds raised from the sale of district 
bonds for purpose• other than for the construction of a n$W dis• 
trict high school. We have read with interest your letter from 
Mr. Peacock of Kellogg and Mr. Holm of Chapman and Cutter, bond 
counsel in Chicago. We have also reviewed again the abstract of 
proceedings Q~ the bond issue. 

Although the questiori ·submitted to the electors of your dis• 
trice uses the st.ffttttory lsnguage for which bond proceeds m,ay 
be used. from our understanding the issue the electors considered 
ttas whether or not th~ bond proceeds, if the electors approved the 
issusnce of the bonds would ba used for the construction of a 
high school in your district. There can be little question that 
the construction of a new high school falls within the statutory 
purposes for which the bond proeeeda may be expended. Since the 
election reeulted in approval of the apropriation to issue general 
obligation bonds, may the district now expend the proceeds for 
other authorized purposes rather thsn to eonetruct the propo~ed 
high school f•cility? · 

We are :tnclinet1 to agree with both Mr. Peacock and Mr. Holm 
that the electors voted on a partlcular purpose, even though th.at 
purpoae was not expressly stated on the ballot and th.at that 
purpose, or pra-elecction comm.itment:, is the par~mount use for 
which the proceeds may be expended. 

The rati.onale for these recent court decisions Bemus to be 
a nmtter of keeping fai.th. with the alectort. We know as a matter 
of fact and practice that if a board of tt:Ustees proposes issuance 
of general obligatioQ bond• through an election, stating only 
the statutory purposes to which the proceeds will b~ applied• the 
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the issue is doomed to failure. Before the trustees propose the 
election, they have spent long hours of consideration and planning 
to determine whOZIJ.'e the necessity to bond exist$., The truttees 
thus reach a decision that a particular need exists to bond and 
that the proceeds sh.all be used for a particula:r purpose. In 
support of the purpose. the trustees, tn pr.e•elect::lon information, 
so inform the electors of the district that the proceed@ will be 
e,rpended for the pr~detl(:?rtnined and partirolar purpose. Thia 
appears to be the practice even where the proposition on the 

_ ballot does not expreRsly state that particular purpose. In 
the absence of some Emun:gency which would cause the trustees to 
reestablish priorities so that the educational process of the 
district could continue, the pre-election commitment would probably 
control the expanditure of the proca$dB because approval of the 
issuance of the bonds is based on that eomm:ltm.ent.. To expend 
the funds for purposee other than the pre ... election conmiitment, 
even though the other purposes are nuthorized and included i.n 
the election proposition, is certainly going to have an adverse 
effect on the electo~a. 

We cannot state that the bond proceeds may not be used for 
any authorized purpose other than congtruction of the proposed 
high school. isuoh. a conclusion can only he made by the court. 
!iowever • from a pt.n~ely legal point of con$iderotion, we are of 
the opinion that the niore prudent course of action may be for 
the diatriet to use the proceeds for the co11struction of the new 
high school. A suit to stop the construction would probably be 
unsuccessful because the el~etors authorized the bonding for that 
purpose. How~vm:-. a suit to block the expenditure of the proceeds 
for other purposes may be successful based on the foregoing dis• 
cu1sion. We realize that the educational procese $hould not be 
determined or controlled by any potential legal action. But at 
your request• we must conclude that strictly as a point of law, 
we ara of the opinion that to use bond proceeds for other than 
the pert:1.cul.or purpoea authorized by the electors as described 
in t:he pre-ele.ct:ion information. is a potentially hazardou.s 
course of action even where t:he othier purposes may also be author• 
ized by law .. In short, then, pre .... election purposes BS presented 
to the electors are probably binding on the trustees. 

We trust we have been of assistance. 

Vary trttly yours,, 

FOR THE ATTORNEY GENERAL 

JAMES R. ItARG'IS 
Deputy Attorney General 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 14, 1973 

Custer County Prosecuting Attorney 
P.O. Box 409 
Challis, Idaho 83226 

Dear Mr. Springer: 

In regard to your question as to the requirements of 
plats, we do not believe that plats can be filed unless they 
comply with Chapter 13 of Title 50, Idaho Code. These 
sections, such as 50-1304, Idaho Code, clearly indicate that 
they are mandatory, e.g.: 

"All plats offered for record in any county shall. o ." 

and 

"Every owner proposing a .subdivision .•• shall. .. II 

All of these sections are prefaced with words indicating that 
the chapter is mandatory. 

There have, however, been considerable problems in 
enforcing this law. Envision the problems of forcing a non
complying subdivider to comply with this law. The agricult11ral 
exemption has caused many problems. 

In checking back, this chapter has always been construed 
to be mandatory by this office and we doubt that there can 
be little or no doubt that it is so. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

A>~F~ 
WARREN FELTON 
Deputy Attorney General 

WF:sg 
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Mr. Ed Barker, Chief 
Solid waste Management Section 
Department of Enviroumantal 

r:in,1 ,,,.,,......,.,,,""'if•y 0,..,.,.,,.,ic"'n 
~~.-..~ VV.U.U.ln .. u., ~ IJ'-'~ V GO 

STATEHOUSE MAIL . 
t 

~llr Mr. Darker: 

You have asked for our opinion rege.rd:1.ng alternative methods 
of financing solid waste collection syntems by the counties 
of Idaho. Presently, solid waote disposal systems m:e ganer• -: O 
ally funded by a one or t-wo mill levy upon the asseissed property-~ ··· · 
within tho cotmty. Some counties have expressed coni.::cJ:n that 
thia method of financing, while legitimate, may be inequitable, 
since some of tho land tmced is unimproved or unoccupied and 
does not directly benefit from the operation and maintenance -,· -~---
of a solid waste disposal system. As en alt~ro~tivc to the . 
mill levy, you have asked if a county may levy a special charge 
or aasessment upon each household within the county. Further
more, may this {Jpec:L~l charge or levy be pai.d with other county 
taxes? 

Sect'ion 31-4l~Ol► , Idaho Coda, authorizes the boards of cm.mty 
commissioners to 'i.icquire sites, facili.ties, operate and/or 
maintain solid waste disposal systems using the following fund-
ing: 

(]) L"'ny d t"'""' nf! nn¼- t-n e,,.,.,...,,...,,.1 """"-~'"' /')\ ..,.._, 11 ~ .. ·.,,;;;v u ;;.;,i.o. -- .,4_.._. .,., .._."'.,._....,._.._._ .... v"" \S./ ,u..1..ra.4,g 

on the as~essed value of property within the 
county, provided thtt property located within 
the corporate limits of any city that is op
e~:ating nn<l mnlntait1in3 a solid wr-rnte disposal 
nitc shall not be levi.od against for thia pur• 
potrntl of the county solid waste dinposa:I. system; 
or, 
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(2) Collect fees from the users of the solid 
waste disposal facilities; or, 

(3) Finance the solid waste disposal facilities 
from current revenues; or 

(4) Receive and e~cpend monies from any other 
source; 

(5) Establish solid waete coilection systems 
where necessary or desirable and provide a 
method for collect:i.on of service fees, among 
which shall be certification of a special assess• 
ment on the property served; 

(6) Use any combination of subsections (1), (2), 
(3), (4), and (5) of this section. 

Subsection (5) specifically provides for the kind of benefits
funding which some counties wish to consider. A special assess
ment on the property served by the solid waste collection system 
is specifically authorized. It is quite common w:f.thin Idaho 
for special assessments upon property to be collected at the 
same t:f.roe as the general ad valorem property tax. The manner ~ 
of collecting the service fees or special assessment to finance 
solid waste collection systems rests very much within the dis
cretion of the boards of county commissioners. 

Also very much within their discretion is the dcsi.gnation of 
fhhe property served". Subsecti.on (5) contemplates service 
fees or a special assessment upon less than all of the property 
in a county. To limit the serv:tces fees or sriecial assessment 
to improved properties (your term 11householdn 1

) actually served 
by a solid waste collection system is certainly within the con
templation of the statute. The properties served 'Nould be 
obligated by a. special nsoeasment. Moreover, I hact:en to add 
that it would be reaaonable to consider improved properties as 
•~erved'' by either a door-to-door collection system or a bulk 
containerized collection system. 

Some incorporated cities, perhaps having been unduly benefitted 
by a county-wide 2 mill levyP may wonder if a county board of 
commissioners can mandate special fees or a special a.oseasment 
upon improved properties within the city limita snrved by a 
county solid waste collection system. Clearly, it can. 
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Title 31.i Chapter 44 of the Idaho Code, is a stron& declaration 
of legis ative intent that fuTiy"""'Tntcgrated and efrecti.ve solid 
waste disposal systems are to be established in each of the 
counties of Idaho. The boards of county commissioners are ntat
utorily responsi.ble for establishing "such sol:1.d waste diaposal 
systems as arc necessary and to provi.de l:'eaaonable and conven ... 
lent access to such disposal systems by all the citizens of the 
county." Irfoho Corl~ ~31-4402. '!'he Board may accomplish this 
duty througli""TE~f own employees, facilities; equi.pment and sup
plies. It may enter into contracts ~or operation and mainten• 
ance of the systems by private persons, by another unit of 
governme·nt, presumably a municipal corporation, by franch:i.01:H) 
or by any combination thereof. Ic~a).'1_o_,C?Ms!.~, §31-4403. The 
boards of county commissioners are to adopt: necessary rules 
and regulations for the operation nnd maintcnt1ncc of solid waste 
disposal systems. _IdfJ-hC?.. C9_d~, §31-4406. They may su~ to compel 
compliance with the act or anr, county ordinance promulgated 
thereunder. 15:Iaho Code, §31-~406. 

Municipalities may maintain and operate their own soli.d waste 
disposal systems but such systems must conform to state rules 
and re~Jlations. Idaho Code, §31-4407. 16 a municipality does 
not establish its own-c·orif'"o·i.;ning solid waste d:i.sposal system, 
including a collection system, and if the board of count:y com• ~ 
missioners finds it necessary or desirable to provide a solid. . · 
waste collection system includ:f.ng the municipality in further~ 
ance of the board's responsibilities under the Idaho Code, the 
board may impose service fees or a special assessment upon prop
erty within the municipality. 

MJM:gmi 

Very t1:uly yours, 

FOR THE ATTORNEY GE:t-IERAI. 

Matthew J. Mullaney, Jr.. 
Deputy Attorney General 
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Dr. James A. Bax 
Administrator. 
Department of Environmental 
and Community Services 
STATEHOUSE MAIL 

· Dear Dr. Bax: 
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OFFICIAL OPINION #74~19 

August 16, 1973 

Re: Idaho Law of Child Abuse and 
suggested guidelines 

It has been requested that this office undertake to sum• 
marize and discuss the Idaho law relating to child abuse and its 
application to Department of Environmental and Community Services 
programs. Following is what I hope will be a workable guide for 
the Department. 

I. IDAHO STATUTES DEFINING CHILD ABUSE 

l. The Child Protective Act. 

The Idaho Child Protective Act (hereinafter referred to as 
the "act") is found in Ch. 16. Title 16 of the Idaho Code. The 
act is designed to involve the courts of the State·-01 'Idaho in 
the child rearing process under certain circumstances. Generally, 
upon the fiU.ng of a petition by the Department of Environmental 
and Community Services through the prosecuting attorney of the 
county in which the child resides, and a finding that the child 
has been "abused" by either the child's parents er guard:f.an, the 
court either temporarily or permanently severs the parental or 
guardian relationship, and places the responsibility for the child 
in the Department, wh1.ch provides for the care of the child. This 
care usually takes the form of placement of the child with foster 
parents. Under certain circumstances, the child might be placed 
with an i.nstitution licensed by the Department of Environmental 
and Community Services. such as the Idaho Youth Ranch, or the 
Children•s Home in either Lewiston or Boise. 
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The most recent and concise legislative definition of "abuse" 
is found in Section 16~1625(m) of the act which reads as follows: 

,.Abused" means any case in which a child 
exhibits evidence of skin bruising, bleeding, 
malnutrition, sexual molestation, burns; 
fracture of any bone, subdural hematomas, 
soft tissue swellingt failure to thrive or 
death, and such condition or death which is 
not justifiably explained; or where the 
history given concerning such conditiort or 
death is at variance with the degree or type 
of such condition or death, or the circum• 
stances indicate that such condition or death, 
may not be the product of an accidental oc-
currence. (1973) 

This definition has legal authority only when a court, acting 
on a petition under the act, is in the process of determining 
whether or not child abuse is present, and from that, whether the· O· 
court has jurisdiction over the child. Once that finding is made 
under the petition, the child may be committed to the custody of 
the Department of Environmental and Community Services, which 
may in turn place the child in a foster home, in a licensed in
stitution, or with some agency li.censed by the Department to so 
place the child. The court retains jurisdiction over the child. 

The definition of "abuse" contained in the act is helpful, 
not only for purposes of proceeding under the act, but also for 
purposes of formulating guidelines for the conduct of designated 
custodians to the extent that it indicates what the Legislature 
currently believes "abuse" to be. 

2. The Tennination of Parent-Child Relationship Act. 

This act is virtually identical to the Child Protective Act, 
the only significant di.fference being in the amount of time during 
which the Department of Environmental and Community Services must 
have temporary custody of the child before the parent~child re
lationship is terminated. Under this act, the termination of the 
parent-child relationship may be immediate; under the Child Pro
tective Act, the termination can occur only after the Department 
of Environmental and Community Services has had temporary custody 
of the child for a three-month period. Also, the 1973 Legislature 
did not alter the definition of "abuse" as found in the Termination 
of Parent and Child Relationship Act as it did in the Child Pro
tective Act. Section l6-2002(e) defines "abuse" as follows: 
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"Abuse" used with respect to a child refers 
to those situations in which physical cruelty 
in excess of th.at required for reasonable 
disciplinary purposes has been inflicted by 
a parent or other person in whom legal 
custody of the child has been veawd. 

It can be seen that the definition found in Ch. 20 of the 
Idaho Code is broader than the definition found in Ch. 16 of the 
Y-d"alio Code. 

3. The criminal statutes. 

There are two criminal sanctions relating to the treatment o 
children. Idaho Code §18-1501 reads in part as follows: 

cruel treatment or ne,lect of children. -· 
Every p'ersonwli"o shaI wl11£ully cause· the 
life or health of any minor child to be 
endangered by abuse, neglect, torture, or 
torm~nt, cruel punishment, injury or in 
any other aanner, shall be guilty of a 
miedemeanor; •• ·• 

---.¾ 

As in many statutes which purport to define and then pro• ~ 
scribe certain conduct. this law makes it dlfficult to formulate 
guidelines with a high degree of p~ecision. There is a sub• 
jectivity built into this criminal statute which exists by virtue ._ 
of the inherent differences in individual children. For example, 
"neglect" of a five year old gU:1.-fwould not necessarily be 
"neglect" of a.n eighteen year old boy. ·· 

The words found in the statute should be given a common, 
:reasonable meaning, based on ordinary experience. The new defini
tion of "abuse" found in Idaho Code §16-1625, as quoted above, 
would be a helpful guide 'in lnt'e:fpreting Section 18-1501 to the 
extent that the criminal statute refers to "abuse". 

Idaho Code §18-401 states in part as follows: 

Desar~~on and support of children or a wffe. Q

Every person wno, ••• 

(2) Willfully omits. without lawful excuse, 
to furnish necessary food, clothing, shelter, 
or medical assistance for his or her child 
or children, or ward or wards; ••• shall be 
guilty of a misdemeanor. 
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II. SITUATIONS IN WHICH THE DEPARTMENT BECOMES INVOLVED WIT}\ 
Ciff Li>REN . 

l. Direct contacts. 

From time to ti.me employees of the Department of Environmental 
and Community Services find themselves working directly with chil
dren. These direct contacts may occur as the result of tempprary · 
custodial relationships brought about by the institution of petitions 
under either the Child Protective Act,''. or the Termination of ' 1 Parent-Child Relationship Act; the administration of the Child 
Development center; or the administration of mental health pro• 
grams. All employees of the Department who provide various 
services are likely to have direct contact with children. These 
would include maternal and infant care services, crippled 
children services, child health services, child welfare services, 
youth rehabilitation counselors, employees of the training school 
at St. Anthony and aid to dependent children household counselors. 

2. Indirect contacts. 

Indirecx contacts are those which the Department has ~ither 
through foster parents s_creened and selected by the Department, 
or contacts made through licensed private institutions. Private 
institutions would include the Idaho Youth Ranch, the children's 
homes in both Boise and Lewiston~ and various day-care facilities 
throughout the' state. . . . • 

III. SUGGESTED GUIDELINES FOR CONTROL OF CONDUCT OF DEPARTMEN'r OF 
ENVIRONMENTAL AND coMMtJNITY SERVICES• EMPLOYEES AND OF <Yr1:ma ·nEs ... •• 
' !GNATED cUSTOfifANS ·or·cHILDREN° ... • ·-

- These guidelines are suggested to apply to both employees of 
the Department of Environmental and Community Services, tvffoater 
parents, and to employees of private institutions licensed by the 
Department. 

1. The Department should provide each employee charged with 
the care, custody and contrl'Jl of minor children, for however short 
a time. and in whatever capacity, with verbatim statutory defini
tions as quoted above. The employee's attention should be speci
fically drawn to the two criminal sections quoted above, and the 
employee should be made to understand clearly that those sections 
apply to him should he violate their sanctions. 

2. All persons, agencies, or employees of licensed insti• 
tutions who will potentially be designated by the Department as 
custodians of minor children should also be provided with verbatim 
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statutory definitions as quoted above. The potential custodians 
should be made to understand that the two criminal settions quoted 
above apply to them in the event of v:lolations. The context in 
which this might be done could be by way of seminars or training 
sessions arranged by the Department, in which a dialogue is en
couraged between employees of the Department having particular 
expertise in the area of child psychology, and the potential 
designated custodian. The custodians could be encouraged to de
f,1.ne the terms of the statutes as they:apply to their own con
cepts of discipline. and as they apply to particular children who 
may be placed in their custody. The potential custodian will 
(and should) use his own experiences and frame of reference in 
formulating these definitions. Potential problems with any or 
several potential custodians would hopefully surface as a result 
of this exchange. The dbilogue should not end at the seminar• 
but rather should continue at periodic intervals during the 
existence of the custodial relationship. The Attorney General's 
office would be most willing to participate in such seminars to 
assist from the legal end. 

3~ Employees of the Department of Environmental and Com
munity Services should be involved in a dialogue process also. 
Per:i.odic meetings could be held with relevant employees; at those 
meetings, the employee would be encouraged to state his own con
cepts of child discipline. Again; potential problems might be 
discovered and headed off. Again, the Attorney General's office 
would be available for 'legal orientation. 

4 •. It should be made clear to employees of the Department, 
and also to potential custodians, that in no case should a child 
be denied food, clothing, shelter, or medical assistance, either 
under the guise of d:f.scipline or for any other reason. 

5. Specific ground rules regarding the use of corporal 
punishment, based on the statutory definitions discussed above 
should be promulga:ted with the aiid of the Attorney General's 
office. 

WAP:cb 

Very truly yours, 

W. ANTHONY PARK 
Attorney General 

IT 
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OFFICIAL OPINION #74-20 

August 16, 1973 

- Mr. John Michael Brassey 
Deputy Administrator 
UNIFORl1 CONSUMER CREDIT CODE 
Department of Finance 
State of Idaho 

Dear Mr. Brassey: 

Your letter of June 1, 1973 requested an opinion as 
to whether rebates made on or after July 1, l.973 on sales 
or loans made prior to July 1, 1973 should be computed as 
provided in amendments to Sections 28-32-210 and 28-33-210 
or as provideq in the statute as it is presently worded. 

It is my opinion that the leg:f.slature intended the 
amendments to these statutes to apply to sales or loans 
made after July l, 1973 and that the rebates made after 
July 1, 1973 on sales or loans made prior to July 1, 1973 
should be computed as provided in the statute before it 
was amended, 

Very truly yours, 

FOR THE,. ATTORNEY GENERAL 

JAMES G. REID 
Deputy Attorney General 

JGR/JWP/slg 
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August 17, 1973 

Major General George B. Bennett 
- The-Adjutant General, Idaho 

P.O. Box 1098 
Boise. Idaho 83701 

Dear General Bennett: 

OFFICIAL OPINION #74-21 

The Attorney General's Office is in receipt of your letter 
dated July 3, 1973, requesting information concerning the 
liability of the State of Idaho, pilots and other personnel 
who reapond to requests to provide medical evacuation for 
seriously injured people, 

The Idaho· Tort Claims Act, found in Sections 6-901 through 
6·928 would govern the question of whether the State of Idaho 
can be held liable for the acts of pilots and other personnel 

~ who respond to requests to provide medical evacuation. Sect6on 
6-903 of the Idaho Code states regarding this matter that 
"every governmental entity is subject to liability for its 
torts and those of its employees acting within the scope 
of their employment or duties whether arising out of a govern .. 
·mental or proprietary function." No exceptions to this . 
liability would be applicable in this situation. 

An employee of the State, such as a pilot, is immune from 
liability if he is acting within the scope of his employment, 
or in other terms, working at what he was authorized to do. 
The only exception to this occurs when an employee is act:J.ng 
maliciously or doing a wrongful act without just cause or 
excuse, with an intent to inflict an injury, 

As I have explained, there is no liability protect~on 
afforded to either the State of Idaho or, in a certain situation, 
an employee of the State when the employee commits a tort. 
However, the chance of such action occurring is small and in 
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view of the importance of med•(:vac miss ions, it is my opinion 
these missions should continue. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAM"ES G. REID 
Deputy Attorney General 

JGR/JWP/slg 
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Mr. Michael D. Kunz 
Franklin County Clerk 
Box 231 
Preston, Idaho 83263 

Dear Mr. Kunz: 

August 17, 1973 

✓✓. 

:~ 
OFFICIAL OPINION #74-22 

I am probably in about as good a position to tell you the 
meaning of Section 60-106, Idaho Code as anyone is. In 1968 
or so, the statute read "printed and published in the county." 
I wrote that this meant tha.t the newspaper had to be printed in 
the county. It turned out many papers are not printed in the 
counties where they thought they complied with Section 60-106, 
IdahC? .... Co cl£. 4 

Thus 11 in 1969 this section was changed to delete the word 
"printed" and read as it now reads "published in the county" 
and also the last paragraph was added to the effect tba t)iany 
published notices viola1ting the e.ection because the newspaper 
was not "printed" in the county were excused. Thus, 1n Idaho 
"published" does not mean "printeH11

• See the cases such as 
Wolfe v. Co~n~..Y. Liguor Disp. Assn. v. Ingram, 113 S,W.2d 839, 272 
i<'.y. 38; HabHEL V:· .suGurban)-Iom';_ f.vL~~-, 57 N.E.2d 97, 
Ohio App.; ].9~dweT~ .. ~~m o.t CTinI:-on;-l.1I0 So. 148; LaiApp.; 
35A Words ancf Phrases !!>5-158. 

"Publish" means to put in c1.rculation or to issue or to 
make public. If the newspaper has an office in your town it 
may be published there, although this phrase "publish" usually 
refers t.o the home office of the newspaper, whether or not it 
is printed there. !:fa.~!fe.n v. City__of Onalaska, 41 N.W.2d 206~ 
256 Wis. 398. However, some cases even let tFie word "publish' 
include a newspaper from another town whose circulation is 
larger in the town in question than any local paper. Loos v. 
f;ty Q..f_N:X•• 9 N.Y.2d 960 170 Misc. 14. 

We believe the safer approach would be to "publish" 1.n a 
·. paper carrying on its banner a place in your county such as 
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"The Preston Citizen" since we believe the important question 
is the name of the city and county carried on the newspaperts 
banner. This indicates the place of the home office. · 

Sincerely yours, 

FOR THE ATI'ORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF:sg 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 17, 1973 

OFFICIAL OPINION #74-23 

_ Mr. Roger B. McGinnis 
P.O. Box 714 ' / / 

/', 

( c.c, 
Boise, Idaho 83701 

Dear Mr. McGinnis: 

You have asked as to whether or not state employees 
may participate in city elections and as to the extent of such 
participation. 

The Personnel Commission has the power to make rules 
prohibiting participation in political activity, but to the 
best of my knowledge they have not done so. Check this with 
them to be certain. 

Section 67-5311, Idaho Code reads as follows: 

"67-5311. Limitation of political activity·. --
(1) No employee of a state department covered by this 
act, except those hereinbefore exempt, shall: 

(a) Use his official authority or influence for 
the purpose of interfering with an election to or a 
nomination for office, or affecting the result thereof, 
or 

(b) Directly or indirectly coerce, attempt to 
coerce, command, or direct any other such officer 
or employee to pay, lend, or contribute any part of his 
salary or compensation or anything else of value to 
any party, committee, organization, agency, or person 
for political purposeso 

(2) No such officer or employee shall take any 
active part in political organization management. All 
such employees shall retain the right to vote as they 
may choose and to express their opinions on all 
political subjects and candidates." 

. To the best of my knowledge this does not prohibit 
participation in city elections or even of a state employee 
running for a city office. 
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Obviously a full time state employee cannot also 
hold a full time city office. Even though city elections 
are "non-partisan" there might be political objections as 
distinguished from legal objections to some situations that 
might thus arise, 

There would, however, be no objections so far as I 
know to signing petitions or actively campaigning for a person 
for city office so long as Section 67-5311, Idaho Code is 

_ not _violated. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF:sg 
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Mr. Glenn w. Nichols 
Director 
Idaho State Planning & 

Community Affairs Agency 
STATEHOUSE MAIL 

Dear Mr. Nichols: 

OFFICIAL OPINION #74-24 

August 21, 1973 

Re: Step by step procedures and 
necessary precautions related 
to enactment of a subdivision 
or zoning ordinance 

In your1 letter of July 24. 1973, you asked this office to 
recommend a step by step_ procedure together with precautions 
which should be taken by local governments in setting up their 
zoning schemes. 

zoning ordinances usually 90 find their stumbling blocks 
in procedure. This letter attempts to smooth the road. and is 
divided into discussions of each of the following: 

(1) The proper manner in which the legislative body 
(the city council or county board) is initially set up. admin
istered and organized. Also included will be an outline of the 
statutory requirements pertaining to the conduct of these bodies 
generally. · 

(2) A discussion of the organization, administration, 
and conduct of the administrative body charged directly with 
matters of zoning. This body might be either a zoning commis~ 
sion, or a planning and zoning commission. 

whereby 
through 
goes to 

(3) A step by step procedure that must be followed 
a proposed zoning ordinance begins, follows its way 
the zoning commission or planning or zoning commission, 
the board or council, and ends up as law. 

0 
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I. 

A. 

THE ORC',ANIZATION~ ADMINISTRATION! AND CONDUCT 
o'f?' TH1f"t'EGi I:('f M 'Bo15Y GEN RALLY 

The county board of commissioners. 

At the regular January meeting of the county board, im ... 
mediately following any general election, the board must divide 
the countr, into three districts, "as n~rly equal in population 
as may be'. I .. C. 31-704. Each member of the board must be an 
elector of the district he represents. I.e. 31-702. Also at 

,. · · this melting, a chairman must be elected. I.e. 31-704. The \. 
chairman presides at all meetings of the board. If he is unabl.e, 
then members mtB t 'toy order" select a temporary chairman from 
among themselves. I.e. 31-706. The county auditor is ex officio 
clerk of the board. All records of the board must be slgneo~6y 
the chairman and the clerk. I.Ca ll-707. 

The clerk is required to record all proceedings of the board. 
He is also required to record the vote of eacluimember of the boar 
on any question upon which there is a division, or at the request° O 
of any member present. I.e. 31-708. The board must keep a 
minute book, in vhi.ch must be recorded all orders and decisions 
made by the boardt together with the daily proceedings at all 
regular and special treetings. I.e. 31-709. 

Regular meetings nn.it be h~ld at the county seat on the 
second Mondays of each mbnth of the year. I.e. 31-710. If the 
business of the board cannot be completed at that meetb1g, an 
adjourned meeting may be provided for by an order duly entered 
of record in which must be specified the character of business 
to be~e~cted at the later date; also, none other than the 
i.wecif:led business must be transacted at the later me~ting. I.e. 
31-711. The clerk of the board must give five days public notice 
of an adjourned meeting. Such notice must state the business to 
be transacted at that meeting. Three notices must be posted in 
conspicuous places, one of which being at the courthouse door. 
I.C. 31·7l3. If an adjourned meeting is called for the purpose 
of discussing or acting upon a zoning ordinance, it is extremely 
important that this procedure be followed. 

If special business must be conducted after the regular 
meeting. a special meeting may be ordered by a majority of the 
board. The order must be entered of record, and five days notice 
must be given by the clerk to each member of the board who did 
not join in the order, either by hia absence. or for some other 
reason. The order must specify the business to be transacted 
at the special meeting and none other than the specified business 
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must be transacted at that meeting. I.e. 31-712. Five days 
poblic notice of the special meeting in which is stated the 
business to be transacted at that meeting must be given to the 
general public by posting three notices in conspicuous places, 
one of which being at the courthouse door. I.e. 31-713. Again, 
it is very important to follow this procedure if a zoning or
dinance is to be the subject of the special meeting. 

_ All ordinances are required to h~ve a specific heading, The 
form of this heading is as follows: · 

Be it ordained by the board of county 
commissioners of ____ County, Idaho. 

All ordinances shall be headed in this manner. Within one month 
after the ordinance is passed; the ordinance must be published in 
at least one issue of the newspaper published in the county, and 
if no paper is published in the county, then the ordinance must 
be published in some paper having general circulation in the 
county. This requirement is not necessary in case of aq emer• 
gency, or if the ordinance is merely a revision or codification 
of previous ordinances, provided that this revision is published 
in pamphlet form. The publication requirement also does not 

~ ... apply to codes such as sanit~ry codes, building codes, etc. 
when these a.re available for public inspection in the clerk 1s 
office, but it does apply to zoning ordinances. I.e. 31-715. 

The board must cause to be published monthly statements n 
which give clear notice to the public of all itt.:s acts and pro• U 
ceedings. Annually. a full statement of the"ffrtancial conditions 
of the county must be made. Publication of these must be in one 
issue of any newspaper published or printed in the county as will 
most likely give notice to the general public. When no newspaper 
is published in the county, copies of the statement must be kept 
posted for at least twenty days in three places in the county, 
one being in a conspicuous place at the courthouse door. I.e. 
31-819. 

B. The City Council. 

All boar<ls, commissions and committees appointed by the 
council are advisory. This would include a zoning commission, or 
a planning and zoning commission. The responsibilities, duties 
and authority of such a board or commission must be given by 
ordinance and not otherwise. Appointments to boards, commissions. 
or committees shall be made byathe mayor with the advice and 
approval of the city council, and members may be removed in the 
same manner. I.e. 50"210. 
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A special meeting may be called by one-half plus one of the 
members of the full council as well as by the mayor. The object 
of this special meeting shall be submitted to the council in 
writing. The call of the meeting and the object thereof, as well 
as the disposition of the meeting, shall be entered upon the 
journal by the clerk. Follow this requirement closely if the 
special meeting is for the purpose of discussing zoning. I.e. 
50-604, I.C. 50•706. 

-There shall be monthly meetings of the council, at a place 
and time established by ordinance. At those meetings and all 
other meetings, a majority of the council constitutes a quorum. 
Regular or special meetings of the council may be recessed until 
further notice. I.e. 50-705. · 

A city ordinance shall be headed: 

Be it ordained by the mayor and city 
council of the city of ____ , Idaho. 
I.C. 50 ... 901. 

All ordin~nces of a general nature shall be published in at 
least one is■ue of the official p~per of the city before they 
take effect, within one month after they are passed. Again, 
emergency provisions need not be published; nor do nationally 
recognized codes. I.e. 50-901. 

An ordinance must be read on three different days, two 
readings of which may be by title only and one reading of which 
shall be in full, unless one-half plus one of the members of the 
full council shall dispense with the rule. I.e. 50-901. Passage 
or adoption of every ordinance and every resolution or order 
to pass an ordinance shall be by roll call of the council with 
the Yeah or Nay of each being recorded, and a majority shall be 
required. I.e. 50-901. 

In the preparation, passage and publication of an ordinance, 
the title shall clearly express every subject which the ordinance 
covers. I.e. 50-901. 

Permanent records shall be kept by the council, including 
procE!e(l:f.ngs of the council, ordinances, and resolutions. I.e. 50-907. 

1/: fl: :/]: 

It uiight be felt that the preceding discussion is a little far 
removed from the actual promulgation of a zoning ordinance. How
ever, I believe that attacks on ordinances could be validly 
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made on the grounds that one or several of the foregoing re
qui.rements were not met. The recent case of Burlin~ton Northern, 
Inc. v. Kootenai Countr; decided by Judge Wat't Prat er in the 
Flrst Juu{ciaI District, Nos. 28016, 28025 and 28061 (consolidated 
for purposes of trial) points out the necessity to strictly 
adhere to procedural requirements in the preparation and passage 
of a zoning ordinance or amendments thereto. In that case, the 
court found an extralegal adjourned meeting by the county com
missioners, (discussed above), and neglect on the part of the 
commissioners to receive and a.ct upon ·a report from the planning 
and zoning commission as required by Idaho Code §31-3804, (dis
cussed below). The zoning ordinance or Kootenai County fell 
beca'l-tst'e of a faLlure to strictly follow procedural requirements. 

II. TIIB ZONING ADMINISTRATIVE BODY 

Section 50ql2l0, Idaho Code, reads in pertinent part as 
follows: 

Zoninf Commission. ~- In order to avail 
ftse1~'ot cl1e power conferred in sections 
50-1201 through 50-1210, the city council 
shall appoint a commission to be known as 
the zoning romm:f.ssion to recommend the ~,~, 
boundaries of the various districts and 
the regulations to be enforced therein. 
Such commission shall. hold public hearings 
thereon before submitting its report; and 
the mtt.1ncil shall not hold public hearings 
or take action until it has received the 
report of such commission. The council 
shall accept the recommendations of the 
commission report unless rejected by a 
vote of one-half (1/2) plus one (l) of 
the members of the full council. Where 
a city planning commission exists, it 
may be appointed as the zoning commission. 

It should be noted that nothing is menftoned in this statute 
regarding the number of persons to be on the commission, the 
method under which the commission ia to be set up, or any other 
matters pertaining to the, "hows, whys, and whens" of the com ... 
mission. However, the last sentence of the above statute refers 
to the existence of a "city planning commission". Idaho Code 
§§SO~llOl. et seq. provides £or the creation of a city (or county) 
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planning commission. Therein is a ¢omplete series of statutes 
covering details regarding the set up, administration, and duties 
and responsibilities of a planning commission. 

It is clear that the city can set up the broadly outlined 
zoning commission as authorized by §50~l210, or can avail itself 
of a planning commission by way of §50•1101, et seq. A county 
must create, as its zoning commission, a planning commission, 
because the statute pertaining to counties which is analogous' 
to I.e .. §50 ... 1210 requires this. .§!.!., ·1 .. c. §31'1!'3804. If a city 
does not have a planning commission, but instead has a §50-1210 
zoning commission, then the city council s~ould be certain that 
the zoning commission has public hearings on proposed zoning ~ 
ordinances and amendments thereto. Dates,, notices, .and other 
procedural matters should be formul~ted by the city council with ,'. 
the help of the city attorney such that a due process challenge 
could not successfully be made to ordinances. At least a 15-day 
notice of hearing should be provided for. It is recommended that 
a city elect to create a planning commission pursuant to 50-1101, 
et seq •• since due process requirements are spelled out therein, 
together with detailed administrative requirements. 

\ 

A planning commission is created in the case of cities by 
ordinance, and in the case of counties by resolution. It may 
consist of from six to twelve members to be appointed by the ~-~) 
mayor or the chairman of the county board, and confirmed by the 
council or county board, as the. case may be. The ordinance or 
resolution shall set forth the number of members to be appointed, 
not more than one~third of which may be ex officio members by 
virtue of public office or position held~n7:he ctty or county for 
which the cOlllllltssion is created. One member may be a non• 
resident taxpayer. (It is unclear what type of 0 taxes O must be 
paid by this member; payment of property ta,,es would presumably 
be sufficient. A resolution of this problem could be had should 
the need arise.) The ex officio members of the connnission should 
have a term of office wnicn corresponds to their respective 
tenures of office~ I.e. 50-1101. 

The term of office for the first appointed members appointed 
to such commission shall be two. four and six years, to be de
termined by the drawing of lots. Thereafter, the term of office 
for each appointed officer shall be six years, Vacancies 
otherwise occurring shall be filled by the mayor or chairman of 
the county board, confirmed by the council or the county board 
as the case may be. Members may be removed by a majority vote 
of the body confirming the original appointment. I.e. 50•1101 .. 
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The commission shall select its own chairman and create 
and fill such other offices as it may determine necessary. They 
must have one regular meeting each month for not less than nine 
months in each year. A ~ajority of the members is sufficient to 
constitute a quorum. A written record of all meetings must be 
kept. These records and all meetings must be open to the public. 
I.e. 50-1102. 

- The commission can accept monies .. : either from the federal 
government or from the state. They also may hire employees and 
technical advisers as are deemed necessary for their work. I.e. 
50-1103. 

The connnission has the authority to involve itself with 
all matters pertaining to land use and zoning in their area of 
concern. I.e. 50-1104. 

The important points to remember procedurally regarding 
the actual functi.oning of the planning commission or zoning 
commission, aa the case may be, are as follows: 

l.. The commission must submit a form.al report to the 
city council or county hoard of commi.ssioners aftei.; the zoning 
commission has studied the proposal and has had hearings thereon. u,._,\ 
This report should i. nclude the zoning commission's recommendations 1

1 on the proposed ordinance. ·. 

Also. the zoning commission should from time to time , . 
review zoning ordinances generally, recommending changes as they 
might become needed. 

2. The zoning commission should hold hearings on pro .. 
posed ordinances or changes therein. These hearings must be held 
prior to the submission of the zoning commission's report to the 
city council or county board. gf,Rteen-day notice of these 
hearings must be given. Posting of the time and place of the 
hearing with a brief statement of the matters to be discussed 
a.t the hearing must be done. In the case of cities, publication 
in the local newspaper is sufficient. In the case of counties, 
publication in a newspaper having general circulation in the 
county, posting of notice at the courthouse door. and posting 
in several other conspicuous places around the county would be 
sufficient. 
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III. STEP BY STEP PROCEDURE FOR ENACTMEN'I' 
. .... . 611 Tim ZONING t>RD:tRARcE .... ' 

1. Make certain that the county board of commissioners or 
city council is properly set up, that records are being kept, 
and that all other requirements pertaining to administration of 
a board of county commissioners .or city council, as outlined 
above, are being followed. 

2. Make certain that the zoning body has been properly 
created, that its procedures are validj as outlined above, and 
that the other requirements outlined a0ove are being met., 

3. Proposed zoning ordinances can arise either from 
members of the county board or city council, from members of 
the general public, or from any other source. Once the proposal 
has been made, the zoning body begins the task of evaluating the 
proposal and formulating ahe proposal for eventual presentation 
to the county board of commissiorers or city council. 

4. Once the prpposed ordinance has taken sufficient shape, 
and is ready in the opinion of the zoning board to be submitted 
to the county board of commissioners or city council, a public 
hearing should be held on the proposed ordinance or amendment. 
At least fifteen days notice of the hearing should be given. 
Publication of the notice of hearing in the local newspaper, 
posting on the courthouse door, and posting at other conspicuous 
places around the county should be done. In the case of a city, 
publication in the newspaper is· sufficient. At the hearing, 
all persons desiring to be heard should be given an opportunity 
to be he.ard. 

5. The regulations (with possible changes resulting from 
the hearing)are then presented to the board of commissioners or 
city council. 

6. The city council or county board of commissioners shall 
hold a public heafing prior to the passage of the ordinance. 
(The statutes are susceptible to the interpretation that the 
public hearing held by the zoning cormnission is sufficient; 
however, the interpretation caa also be that hearings are re
quired by both bodies. The prudent course is to hold hearings 
two times.) This hearing should follow the previously mentioned 
fifteen"day notice requirement. 

1/: 1/: 1/ 

In addition to the above step-by•step procedure, the fol
lowing observations should be kept in mind: 
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1. Changes or amendments to zoning ordinances are pro
cedurally to be treated the same as the original ordinance. 

2. The comprehensive pl.an should also be treated procedur
ally the same as the original ordinance. 

3. All zoning ordinances should be passed in conformance 
with a comprehensive plan. 

4. All zoning ~egulations must be for one of the following 
purposes (the purpose should be stated· in the ordinance): 

a. To lessen congestion in the streets; 
b. To safeguard fl'!l)m fire, panic and other damages; 
c. To promote public health, safety, morals and 

the general welfare; 
d. To provide adequate light and air; 
e. To prevent the oeercrowding of land; 

. f. To avoid undue concentration of population; 
g. To facilitate the adequate providion of 

transportation, water, sewerage, schools, 
parks and other public requirements. 

These are the verbatim requirements of Idaho Code §50 .. 1203. 
It is wise to preface every zoning ordinance with' a s-f.ate purpose 
framed :f.n the language of one or more or even all of the above. 
This will avoid an attack on the ordinance based upon the charge 
that the ordinance was not for a legitimate purpose. \ . . 

A zoning ordinance can be passed for no bbher purpose. 
However, broad readings of the above would probably cover most 
contingendies. · 

5. It might be argued by a developer that a subdivision 
ordinance is a zoning ordinance, and therefore should be treated 
procedurally the same as a zoning ordinance. To avoid this pos• 
sibility, it is suggested that a subdivision ordinance be treated 
the same as a zoning ordinance p~ocedurally. 

Very truly yours, 

FOR THE f\XTORNEY GENI!fRAL 

JAMES C. WEA VER 
As,tstant Attorney General 

.JCW:cb 
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OFFICIAL OPINION #74-25 

Mr.- Gary Haman 
Prosecuting Attorney 
P. 0. Box 1148 
Coeur d'Alene, Idaho 83814 

Dear Gary: 

You have posed the following question for opinion: 
May a blood sample be taken from a person killed as a result 
of a motor vehicle accident upon order of the prosecuting 
attorney and use the information obtained therefrom in deter
mining the responsibility for the cause of death without com
mitting or causing to be committed a violation of any law or 
laws of the State of Idaho? 

There are two Idaho Code sections germane to this 
opinion, being Idaho Code, Section 49-1016 as amended by the 
1973 legislative session and Idaho Code, Section 19-4301B. 
Idaho Code, Section 49-1016, provides: 

"TESTING BLOOD OF PERSONS KILLED IN 
ACCIDENTS.--The administrator of 
environmental protection and health, 
jointly with the various county cor
oners, shall provide a system and pro
cedures whereby all morticians in the 
state of Idaho shall obtain blood 
samples from all pedestrians and 
motor vehicle operators who have died 
as a result of and contemporaneously 
with an accident involving a motor 
vehicle. 

* * * 
The blood sample, with such infor

mation as may be required, will be 
delivered to the administrator of 
env,ironmental protection and health 
or his designee. Upon receipt of such 
sample the administrator will cause 
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such tests as may be required to 
determine the amount of alcohol, nar
cotics and dangerous drugs contained 
in such sample. 

The results of such tests shall be 
used exclusively for statistical pur
poses and the sample sha~l never be 
identified with the name of the de
ceased. Any person releasing or 
making public such information other 
than as herein prescribed, shall be 
guilty of a misdemeanor." Idaho 
Session Laws, Ch. 79 (1973). 

The substantive change to this section provided that 
effective March 2, 1973, that, "Any person releasing or making 
public such information other than as herein prescribed, shall 
be guilty of a misdemeanor." 

The above section must be read in light of Idaho 
Code, Section 19-4301B, which provides: 

"PERFORMANCE OF AUTOPSIES.--The coroner 
may, in the performance of his duties 
under this chapte·r, summon a person 
authorized to practice medicine and 
surgery in the state of Idaho to in
spect the body and give a professional 
opinion as to the cause of death. The 
coroner or the prosecuting attorney 
may order an autopsy performed if it 
is deemed necessary accurately and 
scientifically to determine the cause 
of death. When an autopsy has been 
performed, pursuant to an order of a 
coroner or a prosecuting attorney, no 
cause of action shall lie against any 
person, firm or corporation for parti
cipating in or requesting such autopsy." 

In substance this section gives the coroner or prosecuting at
torney authority to order an autopsy to determine the cause of 
death in appropriate circumstances. The information obtained 
from a blood sample taken as a part of such autopsy would not 
be subject to the provisions of Idaho Code, Section 49-1016. 

. ----
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In Idaho Code, Section 49-1016, it is the mortician 
who is required to obtain the blood sample, whereas in Idaho Code, 
Section 19-4301B, the autopsy must be conducted by a person 
authorized to practice medicine and surgery in the State of 
Idaho. 

It would appear, then, tha~.the prosecuting attorney 
may obtain a blood sample under the provisions of Idaho Code, 
Section 19-4301B, without subjecting himself or the person 
taking such blocx:1 sample to criminal prosecution, however, 
the prosecuting attorney ·wquld be proscribed from obtaining 
the results of the tests run on the blood sample taken by the 
mortician pursuant to Idaho Code, Section 49-1016. 

WFL:cp 

Very truly yours, 

FOR THE ATTORNEY GENERAL 
,,:;f 

/,I/ ,lt.--:_ ;I/:;__ 
, 

WILLIAM F. LEE 
Assistant Attorney General 
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OFFICIAL OPINION #74-26 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENEHAL 

BOISE 83720 

August 22, 1973 

Madison County Prosecuting Attorney 
30 South 2nd West 
Rexburg, Idaho 83440 1 

Dear Mr. Hancock, 

Like you I have not found much help from the statutes 
or case law relating to your question of how long the auditor 
or clerk should keep the paid claims and warrants. 

The auditor is, of course, required to keep the warrants 
and warrant book under Section 31-709, Idaho Code. 

' 

Since there is little help in the statutes or case law 
on this matter, we have looked carefully at the various statutes 
of limitation that could apply to such matters. Quite a number 
of such sections relate to these matters such as: §31-1513 
(6 months), §31-1509(20 days after quarterly publication), 
§5-216(5 years), §5-217(4 years), §5-218(3 years), §5-219(2 years), 

_§5-220(1 year), §5-221(6 months) and §5-224(4 years). Since 
the longest of these statutes that cruld easily relate to matters 
dealt with in paid county claims and paid warrants is 5 years, 
we would suggest that these claims and warrants should be retained 
for at least 5 years after the claims are settled and paid. 

We would also suggest that the county commissioners could, 
if they wished to do so, make regulations or an ordinance to take 
care of such matters since they generally supervise all county 
officers (§31-802, Idaho Code) and they audit county funds (~31-809, 
Idaho Code) and examine, settle and allow all claims (§31-810, 
Idaho Code). 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

·4(/~~ 
WARREN FELTON 
Deputy Attorney General 

WF:sg 
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STATE OF IDAHO 

W. ANTHONY PARK 

ATTORNEY GENERAL 

Mr. J. D. Hancock 

OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 27, 1973 

Madison County Prosecuting Attorney' 
30 South 2nd West 
Rexburg, Idaho 83440 

Dear Mr. Hancock, 

In writing to you about destruction of county records, 
I failed to mention Section 67-4126, Idaho Code and the 
State Historical Society. They should be notified before any 
county records, even warrants, are destroyed. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

-ZV~tF~ 
WARREN FELTON 
Deputy Attorney General 

WF:sg 
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OFFICIAL OPINION #74-27 

Honorable D.F. Engelking 
State Superintendent 
Department of Education 
Building Mail 

Dear Mr. Engelking: 

We wish to respond to your letter of recent date 
concerning the implementation of House Bill 23 enacted by the 
last session of the legislature. Specifically you asked two 
questions: 

111. · Are non-certified personnel entitled to 
the accumulation of sick leave to a maximum 
of 90 days similar to that of certified 
personnel? 

2. If school districts have had a policy of 
sick leave for non-instructional personnel 
which provided for the accumulation of sick 
leave for such persons, may that accumulated 
sick leave be retained as part of the 90 
days allowed?" 

House Bill 23 ammended Section 33-1216, Idaho Code. 
The bill provides that each certificated and non-certificated 
employee of any school district shall be entitled to sick 
leave with full pay of one day for each month of service or 
major portion thereof. In answer. to your question #1 then, 
it appears that the non-certificated personnel of a school 
district are entitled to the accumulation of sick leave and 
that accumulation shall be acquired at the same rate and on 
the same basis as the accumulation of sick leave for certificated 
personnel. 

In answer to your question #2, if a school district 
had a policy of sick leave prior to the enactment of House 
BLll 23 for non-instructional personnel, we are of the opinion 
that that accumulation of sick leave should be retained to 
the credit of the non-certificated employee of the district. 
Prior to the enactment of House Bill 23, the accumulation 
of sick leave for the non-instructional personnel was an 
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element of the contract between that person and the •district. 
House Bill 23 does nothing to enterfere with the contractual 
benefits and obligations of a school district and its non
professional staff. It follows that the accumulation of sick 
leave by district policy prior to the enactment of House Bill 
23 should be retained. The effect of House Bill 23 on any 
such district policy is to make the accumulation of sick leave 
uniform throughout·_ the state. It does not alter the local 
district policy which may have been in.existence prior to 
the enactment of House Bill 23. Therefore, in specific answer 
to your question, we are of the opinion that the accumulated 
sick leave acquired by a district policy of sick leave for non
instructional personnel should be retained as part of the 90 
days allowed as the maximum to be accumulated by the non-certi
ficated personnel. We trust we have been of some assistance, 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 

JRH: lm 



OFFlClAL OPINION #74-28 

August 29, 1973 

Marjorie Ruth Moon 
Sta ta Treasurer 
Building Mail 

Dear Miss Moon: 

In your letter of August 3, 1973, you requested an 
opinion from this office as to whether or not all employees 
of the State Treasure's Office must disclose to the Depart~ 
ment of Finance any indebtedness they may have with a bank in 
the State of Idaho so as to allow the bank in question to re• 
main or be eligible to become a state depository. 

Idaho Code, Section 67•2726, deals with this problem 
and reads In~ part "as follows: 

1 'No bank is eligible to become or 
remain a state depository, to which 
the state treasurer; state auditer, 
or any deputy or [of) either then is 
directly indebted. unless the fact of 
such indebtedness is made known to the 
department of finance, • • • 11 

Based on the principle of ,ejusdem _gen~ which simply means 
that in construction of laws where general words follow an 
enumeration of persons or things, such general words are not 
to be construed in their wi.dest extent, but are to be held as 
applying only to persons or things of the same general kind or 
class as those specifi.cally mentioned. Alekisch v. Industrial 
Accident Fund, 116 Mont. 169, 151 P.2d 1016,-162!. It Is clear 
that tfie onfy people that the above referred to section of the 
Idaho Code would apply would be the State Treasurer, the State 
Aualter or one of their deputies. not .!..li employees of the 
State Treasurer's Office. 

If we can be of further assistance, please advise. 
Very truly yours, 
FOR TllE ATTORNEY GENERAL 

JAMES G. RE ID 
Deputy Attorney General 

JGR:cp 
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Mr. Arnold Put:d.er 
244 5th Avenue E 

September 6, 1973 

Twin Falls, Idaho 83301 

Dear Mr, Putzier, 

OFFICIAL OPINION #74-29 

/ 

' ( I 

Tho lirnltat:Lon on political act:iv:i.ty by n state 
employee is spelled out in Section 6 7 ... 5311 • ~ltl'! Cod_£ which 
reads as follows: 

"67 ... 5311. L:lmitation of poli.t:Lcal activity ...... 
(1) No employee of a etata c~epartment covered by 
this actJ except those hereinbefore exempt~ shall: 

(a) Use his official authority or influence 
for the pw:pose of :Lntorf,c:r.ing ~·Jith an election to 
or a nom1.nat:i.r.m fo;: off'ico, or affecting the result 
theraof• or 

(b) Directly or indirectly coerce, attempt ~o 
coerce, co1umand 1 or direct any other such officer or 
employee to pay, lend• or cont:i:ibute any part of 
h:ls salary or compensation or anything else of value 
to any party, comm:tttee, organi~ation1> agency, or 
person for- political. purposes. 

(2) No such office,: or employee shall t.nke any 
part in political organization management. All ouch 
employee.a shall retain the right to vote as they may 
choose and to e'}q.>rErns the:L:i; opinions on a.11 political 
subjects and candidates." 

and by Section 67~5302(k) and (l)• which reads as follows; 

"67•5302. Def:tnit:i.on.s ....... /H3 used in this nctr each 
of the terms defined in this section shall have the 
meaning given in thia section unless a different 
roean:i.ng :i.s clearly :r.equ:Lrcd by the context. Such 
terrnB and their definitionn are: * i( ,·~ 

(k) 'Political of£:tce' means a public office 
for wl1ich pm:-ttsan pol:ttics is n. basis for nominat:ton, 
electton or appointment. 
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(1) 'Political organization' means a party which 
r:ipoi:u:mrB candldates for election to politic£1 l off:lce." 

Tho of £:tee of pr.cc 1.n.ct committcmnan in provide::d fm: 
by Section 31+.,.62!1-, lslgb&-££.1~ whi<ih reads lu:J follm·rn: 

11 3/}..,,62!1.o Electic:.in of precinct comni:tttee:men"'"" 
Qu.ul:i.ffa:atioru; .-<a' (1) At tho prirn.m:y election ic, 1972, 
and every alternate yea~ thereafte~t a precinct 
comm:i.f;te?eman for each polit!ctd p,•:u:ty shall "be elected 
in cve:s:y voting pr.ec:tnct w:tthin each county. 

(2) No pm;son shall be elected to th,~ off:f.cc 
of p~e.clnc.t corrm:ttteeman ttnless be has ntta:t.n.ed the 
age of eighteen (18) years at·the t1.mc of his eloction 11 
is a citizen of the United StateE and shall bave 
1::esicled ~vithin the vot::i..ng precinct for a period 
of six (6) months next preceding his election. 

(3) Each candidate shall file a declaration of 
c.on.d:tckwy w:U::h the c:01.mty clerk.. Ench declaration 
shall have attached thereto a petition which contains 
the rd.grwtm:es of not less than five (5) nor more than 
ter1 (J.O) quallfied electO:t'fJ from hio p1:ecinct o 

(4) No filing fee shall be charged any candidate 
at the time of· his filing his declm::-ation of candidacy. 0 

The above sect:tonc would indicate that stt1tc employees covered 
by the Pcrsonrwl System Law should not alEJo hold a pos:i.tion as 
precinct coITu~itteeman6 · 

You will not:!.ce that the employee cannot; take part it1. 
the 1\:n.anngcmcnt: 11 of the 0 poli.tical o:i:ganizat:ion11 

o This does not 
say t:hat you cannot bo an active member of a polltical .pm:ty 
but only that you cannot ba part of the 111nanagcment 11 of the 
party. That i:-J to sayr, you. may participate in political activity 
but you wot1.ld be guilty of a m:tndcmoanm: as a state employee 
if you we:r.e to hold c-m office in a political party such as 
preci.nct commit:teeman., 

You may be interested to kn.ow that the federal Hatch 
Act is presently being reviewed by the United States Supreme 
Court imd WEj expect that a decision in that matter should bo 
handed clown quit,.:i t:Won. 

Sim.J.arcly yours, 

l?OR ·nm ATTORl\JEY GENERAL 

W/l.l1REN FELTON 
DQ:puty At:t01:1.1ey Gcnnral 

Wl?:sg 
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OFFICIAL OPINION #74-30 

Mr. Ted C. Springer 
Prosecuting Attorney 
Custer County 
P.O. Box 409 
Challis, Idaho 83226 

Dear Mr. Springer, 

You have asked some questions in relation to a vacancy 
in the office of County Assessor. First, you have asked what 
qualifications must a person meet if he or she is to be 
appointed county assessor. Must such a person qualify only 
as an elector under Sections 59-101 and 34-402, Idaho Code, or 
must such person meet the qualifications set out for a candi
date for election to that office, set out in Section 34-621, 
Idaho Code? 

The first thing to notice is that we are not speaking 
of the right to vote which is now controlled by the 26th 
Amendment to the federal Constitution and recent cases such 
as Dunn v. Blumstein, 405 U.S. 330, and see the annotation 
31 L.Ed. 2nd 861. And it would seem that the older cases will 
still remain the law. It has been said that: 

''As there is no constitutional or inherent right 
to be elected or appointed to office or public 
position, it is competent for the appropriate law
making body to prescribe reasonable qualifications." 
3 McQuillan, Municipal Corporations, p. 262, ~[12.58. 

The statutes and case law of Idaho do not answer your question 
so far as we can determine. 

For present officers Section 34-621, Idaho Code (Ch. 140, 
Sec. 101, p. 387, 1970 Idaho Session Laws) which is in effect 
between 1972 and 1974 says in part: 

''SECTION 101. (1) At the general election, :1::972 
[1974], and every a±~e~naEe [four (4)] year[s] there
after, a county assessor shall be elected in every 
county. 
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(2) No person shall be elected to the office 
of county assessor unless he has attained the age 
of twenty-one (21) years at the time of his election, 
is a citizen of the United States and shall ·have 
resided within the county one (1) year next preceding 
his election." 

This section was again amended in 1971 (Ch. 193, Sec. 3, 
pp. 880-81, 1971 Idaho Session Laws). The only changes were 
to change the "1972" to "1974" and to change the word "alter
nate" to ''four (4)". These changes ha~e been indicated in the 
above quotation by the bracketed material and crossed out words. 
The crossed out words show how it reads as to the period before 
the 1974 election. 

From this it should not be difficult to see that as 
of now the section is to be applied as it was read in 1970, 
but for the 1974 elections it is to be read as amended in 1971. 

The requirements as to age and residence are the same 
before and after the amendment. It is only right to notice 
here that the section says, "No person shall be elected ..• " 
without the qualifications, e.g., twenty-one (21) years of 
age and one ·(l) year of residence in the county. This does 
not speak to the question of appointments. 

We believe that Chapter 6 of Title 34 controls the 
1974 elections as to qualifications. Each section of it 
relating to qualifications states that it applies either to 
1972 and future elections or to 1974 and future elections. 

Section 59-101, Idaho Code is a general section and 
would have general application but the sections of Chapter 
6, Title 34 are specific sections and thus would control for 
the offices they relate to, In Re Drainage Dist. No. 3 of Ada 
Co. 40 Idaho 549, 235 P. 895 (1925). This should not be looked 
upon as a conflict, but rather as additional requirements 
wherever Chapter 6, Title 34 speaks in regard to any office. 

While it is true that no particular section of the 
Idaho Code, and no particular case that we are acquainted with 
in Idaho, speak to the question of what qualifications are 
required of an appointee to public office in Idaho, Sections 
59-906, 59-907, 59-913 and 59-914 spell out matters such as 
how and who appoints in regard to county offices. There is 
some law in other jurisdictions on this matter; a number of 
cases are collected in 3 Mc uillan Munici al Cor orations, 
Sec. 12.58, p. 262, footnotes 5 and . I ave read these 
cases and they indicate to me that the courts which have ruled 
on this matter have, in the absence of statutes specifying the 
qualifications of appointees to fill vacancies in elective 
offices, held that the appointee should have the same quali
fications as are required of the officer to be elected to 
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the post, at the time the appointee takes such office. 
Enclosed is a copy of this section of Mcquillan. 

WF:sg 

Enclosure 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

~ ~,ur F#;JFi..,---
WARREN FELTON 
Deputy Attorney General 
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September 10, 1973 

OFFICIAL OPINION #74-31 

Mr. H. Tom Davis 
Acting Regional Planning Director 
Ada Council of Governments 
525 West Jefferson 
Boise, Idaho 83702 

Dear Mr. Davis: 

This letter is in response to the question raised 
in your letter of September 6, 1973. The question presented 
was: 

"Does an irrigation district or canal 
company have a responsibility to accept 
storm drainage water discharges in the 
portions of their irrigation system 
where natural water courses are utilized 
by the district or canal company to 
collect and convey irrigation water?" 

We would direct your attention to two previous 
opinions of this office dated April 10, 1972 and September 13, 
1972. These opinions were in response to similar questions 
from your office and held then that an irrigation district 
is not required to use its facilities to provide drainage, 
except for the irrigation water for which it is responsible. 
We still hold to that opinion. 

It is immaterial to the question posed whether the 
burden imposed upon the irrigation district is in an area of 
natural drainage or not. The irrigation system, whether con
sisting entirely of concrete or with partial utilization of 
natural terrain, cannot be burdened by drainage water dis
charge without the consent of the irrigation district. The 
irrigation district is a private entity that has no obliga
tion to carry those waters and has the right to be protected 
from interference with its rights to convey water for irri
gation. 
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As you can readily understand, the water in the 
irrigation system must eventually discharge into a natural 
water course. Since the irrigation district would be re
sponsible for discharging waters that meet environmental 
standards, the use of its system to carry off drainage waters 
would impose an additional burden and cost in meeting 
federal and state water quality standards. We know of no 
law that would compel an irrigation d_istrict to accept that 
responsibility. Additionally, it would also make no dif
ference to this opinion whether the water was pure or not. 
In any event, the irrigation district system would be placed 
under a burden which its system was not designed to accept. 
Its property cannot be used without its prior consent. 

Therefore, we are of the opinion that an irrigation 
district or canal company cannot be required to accept storm 
drainage water discharges. · 

MJM:cp 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

MATTHEW J . MULLANEY, JR.· 
Deputy Attorney General 
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Mr. H. Torn Davis 

STATE OF IDAHO 
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BOISE 83707 

September 10, 1973 

Wild and Scenic Rivers Coordinator 
Office of the Governor 
STATEHOUSE MAIL 

Dear Mr. Davis: 

This letter is in response to your request of August 10, 
1973 regarding Indian Tribe ownership of a portion of the St. 
Joe River. You ask for our opinion regarding the Coeur d'Alene 
Indian Tribe claims on the St. Joe River. 

The first question presented is whether the tribe owns 
portions of the bed of the St. Joe River that lies within 
the boundary of the reservation. 

The U.S. Supreme Court held in Choctaw Nation -vs- Oklahoma, 
397 U.S. 620 (1970), that any lands lying under navigable streams 
conveyed to the Indian tribes by treaty prior to statehood 
belongs to those tribes. It has always been undisputed that if 
title remained in the United States, it passed to the State 
upon admission to the Union. The question presented in the 
Choctaw case and here, is whether the United States intended to 
convey title to the bed of the St. Joe River, if in· fact it 
is included within the legal description of the reservation. 
The answer to that question lies in the language of the treaty 
and the actual physical survey of the reservation boundaries. 
But if it was conveyed to the Indian tribe prior to Statehood, 
they and not the State of Idaho own the bed of that portion of 
the St. Joe River. 

This, however, does not mean that the tribes have control 
of the ~ater passing over those lands. It has long been 
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recognized that the waters of a navigable stream are subject 
to the co ntro 1 of the State, subject to the parc1mount rights of 
the United States for commercial purposes. Thus, the State of 
Idaho still retains control over the use of its water while 
flowing in the natural watercourse and such control is not subject 

_to the desires of any owner of the strea~ bed or banks. Idaho 
does not recognize riparian water rights. 

The tribe is not by virtue of mere ownership of the bed of 
the St. Joe entitled to protection a~maintenance of the river 
in any given condition. This is a determinaLion for the State 
of Idaho to make and is within the State's jurisdiction and 
control and not the tribes. The tribe has, at the very most, 
a cooperative "right" to determine the designation of the area 
within its boundaries. 

Although the tribe has what is known as a reserved water 
1""'i right, that right exists on_ly as is reasonably necessary for 

the purposes for which the reservation was established. Until 
such time as water from the St. Joe is diverted an~ ~_!_ied 

r 

to beneficial use on the reservation, no right exists in the 
tiibe to say how much water should-or should not flow in the 
St. Joe. The reserved right is a right to divert and use the 
water. If in fact the water has not or is not being diverted 
to the reservation lands, then the water is not necessary for 
the reservation and is not subject tu the control of the tribe 
nor are there any right to quality and quantity that can be or 
are entitled to protection. The reserved right as recognized 
in Winters -vs- U.S., and subsequent cases, is the right to 
use the water for bene f ic ia 1 purpose. Unt i 1 tba t occurs there 
is no right recognized by state law. 

Therefore, the tribe, as any private owner can, has the 
right to make its feelings and desires known regarding the 
designation it desires be placed ontbe St. Joe. nut, unless 
and until they have established diversions and uses of water 
for growing crops or domestic use, they have no rights entitled 
to protection from pollution or depletion in flow. 
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The tribe asserts that it is the only entity entitled to 
make the designation on the lower portion of the St. Joe. 
However, the authority to make the designation rests with the 
Secretaries of Agriculture and Interior as spelled out in the 
Wild and Scenic Rivers Act. No other entity is given this author
ity. The act does recognize that State land can be acquired 
for the purpose of the act by donation and that lands owned by 
the Indian tribe can not be acquired if the tribe is following 
a plan for management and protection of the lands which is 
consistent with the act. 28 USC §l277(a) This indicates that 
the Indian tribe can, of course, make a plan of control, but 
the final determination still li~s with the federal agency and 
not the Indian tribe. In addition, the fact that the tribe is 
following a plan £!_11)7_ prevents acqu is it ion of their lands by 
the federal government. It does not give them control and 
power to decide what the designation should or should not be. 
In fact as the legislation is written, the tribe has no authority 
to make that determination. 

I trust this opinion answers your questions. If you need 
further clarification, please write again. 

Very truly yours, 

NWH/slg 
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OFFICIAL OPINION #74-33 

Honorable Joe R. Williams 
State Auditor 
State of Idaho 
Statehouse 

Dear Mr. Williams, 

You have asked the following question of this office: 

"Reference is made to that part of Idaho Code 
72-1346 (c) which reads: 

'All warrants issued for the payment of 
benefits and refunds shall bear the 

isignature of the director or his duly author
ized agent for that purpose.' 

It appears that this language was added in 1947 
to the original act which created the Industrial 
Accident Board, now th~ Department of Employment. 

The Taylor vs. Robison case in 59 I 485 and the 
Gillum vs. Johnson case in 7 Cal. 2d 744 have come 
to my attention. In view of the decisions resulting 
from these cases, along with Wright vs. Callahan, 
it appears to me that the above mentioned language 
is in conflict with the constitutional duties of this 
office. 

An opinion written in 1938, for the State Treasurer 
by J. W. Taylor, Attorney General and another opinion 
written in 1960, for a legislative committee of the 
Idaho Banker's Association by Ralph R. Breshears have 
come to my attention. They are attached. 

Request is respectfully made for an opinion, at 
your earliest convenience, on whether the subject 
language referred to above is in conflict with the 
constitutional duties of the State Auditor." 

• 
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In briefing this matter we find it much as your 
research indicated; however, the constitution was amended 
in 191+0 to provide for this method' of "flaricfring these funds. 

In reviewing the file of State v. Robison, 59 Idaho 
485, 83 P.2d 983, we find that in 1938 the then Attorney 
General issued an opinion to the effect that these funds were 
state funds and had to be handled through State Auditor's 
warrants and the Board of Examiners. In October, 1938, he 
was upheld by the Supreme Court in th~ above-named case, where 
a preemptory writ of prohibition was issued.in November, 
1938 containing these words: 

" ... and that you are by these premises, prohibited 
and absolutely restrained from paying any moneys out 
of the State Treasury in the employment compensation 
fund, except upon warrants of the State Auditor on 
claims submitted to and approved by the Board of 
Examiners . . . '' 

Then in March, 1939, the Idaho Legislature passed a Joint 
Resolution (S.J.R. 7, Idaho Session Laws 1939, p. 671) which 
reads as follows: 

(S.J .R. No. 7) 

A JOINT RESOLUTION 

PROPOSING AN AMENDMENT TO ARTICLE 4, SECTION 18 
OF THE CONSTITUTION PROVIDING THAT IN THE AD
MINISTRATION OF MONEYS IN COOPERATION WITH 
THE FEDERAL GOVERNMENT THE LEGISLATURE MAY 
PRESCRIBE ANY METHOD OF DISBURSEMENT RE
QUIRED TO OBTAIN THE BENEFITS OF FEDERAL LAWS. 

Be It Resolved by the Legislature of the State of Idaho: 

SECTION 1. That Article 4, Section 18 of the 
Constitution of the State of Idaho be amended to 
read as follows: 

"Section 18. BOARD OF PRISON COMMISSIONERS AND 
OF EXAMINERS.--The governor, secretary of state, and 
attorney general shall constitute a board of state 
prison commissioners, which board shall have such 
supervision of all matters connected with the state 
prison as may be prescribed by law. They shall also 
constitute a board of examiners, with power to 
examine all claims against the state, except salaries 
or compensation of officers fixed by law, and perform 
such other duties as may be prescribed by law: Pro-
vided, that in the administration of moneys in coop
eration with the federal government the legislature 
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ma_y 1;rescribe a~iy~ethod of disbursement required to 
obtain the benefits or federal Iaws. And no claim 
against the state, except salaries and compensation 
of officers fixed by law, shall be passed upon by 
the legislature without first having been considered 
and acted upon by said board." 

SECTION 2. The question to be submitted to the 
voters of the state at the next general election 
shall be: 

"Shall Article 4, Section· 18 of the Constitution 
of the state be amended to provide that in the 
administration of moneys in cooperation with the 
federal government, the legislature may prescribe any 
method of disbursement required to obtain the benefits 
of federal laws?" 

SECTION 3. The secretary of state is hereby 
directed to publish this proposed Constitutional 
amendment for six consecutive weeks prior to the next 
general election in one newspaper of general circulation 
published in each county of the state. 

Passed by the Senate March 2, 1939. 

Passed by the House March 2, 1939. 

In November, 1940, at a general election the above resolution 
to amend the state Constitution was approved by the electorate • 

...,.•,;i•~~so~·-·1''·'-\-- · ,. ,.-..,,,,., ,-. • 

The vote was 86,328 in favor of the amendment of the Constitution 
and 50,029 persons voted against the amendment of the Const'f-···-
t':!1:Jg_n. 

We have done some research on the files in this matter, 
have read old newspaper items, have talked to Mr. Robison and 
we have learned that the constitutional amendment was made for 
this particular purpose. That is to say, this amendment was 
urged so that the State of Idaho could get unemployment com
pensation funds from the federal government under Section 42 
U.S.C. 503 (Title III, §303 of the Federal Employment Tax Act). 
A copy of that section of law is attached hereto. Of particular 
pertinence are Sections (a) (1), (2), (3), (L~) and (5). The 
federal government would not give such funds to the State of 
Idaho so long as they had to go through the Board of Examiners 
and the State Auditor. 

As you can see, Article 4, Section 18 of the I..s!ah..o 
Constitution says in part that the Board of Examiners shall 
havepowerto examine all claims against the state except 
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salaries or compensation of officers fixed by law, provided 
that: 

''o •• in the administration of moneys in cociperation 
with the federal government the legislature may 
prescribe an method of disbursement re uired to 
obtain the benefits o federa laws. . . Emphasis 
added) 

The Legislature has so provided by Sections 72-1346, 72-1347 
and 72-1348. It thus appears that these three sections of 
Title 72, Idaho Code are a constitutional exercise of legis
lative autnority within the above-cited exception to Article 
4, Section 18, Idaho Constitution • 

..-- ~.!fflistP-WHi? 

WAP/WF/sg 

Enclosure 
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Al lOf<f·lEY c;r..:r,1t.RAL 

Mr. Bill Webster 
Superintendent 
Liquor Dispensary 
BUILDING MAIL 

Dear Mr. Webster: 

OFFICIAL OPINION i/=74--34 

STATE OF IDAHO 
OFrtcc: OF THE ATTOf1f✓ F.)' GE.NE.HAL 

BOISE 83720 

September 14, 1973 

You have requested an opinion from this office as 
to whether or not the Officers Open Mess) Non-Commissioned 
Officers Open Mess, and Airmans Annex to the Non-Commissioned 
Officers Club operating at Mountain Home Air Force Base should 
be allowed to purchase merchandise direct from a distiller or 
wholesaler, as the case may be, other than through the State 
of Idaho Liquor Dispensary. Secondly, in the event such direct 
purchases are not in violation of any law, you have asked 
whether or not the State of Idaho may assess its mark-up and 
taxes on said purchases. 

It is the opinion of. this office that the Superin
tendent of the Liquor -Dispensary has the authority to prohibit 
any distiller from transporting merchandise to any entity other 
than the Dispensary. It is also the opinion of this office that 
if the State of Idaho Liquor Dispensary chooses not to prohibit 
purchases direct from the distillers or wholesalers, by entities 
other than the State Liquor Dispensary, the State Liquor Dispen
sary may nevertheless assess the Idaho tax and mark-ups on those 
purchases. 

Section 2 of the Twenty-first Amendment to the United 
States Constitution states that the transportation or importa
tlo~~nt6'any stat~, territory, or possession of the United 
States for delivery or use therein of intoxicating liquors, in 
violation of the laws thereof, is prohibited. Pursuant to the 
passage bf the Twenty-first Amendment to the United States 
Constitution, the State of Idaho enacted Article 3, Section 26 
of its Constitution which provides as follows: 

_,,,,_..,__,_._~-. .. --,•••••swn,,,,.,_ · · · · 

"Power and authority over intoxicating 
liquors.--From and after the thirty-first 
day of December in the year 1934, the 
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legislature of the state of Idaho 
shall have full power and authority 
to permit, control and regulate or 
prohibit the manufacture, sale, 
keeping for sale, and transportation 
for sale, of intoxicating liquors 
for beverage purposes." 

The Leg is la ture, pursuant to the authority granted in 
Article 3, Section 26 of the Is}~ CQ.Uiti.J;w;Jon_ enacted Section 
23, Chapter 2 of the Idaho Code, which created the State Liquor 
Dispensary. The general po~1ers and duties were outlined in Sec
tion 23-203, Idaho Code, which in part reads as follows: 

"The dispensary shall have the fol
lowing general powers and duties: 

(a) Regulation of Liquor Traffic. 
To permit) license, inspect, and 
regulate the manufacture, importa
tion, storage, sale, and delivery 
of alcoholic liquor for purposes 

i permitted by this act." 

It thus becomes apparent that the Legislature of the State of 
Idaho, in accordance with the 21st Amendment to the Unlt..e.d 
Statef Cg:n..§t:it,µt:i,,QP., was granted the authority by Article 3, 
Section 26 of the Idaho Constittition for sole power over the 
regulation of intoxicating··"Tfctuors· within the State of Idaho, 
and by enacting Section 23, Chapter 2 of the Idaho Code dele
gated these powers to the State of Idaho Liquor Dispensary. 

It is interesting to note at this point that the 
powers and duties of the Liquor Dispensary, insofar as they 
relate to the regulation of liquor traffic, include those 
regulatory powers affecting the sale and delivery of alcoholic 
liquor; but more importantly, they also include the power to 
regulate the importation and transportation of alcoholic liquor 
within the State of Idaho. It is clear by this express enumer
ation of regulatory powers concerning literally ever facet in 
the production and sale of alcoholic liquor that the Legisla
ture of the State of Idaho has indeed conferred upon the State 
Liquor Dispensary very broad authority in this area. 

The question first posed presents a situation where 
this broad regulatory power of the State of Idaho (State Liquor 
Dispensary) is being directly challenged by the military at 
Mountain Home Air Force Base. Mountain Home Air Force Base 
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is asserting that the State has no right to preclude direct pur
chases by the military from out···of-state dist:ribnt:ors and whole-

. salers. At the outset it must be noted that at no time since the 
installation of Mountain Home Air Force Base, and the various 
exchanges thereon, have any purchases of alcoholic beverages been 
made from any source except the Idaho State Liquor Dispensary. 
Such is the case today. Admittedly, during the interim period 
between your request for this opinion and the issuance thereof, 
the military has engaged in purchases outside of the State of Idaho 
from out-of-state distillers and wholesalers. These purchases, 

- however, were authorized only until an official opinion from this 
office could be issued in response to the questions you have asked. 

In answer to your first question, it is not necessary to 
discuss the mark-up or tax implications, ·as the question can be 
decided on other grounds. By virtue of the Twenty-first Amendment 
to the Unit_~d Stc1_t.~s C9_n.13..1JJ:~\d.t_tgJ1 and Article 3, Section 26 of 
the Idaho Constituiion it is the opinion of this office that the 
State Lfquor~l:51spens.ai:y may require that all purchases of alcoholic 
beverages be made through the State of Idaho Liquor Dispensary. By 
so acting, the State Liquor Dispensary would clearly establish 
itself as the exclusive wholesaler of alcoholic beverages in the 
State of Idahq. This conclusion can be reached notwithstanding 
the recent decision in the case of United States v. State Tax 
Commission of Mississ)ppi.et al., ____ U.S. __ ~-' 3) L.Ecf.2d 
1, 93 S. Ct·--=-( 1.973 . 'fhe preceeding case can be distinguished 
from the factual situation in the State of Idaho for the reason 
that the State of Mississippi allowed the military bases within 
the State of Mississippi to purchase either from the State whole
salers or in the alternative, direct from distillers. Such is 
not the case in the State of Idaho. By virtue of the authority 
granted by the Twenty-first Amendment to the lJnited States Cou.
stitution, Article 3, Section 26 of the Idaho Constituti9n, and 
Section--23 of the Idaho Code, it is within the permissible bounds 
of the state police power for the superintenckmt of the Lic;uor 
Dispensary to require that all shipments of distilled spirits 
into the State of Idaho by out•-of-state distributors be made -~_nly 
to the State of Idaho Liquor Dispensary for further distribution. 
Should you decide to undertake this course of action, it would 
preclude any direct purchases of distilled spirits by any entity 
other than the State of Idaho Liquor Dispensary. 

At this point, it is imperative that the following 
observation be made. The case of United States v. Mississippi 
Tax Commission et al., surra, is by no means finally decided. 
The case itself is currently on remand to the Federal District 
Judge Three Judge Panel for consideration of two primary issues. 
One involves the Buck Act, the other involves the Interstate 
Commerce Clause of the United States Constitution. As neither 
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of these issues have been ultimately decided, in no event can 
the decision rendered by the U.S. Supreme Court in the Mississ
ippi case be considered binding at this time, 

In the event that the Superintendent of the Idaho 
Liquor Dispensary chooses not to adopt a regulation prohibiting 
transportation into the State of Idaho by out-of-state dis
tillers of their merchandise, under the Buck Act, 61 Stat. 641, 

L~ U.S.C. Section 105 et-~·, the State of Idaho would still be 
authorized to charge a tax upon the distillers on merchandise 
sold federal instrumentalities in the State of Idaho. This 
issue was raised in the Mississippi decision and upon appeal 
to tbe U.S. Supreme Court; the court did not is sue a f ina 1 
decision regarding the Buck Act application. Until then, under 
the prin~iple laid dov:n in Al~bama_ v. Kin_~~1.gli:-'Booz~~' 314- U.S. 
1, 86 L.Ed. 3, 62 S.Ct. 43,7.40 A.L.R, 61:.> (.L~1-TT, 1.t would be 
entirely permissible for the State of Idaho to levy a tax upon 
those people who do business with the Federal Government. In 
this case, the tax would be assessed against the distillers 
who do business with the military enclaves. 

It is therefore the opinion of this office that: 
(1) the Superintendent 6£ the State of Idabo Liquor Dispen
sary is entitled to adopt a regulation prohibiting the trans
portation of alcoholic beverages by various distillers and 
wholesalers to any entity except the Idaho State Liquor Dis
pensary, acting as the exclusive.wholesaler within the State 
of Idaho for distribution purposes; or (2) if the Superintendent 
chooses not to adopt such a regulation, the State, through the 
Liquor Dispensary, still possesses the power to levy a tax 
pursuant to the provisions of the Buck Act upon any distiller 
or wholesaler doing business with the Federal Government. 

JGR:cp 
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STATE OF IDAHO 
OFFICE OF" THE ATTORNEY GENERAL 

W. ANTHONY PARI< 

ATTORNEY GENERAL 

BOISE 83720 

Honorable Cecil D. Andrus 
Governor, State of Idaho 
Statehouse 
Boise, Idaho 83720 

Dear Governor Andrus: 

September 17, 1973 

In your letter of September 7, 1973, you requested a legal 
opinion on the following two questions: 

(1) In the event of an emergency electrical energy shortage 
in Idaho, would the Idaho Public Utilities Commission have 
authority to order electric utilities under its jurisdiction 
to curtail delivery ·of electrical power to users within the 
State? 

(2) If such mandatory curta i1 men ts were imposed, would the 
utilities involved be absolved from potential liability 
arising out of such curtailments? 

It is a well established principle of law that a state may, 
in the legitimate exercise of its police power, enact legislation to 
provide for the health, safety and welfare of its citizens, and create 
and empower a special agency or commission to carry out the legislative 
intent. And where statutes so enacted come in conflict with the freedom 
of individuals to enter into contractual agreements, the police power 
of the state is paramount and must prevail. This principle is particularly 
applicable ·in the case of service contracts between regulated utilities 

. and their customers. 

In Miami Bridge Co. v. Railroad Commission, 20 So.2d 356 (1945), 
the Supreme Court of Florida made a cogent statement of the law on this 
point: 

11 It is established law that the inhibitions of the 
Constitution of the United States upon the impairment 
of th~ obligations of contracts, or the deprivation of 
property without due process, or the equal protection 
of the law by the States are not violated b~ the 
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legitimate exercise of legislative power in securing 
the health, safety, morals and general welfare. * * * 

"Contracts by public service corporations for their 
services or products, because of the interest of the 
public therein, are not to be classed with personal and 
private contracts, the impairment of which is forbidden 
by constitutional provisions." 

In Cit of Akron v. Public Utilities· Commission et al, 74 PUR 
(NS) 81, 78 NE 2d 890 1948 , the Supreme Court of Ohio had before it the 
same issue which is the subject of this opinion. The State of Ohio was 
experiencing an emergency natural gas shortage, .and the Ohio Public 
Utilities Commission had ordered East Ohio Gas Company to curtail delivery 
of gas to various users within the state, including the City of Akron. 
The City contended that the Commission did not have authority to interfer 
with the contract duly entered into between the City and the gas company 
for supply of gas to the City's residents. In upholding the action of 
the Commission, the Court said in part: 

"Upon principle and authority, the rule has become 
firmly established that all contracts are subject to 
the police power of the state and that when in an 
emergency the public welfare requires the modification 
of contractual provisions, the primary question pre
sented is not whether the power sought to be exercised, 
directly or indirectly, affects the contract, but whether 
the proposed action is reasonably essential in the 
interest of the public health, safety, morals or welfare." 

The Court further pointed out: 

"The authority of the state, with which we are dealing in 
this case, must be treated as an implied condition of any 
contract and as such it is as much a art of the contract 
as though written into it." Emphasis added. 

The Court then concluded: 

"Undoubtedly the legislative branch of the state 
government may confer upon the Public Utilities 
Commission the powers here sought to be exercised." 

In view of the foregoing, and after a careful review of the 
Public Utility Law of Idaho, I am of the opinion that the Idaho Public 
Utilities Commission (hereinafter Commission) does have authority, in 
periods of emergency energy shortages, to order electric utilities under 
its jurisdiction to curtail delivery of electrical power to users within 
the State of Idaho. 
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The pertinent sections of the I~ Qg_g_~ are the follow'ing: 

Section 61-302. MAINTENANCE OF ADEQUATE SERVICE. --
Every public utility shall furnish, provide and maintain 
such service, instrumentalities, equipment and facilities 
as shall promote the safety, health, comfort and conveni
ence of its patrons, employees and the public, and as shall 
be in all respects adequate, efficient, just and reasonable. 
(Emphasis added.) 

Section 61-307. SCHEDULES--CHANGE IN RATE AND SERVICE. 
Unless the commission otherwise orders, no change shallbe 
made by any public utility in any rate, fare, toll, rental, 
charge or classification, or in any rule, regulation or contract 
relatin~ to or affecting any rate, fare, toll, rental, charge, 
classification or service, or in any privilege or facility 
except after thirty days' notice to the commission and to the 
public as herein provided. Such notice shall be given by filing 
with the commission and keeping open for public inspection new 
schedules stating plainly the change or changes to be made in 
the schedule or schedules then in force, and the time when the 
chang~ or changes will go into effect. The commission, for good 
cause shown, may allow changes without requiring the thirty days• 
notice herein provided for, by an order specifying the changes 
so to be made and the time when they shall take effect, and the 
manner in which they shall be filed and published. When any 
change is proposed in any rate, fare, toll, rental, charge or 
classification, or in any form of contract or agreement or in 
any rule, regulation or contract relating to or affecting any 
rate, fare, toll, rental, charge, classification or service, 
or in any privilege or facility, attention shall be directed 
to such change on the schedule filed with the commission by 
some character to be designated by the commission, immediately 
preceding or following the item. (Emphasis added.) 

Section 61-501. INVESTMENT OF AUTHORITY.-- The public utilities 
commission is hereby vested with power and jurisdiction to super
vise and regulate every public utility in the state and to do 
all thins necessary to carry out the s irit and intent of the 
provisions of this act. Emphasis added. 

Section 61-503. POWER TO INVESTIGATE AND FIX RATES AND REGULA
TIONS. -- The commission shall have power, upon a hearing, had 
upon its own motion or upon complaint, to investigate a single 
rate, fare, toll, rental, charge, classification, rule, regula
tion, contract or practice, or any number thereof, or the entire 
schedule or schedules of rates, fares, tolls, rentals, charges, 
classifications, rules, regulations, contracts or practices, or 
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any thereof, of any public utility, and to establish new 
rates, fares, tolls, rentals, charges, classifications, 
rules, regulations, contracts or ractices or schedule or 
schedules in lieu thereof. Emphasis added.) 

Section 61-515. SAFETY REGULATIONS. -- The commission 
shall have the ower, after a hearin[ had upon its own motion or 
upon comp a1nt, y genera or spec1a orders, or regulations, or 
otherwise, to require every public utility to majntain and oper
ate its line, plant, system, equipment, apparatus, tracks and 
premises in such manner as to promote and safeguard the health 
and safety of its employees, passengers, customers and the 
public, and to this end to prescribe, among other things, the 
installation, use, maintenance and operation of appropriate 
safety or other devices or appliances, including interlocking 
and other protective devices at grade crossings or junction and 
block or other systems or signaling, to establish uniform or 
other standards of equipment, and to require the performance 
of an other act which the health or safet of its employees, 
passengers, customers or the public may demand. Emphasis 
added,.) 

Section 61-520. SERVICE OF ELECTRIC, GAS, AND WATER CORPORATIONS-
DETERMINATION OF STANDARDS.-- The commission shall have ower, 
after hearing had upon its own motion or upon comp a1nt, 1Q_ 
ascertain and fix just and r~asonable standards, classifications, 
regulations, practices, measurements or service to be furnished, 
imposed, observed and followed by all electrical, gas and water 
corporations; to ascertain and fix adequate and serviceable 
standards for the measurement of quantity, quality, pressure, 
initial voltage or other condition pertaining to the supply of 
the product, commodity or service furnished or rendered by any 
such public utility; to prescribe reasonable regulations for 
the examination and testing of such product, commodity or ser-
vice and for the measurement thereof; to establish reasonable 
rules, regulations, specifications and standards to secure the 
accuracy of all meters and appliances for measurements; and to 
provide for the examination and testing of any and all appliances 
used for the measurement of any product, commodity or service 
of any such public utility. (Emphasis added.) 

It is clear from the above referenced sections, that the legis
lature, in enacting the Public Utilities Law of Idaho, recognized that it 
could not foresee all of the contingencies that might arise over time in 
the process of regulating public utilities through a commission. There
fore, the legislature created a commission with special expertise and 
vested in that commission broad and wide ranging authority and discretionary 
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powers so that it could effectively carry out its intended function. And 
while the statutes do not speak expressly in terms of curtailment of energy 
supplied to users during an emergency, such power is unmistakably vested 
in the Commission. 

The Commission is expressly granted authority to 11 ascertain and 
fix*** service to be furnished by all electrical, gas and water corpora
tions11 (Section 61-520); to change any 11 regulation or contract relating to or 
affecting*** service,*** by an order specifying the changes so to be 
made and the time when they shall take effect 11 .·(Section 61-307); and 11 to 
investigate*** contracts or practices*** of any public utility, and 
to establish new*** contracts or practices*** in l·ieu thereof 11 

(Section 61-503). The Commission is further expressly granted authority 
11 to require every public utility to maintain and operate its ***system 
***in such manner as to promote and safeguard the health and safety of 
***the public, and to require the performance of any other act which the 
health or safety of*** the public may demand (Section 61-515); and 
finally, 11 to do all things necessary to carry out the spirit and intent of 
the 11 Public Utility Law of Idaho. (Section 61-501). 

In placing such broad and sweeping language in the foregoing 
statutes, the legislature clearly intended to provide the Commission 
with the authority to invoke measures necessary to deal with the very kind 
of energy shortage emergency we are now facing. 

The Commission has in fact, under authority of the above 
statutes, authorized discontinuance of service by an electric utility 
where such service had become highly unprofitable. See Re Idaho Power 
Company, Case F-449, Order No. 838, 1922 C PUR 45. In that case, the 
Commission held that a contract between an electric utility and a consumer 
to furnish electrical service for a period of years is subject to the 
proper exercise of the police power of the state and cannot abridge a 
commission power to authorize a discontinuance of such service in the 
interest of the public. 

The conclusion that the Commission has authority to curtail 
service by electric utilities is the position consistently taken by 
~ommissions and courts in other jurisdictions. 

In the case of Re Missouri Power & Light Company, Case No. 9357, 
22 PUR (NS) 205, the Missouri Public Service Commission had before it the 
question of whether the Commission had jurisdiction to authorize the 
abandonment of an electric line. As in the instant case, the public 
utility laws of Missouri did not contain language dealing specifically 
with the problem before the Commission, but did have language very 
similar to that found in Section 61-501, Idaho Code, and other related 
sections. In reviewing such statutes, the.-CommissTon said: 

11 It is evident under those sections that the authority 
of the state to authorize an electric utility to or 
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not to discontinue service if the facts may warrant 
has been delegated to this Commission, although no express 
provision in reference thereto exists in the law as such 
power is necessarily implied in the broad and comprehensive 
powers conferred upon the Commission over the rates and ser
vice of utilities. It certainly could not be said that the 
purpose of the general regulatory act was to merely authorize 
the Commission to enforce service on the part of the utility, 
but as well to relieve the utility of further service when
ever the facts warrant. In other words the regulatory act cer
tainly was designed to provide a complete rounded scheme for 
the regulation of public utilities of this state in such a 
manner as to safeguard the public interest on the one hand 
and to secure fairness and justice to the utilities on the 
other. (Citation of authorities) If the Commission as a 
regulatory body did not possess the jurisdiction to authorize 
the abandonment of service of a utility, it would necessarily 
mean that it would be hampered to properly function in the 
regulation of utilities. 

Obviously it is true that W. Smith Jones had a contract with 
the predecessor of the applicant company, but regardless of 
that'contract the legislative police power could not be 
abridged by the same. 11 

A fact situation nearly identical to the electrical energy 
crisis currently confronting the State ·of Idaho was before the Wisconsin 
Public Service Commission in 1948. In that case, an electric power 
company was authorized to curtail service during a shortage of power 
supply where the hydroelectric system had suff&red severely because of 
a general drought condition, where the company had been unable to install 
generating capacity during the war period because materials and labor had 
been allocated for other uses, where demands for service had greatly in
creased, and where a voluntary curtailment or shifting of electric loads 
to offpeak periods had not succeeded in completely correcting the situation. 
(The present energy shortage in Idaho arises out of a hydroelectric system suf
fering from a general drought condition, delays experienced by electric util
ities in installing new generating capacity, greatly increasing demands for 
service, and the prospects that voluntary curtailment may not be sufficient 
to meet the emergency.) 

The similarity of the two situations becomes even more apparent 
from the following language in the Commission's order: 

11 With the poor water conditions it is quite evident that 
a serious power shortage exists and will continue to exist 
for several months as any precipitation will soon be in 
the form of snow and therefore of no material aid until next 
spring. 



r 

( 

Honorable Cecil D. Andrus ... 7- September 17, 1973 

The applicant has indicated that it has and is continuing 
to relieve the power shortage by persuading customers and 
noncustomers to operate generating facilities which can 
increase the company's capacity. In addition it has re
quested voluntary curtailment or shifting of electric loads 
to off-peak periods. In the case of residential and farm 
service it has attempted to obtain the reduction by publicity. 
In the case of commercial service, it has met with various 
groups and through personal sol icitat,.ion has asked customers 
to turn off all window-sign lighting and advertising lighting. 
In the case of power customers, the comp~ny has contacted 
various power users and has attempted to persuade them to 
shift their operations. It has also contacted utilities that 
purchase energy from it and asked them to institute voluntary 
reductions in their loads. The company reports that it has 
obtained cooperation from its customers, but it appears that 
voluntary cooperation may not be enough to avoid disconnection 
of certain loads during peak periods. It has therefore asked 
this Commission for authority to enforce certain reductions 
if its voluntary efforts fail to reduce the loads sufficiently. 
It should be pojnted out that the deficiencies which are now 
anticipated will increase if any of the steam-driven gener
ating units on the system fail or if steam-flow conditions 
deteriorate further." 

In that instance, the Commission held that it had power to deal 
with emergencies affecting utility service and that an emergency order 
authorizing curtailments of service of electric utilities should be issued. 
Re Superior Water, Light & Power Company, 78 PUR (NS) 188. See also Re 
Consolidated Edison Company of New York, Inc., Case 25937, 89 PUR 3d 517. 

In Re Commonwealth Edison Com any et al, (Illinois Commerce 
Commission, 1946 , 63 PUR NS 129, several electric utilities made appli
cation to the Commission for authority to curtail service because of a coal 
strike emergency. The Commission concluded: 

"The above facts which the petitioners have presented to 
the Commission indicate the necessity of embarking upon 
an immediate program for curtailing electric service in 
order to conserve the remaining supply of coal on hand, 
so as to prolong so far as po?sible their ability to 
supply electric service esseritial to public health and 
safety and protection of property. 

It is obvious that voluntary curtailments of use will not 
effectively relieve the situation and it is therefore 
imperative that curtailment be made in certain less 
essential uses of electricity in order to prolong so 
far as practicable the ability of the petitioners to 
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supply electricity for uses essential to public health 
and safety and protection of property. 

The evidence permits of no other conclusion than that 
steps should be taken immediately to curtail the use of 
electricity by all classes of customers." 

The Commission then set forth a rather lengthy and detailed order invoking 
mandatory curtailment of energy usage by various classes or users throughout 
th~ state. See also Re Peo les Gas Li ht and Coke Com an (Illinois Commerce 
Commission), 62 PUR (NS 181; Automatic Firin Cor oration v. Laclede Gas 
Light Company (Missouri Public Service Commission , Case No. 11155, 72 PUR 
Tfi[S) 130; Re Michigan Consolidated Gas Com an (Michigan Public Service 
Commission), Case No. 0-3000, 74 PUR NS 406. 

Finally with regard to the question of liability which utilities 
might incur, it seems clearly implied from the foregoing cases that utilities 
so ordered would be absolved from any liability to their customers for non
performance of contracts arising out of such curtailments. It necessarily 
follows that if the Commission can order curtailments, then utilities should 
not be liable; otherwise, the authority of the Commission to so order would 
be meaningless., 

Furthermore, under the doctrine of impossibility of performance, 
where a shortage of power supply has arisen out of conditions beyond the control 
of the utility, and where the utility is ordered to curtail deliveries to both 
its interruptible and firm load customers by a lawful order of an administrative 
agency of state government, the utility would be excused from liability. 
Corbin On Contracts, Section 1346, Prevention By Order Or Decree Of A Court 
Or Administrative Officer, provides: 

"The government through the action of its administrative 
officers, may make performance of a contract impossible, 
or unreasonably difficult and expensive, by priority orders 
and regulations as to the supply and use of specified objects 
and materials. Proof of such impossibility or difficulty and 
expense is a good defense in an action against the contractor 
for nonperformance of his contract. The statutes authorizing 
such administrative orders and regulations may expressly provide 
for such a defense; but even ·in the absence of such a provision, 
the court should recognize the defense. In these cases, there 
may be no direct 1 requisition 1 of the contractor 1 s property, 
as that term is generally understood; but the same reasoning 
applies and justice requires the same result. 11 Corbin at 
pp. 433-34. 

In F. A. Graham Gillies et al., v. LaMesa, Lemon Grove & 
Spr'ing Valley Irrigation District et al., -Cal App(2d)-, 129 P(2d) 941, 
customers of an irrigation district sought damages for violation of a 
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contract to furnish and deliver water at a certain price. The Court 
specifically held that violation of the terms of a contract fixing rates 
for water service could not furnish grounds for an action for damages where 
the rates fixed by the contract had been superceded by rates established 
by the proper regulatory commission. 

The same rule should apply in the case of service contracts 
between electric utilities and their customers, when such contracts are 
superceded by an order of the Commission imposing mandatory curtailments 
on such service. · 

Therefore, I am of the opinion that where an emergency energy 
shortage clearly exists, the Idaho Public Utilities Commission has full 
authority, after a hearing, to order electric utilities under its juris
diction to curtail delivery of both interruptible and firm load electrical 
energy to users in the State of Idaho, in such quantities and in such 
manner as the Commission determines to be necessary in the public interest. 

Very truly yours, 

W. ANTHONY PARK 

WAP/glm/mw 
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W. ANTHOf,fY PARI< 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

September 19, 1973 

Mr. Robert W. Galley 
Twin Falls County Prosecuting Attorney 
Judicial Building 
Twin Falls, Idaho 83301 

Dear Mr. Galley, 

Please consider the following in regard to your recent 
request for an opinion concerning the possibility of changing the 
salaries of county officers and employees at some time other than 
at the annual meeting of the county commissioners in April of each 
year. 

Sectiqn 31-3106, Idaho Code, provides as follows: 

11 31-3106. Salaries of county officers. -- It shall 
be the duty of the board of county commissioners of each 
county at its annual meeting in April of each year to fix 
the annual salaries of the several county officers, 
except county commissioners and prosecuting attorneys, 
as of and from the second Monday of January, for the 
next ensuing year." 

The salaries of the county commissioners of each county and of the 
prosecuting attorneys of each county are set at specific amounts 
by Sections 31-3104 and 31-3113, Idaho Code, respectively, 

Section 31-3107, Idaho Code, provides in part that deputies 
and clerical assistants for the sheriff, assessor, treasurer, 
tax collector, clerk of district court, auditor and recorder 
are to receive such remuneration as is fixed by the board of 
county commissioners. Article 18, Section 7 of the state ~Qus.t.L-
9:1-_tio11 provides, among other things, that county officers and 
deputies are to receive salaries to be paid monthly and Article 
18, Section 8 of the state Con§..!=tt::ut:ion provides, among other 
things, that the compensation provided for in the last section 
shall be paid as provided for by law. 
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One other section of law relates directly to these 
questions, that is Section 31-1606, Idaho Code, which reads 
as follows: 

11 31-1606. Expenditure limited by appropriations-
Road and bridge appropriations--Increase of salaries.~
The estimates of expenditures as classified in each of 
the two (2) general classes, "Salaries and wages" and 
"Other expenses, 11 required in section 31--1602, as finally 
fixed and adopted as the county budget by said board 
of county commissioners, shall.constitute the appropriations 
for the county for the curreni fiscal year. Each and 
every county offical or employee shall be limited in 
making expenditures or the incurring of liabilities to 
the respective amounts of such appropriations. Provided, 
in the case of road and bridge appropriations, other than 
"Salaries and wages, 11 any lawful transfer deemed necessary 
may be made by resolution formally adopted by the board 
of county commissioners at a regular or special meeting 
thereof, which action must be entered upon the minutes 
of said board; provided, further, that no salary _may_ be 
_increased during the current year after the final budget 
is adopted, without resolution of the board of county 
~orm;1iss~oners, which resolution shaf1be entered upon 
_!::neJ.r minutes. II . (Emphasis added.) 

Bert Miller, who was Attorney General in 1944,- dealt with 
a somewhat similar problem relating to Section 30-2606, Idaho 
Code Annotated which is now Section 31-3106, Idaho Code, as set 
forth in the attached opinion. It should be observed, however, 
that there is some difference between the amendment there dealt 
with and this case. That statute provided for changing the salaries 
of ai~ c aunty officer; Section 31-1606, Idaho Code, does not so 
provide. 

In Stookey v. Board of Comrnrs., 6 Idaho 542 at 548, 57P312, 
the Court 'i'n~l899 said: 

11 
••• There is nothing in our constitution, which, 

directly or indirectly sanctions the principle of a 
county officer fixing his own salary. On the other 
hand, the trend of our laws, both fundamental and statutory, 
and public policy, forbid the principle. We do not think 
that the legislature has authority to vest even a dis
cretionary power in any officer ~o fix his own salary. 
Common honesty, public morals, and the protection of 
the individual citizen demands, pro bono publico, that 
such a practice should not be tolerated. It is a well
defined public policy in this state that no person 
acting in an official capacity shall fix the price of 
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materials furnished the public, or fix the compensation 
for services rendered or to be rendered by b~n for the 
public. The law wisely protects a public officer from 
the temptation of being too generous in the matter of 
fixing his own compensation. Our conclusion is that 
the act in question is valid, except that part thereof 
which attempts to authorize county conm1ission.ers to 
determine what amount of salary between $150 and $1,000 
per annwn they shall receive. Inasmuch as boards of 
county commissioners in the various counties of the state 
have already, by order, designated the salaries to be 
received by all county officers, we deem it best to 
suggest that the orders made by the boards of county 
commissioners, so far as their own compensation is con
cerned, are void, and that, until further legislation 
is had, county collUllissioners will receive the compensation 
now fixed by statute. • . ". 

This would preclude the county commissioners from raising their 
own salaries. Also, such salaries are specifically set as to 
each county by statute, Section 31-3104, Idaho Code, without any 
indication in the section that they can be changed. The situa
tion as to prosecuting attorneys is also similar. Their salaries 
are also specifically set as to each county . . 

It would therefore seem that the salaries of the county 
officers, deputies and employees other than county commissioners 
and prosecuting attorneys can be changed other than as provided 
for by Section 31-3106, Idaho Code. Probably the sal~ries of the 
county commissioners and prosecutors can only be changed by 
legislation. I believe Mr. Southcombe meant to say something 
similar in his opinion of February 2, 1965, which is attached. 
There is, however, another problem in respect to changing such 
salaries. That problem relates to the county budget law and 
the ability to change the county budget. That problem is dealt 
with by two enclosed opinions; Daniel A. Slavin 1 s of September 
3, 1968 and Thomas G. Nelson's of September 29, 1965. 

The question of an emergency under Section 31-1608, Idaho 
Code, has been dealt with at length in the attached opinions and . 
lithe recent case of Reynolds Construction Co. v. Twin Falls County, 
92 Idaho 61, 437 P.2d 14. 

WF:sg 

Enclosures '" !.~ 

Sincerely yours, 
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Robert S. West, M. D. F.A.C.S. 
Chairman 
Idaho Medical Association Committee 
Emergency Room Highway Safety & 
Disaster Planning 
920 Ironwood Drive · 
Coeur d'Alene, Idaho 83814 

Dear Doctor West, 

You have asked us for an interpretation of Sections 
31-3901 and 31-3906, Idaho Code. You wish to know whether 
these sections would allow a county to support more than one 
ambulance service. 

Those sections read as follows: 

"31-390L Authorization to establish ambulance 
service--Special levy.--The boards of county commissioners 
in the several counties are hereby authorized, whenever 
existing ambulance service is not reasonably available 
to the inhabitants of the county or any portion thereof, 
to procure an ambulance and pay for the sarne out of any 
funds available and to establish an ambulance service 
to serve the areas, which do not have an existing am
bulance service reasonably available, both within and 
outside the cities and villages in their respective 
counties, and to levy a sriecial tax not to exceed one (1) 
mill to support the same. ' 

"31-3906. Ambulance service--Adjacent counties 
and/or private individuals and corporations may have 
cooperative agreement.--The board of county commissioners 
of any county wherein such ambulance service has been 
established is authorized in its discretion and under 
such terms and conditions as it deems appropriate to 
enter into a cooperative agreement with adjacent counties 
and for private individuals and corporations to provide 
ambulance service for such county or counties or a portion 
thereof. All cost of said service shall be apportioned 
equitably among the participating counties as determined 

h . . b d f t . . II by t. e1.r respective oar s o - coun -y comm1.ss1.oners. 
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You will find such phrases as "to serve the areas 
which do not have an existing ambulance service", "any portion 
thereof" and "a portion thereof" in these two sections. The 
tenor of these sections seems to be that whether or not there 
is an existing ambulance service in a county one can still be 
established in a portion of a county, a county or more than 
one county. These phrases and the idea behind this section 
only make sense if there can be more than one ambulance service 
in a county. Refore these sections were amended in 1965, the 
law provided for establishment of"ar!. a!ubulance service" for 
each county. The amendments were then made and provided for 
ambulance services to the areas not served; or allowed agreements 
to provide ambulance services for any county, counties or 
portion thereof. These changes would seem to clearly provide 
for more than one ambulance service in a county if the county 
commissioners so decide, 

Sincerely_yours, 

FOR THE ATTORNEY GENERAL 

~)(YN'6,Z /y/fti, 
~REN FELTON 
Deputy Attorney General 

WF:sg 
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September 20, 1973 

Mary Smith 
City Attorney 
30 South 2nd West 
Rexburg, Idaho 83440 

Dear Ms. Smith, 

You have asked about qualification of electors. The 
cause of the recent changes in this field is, of course, Dunn 
v. Blumstein, 405 U.S. 33, 31 L.Ed.2d 274-, 92 S.Ct. 995. 

Sections 50-411, 34-104 and 34-402, Idaho Code, have 
all been changed. They have been changed to delete durational 
residency requirements and require "bona fide residence". 
Residence is, of course, a mixed matter of intent and observable 
fact. The work, 37 Words & Phrases gives about 170 pages of 
cases defining resTde, residence and other forms of this term. 
Most of the definitions are similar to the following: 

"'Residence' is a favorite term employed by the 
American legislator to express the connection between 
person and place, its exact signification b~ing left 
to construction to be determined from the context and 
the apparent object to be attained by the enactment. 
'Residence' when used in statutes is generally construed 
to mean 'domicile.' In general, the term 'residence' 
implies the place of domicile, the place where a person 
has his home, and where he has gained a residence. The 
word 'residence' as used in the constitution has su□-
stantially the meaning of 'habitation' 'domicile I or 
place of abode. State ex rel. Kaplan v. Kuhn, 11 Ohio 
Dec. 321, 329, 8 Ohio N. P. 197." 

"Although the expressions 'residence', 'place 
of abode' and 'domicile' have sometimes been said to be 
synonymous, yet etymologically the word 'residence' is 
probably the weakest and most general of all. In re 
Duren, 200 S.W.2d 343, 350, 355 Mo. 1222, 170 A.L.R. 391." 
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"The word 'residence' means the place where one 
resides, or sits down or settles himself, and is largely 
a matter of intention not involving dominion over the 
particular spot or domicile. Nevertheless it ordinarily 
implies something of permanence or continuity at least 
for an indefinite period, to the exclusion of other 
contemporaneous residence. In re Duren, 200 S. W. 2d 34-3, 
3 5 0 , 3 5 5 Mo . 12 2 2 , 17 0 A . L . R . 3 91. " 

Local persons will, in most cases, know whether one lives in a 
gi_ven town. 

The procedures for challenge and taking an oath are set 
out in the code, e.g., Sections 34-304, 34-1104 and 34-1111, 
Idaho Code. 

Also included for your consideration is an opinion of 
John Croner's dated June 13, 1972, relating to durational residency 
requirements. 

WF:sg 

Enclosure 

Sincerely yours, 



I"\ ~:..,· 

}~. R. D. Frizzell 
Presi.dent 

September 24~ 1973 

OFFICIAL OPINION #74-39 

Nampa Police Protective Assn. 
Local No. 471¼-
Nnmpo City Hall 
Nampa, Idaho 83651 

Dear Mx·. Frizzell, 

You have asked us whether the contract of a city, 
made with the city'o pret-1(!nt mayor. will be binding on the 
next mayor and the city if a new mayor and c:tty counc:I.l are 
elected. 

The rqle in th1..-s situatlon is that cit::len nrc bc:,ur1d 
by the:t1: cont:t'acts t1nd must per.form a vnlid contract jtu3t 
the same as any indigidual or corporation must perform their 
cont1:acta. J..Q. McS'_j.~JJ.!J;l,.....9.1!.)1u£li£1E.£1.S;.~IJ?..~0J::i.0~1.s 1 569 §29 .119, 
and sec Grant Conn true t:um Co.• v. Burn::;, 9:L Idaho l.f.08, t}ti,3 P. 2d 
1005 and-sm1Ifi v. St:.-:i·te~7fj-fcfalio-T95---;-4i 3 P.2d 937, ,;,,rhcrc 
the wb.ole~ctoctr1rie 01:Tiab:tlity of governmental agencies 
for their contracts and torte are dealt with at length and 
it is concluded that a state or other local go\rernme:mt must 
perform 1.ts contractcwar answer therefore in cou.rt :ind is 
liable for ita torts if it acted in a proprictory capacity. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF:sg 
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Scptornbor 25, 1973 

Lieutenant Richard Burns 
Criminal Identification Division 
Idaho State Police 
P. 0. Bo;.< 34 
Boise, Idaho 83707 

Dear Mr. Burns: 

OFFICIAL OPINION #74-40 

Sometime a~JO you requested an op.uuon rc9arding the 
providing of background checks to various govcrrn:12ntal 
agencies. You mentioned that Senate Dill 1579 (1972), 
now Idaho Code~ 67-2931, does allow ba.ckqround checks for 
certain ~Jovernrnental units·. ~d~J22. ~cx1~ 67-2931 reads as 
follows: 

67-~2931. "Authority·to r.,1.1bmit f1ngerpr:Lnts to 
state criminal identificn.tion division and 
federal bureau of investigation.--All units of 

·state, city and local governments, as well as any 
agency in the st.ate crcatc<l by the legislature 
who require by statute, regulation, or, local or 
county ordinnnce, fingerprinting of applicants 
or licenoce.s, aro hereby authorized to sub:-ni t 
finq1,;;rprint:s to the state criminal identification 
division, of the departwent of la\v enforcement, 
for exnnination nnd further SU'>Plit3:,ion, if noccs-· 
snry, to the federal bureau of investigation. 
Such identification records resulting from sub
mission of fingerprints shall be used only for 
the official use of the request.ing party." 

As can be determined from a reading of the statute, it 
contains its own limitations. Before fingerpri11ts cnn be 
sut,m.ittod and ba,ckground checks provided, tho requost:i.ng 
govermriantal unit nut~t be state, city, or locc:tl OJ.'.' have been 
created by tllc lc<:_d.sJ.<1 tun? and th(~ unit must require, by 
i:ita t.ut.e t regulation, or lo(:al ordinance f:in9arprintin,J of 
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applicants or licensoes. Until these two requirements have 
bean fulfilled, the criminal identification division cannot 
provide background checks. 

You mentioned that background information would be 
-helpful to at.her govarnrnental units or a9encies that do not, 

by statute, meet the requirements of Idaho Code, 67-2931. 
IJ.'his, no doubt, if.3 true, but until thc-Tegisl~iture dc.terminos 
that fingerprinting is a requirement for applicants or 
licensees in that particular governmental an"'!R, the Criminal 
Identification Division of the Department of Law Enforcement 
cannot provide background information to the r,~questing unit. 

I trust this answers your questions. 

WGC:cg 

Sincerely, 

POR 'l'Im A'.(''i.'ORNEY GENERAL 

WAYNt G. CROOKSTON, JR. 
Assistant Attornby General 
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W. ANTH.ONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

September 26, 1973 

OFFICIAL OPINION #74-41 

Tom D. McEldowney 
Commissioner 
Department of Finance 
Building Mail 

Re: Section 28-33-601, Idaho Code. 

Dear Mr. McEldowney: 

In your letter of September 18, 1973, you request 
an official opinion from this office as to whether any loan 
made by a lending institution to any person or organization 
for any purpose may be made subject to the provisions of the 
Uniform Consumer Credit Code by written agreement between 
the parties that the terms of the Uniform Consumer Credit Code 
will apply td the 1.oan. 

follows: 
Section 28-33-601 of the Idaho Code provides as 

''Loans sub· ect to act b 
o: parties.--T e parties to a oan 
other than a consumer loan may agree 
in writing signed by the parties 
that the loan is subject to the pro
visions of this act applying to con
sumer loans. If the parties so agree, 
the loan is a consumer loan for the 
purposes of this act." 

Under the above provision of the U.C.C,C., it would be pos
sible for parties to enter into a loan agreement which, al
though ordinarily would not be subject to the terms and pro
visions of the U.C.C.C., by virtue of the agreement contem
plated in Section 28-33-601, would necessarily bring the 
loan within the purview of the U.C.C,C, 

In your letter, you expressed concern regarding 
the situation where the interest rates allowed by the U.C.C.C. 
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for a given loan would exceed those interest rates under the 
. state usury statute found in 28-22-105, et -~·, Idaho Code. 
Although there is a body of case law stating that parties to 
a loan agreement may not contract to avoid the usury provisions 
of state statutes, such cases were decided well before the 
Uniform Consumer Credit Code was adopted in the State of Idaho. 
To assume that parties who enter into an agreement to abide 
by the Uniform Consumer-Credit Code respecting its provisions 
on consumer loans would in some manner be in violation of 
the state usury statute, would be akin to saying that the 
Uniform Consumer Credit Code itself is in violation of the 
state usury statute which obviously is ~ot the case. 

It is therefore the opinion of this office that pur
suant to Section 28-33-601, Idaho Code, any two parties whether 
they be private or corporate, may enter into a loan agreement 
which is not otherwise considered a consumer loan under the 
U.C.C.C. and by such agreement provide that the terms and 
conditions of the loan contemplated shall become subject to 
the U.C.C.C. in each and every respect. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES G. REID 
Deputy Attorney General 

JGR:cp 
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AlTORNLY C~ENLR/\L 

S TAT E O F I D P.. 1--1 0 
OFFll:F ur lHt· AlTOHIJ[:Y GEf,ffHAL 

BOISE 83720 

October 2, 1973 

0¥FlCIAL OPINION #74-42 

Honorable Cecil Andrus 
Governor of Idaho 
Statehouse 
Boise, Idaho 82720 

Dear Governor Andrus: 

Pursuant to Title 47, Chapter 16 of the Idaho Code, 
the State Boa_rd of Land Commissioners is instituITnga
geothermal resources leasing program. In its Proposed 
Rules and Regulations Governing the Issuance of Geothermal 
Resources leases, Rule 3 provides: 

"'I'he application for a Geothermal Resources lease 
shall be accompanied by a filing fee established 
and modified from time to time by the Department 
of Public Lands. Failure to deposit a sufficient 
filing fee shall constitute a defect in the lease 
not covered by Rule 7 and the application will not 
be considered properly filed until the correct 
filing fee is paid. A filing fee will be considered 
sufficient if it is within ten percent (10%) of the 
correct amount." 

When we reviewed the rules and regulations with the 
Board on September 18, 1973, you raised the question whether 
the State Board of Land Commissioners or the Department of 
Public Lands enjoyed the discretion to set the application 
fee, or if the Board and the Department were bound by the 
provisions of Title 58, Chapter l of the Idaho Code. Speci
fically, Section 58-127 provides: 

"The said Board shall collect the follov-1ing 
fees: 

For filing each application to lease or 
purchase, One Dollar ($1.00) ." 

The predecessor statute to Section 58-127 was first 
enacted in 1905. It has been amended from time to time, 
most recently in 1955. Title 58 provides for the sale or 
lease of stRte lands or for a grant of right of way across 
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state lands. Prior to 1923, the Idaho statutes did not 
specifically distinguish between surface rights and sub
surface rights in state lands. In 1923, Idaho enacted 
legislation separating surface rights and inineral rj_ghts. 
Title 47, Chapter 7. The Board was empowered to reserve 
mineral rights in all land sales and to lease mineral 
rights separately from surface rights. Section 47-710 
provides: 

"The board shall by rules and regulations pre-
scribe the form of application, the form of 
lease, the amount of filing and recording fees, 
the annuaT rental, the amount of royalty, the 
basis upon which the royalty shall be computed, 
and such other details as it may deem necessary 
in the interest of the state, except as other-
wise provided in this chapter." (Emphasis added.) 

Section 47-710 is not carried forward verbatim in Title 
47, Chapter 8, enacted in 1937, regarding leasing of oil and 
gas, nor in Title 47, Chapter 16, enacted in 1972, regarding 
leasing of g~othermal resources. On the other hand, there 
is nothing in Chapters 8· and 16 expressly inconsistent with 
Section 47-710. 

Section 47-802 provides: 

"State board of land commissioners is hereby 
authorized and empowered to make and establish 
rules and regulations governing the issuance 
of oil and gas leases under the provisions of 
this act and covering the conduct of development 
and mining operations to be carried on there
under." 

Section 47-1603 provides: 

"The state board of land commissioners is here
by authorized and empowered to adopt such rules 
and regulations governing the issuance of geo
thermal resource leases and governing the con
duct of any operations thereunder." 

In light of the differential treatment of surface and 
subsurface rights in state lands within the Idaho Code, 
and in light of the specific language of d.iscreU.011ary fee
setting in Title 47, Chapter 7, and the broad language in 
'11 i tle 4 7, Chapters 8 and 16, there is implicit in the author·
ity of the Board to adopt rules and regulations governing 
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the issuance of oil and gas and geothermal resourc0s leases 
the authority of the Board to adopt housekeeping rules such 
as the form of the lease application, numbm: of copies, and 
application and recording fees. In the Board's discretion, 
it may delegate fee-setting to the Department of Public 
Lands. I.C. 58-119. The Board and the Department continue 
to be bound by the fees in Title 58, Chapter 1 for the sale 
or leasing of surface rights in state.lands and the granting 
of rights of way. 

Accordingly, I am of the opinion that Rule 3 of the Pro
posed Rules and Regulations Governing the Issuance of Geo
thermal Resources Leases is consistent with the Idaho Code. 

Sincerely, 

FOR THE ATTORNEY GENERAL 

MJM:cg 



October 4, 1973 

Mr. Glen A. Coughlan 
Coughlan, Imhoff, Christensen & Lynch.: 
Attorneys at Law 
608 Hays Street 
Boiso, Idaho 83702 

OFFICIAL OPINION #74-43 

Re: West Mountain Sewer and Water District 

Dear Mr. Coughlan: 

Thia will supplement our earlier opinion of Juna 29, 
1973. In that opinion we stated: 

"The s~atute9 are clear on their face. I would 
conclucfo that no person may participate in a 
water and sewer ~istrict election unless he 
affirr,c<l or a.tte.sted tht~t h~ is a qualified 
elector of the state of Idaho, that he has been 
a bona fide resident of the district for more 
tht.m· thirty days prior to the date of the elec
tion; and that hG is a taxpayer with.in the dis
trict.'' 

The requirement within the statute that an elector on 
the issue of whether or not to form the w,iter a.nd :qewor dis·
trict be a taxp,w~r within the district wns struck flown in 
Clemons v. Pinehurst Water District, 81 Idaho 213, because 
IE-conflictec'r-wlTh-"tfia Idaho ~,c3onstitution, Art.icle 1, se~-;-

....__ --tion 20. 

Whether the raquiremen.t that an elector in an indcbtet1-
ness election in a wnter and sewer district be a taxpayer is 
Vl1.lid .,rnd continues in effect, is unce:r.tain. Th~1 I<1aho Con
~.9n, l\.rticle 1, Sect.ion 20, specifically authorizes 
a property qualification in "elections creating i.ndebt~dncss.n 
Yat, in Muench v. Paine, 94 Idaho 12, the Idaho Supreme Court 
said: ~---·- -·--- · 
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"General obligation bonding election statutes 
of this state which limit the franchise to real 
property owners must be considered as invalid 
under the pronouncement of the United Statos 
Supreme Court in Phoen~ v. Kol_odzitl ski. 0 

94 Idaho at 14. 

'fhis broad dicta may be qualified by Saly:?r !::a~ Comp?ny 
v. Tulare Lnke Basin Watar Storage District, U.S. , 93 
S_upreme-·cotir"t-1!f2n·i-~r13T.:- -Other re1~,w·ant caa·ea are: -kramor 
v. Un.i.011 ~;:~~ §.q~.2.~ pistr!.c'l:., 395 u.s. 621 (1969), ~.?:E.:J~l"l2. 
v. ct.tl. ~- ti.9~~, 395 u. S·. 701 (1969) , and Ci~ of Phoenix v. 
!iolodz!~sk:t., 399 U.S. 204. 

To ansure sound financing of the water and sewer district, 
we sugqast that you be guided by bond counsel in this mattor 
or by a lender if you intend to borrow from an institution. 

WAP:cg 

Very truly yours, 

Fl. 1\N'rHONY PARK 
Attorney General 
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OFFICIAL OPINlON #74-44 

ll ID) A lfll (Q) IJP LUI lB3D~ )l «J tOFil~ IT lf j I( 1l~ H IT~~ CC CO) 1;1nim f@~ TI@ N 

HARRY L. NOCK, President 

STAHIIOUSE 
BOISE, 1O1\HO 83720 

384 3420 

CECIL D. ANDRUS 
Governor RALPH H. WICK\3ERG, Commissioner 

ROBEfH LENAGHEN, Co111111issio11er 

MARILYN BOUHNEH, Executh>e 

Assistant & Secretary 

mi IE (Q IE ~ W ~ ff] 

October 9, 1973 

Mr. Carl W. Warner 
Department of Education 
Len B. Jordan Office Building 
Boise, Idaho 83720 

Dear Mr. Warner: 

OCT 101973 

In your letter of October 3, 1973, you requested a written 
opinion of the following question: 

When school buses, owned by a school 
'district, are used to transport students 
to and from· school connected activities, 
and such students are charged on a per 
student basis for the service, is such 
transportation exempt from regulation 
by this Commission. 

The Motor Carrier Act provides in part "nothing in this 
Act shall be construed to include (1) motor vehicles employed 
solely in transporting school children and teachers to or from 
school or to·and from approved school activities, when the 
motor vehicles are wholly owned and operated by such school.'' 
Section 61-S0l(k)(l), !daho Code. The language of the 
statute is clear and unambiguous. Use of school buses for 
transportation is exempt from regulation by this Commission 
so long as the following elements are present: 

(1) The school buses are owned by the school district; 
(2) The activity is school related and approved by 

-- proper school authorities; and. 
(3) Passengers are either students or teachers. 

Such activities would clearly include athletic events. 
However, please note that•·parents or other persons not qualifying 
as "school children" or "teachers" could not be included. 

Also, in light of the specific exemption contained in 
Section 61-801, Idaho C'~, a charge on a per student basis 
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for such transportation would be immaterial. 

One further caution: Insurance policies for such buses 
should be carefully examined to make ceitain there is adequate 
insurance coverage while buses are being used for transportation 
to and from such activities. 

GLM:mw 
cc: )) .• · F. Engleking VW, Anthony Park 

Sincerel·y yours, 

IDAHO PUBLIC UTILI'l'lES COMMISSION 

GARY L. MONTGOMERY 
Assistant Attorney General 
Assigned to the Idaho 

Public Utilities Commission 

f-" Jim Hargus 

r 



W. ANTHONY PARI< 

ATTnRNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORN.EY GENERAL 

BOISE 83720 

October 9, 1973 

OFFICIAL OPINION #74-45 

Honorable A. L. White 
Senator, District 7 
P.O. Box 2100 
Orofino, Idaho 83544 

Dear Senator White: 

You have asked the following question: 

"whether a cable television system need acquire 
any franchise, permit, or other evidence of 
authority from the county commissioners, or any 
other body, for the installation and maintenance 
of cable television s6stem outside the limits of 
an incorporated 6ity.' 

So far as this writer can determine, there is absolutely 
no law on this subject as far as the State of Idaho is concerned. 
While it could be argued that counties can grant such franchises 
under Article 12, Section 2, Idaho Constitution, counties in 
Idaho do not grant franchises of any type that I have been 
able to learn about, except where specifically so provided by 
statute. 

We therefore believe that a cable television system 
does not need a franchise permit or evidence of authority from 
a county in installing a cable television system in a county, 
and outside of cities. Nor do we believe that a city would 
have the ability to regulate such matters outside of the city 
under Section 50-329, Idaho Code. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

io /1'-H{{ fff J!:;'v 
WARREN FELTON 
Deputy Attorney General 

WF: sg 

cc: Mr. Mike McNichols, 227 College Ave., Orofino, Idaho, 83544 



W. ANTHONY PARf, 

ATTOHNCY GENERAL 

Mr. Glen w. Nichols 
Director 

STATE OF IDAHO 
OFFICE OF THE ATTOHNEY GENERAL 

BOISE 83720 

October 9, 1973 

State Planning and Community Affairs 
Building Mail 

OFFICIAL OPINION ffa74-46 

Re: Whether or not a city or county may legally 
adopt an interim or emergency zoning ordinance 
prior to the completion and adoption of a 
comprehensive plan? 

Dear Mr. Nichols~ 

You have asked the office of the Attorney General for 
an opinion on whether or not a city or county may legally 
adopt an interim or emergency zoning ordinance prior to the 
completion and adoption of a comprehensive plan. To answer 
that question, this letter is divided into four parts. 

First will be a discussion of the relevant Idaho statutes 
related to zoning. The discussion will focus on what is often 
referred to as. the "zoning enabling act". This legislation 
is substantially identical to enabling legislation found 
in many other states. 

There will follow a discussion of whether or not an 
interim zoning ordinance can be made operative without following 
certain requirements of the enabling legislation. 

The alternative to interim zoning will then be briefly 
discussed. Generally, this involves the use of the building 
permit procedure as an interim land use planning tool. 

Finally, there will be a discussion of the safe course 
to follow in Idaho. Included will be my recommendations as to 
how a local government should proceed in adopting stop-gap 
zoning pending the adoption of the ultimate comprehensive 
plan or ordinance. 
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I. 

DISCUSSION OF IDAHO ZONING ENABLING LEGISLATION 

1. The substantive problems. 

Section 50-1203, Idaho Code states in pertinent part as follows: 

"(Zoning) Regulations shall be made in 
accordance with a comprehensive plan, ... " 

This has been the briar patch in which a great many local 
governments in other states have become entangled in their 
attempt to pass an interim zoning ordiriance. The local 
government, through its zoning commission, recognizes the 
need for zoning in an area, and proceeds to formulate a 
comprehensive plan. It is soon discovered that this is not 
an easy task, and cannot be completed in a short time. 

Also, it is. necessary to involve the public in the planning 
process. Generally, this is a statutory requirement. The 
public becomes aware of impending zoning and there is a "race 
for diligence" on the part of many developers in the area, 
seeking to acquire vested rights prior to the adoption of the 
ultimate ordinance. In order to protect against this, local 
governments pass an emergency or interim zoning ordinance. 
The interim ordinance is not in accordance with a comprehensive 
plan, since the comprehensive plan is still in the formulative 
stages. The result is self-evident. The interim or emergency 
ordinance is struck down by the courts. 

Does the term "comprehensive plan" need to be defined in 
terms of "ultimate plan"? In Idaho this is an open question, 
since the Idaho Supreme Court has never defined "comprehensive 
plan". 

"Local legislative bodies are clothed 
with a very liberal discretion as to 
what detail would be necessary to consti
tute an adequate comprehensive plan for 
a city or town." 

Vol. 1, Yokley, Zoning Law and Practice, pg. 41 (pocket 
parts), (3rd. ed.); citing Lebanon vs. Woods, 215 A2d 112 
(Connecticut, 1965). 

As a starting point, the above statement is well and 
good; however, the question of what is a comprehensive plan 
1,s not answered by that statement. Yokley, in the abovG referred
to chapter and section, indicates that a comprehensive plan 
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is a general plan formulated to control and direct the use 
and development of property in an area, dividing that area 
into districts according to the present and potential use 
of the property. These district lines need not be drawn with 
accuracy. Also, he recognizes that in several jurisdictions, 
the comprehensive plan may be found within the framework of 
the ordinance itself, when read in conjunction with a zoning 
map. It would appear that the comprehensive plan is anything 
which shows that consideration has been given by the local 
government to an orderly, rational deVelopment of the area, 
and which provides direction towards that orderly and rational 
development. In other words, it is a statement of policy 
to be followed in developing the area in question, 

The total area in question must be included in the plan; 
this, in order to avoid substantive discrimination often present 
in piece-meal or spot zoning. In other words, the statutory 
requirement of a comprehensive plan is an implementation of 
the constitutional requirement of substantive due process, 
that private property shall not be taken for a public use without 
just compensation, A comprehensive plan or overall zoning 
scheme is insurance against arbitrary and capricious zoning 
on a ca::;e by case basis_ which otherwise might be "taking" 
of property without due process. 

A suggestion begins to emerge: Could not a local government 
put together a "comprehensive plan" in a relatively short 
period of time which would satisfy the requirement of Idaho 
CodeL. Section 50-1203? 

Most rdaho counties, feeling the pressure from developers, 
are relatively unpopulated rural counties. They do not have 
large financial resources. A rational reading of Idaho Code, 
Section 50-1203 would distinguish between these counties with 
their limited financial and human resources, and the more 
wealthy and populated counties, in determining what constitutes 
a comprehensive plan. In other words, a comprehensive plan 
for Camas County (population 768) would be much different 
in substance than a comprehensive plan for Ada County. 
I am of.the opinion that a bona fide attempt on the part of an 
Idaho county to devise a "comprehensive plan" within its financial 
and human resource capabilities would comport with Idaho law. 

Specifically, a document in which is included observations 
of existing development trends, observations as to future 
trends, physical limitations on the land itself, and other 
apparent and easily determined factors related to development 
would be sufficient, when combined with a map showing the 
approximate areas in which development should be encouraged, 
and those areas in which development should be discouraged. 
The document and the map could be the result of the combined 
efforts of the Planning and Zoning Commission and the residents 
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of the area having particular knowledge of the area. Also 
included could be a statement regarding the type of develo~nent 
desired, and the locations thereof. Given sufficient energy 
and motivation, this plan could be devised in a relatively 
short period of time. 

A comprehensive plan would then be in existence; a zoning 
ordinance adopted in accordance with such plan would be sufficient 
under Idaho fade, Section 50-1203. 

Care should be taken, however, t6 avoid a possible tendency 
to regard the hastily enacted comprehensive plan as the final 
plan for the area in question. It should be stressed that 
this plan is merely a first .step in what should ideally be 
an evolving process, in which the comprehensive plan becomes 
refined and honed to a sharp edge. As soon as the initial-
plan is drafted and made law, efforts should begin immediately 
towards this refining process. 

II, 

THE PROCEDURAL PROBLEMS 

Often, the local government, in its zeal to see an interim 
ordinance rapidly enacted, will forego certain procedural 
requirements in passing its interim ordinance. Most often, 
this would take the form of an omission to hold public hearings 
on the proposed ordinance. I believe that in Idaho this would 
be fatal under existing legislition. For this reason, I would 
suggest that cities and counties follow procedural requirements 
in enactment of an interim ordinance. I would refer the reader 
to a previous letter written by myself to Mr. Nichols, dated 
August 21, 1973, for a discussion of those requirements. 

III. 

THE EX'l'REME: PASSING A ZONING ORDINANCE WITHOU'J' CONFORMING 

'J'O COMPREHENSIVE PLAN REQUIREMENTS AND PROCEDURJ\L 

REQUIREMENTS. 

Only two states, amidst a rather large number of states 
which have considered the problem, have upheld an interim 
zoning ordinance which was passed without conformance to a 
comprehensive plan, and/or without conformance with certain 
procedural requirements, in the absence of legislation allowing 
for an interim ordinance. Basically, the argument runs as 
follows: Ultimate zoning cannot occur overnigl1t. Enabling 
legislation recognizes that fact, and implied from that enabling 
legislation is the authority to adopt short term zoning, without 
following the requirements applicable to the ultirnute zoning 
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plan. In other words, the power to zone must include the 
power to protect the goals of the planning and zoning philosophy 
of the area, which would be destroyed if, during the period 
of forrnuJ.at.ion, parties seeking to evade the ultimate zoning 
scheme could enter upon a course of action inimical to that 
ultimate plan. 

Also, the Idaho Supreme Court has never handed down a 
decision f~vorable to the zoning body in cases in which an 
individual has questioned action by tbe particular zoning 
body. This would indicate bias in the Idaho CoUJ:-t against 
zoning, and would indicate that the Idaho court would probably 
follow the majority rule and strike down an interim zoning 
scheme which was not enacted in accordance with a comprehensive 
plan and/or not in accordance with certain procedural requirements. 
It is my opinion that this emergency type zoning ordinance 
would not stand up in Idaho. 

IV. 

OTHER AL'l'ERNATIVES: CONTROL OF BUILDING PERMITS 

Usuall~,, this method takes the so-called "building moratorium". 
In an existing zoning system, short-term control of development 
is acquired simply by passing an ordinance which orders the 
building inspector to deny the issuance of a building permit 
to all developers. This method has value only where there 
is an existing zoning system, with a building permit system 
already in effect. It does not aid the local government which 
is setting up the zoning and attempting to formulate a comprehensive 
plan in th~ first instance. 

Anderson, in VoJ.umn 1 of the American Law of Zoning 
Chapter 5, Section 15, page 279, says: 

"Where ordinances suspending or limiting 
the issuance of building permits are 
approved, the suspension or limitation 
may be imposed only for a reasonable 
time." 

Also, the courts will scrutinize such schemes on a case by 
case basis, rendering their decision on the circumstances 
of each particular case. The schemes are more often than 
not declared invalid. In one case, the complexity of the 
comprehensive plan which would be required for the area allowed 
for the successful argument that a two-y0ar moratorium was 
reasonable. Another case allowed a thirty-one month period. 
Other cases have disallowed schemes of longer than two years. 
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Also, there is the possibility that the court will look 
at a moratorium scheme as being an attempt to circumvent the 
zoning enabling legislation; the court in that case would 
require the ordinance setting up the moratorium to be passed 
as a zoning ordinance. In this situation, of course, the 
advantage of the building moratorium as a land use planning 
tool loses its advantage over an interim zoning scheme. 

In Idaho, the context in which the need for interim develop
ment controls arises does not lend itself to the use of the 
building moratorium scheme, since th~ area of concern is being 
studied for zoning for the first time. There is no building 
permit system which could be shut off. It is my opinion, 
therefore, lhat the building moratorium would not prove to 
be a useful tool in Idaho. 

Another problem is that a building moratorium may be 
of questionable legality. An Idaho Court may view it as an 
attempt to circumvent the ~oning-enabling legislation, or, 
as has been mentioned earlier .in this letter, to be invalid 
when balanced with the right of the individual to use his 
property as he sees fit. 

There is one admin~strative method which may be of some 
value to a local government seeking to control development 
for a short time pending a more substantial development control. 
This method entails the withholding of approval of a pr0sented 
plat by the zoning commission pending the institution of a 
zoning scheme. In practice, this method would take the following 
form: a developer presents a plat of a subdivision to the 
Planning and Zoning Commission at a time when pending zoning 
was being discussed by the Commission. If the Planning and 
Zoning Commission felt that the proposed subdivision, as represented 
by the plat, did not comport with a likely or possible zoning 
designation for the area in question, then the Planning and 
Zoning Commission could advise the developer of that fact, 
and delay final approval of the plat until such time as t~~ 
final zoning scheme could take effect. 

Care should be taken that the operation of this method 
be fair, and limited only to a reasonable time. In other 
words, the method should be used only to protect an imminent 
zoning scheme. 

VI. 

THR SAFE COURSE IN IDAHO 

A review of Idaho zoning cases reaching the State Supreme 
Court indicates that the Idaho Supreme Court sacrifices the 
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power and authority of local governments to zone to the tradition
ally strict concept of private property. In short, the presump
tion seems to be against government in the situation where 
a zoning ordinance is being challenged by a private individual. 
In light of this, the fallowing procedure if, recommended in 
the enactment of an interim zoning ordinance: 

1, Th~ 1n°a1 government should devise a comprehensive plan, 
in the nature of the relatively informal model discussed above. 
As long as a local government makes a good faith attempt at · 
formulating a plan, and devotes a good deal of whatever energy 
it has at its disposal towards the formulation of this plan, 
the Idaho Courts would be more willing to accept the existence 
of the plan. Again included should be statements as to fr..e apparent 
evolving development trends, expectations of those trends, 
physical limitations which are known or suspected which would 
act as impediments to development, best areas for development, 
and other related materials. Also, a map upon which are generally 
and approximately shown the boundaries of those areas which 
are to be subject to different policies should be prepared. 
The aid of local soil conservation experts, Forest Service 
or Bureau of Land Management employees, farmers, ranchers, 
and other residents will contribute to the formulation of a 
comprehensive plan. 

2. It is virtually certain that ihe Idaho Supreme Co~rt would 
require that procedural requirements be followed in the enact
ment of an inteiim zoning ordinance. These requirements would 
be identical to requirements for ordinances and zoning ordinances 
generally, and would include a public hearing by the zoning 
commission, as well as by the local governing body. I again 
refer the r~ader to a previously written letter by myself 
to Mr. Nichols, in which I discussed the procedural requirements. 

3. A time limit for the ordinance to exist shciuld be stated 
in the ordinance. There are cases upholding ordinances when 
such time limit is placed thereon. Also, this would lend 
weight to the reasonableness of the ordinance. 

4. Most importantly, the equities should be kept on the side 
of the ordinance. Give notice to everyone, especially to 
feared developers, that permanent zoning is pending. If a 
developer were to come into court on a challenge to your 
ordinance, it would appear that he were tryin~J to "beat the gun", 
so to speak, and defeat a rational plan for the area. He 
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would not be able to say that he has been caught by the 
surprise, and is therefore being treated in an unfair manner. 

JCW:lrn 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

/l,;,1 1 1~1.1 • ..._ .. ~,,•=~-!I ;;;t (/..~" 

lJAMES C. WEAVl~R 
Assistant Attorney General 
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Mr. lUchzncl L. CDclo, Director 
Liquor 1.,-3v,1 .~~ Crimlnal InvcDtiqation Division_. 
Dopartmcnt of Lnw :enforcement 
P. O. Box 3<'l. 
Boise, Idaho 83 73 l 

Ro: Soctlon 23-B0 G, Idaho Code 
Is Tho Llquor Law Enforcement Fund 
To Receive J. '% of Grorrn Retail Sufos 
of Liquor From State Liquor Disponsury 

Dear Mr. Cade: 

OFFICIAL OPINION #74-47 

On 8aptomber 23, 1973, you rnquosted the method to bo 
used in correctly c.1scertaining the 1 % of the retail pdco of the alco
holic liquor sold from the etato liquor dJ.fJpc•ni3ary for purposcfJ of 
provJ.ding revenue for liquor law enforcement. 

The retall Sule price of liquor sold in tho Stoto Liquor 
DiGpensary and its hrancheB is calculate;d as follows: To the pur
chase pdcc or cost of goodn, is added tho m1:.1rkur, by tho Dispen
sary, and pursuant to Titlo 23, ChaptQr ?, , Section 17, I2i~L~.9._~]E~sl.~, 
thoro J.s ndcled u surchu\-10 equalling 17 1/2% computed to tho neuc
ost multiple of 5¢., Of courso, under Section 17 of this clmptcr, brn
lwn lots are culculated difforcntly. To the sum total of tho cof:;t of 
the merchnndise, plun morkup and surcl1ur9e there in added l % as 
provided in Ti.tlo 23, Choptor 8, Section 6, Idi:ll!:9_.QQ.£9_. 

It is my undHstancling that tho State Liquor Dispc'nsar? 
has bcc:m deducting the surchargD b0fore vdding tlio 1 % alloci.ltion by 
th0 i.c1;Tlslatur0 to provide for liquor law onfoccemont. 

'J.'ho crux of tho entire questJ.on is how is the nsulo price 
of nlcohoHc liquor £5.xcd us tlwt term is used in Ti.tlc 23, Ch. D, Scc
tlon G, J.c1Dho Codr:., to ordvo nt tho resale prlcc Title ?,3, Ch. 2, Soc
tl.on .l l n nd T.1.tlo 2 3, Ch. 8, [:Jectton G, IdD ho Cod c, 1mwt be us eel. 
Thus, tho forrnulu usc,cl would be tho cost of tb,-'J goo3a from i.l wbole
sakr or clc~1kr of liquor or wine to the Btato Liquor Disponsory plus 
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the markup alJ.oc;:i ted by the St<Jto Liquor D5.r::pcnsary to the cost of 
the, oriuhml product. To this (urn I r:r TH.le 1!3, Ch. 2, Ucction J. '!} 
other things bd.ng cqual~·-thGt is, no brok.cn lotn~~thcrn would bo 
added a surchnrqo of 17 1/7.% ancl to the total of. thof,e :::mms would 
bo uddod the J.% of such total as provided in Title~ 23, Ch. 8, Sec
tion 6. 

The opinion exprorJscd by the personnoJ. of the Stuto 
1....lquor Dir:ipenBiJry, THle 23, Ch. 2, Section l 'l, Jsl:~.il9.--~2sid.9, being 
n la tor stntutc, c::1useo nn implied repeal of 1'Jtlo 23, Ch. 8, f)ocU.011 
G, Jsl<;!l10 Code, is on incorrect constructlon .and inappor;ite to tho 
question presented. 

An examination of the longuag0 of Title 23, Ch. 8, 
Scctlon G, Jclaho Code, indicates that th.is is tho only consi.st0nt 
reasonable intorprctation of tho lc.1ngtmgo ln that S8ctlon. That Doc
tion provides: "To provido revonue for liquor l.::1w enforcemE:nt, the 
State Liquor Dinpensary in fixin9 tho resale pri.co of nll alcohol.le 
liquor, Glwll add to the price otiw~ fixccl.-t. .. nn odcl:1.U.r)nal J. r;:) of 
the rntc:iH price thereof thus fixed •••• " Obv.iou:;;1y-, the retaH price 
is fixed by tu.king the basic cost, adding tho markup, further adding 
the surchurge as provldccl in Title 23, Ch. 2, Section J. 7, and then 
adding J.% of that total figure for the purpose of luw enforcc~ment. 
Any other interpretation would be nonsom:iiec:11. For instance, bad the 
legislature intended a pr.lee to bE:.: fixed nt less than the cost plus sur
charge, H would have been easy for tlrn loglsld tur0 so to sny. The 
language in Title~ 23, Ch. 8, Sc➔ction 6 "otherwlBe fixod" would othor
wiso be meaningless because it woulcl then. have simply rend c.1dd 1 % 
to the cost of tho product to the dispcomwry or l % of: the costs plus 
markup. This interprntuU.on would i~ fact do violence to tho language 
in Title 23, Chapter 8, Section G, Idnho Codo, beeuuso tl10 terms usod 
as retuil price otherwise fixed, whJ.ch means th,1t aJ.l figures must be 
totaled in order to arrive at l per centum to bo alloc.'<lted to provide for 
liquor low enforcement. 

This denJal to the liquor law division of a proper nJ.J.ocation 
of the retail prico as clctermlned by the statutes above Hot forth wotu.i 
simply meun that it would be necessary for the Dt~pdrtmcmt of Law En
forcement J.n it::; bu.clgotary request to demand from tho l89ir::le1ture uddi
tlonul funds to effectually carry out a law enforcement program a f.i ob
viously was intended by the legi sla turn. 

The prior opinion thut tbe luter statuto (THlo 23, Chapter 2, 
Section 17) work s an i.mplicd repeal of Title ?,3, Chapter 8, Sc:iction 6 
as a mothod of statutory construction is inapposite. 

JFB/b 
cc: John 13:::-nckr, ConJmi.nuioner 

Very truly yours, 

FOR THE J',TTORNEY GENERJ\L 

J·i\·v f.' D/\'J''i"<:l r, c'·<'' 1 •·,?-•"J1t 11 t .. ,"''"'GY r"-1·1~.•-"l J·;t, ) • • ~ g ~I ,.J"'l ✓ f t."j 1~)tJl,1; 1, 1.,l . .t.i 1..C1 ll. - '-":fl.., \....AU 

[3totc of T.d<.dlO, h~,'.':'.i~frl':.'.c.l to the l')cp:lrt
rnont of LD\\f :Cnforccnwnt, :,t1to of Jduho 
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STATE OF IDAHO 
OFFICE or THE A710RNCY G[MEHi,L 

BOISE 83707 

October 19, 1973 

Mr. Richard L. Cade, Director 
Liquor Law Enforcement Di vision 
Department of Law Enforcement 
BUILDING MAIL 

Re: Lake Resorts - Liquor Licenses 

Dear Mr. Cade: 

I am in receipt of your request for an Opinion as to whether 
or not a liquor license could be issued under Section 23-948, Idaho 
Code, (Lake Resorts). The Opinion is being requested on the follow
ing assumptions of fact: 

That there now exists upon the lake a resort which 
has a real property frontage upon the lake of at 
least 400' and an area of not less than 320 acres, 
and that the property has been used for a period 
.exceeding 3 years as a' resort, open to the public 
for the purpose of vacationing, boating and fish
ing, and having suitable clocks and facilities car
ing for and accomodating not less than 50 people. 

/ 

The question propounded is whether or not a premises such 
as is being described above could be divided into separate tracts 
with the owner lea sing a parcel of land of not less than 160 acres and 
having not less than 200' of lake frontage and could meet the require
ments of Section 23--948, Idaho Code. The entire property has been 
maintained and operated by the owner prior to the lease as a lake re
sort and the owner is qualified and licensed under Section 23-9 48, 
Idaho Code, to sell intoxicating liquor. 

It is my opinion that the owner of such property can legally 
lease a part of the whole tract of land to a person desiring to make an 
application for an Idaho liquor license so long as the leased tract con
sits of 160 acres and has a lake frontage of not less than 200 1

• 
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In deliver_ing this Opinion it must be assumed that the entire 
tract has been used as a resort open to the public for a period of not 
less than-3 years prior to the date of issuance of a liquor license and 
has suitable clocks, facilities and accomodations for not less than 50 
people. 

The term nfacil.ities", as used.in the above quoted section, 
_could include beaches, docks, rest-rooms, _etc. The term "accomo
dations", as used in the above section, could be any inanimate ob
ject which would help or assist,people using the facilities and does 
not necessitate cabins, rooms, e~c. 

It is therefore the opinion of the undersigned that a lake 
resort licensed at the present time to sell intoxicating liquor and hav
ing not less than 320 acres of land with at least 400' of lake frontage 
could legally lease 160 acres of this property, which contains not less 
than 200' of lake frontage. Lessee in such case would then be in a 

\ 

position to make application for a lake resort liquor license open to 
the public under Section 23-948, Idaho Code. The lessee, however, 
would be required to construct suitable facilities for the accomodation 
of at least 50 people. 

This Opinion is issued on the basis that the two liquor 
licenses would be operated separately and would comply with other 
applicable provisions of the Idaho retail sale of liquor by the drink 
act. 

WAP/JWB/b 

Very truly yours, 

W. ANTHONY PARK, 
Attorney General of Idaho 

0 wa#/rJfud 
JAMES w. BLAINE I 

Deputy Attorney General 
State of Idaho, Assigned 
to the Department of Law 
Enforcement, State of Idaho 
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Hon Schlll.11:jg, Proscoul:ln,r. Attorney 
Clof:!r1,vt1t0r County 
P, 0. Boir 1680 
Orofino, Idaho 835·14 

Doar Nir. Sohllling: 

OFFICIAL OPINION #74-49 

l regret thn.t it h:-i,':l tnkcn mo this long to iHlsomblo tho informntlon necessary 
to answer your questions p01rnd 1n your lcttor of July 19th, 

I nm oonf!d3nt you undt11.·st~nd .that tho aroH of In<linn l;':lW is one of tho most 
unG•::ittlod n.r0mJ ttxfot.ing l.n Amor.J.cun .ludsprutl0two. I wnnt, t.horofore. to tonder you 
wh~t I hr.illevt'.J l:o tA1 n cor-roct potiitton to t.hc following qnrrHonn; nnd, rnaklng tha 
assumption sur,eiJGtod in your nccond full pur-t1r;rr.:ph, with c:ompl0t.o anawern to th3 
addltl.onal. qu0stlon0 poc;e<l: · 

1. Are boats owr,od by Nez Per.co fndfans, or th~ Noz Peroo 'rr!bo, required 
to number uncfor tho p1•ovlfJ!ona of Idaho Coda 39..,..2403, et seq., wh,:rn uslug 
tho watQrs. of the ras0rvo1.r? 

2, Are bonta owned by Nez Poree Indlnn1;1 o.e tho Ne:-, Porc~1 'frlba rnqulred to 
bo 1.~0qulrGd to bo llcr.rnsod unoor th0 prnvhiionH of Idaho Codo 49--217, et eoq., 
when uelng th,1 waters of tho rfmervolr? 

8, Ara tho hontm owned by t.ho tribe required to oJ numbered nnd/or llc0occd 
whc1-1 rcnlad to non Inclltrna '? 

4. Will tlvJ Noz Poree T1.0ibo bo r~l(JU.lrl)d to comply wHl1 olnto llquor irnd t1<1er 
Hcerrnl.nr.; 1.tnd othor rog1~lr.,Hons if HlcolwUc b-owrng0a ru-si sold nt tho mr,1.dnn 
by tho tr ibo ? 
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Tho Focbral &n<l f-itut0 g1worm11cmti;: m1thodty ov·?r Indlnu m:,1t01'r, i:u·o (forivod 
from t:le x,'o<l)r-nl Conr1Ut\1tl.0n, tlir, cc,c1lng of L1.rni:w ,.f jurlndJ.cUon ton Stnt;(~, nnc1 the 
acccptmwo of tho Stnte of mwu cod~Hl jurindk:t.lon tl.n'oup;h ler;if'llntivo ncU.on. 

Al!I lnrJ!c~tod ~bovc, tho Fo<l:ll.<Hl Conzt:Uution o.nd tho (:r.iHtHeB wlJh yarloun trlbas 
ls U1e prlnclpal bnr to a Gtnt.o oxJrelsing jurlf:.d!.etion ovor mnl,to,.·o wHhln th0 extod.01· 
boundnrl.os of Xndtnn n:ir:wn·vn(:ionn. 'J'Jv.:'l ~n;nn ln which Dt:ni:0r; fJ.ud tl.1(;11.1.)r:~lvos runnlug 
contrnry to th.o Focforal ConetituHon and tlrn w.:i:J.oue t1:0n.ti0f:t m.'o nttr.m:1.pW to e}~orclso 
jm:!zdiction with!u thrJ extcrlor· b;Jm1<.tu.'lMJ cf the; rosor:vntf.on wJ.t.hout pr!Ol~ ccsBlon of 
jurisdiction or I•'edornl r.,;tatutc::i pormHting an oxoroim). uf jm:f.rjdt(t.tlon. Thln 11:lUer nroa 
hns cxpadenoed naaorHn11crnt dlffleuHy bt>OfrnSCt nn Indlnn tribo Gittmtc on n roservatlon 
ls 11 11(.\t.lon wltbln thlr, nr.it:!on rogulattng Hn own lntor1121l riHalrn. Mu;t Fo&irnl neunci08 
(loo.Ung wll.h Uil.n prohlom are wise 0nough to recognize fod:;ro.l und stnto HmHnUons. 

Onl;) fnrthel' uron noeds p1·elhnlnary clntlf.lentlon. Tho U.S. Gov0rn1:nont Jiirn b00n 
inollnod ta trout tho Indlnn O.l:l n wurd,:rnd that uDfo1•tunnto lang-11nr;e h.?.s b:ien hnncbd down 
throu~~h centuries of court dBci~ions. Tho (}ourta pny Up r.erv!ce to t11e terr.n ''oovor<31gn 
power1', but it must bo held fol'Om.ost 1n mind thot U10 r::ovcrnf.p1 dos!gnnt.Lon provldel3 a 
doffoitivo resumption of qmrntione as t:o areas, and olso a shfold ugnlni:;it wb.loll th,3 
appllcnblo troatfos and fockn'n.l statut<w must b::l rend. rt mtwt b;} lwl<l thn.t tho Indinn 
tribes of this cottntry, were, rind f.U'e, lnd:3pandsnt novoro!r;n natlons,und th;:iir olatm to 

( such otutus long unto daton our own r1ovorm11ont.1n cln!m to sov<o'lrolgnty. This ls tr\le . 
, 0von though tho IncUann enjoy 011 tho ono hand n Ettatus of rlgb.t equivo.l,:rnt to nll 

Amcrlcun cH.izcns, but nl:Jo, !f you wJ.U, !lh') oomplextty of ntatun as a r.non1bcr of th~ 
tribal nation. They nrc n separate people fbttH.i with t.ho powoi· of 1·0g1..1lntJng their 

( 

Internal and noclal rclat.tono. · 

F1•1~que11tly, writer.a. of. h:)gcil orh1iom1 Fnd "oxpol'ts" l.11 Indlan affairs nrc prone 
to read tt0n.t1es too Utornlly. They rmwt twc0pt tho ror5ponnlbill.ty of 1.·cnC:Ung tho 
t1:onttos ln tho full npldt In s,.vhlch thoy wore w,:lthrn, tmcbrstundlng !hat on0J pRrty to 
thnt t.roaty wnr. unlettcJ:ed 1n tho lfogUoh lanG1wgB 1 the Indinn trJrn.1.0 of which woro not 
trnnslatnblo i.nto tho gne;llnh. lllng-1.v:ir~. Iu otho.1.· wordr~. the In.dl.nni.1 havo no writton 
lnng1mgo of th~h- own and tho BngUsh l~nr,u;,,.r:;o w,1bstHnt.c wns eHhor 1nf.lp; o~Hii:Dl' far 
too h:mdeqmtW. Thun lt le thi'it tho wordr? 11hunt11 or Hf lf,h" hucl b;Jcn li:it8rdrnngcd ilB 

w0r.0 terms for gt1thednff roots o>: uny othor lmrvcrnt:Jug pro,ioBs 1x,cos1.rn1:y t,) r.matt1_,1 
the Indian aa he was fou.nd in hls abodginal r;l;nte. ·11~ v . .f:.~ill5;1n1J.91 94 Ida. '/69. 

Notwlthst:nndlng the foregoing, tharo nro p0rn1ir;snblo annrn of n r.-it:1tn 10 o:wrolso 
of jurlndl.ction. HoWEiVGJ.', J.n thei cnf)i~con10nt of rovomw h1ws r~gn.inst cort:1fn tribnl o, .• 
1no.lvldual Indlnn ccxnmerd.al c.ritcrpd£J00 orw cannot r~n:H•nl.!z,), . H cv.n bo ob:ll:,HJ th.at 
tn,rntiou of rnd!.un roror,vnHon Jnnd or lmHnn incorno from nct:iv!Uos cm:dod on wlthtn 
tlle oxtar!or lwundn.rl.oa of tho )~0£101.·vation nro n<:t, Al;:scir:t conr;r:onGJ.Qnr.l npproval, 
eubjcl()t to taxDJlon. 'fhts in nnt trnc, howove1.<, of trJbril or imifvldn'.,J. conu11orclal 
vcrnturon !J.::'y{)iH.i the 0;~i:(:rh1t' l;,(11H1t'.i,u.:c:,ri of a ro~10:cvnt1un. In tl10 lnttor, 8t/:itc, nuthodty 
ovm~ aw ln(H;,r1~ ((;1. morD 0,,'i,.;t:~Jf.Y•}, n::d 130 bn~:: rHi i.:o d:.i:".o;:h:nl.n:1.tkin tr. J,rnctfGC'cl 
IivJ.t~mo Oll[}'.1ri,~1d in C1)i:iUTl.OJ_fial activities are uubjcet to state low ntherwise app1ienble 
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to nU ottJ.E,onn 01 lho sf.r,t,). Thls pdndpal lri U:3 true fl.~ to H10 npplJ.c.nbl.lHy of 
rover.me p1~odncJnr.; lnws no t.J.wy nro to sUlto criminnl lnws. 

0113 cnvont le. nononNtr,Y rJ f:hfa pofnt-••thnt: !.s th0 "f.nstrmncntnl!ty dccl:rlt1c, 11 

Porhnptl tho m0rit frequent t0iwon r.:tressc{i by th:, c0mts .f:0r fJ1a o::wmpUon of Inr.Unn 
proporl;y from ot~to tm~n{:l.onis rJv1 Fed,}ral rirntnmwntnUty Doctrine. Tho chetdno 
in l.tA nppHr.mtlon t:o ImHmH~ nnd J.ndt.e,n property Ls fotmcbd upon tho pr-emio~i thnt t:J:~0 
power nn.d duty of p;ovei .. ·nintJ nnd protecting t.dbnl fnd!.nno iG p,•rmarHy n fod:31:·nl 
funet!on, nnd tht,t u stoJo c:mnot lmpoao n tax w.hkib. wUi f:lllbDt:unHuHy Imped.) Gr 
burd:.m tho funcUon of l:ho fodornl g-ovorunwut. Unltcd Stf.d;cis v. RI.chert, J.08 U.S. 

, --··---
A (H'l (10()~') ~u.v ,, (,.1 • 

The cJocb:.'lne, however, ls limited l.n lts nppllcatton f;o (;he proporty or funoHons 
of thM;c Jndlanii who nro in somo cfogi:oa under f0cbral control or Gtipc>rvfr.;J.cm. · Thm:1, 
it hnrJ nfionbd lmmtm.l.ty to tlw property nn.d func!Jons of b:.'lbnl l'nc1.i.1.urn, whothoi- i:oiidlng 
on nUoW.Hl or mw.llottod land. l?ow Yodc Indi.~IJ...:!I 6 ·wun. (H U.S.) ~'Gl (18GG). 

Tho rn1tm·0 of th0 doctrln0 as woll as Hs Hc•ipe can be~ nscadntned fr.Nu the., 
!llumtnntl11g op!nlon of the Court of App0nls !n tho ct.we of .Y.J:2£1:<:~ ii~1.l1.£./} •. v. J)rn!:~~!::E
gorn.tv,:, 1-13 l~od. 287' (l90G) where the proo0od0 of tho 1rnlo of rotit:r:ictod. T.ncU::m lunds 

( wore held exempt .from fitatc to.xo.Hon, The court r:rnid1 

11 * * * Evory i.nstrumcnf;allty lawfully employod by the Unltc<l Sl:at,Jrn 
to oxecubJ I.ta ConGtltuUonal laws nnd to. exorcise Us lawful govornm.Gntal 
nut11orlty is noconcn.dly C);:~mpt from atuto t,cutntion o.nd in.torforenc0. 11 

(CHinrr cncos) 
''It !s for thls reason lhnt the Sup1-amo Cou'it has cbckhd thnt lands hold 
by fadisn nllotco s u.rido1· tho A ct of February 8, 1887, 21 S tut. 300, Ch. 
1m. ~ 5, within rn'5 yourn n.ftcr thotr nllotmont, hotwca rmd {,th,:n; p::'lrnlV.nent 
J.rnprov(m10nts thernon, unu onttlo, horson u:ud other property of llLo 
ch$.rnctcr: wh!oh hnd b-3on lrrnued to the nlloto~a by tJi.0 United Stnt.e:r:; in 
·whlcI1 t.hoy woro nsi!ig npon their nllotm.cntst were OKempt: from ctr.to 
tn.xo.tfou, nnd d.0clu1·od that 1no nuthorlty o):.it~ts for tho tJtnl:o tax h!nc:a 
which nro hold i.ri b:-trnt by tha UnltBd States fo:r the purpose of cm•J:yi.ng 
out its poUclcs tu l:oforoncc to thGse IncllrmB. t " (CHlng caoos) 

n * !(, * 'L]Y.~ p,t'ccoecb of enlo of thoso londs hnd Lx~on lo.wfully iwbBtltu~od 
for tho hndo t:homselvon by tho truetco. Tho sub0U.tnt013 pndnJw of tho 
nntm·2 of tho orlc;lnab:i vnd BUtnd chnrg<:id 1..vlt:h thn r:rnn.10 tr11fJ(:. Th,) lirnds 
r~n<l !.heir p:c-oe(wdG fW lonr: rm th:.,y nrc held or controlled by tho Uni( :;:,3 
mn.tc1El, and t!rJ torrJ. of the~ l:nrnt hnG not expired 1u•i3 lUw im1f::cuni,M1cnI H.io,1 
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crnploycd by it in tl1('> lnwfol. oxerclBo of Hr; povtors of govorruaent: to 
pJ:'0!;0c:t, r.;upport nniJ iJ:u;tr1wt Un !Dd/.nnst fo:i.~ whoso t:icinofU Llrc: 
complnin:1-nt holfr:i l knn, r-nd f hc:y nro not subj0ot to Uorntlon by HJJY 
st.nta m: oounty. 11 (pp. 289·~~~~ot 2n). 

Tho oongrog::.lo1.1f.,Jl P')\VO>:' to oxer.opt. T.ndlm.1 lan<l frorn stnto U.ixaUon la Hmttcd 
only by th:) roq11iro.mont Uint tho peopoi:ty or funcUon in qnoGUtm h1 r~t7:nr:tonribly oorwidcrod 
incl(bnt to 11 foikn:n.l funotlon. \Vh0r1 a Ut;;:: iJ:nmmuty is ~:fforod to ln<lividnal J.ndloirn by 
fcdor·Hf f;tnt:ut,0 1 of trcnty1 by way of .!.nduc:omon!: to n voluntn.i.--y h~nPuct!onj tho courtG 
l111v0 bold [:lint th!) hnnmuHy b~con1os oont:rnctuul lu tb.0 oonn;; that tbo lmHvlduul Indians 
r.nny v.cquiro r. vo1;!:ed right to tho 0xe1nptl.on whlch !s p::otiJcted ngrJJ.mt Co11.f,1.\~n::i itsolf 
by th0 F'ifth Amonc7m.onl:. r.t.r?.;]J:?~ v. T£!~I~"Q.., 221, U.S. 6G5 (i.Dl;~). 'J'h(1 nnr~w0r pn1:10d by 
your inquiry docrn rot:{t upc.in. UlG 1.n8t1·nmontalfty doctdrn~. but nt tfoJ mn:nc U1no ls 
complet{,ly (]lffit::mt from thn on'H.nr~cy 1nsl t·umcnt.alHy doctdn0 enso•, Stnting at th!s 
moment n concltwion, tJw r,,venuo dodvocl by th~) Nor. Pcrc•::i triho from tho op~rntiun 
of tfo1 marinn i::i not d(jdv1,d wholly fri)i.u tOB(jl'Vttti011 som•o,;~1:J, nor loontod upcn trlbnl 
tan.till. nntl tl1or(tforo t110tr nctlvit"J is n~t .,,11.ltl'.t.In tltln r;pJ1oro cf r:)l(!Vnnt t1""C3t1os n.ncl 
stut.vt1Js whlch l(HiV'<) th0 rnsoluti(in of thn qi.wsilon to tho focfarnl governxnr~nt nnd thrJ 
IndJanr:. thcmnolvoz. . 

:necm1iJo of the codt1w of jurlr:H1ictionnl arons t<) tho Gr.att, by l:ho Nez P1.H·c~ trlb!J 
rtncl the i:ic<,•;'.\ptunce thcroof by tho r;ita{:8, nny brond irnsortk,n thnt tho F'o,b1·al gov:n·m:nont 
has oxcl11zlvc .1ur1ndiction ovot> th0 tdb0 for nll PULT>M.WS, nnd thnt th:: t:itato 10 thorofor•3 
prohlbltod from cn.-JoJ.'dng its 1.·evomw lnws n::,;ainst t.hls tri.bal cnt0rpd130, partlo~11n:rly 
whoro tho entorprltrn 18 not loci1tod wlllitn tho exterior boundn.rbs d tho 1·0t11.:ii:vn!:lc>n, 
cannot b·;') mwtnlnod. Th:~ erux of U.1fj qucrition, nnd Utls rovortrJ brwk to th~ irwtru
nwntuW:y doctr!no, lo t.hnt. evon on r~;;;ervntions stuto laW~J nrny I)(; nppllcd mtlofls thcb·. 
uppUcntion would i11t~1rforo with r0norvatlo11 sol.f-governmont or would impair n dght 
grunted or :i:oa,n·ve.d by f•::ickrnl k,w. So1::l, fot lnr:JU\l:'!.c0. ,9.rp:~.r._iJz~~.l,Yil~f-L~?._t.'.1!_1.S~:t~.t 
82 s.ct. u'iO, -~.V_!HbnHI v. },('lO_, R5f3 U.S. ~l'i'; _N0.w_y.o~}C?-.£X rel½~~ v. 1',hu:tln. 3ZG 
U.S. 400, 400i)].:]lpr:)_r,v •. .1J1·;_!.t;;;d Seaton, lGJ.t U.S. 2il0, 

Dno:icnlly the holdi.ng In. Ji-2):-or. ouprn. h~ that nbmmt 0xpr*ss focbrnl lnw to ~''!3 
cont1·ury, IndtnnrJ golnzr b,:;yomi tl.l·J o:.i!tJrior bound.n:doa of n rosorvntlon [t0norully hiw0 
b0on hold 1;mbjc(:I: to nonODo:dminr:tory lnw nppUcnhlo to othJJ.' ci!facmrJ of tho Stnt·::i. 
PuynB~1p Tdbo _v. P0.Pncrt.n1.ont. o.t _rfr:h & Gm~n~a, 391 U.S. 3D2, 390. 

TJv-3 Conl'ti.l;ut.frm of tho St:~t•:i cf !dnh.0, Art!clc 21, Seo. rn thoreoj\ provlJ0s In. ~-'---'--~--··--···--·· -•-··-----~·-··· ' 

part: 11 fAJnd th::i poo;_'Jl,J cf t:hc ntnta of Ichho cb nr,-i-,:;w v.nd d:whu:o tlmt we foravoi~ 
tliirnlnim nll rlt:ii!; nnd tHlc to tho muwpropriatod puh1fo bndn ly!ng wlt:h!n tho bmmd::irios 
flt0l~00£, nm1 t.o r.:11 lnnr}j l:;Jn~ wi.tUn fJaJ.d 11.tn.lW o\vm~d or h,1ld by mw IucHnni:, Of 1r:dlan 
t.:c.lh:m; nn(1 tm:U t:hc1 nno ni.'.)roto r-:h11ll hrrvo b(:1on o:,;(Hng-n1J1h,)d Vy tho Un!!ocl Gtn!:rH'!, 1 
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tl:vl r.m.rnt) ohall bo f.rnbj(}c!: to 010 d!.op,.1siHon of tho Uult:od f1Lntor1,, nm~ n,ld Yr1.dl.nn lnnd 
nhall :r.omi:\!n \lfJ{br !·fr~ nhsoluto jurli:;dlc:.ti.nn and eo.n(.rol of Ui.0 Conr;1\3liG cf tho Uni.Vld 
Stut00; , ... 11 Tho hoy to thin e,.11wtttutlonnl provi1.don, ln~1r1for n:; r.::.\vi:i.uu;.l lt..wa r.ro 
conoo:r.nod1 1.B found und:n· tho provlolon r.;f th~ jud.t;,cUcHnnnl oont.tol by Lhs United 
Stn.to~ of !110 lr).nd so long f:fll 1t: is lndlnn h:md. 

It mrw rY:J tU.'fft10d. but not >~culfoi:lonlly, l:lwt tho Indhm Hooi:gnr,J:1,~~Uon A ct of 
1931 covotod nll rncHnn t1.·ll:to (01• im11.vJ.dugl fadhu:ir!) off.~_t·o(1J1·v1:Jion opcrnttl)n of. n 
buslnemJ onl:01·princ uncbr tho doctrinG cf th.:.) i:n:)trumo·nt:11.U.y lhociry which would !J,3 
eubjoot to thJ cnmc imrnuriity and conB!:lr.nt!onnU.v p1'otootnd from Hroto tm;:os of nll 
sorta. H !a t:r.uo t1wt thii:J immunity doctrl.110 conc!1::.tont1y b~a·ror.1 r::.tato tm:~i!·l.on of 
fuolrm n:ffn.b:s wh.othor t1u mi.mo \V0)70 couduotod on er of( tho i:•,,r:.rn:v;:i.i:lon, J.n othor 
words, wHJiin or without r.h.o exterior botmdn.rior.1 of nn Indian H.o:·;(1rvDUon. T.ho 
theory wv.o ndvr1.ncod thnt und.or tho Fo<'brnl 1.nott't:rr.icntnUty Doctl'i.no tho tu~~ would 
lnl:01:fo:ro wlth tho Fo(kn'al govarnmont'f.: ron.Uzlng n ma.xJ.xnum rctu.r.lJ for tho Indlan 
pooplo; howcvo1: 1 this nppron:,h to the p:t()blom dld not mH'vivo and mm:ninnUnr; 
discusaionrJ of this mutt.or nro found in JiclY£_1.'inz, v. 1,10£'•,!;r,d.n Pi:cr}_!('5:r0. Corp,org!:_l';,)n1 
303 U.8. :3'16; Oklniwmn.'n~_9ormnJpsion v. Unlt'.)d Slf1J:;s, 3W U.S. 4~Hl; nnd 
Okl~~!~n?,S~,~E . ..V • .121.S0.! . .£!.:!EJ'~ g:1G U. S 342. 

Tho In::Jiun Rcor1~1..u1l:;:;aHon Act of 1!134: cfoos net ()OUIJ):._)l a J:~;OC•gnt(fon l:hat n 
b:i.hal or incUvirJunl Indinn lnwlno,.1s vonturo beyond tho o::.tedor JJ.outich1l:ior, cf nn 
Iudl.u.n r:.e~Jnvnt:.ion ls pi:'oV-ictod nn n fod:iral 1nstntrn;Jntrility, In 001.Gr worrfo, thor'o J.s 
no g1.:m,3ral nnd £HJ.toma.Uo I.mm.unity from otato-t:.1x11l:!on, Tho cn.t.1x t.,f the fodlnn 
Hcorgnuizutiou Act of 1934 wns n µ,:-,Uoy adopted by tl10 fod:iral g-0·;1ormnont nlmcd to 
hnlt tho less d trJbnl lnndo tfo.·ough allottm.cnt. The f.faorotnry cf lnt,~rlo:c wns 
e11dowod with cor-to.in powors to oro~ito 00w · ;reoc1J;Yatlonn, nn;l al.Ho t.o onco1.u:·ne,u 
tho v:.dons lntllan tdb3B \l.11(.1.".)t (JrJ theory of Ef1l:f,ve.:.itctnl11mtlon to r~rvHoHm the 
r,clf-govcnn-nont through npprc,prlato oonBtitut.tonn and by-,lmvs, nc,t c::i:dudtng 
churtoi: eorpor.1t.ions, wJ.th po,vcn· to conduct (l\::l bnoinasR nn.<l ooor1om.ic nfbh'$ 
of tho vv.riou8 r111:lia11 trib,1n. Thw~, tho tdh-J tnking- ndvnnl:ago of tJ.i,3 Aot coul<l 
gc1v~rnto nubsl:nn{:lul roTJlHto for the education, goolrd. ::ind ocon011:il.o w·.:,lJnro uf 
Hn p(!oplo. Bo H: J.s, thnt ror:iort to l!Jtcrpr.ctat.ton of tho vnr!otrn fn<Jinn h'(;~Lbs, 
rw mnor.d:Jd, mu1;1t bo hti.d Jn ord::n" thnt rm cnto:cpr.i.f.1!3 r,uch cll3 fro mf\rlnn en t:bo 
Dv-m:rr.ihok Dam R0EKH'voi:c c~m b:J plnood in its p.l.:opor porH8pcUvJ. In ono r";OOHOi 

mwh u hunlrn)DG vonturo could Dorvo us n fod,::irtil fonotlon bul: 1101; v:::~c:,:1P-fJ1:U-Dy 
tu111':ir tho ln!1h'tl.mcntaWy docl:dno, In oth:n· worcfr_;, t:ho J,rnro fr.ct thnt Ut:) in·oporty 
u.Bod to ofJ:':::ictuc:!:3 tho punx,co of solf••dJt0rr.(dr111U0n or r·ov.ttnllr;:\tlon d(1(1(;; not bring 
(Jw ·vcni.tn.~c wHhln !:ho r.,htold d tho lm.:trumcnbUty doctdm~ nnd t!10rd0l:o dons not 
>.<ol!ovo such buGinona from ro:-_;ulntory nets of th,;3 etato, 

/u.1 03rnmhrn!:fon cf for, !-\::,: Pm•cy,J trcnty, nH nrnc,nd:;d. wlJh th:. UnU: Hl mnt.-;;R 
\'!J'P •ct'r'Jr,,~\~ ,., r.-r•1 d11•·•l (l,1• 1· "!' f.h,~ 1 ·01·(1!'• t 1,·110. •··1'3rv•lrir1cr_) ,.-, .. ,, .. 1h1n· c,r 1'1 ,:1,n-, (r1'•1'··l ·1n,1,1 •• 1. i'~-,,.,j,.,.,., . .-, r, .. t.,·~•l~•-•-..r1,.~ L, ll_,, I•,: t .... , f,,:.L, .,,J Ji..:,._"'{:! ,,,,,.,,..,~l •. , . .,. ('.t> ,,..,_\,"".--~lJ •,L ,,, ,,.1 .. ( . .,,..,.. ,_ f.,• l,,,/.--1..i 

{<) Lh-~J lJnit,~.1-;·{ r:-u:J. 1Jn n!·1 tJ, .. :1 t,1.~c::/y· V/nB or~J<;nr.'1.J(l. Tn c(·.h:.,,1~ r/n:c/'i,i __ tn.l c,L;r::.r.1.~)Httl nt.)~1 

of fh:'J 1\!oz l\1J.·c·J trU;:.,1 ('Oil~1l.f:',(:.~::.d nt f:.11r)t'o.~,.i-f.rc,ot~~.♦ 1y· tJJrt 1.? 1.1n 111illt,.-..q never~ (,f 1.nn:1-
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waa 1·Gducod llJHkn: tho 18Gi) tronty l:o ti. reservntl.on of f;,wen nlill.kn, r.;(;ven lmi1rlred 
(horn::o.nd acrc1J. TlL) upricjin:~ of ac•r:cpli's b:rnd caur,ud ;-: fur(h.:ir i:~~cfodion u£ the 

.1:cservat!on lnnd (:o r3ovor1 lltui<U.'()d on,J nixty-•or1c.i tlir)\J:-?nd r:cre:i. I(: m~:y c;uHJ!dly 
bo snld that the Hcz Porco J1 1dinnr; woi.·o net cornrnltocl,---tbcy w:n·:1 tol.d•· 0 •thnt tll2; 
nmencJwcnt lo th0 [r:Jnty wu~d.d be nWd3, Cf C<lurc-e, Lhe comp<.;Jlf}~1tion to b3 pdct 
therefor cnn b8 cbncrilrJcl ao mlnixnnl at IXJ13t. 

Ncve:rrJ10lefrn, l:ho l'klZ Pcrco Indian Tri.bo cHcJ ced3 to ths Unltod States 
c0:d,~1.in hllld, and much 01 thnt land i.lrnt was cecfad ~(i !fo; Unltod Sta(:Jf3 has cono f;o 
patent. ln Hl93 c:1..n:cain lirnd.:, wcro c,:;dod in 'L 3'l'N., H. l E. B. M., and at the same 
time tJ13 lnndti ronenr:,d unto the Ne~~ Perce Tl'ibc wore describod. Tho rnadna ls 
located 1n T. 37 N., n. 1 E. n. M. as par.t cf the l\,pnrtmcnt of Army lease with the 
Nez Perce TribG cb/:,Jd D~,c(nnbcr 2.1, 1970. A copy of r;nicl rcr;roenwn/; is attnclwd hero
to us Exblbl.t nA 11

• The marina as locatod ln f:octlon 2G and 27 of saic1 'Township and 
Hnngo lays ln the cc clod torrit.ory. Th01·0 if3 no question !hat tl.w marlna is beyond the 
cxterio1: boundaricfJ of tlw noservntion. 'Thus it cannot be implied tho.t tharo ls nn 
expansive ilnnrnnity from the ordina1:y revenue rulslng procodm·Gs of thd state through 
taxes that other huslnem'.ms throughout the .si:8.to nre 13Hbject to. Equally, nothing in 
tb.0 treaty, an um8ncbd, 1101' th,J Indian Reorganization /let of 1934, rocop;nizes n right 
in tho Noz Porco Trlbo to cng;ugo in lhi:3 type of bunines3 vcnlure under thi3 fccl0ral 
inotrumontality doc!:rino, thus avo.idlng state rovcmt8 tnxes nncl llccns;}s. 

It is tru~i that I.ho bnsinesc cntcrprisG of' the marina s0rv(:1s ns a function of tho 
fecJoral govornmont with respect to its :i:olc in Indlan nffall's. But: tho fact that the 
propc:rty is uGGcl by I.ho Uni.led Sta.t,rn :Js an instrument for effecting such a purpose 
does not relieve the Nez I':Jrcc frcm f;tnto ta;rntLn. Chuctmv, Cl:la}J1);;1r1 :rnd Cdf nail-______________ ...... _----·~--... ---~-.. ------------...... ---
road Coinpany v. I'.T::dwy, 2C10 U. S. 531; Ecndorson , '.frch Company v. Ecntuc!,v, 
______ -.,____c\'.--.--.-.··-~---..... ----~4---.-~---·-·--•-·-~---~-··-----·--------•-
lGG U. S. lf>O. Within tho full intent and purpose of the reorcanizati.on Act to rohabi.1-
ltate tfa~ Indians eccnomi.c life, nnd to give the: Indian :m opportunity fc,r sclf-cbkrmina
tion without: GOvornment:nl pntcrnaLi::.im, such taxation or liccnsini doos not fruc;trate 
the function. 

It would h~~ unrcr.J.lstlc to boHeve thnt the congress had, und::lr th::J instt·umcntnl
lty doctrlno, conccivocl that 0ff-r0r5c.rvation tribal onterpriS8f; wcro an arm of the 
government. 

CONCLU:3ION 

A C''SC 11n,11·1-i ()' 1 ,,11 f,-,,,1•<· 111 'ttl) []l'' l·111r•<·t1'r1 r1"l1• ("""' 1'<• 1\.
7 '"'""]'.'·,~'> A,•~e11<' 'T'r1'1•n L\ ._.,, .. J }~ t\ . Vl..l. .• 1 .. ) \~. . _-.., ·.i.· ,/1.1 · ••', ~.:li:.J ... • i..J 1,, 1 .. •,~1,,,•<.l._., .-.)_J.~JJ1.,.,,,J_:... __ ·~-~-..• 

v. Sones, D8 G. CL J;~D7 (l:)r/8). 'JJj'J Lkscnl,.\ro J\pn.eJi:, Trib:c~ op'3rat~c1 n 1:1Jd resort in 
the Stato d.' Now Ni,)xlco on Jnnds out:c;lc1r.~ thJ 2xtodor boundal'i.,J8 c•f th1 Trlb3's 1'eA01·

vation. In Uint c:1::;:.3 th::: nfntn nGf~crt1.~d (h3 dc;ht. to lmpog0 a f:ax on tlJ(} gross receipts 
of the nki. roBort ;::,r,c1 a uDJ U1x on cc1rt[1in p01·rr:1rnlty pui:chnr.;ed out of ctata and us•Jd 
ii1 cmmecL.lon with th J j',:;,jort. 
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fo i\f•):.'CD1\'1t•of th;_; Unll<ll\ f1t;:(:V:• n 8, .. :i:con\o Corn'ts LH.1 dJd tho Nc:\.r J'-1:o:•Jco 
,.,- ...... , .... ...,..,~ ........... ~.,.. ......... _ ,!,::. 

Gupl'QJXiO C<wrt 1 roj1.iot.cd cut of h:irid t.h~} ovurly b:co,H1 rwrxntlon frmt tho f-:\i.l':n:nl gc,vcn:n .. 
l'"',"l"f· 11.-.--1 "'~<•1n<'i<,-, ljJ}•lncll,,t·l 1

',·)'• ('•\Wt· f·Iv, 1·1·il)(-> r"ov, ' 1111·1t'1'r'()~oc; ~h11r..,• 1·11·nT1 1
11•l~il','>' 1·br1 A ·' ;; i ., ~, 1, v"., .J • -· .,... , v f ,,, J ..... • , • ,J, '" ..... '- ,,_ , •· , -' l• ~ '.;J ~ t. •' ,. .~ :-1 ... _, i.") I 1- , -..J. I : , . ~-" , , _; ~ .... , L} I~ .. 

r.l:atiJ from. onforcln:j rrnv rov:~nu.: lawn nr:-ai.tJGt t1.ny tr.ibnl onterp:r:I.Bn v,li::3!.:b.:n: ll!',3 Arw.10 
WMJ conr'lad;Gd en o): off L1:lb::i.l lnr-r3. rn this 1:or;p;,c~ thi.H c1w,.1 dU/cn·o fron.1 tho 1-'"~cont. Xdnho 
Dup:i:omo Cour(: CM10 nf r,11!1o_ty;,Y._'.i._Irhl1(1 , (Oet. f;r~r1n HJ'?;~, rno,1, '.;\:pternbn· r;, J.;)'{8)1 an 
No. J 10J.G. }'.'::hor-.t\"f lr,vdvod n r:~i..lc c,f dr;t1.rcU:(ir-:: within th:) cntori.01.' b,:;,11n<I:1.ri0s of tho ·-• .. ·-----~----,.....,..,\, 

Cr>Dm' (}T /"lor:::. ror.0rvrd:bn, rmd th:> E;f;nb'n attorn,pf.Q.d, lrnpor . .if:ion ·Yf n r-;ri}on t<1x nn \h;;: 
r;torm mtloH p:rico of c:in~n'ef:t\~S \V~1r.; f.1tdck0n by il1o SupJ:\'::n1c Court - in wJ:,11; wan btwJ.cnlly 
[I.; 3 to~ dJci.~'.ton. Trlh::il rid:lvlU.,38, nccordlng to th,:, U.ntV;d Gtnto.1: fh1p1":1r110 Corn:!: ill 
l'ir:ctc;-i'l-'.)r-o, condncb.:.:d 01.\!;fllc13 tho 1'DG<:;rvnH011 prcr.:JontB u d1ffotont 1nso!)l01n !·hun oxtst,~ tn 

- --... ~ ........ ~•·•Orl----- ... 

the t:r.hc'.JDV Cf>rio. Th'.J 1Jnitoc1 f.Stntos Gupromo Com~t. said: . .._·-----" 

11f:!tnt:o nu(;h()ril:y ovar indlrnw is yot n1.0:i.~,} oxtcnolvo oven· nctlvit.ior,; •••• 
nnt on nuy res0rvatlon. " (C! ting ctHWH) 

A bsoi1t o,~prorrn fod·}ra l Lnv to the contrary, Indl.wrn r;oin:i bc!yond ro1o(~}:Vntion 
bmmdndc::i hnv,2 gonornll.y b~:cn hdd snbJeet t:o no1J.-dtiwdrninn(:o:.:y state k:wn uthorwlso 
nppl.tcnbb to an cJ.H.~eur-J of tho n~to. (Citlng cas<.11J), Thal: prinolplo ions ro1ovnnt to a 
otnto trot lmv nr: lt ifi to state criminal laws •••• nnd npplfo,;; 11f:l much to Ldbal Hki i:o;jorts 
nG It cbos to fi:;;hlnr; c.:,'nt:.-irprit:c::i. (CHfor:; cm.ios) 11 The Stq:wom.8 Cn111:'t nl::,io :r.ejoctc:d out of 

hnnc1 tho Indi.::m I~crnrgnnb:.llfon 1.~ ct: d 10~4 n£ it appHed to d'.f-•rofrn·vntbn r,ntJvJ.tilic cnr:dod 
on by r1 l::db-3 t,~ hJlng b:::y:)ntl tho scop1J cf the focl::Jr:nl fnnt.rurnontnllty doch:!nG cormU.tutlon~• 
nlly i.i11m,.mc f3:om ztnt0 !:f1~ws. Tho Supnmo CPurt; w11nt on to r;::iy: 0 Th:i Inc~h':.n J.tc,orrr,2.nlz11-
(:l0n ,'\ct of 103<'!: neither 1.\:;qulrcd nor cm.1noc~ls 1.1e to ri.)cor:n.i.~:o thlu trib:11 l.•i.H',l.JY:'-GG VG;nture 

D.11 c. f>)dcH.·:1.l i:.:::;trurr:.:--.:'.nb°11Jl:y." .. • • "'Y.'htir.c i:1 1 !l1<~rnfor~. no ctntuto:r.-y invHntion to 
eom:tr.1tn' projC1Ctfl tmcbrt:ik011 purrmo.nt to the Act no a fr:.idoi:rd instru1ae,.1tr.1Hy gon•.;1.•aJ.ly 
an.cl r.utmnnt10;,1lly immune from ~:;tntc tnxation. 'fbG ln([inn HCJorg-:_~11.i:,rntlon .Act of rn::>1, 
oUHn:wi.r.;,;,i kno,,1.·n or; tJ30 Ihvrnrd-V,7;1:\0 Lir /\ et, wr1s d:Jel~~ind t:n r:..ihnbUitat,:1 the:: lndini:i. 1 r3 

coonc,r1ia Hfo nnd v, ·c:lvo f:lrn bc1J.mw r:n opportl~nil:y to dDv::-lop r-1olf d::twcmbwtJ.on CJ.1d 
J.nit:L1Uvo <~o::i!;rny:}d by tho cri:n·cesicm. m1ff:.n·ed by the 1001.mw, r-5Jor tho m·:dvnl c,r what 
now ccJnr;tl.tut-::~; ('.h,:) Am•Jdcnn p;;c11lo en the seen~, nncl th"..l p;1to1.0 n:1Umn c1y)1c,•n to !1t3 

Inr1lflnn. Th.~ ,:·;ucn:onw Coul't 1:mnt on to sry: 11Th~ l1'.)0rgaJ1i.:;;,:Ur>u i\et dJ(~ n•>f; Hd,31 
Int1b.v. ti'ibcn and !lwit· t'GS'.:'\'VDtio.•.1 lnnd.'J of thGh.· historie lm1:.rnnii;ls:is from nlnt.o nDd loenl 
cp1.'!t,:ol, bu(: ln tlFi contc,:t of trn Tborr:::1n.tzatl.on A.ct, w~-, U11nk, i.t nnr·~:,11!1.11:ic t:o oonchtd.) 
th::,t Conr;1.'o::'.f; frJ.::snd2.d f:c conccclJ nn 1cff-ra::1orv~U n tr.lbnl ent<:.lrp::ii--ioH' 'vil'tnnlly no 
'\ll ~-i·,,-, .. ) .. th(' C'('."·"'''"1r·1r•1·1t· 1 11 (C'i1·t 1J0'' C-""'t'<1) no,. tl·i-, Cl)i'h"ll•v l·b(> nt'111 \"')'' 1·,·1 ()1 t',::,>i)h1vr~1,., I,... ,, .. ,,_,.I_ }K .,,-.,,' ~r••• \ .. ~.j.,. _J_ t' I • ..,., ._..' ,;J 1,..,,),.,1~ • >,l A,\.. J.\,J,_1,, .• ,)' ,,..tJ.;J i'. , I~ j:.'I l,i.,_ • l-••,' ,,<•• J.J.-.,~ 1o., 

tho t:>:i.bN1 fr·(1m th·:1 f1fUduJ. lMJ..'\J[n1ct<1c/. The Cou:i:t'n (befo.lon in Or,2,!.~~~:::-:A ·vJ.ll],;;2_,~:J 
Kakn, cu;n:;1 1 which lnrdv,Jtl tdb~18 nrt.;::rntz-:.d ttri<hr tlK.l He:Jrgnnij:,.'.Jt:ioa i1ct-, ckr:n..on~:t.J.'nt•Jl:l 
Urnt off .. rcs~~r\'!li:lori '..101:ivl[;fo13 nro '>7ithin tho rerwh of stnb} lmv. 11 (Citing c:..,.eoi::). 



Pd1;Jo G 
Ron r;ch.UHng 
October 1 D ~ l D 73 

V./AP/JFB/b 

1, l\rn bonts OiVDEid by Nc~z P0rc0 Indi::rni.:, o.r tho Ncr. Perce Tr.lbo, 
requfred to number under tho provisionr; of. Idaho CQdf1 39 .... 2403, 
et seq., wlwn usJ.ng the wutcr of tlrn roi:;ervolr 'r YES. 

2. l\rG bo.Jts owned by N(~:?~ P:.')rco Indjo.ns or t:bo Ne:: Poree Td.bo 
required to bo Hcens:cd under tho provisions of: Iclcd1£) Code 
49-217, 1;it SE:q., when using tlrn wators of thci rcso1"voir? YES. 

3. Are tho boats ov,,-ncd by the tribE? rn<,[uirncl to bo numbered and/or 
lioonsed when rented to non lndlan.i::"'.? YES. 

4. Will the Noz Perc0 'l'tlbo be required to comply wHh stute liquor 
and beer licensing and other regulatiom; U alcoholic beverages 
arc sold at the marina by the tribo? YES. 

Respectfully nubmittod, 

\V. ANTHONY PAHK, 
Attorney Goncrnl of Idaho 

c. I ; . 
I I /\// 

-:,.. l ' ' ;,/ l By: ' !~ ,--.,,, ~,J'-... /:' ', , ..... :,, -~l 

)·1,y I-;-1--;-;'TFr-:: i\s;r1 1r.ita·0 r1t - "\ . • ...l.!""l ·- ... 1 ,._,, I r: ~ ~ •- J.. ~ • .. 

Attorrioy Ccneral of IcliJho 
As s.lgned to tho Dcpurtrnent 
of Law Enforcement 



W ANTHONY PARK 

ATfORNEY GENERAL 

Mr. Milton Small 
Executive Director 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

October 22, 1973 

State Board of Education 
Office of Higher Education 
BUILDING MAIL 

Dear Mr. Small: 

OFFICIAL OPINION j/:/4-50 

You have requested an opinion on behalf of the State Board 
of Education, asking whether or not the Commissioner of the Big 
Sky Conference can as a matter of law receive the benefits inci
dent to state employment. 

FACTS 

Sometime prior to April 1, 1971, the Big Sky Conference was 
organized and included, among other schools, the three principal 
institutions of higher education in the State of Idaho: The 
University of Idaho, Idaho State University, and Boise State 
College. The presidents of all institutions which are members 
form the gover~ing board for the Big Sky Conference. When the 
Conference was organized, the presidents of those schools searched 
around for a commissioner for the Conference. They appointed 
Mr. John Roning, who at that time was the Director of Athletics 
at the University of South Dakota. The presidents of the insti
tutions voted to have the office of the Big Sky Conference located 
in Boise, and office space was provided for Mr. Roning off the 
Boise State College campus so that he would remain an independent 
agent representing all the Big Sky schools. 

At the State Board of Education meeting of April 1 - 3 of 
1971, President John Barnes of Boise State College submitted a 
proposal to the State Board on behalf of the fuember schools of 
the Big Sky Conference. At this time President Barnes, with the 
concurrence apparently of President Hartung (University of Idaho) 
and President Davis (Idaho State University) and the other presi
dents of members schools, suggested to the State Board of Educa
tion that Mr. Roning be placed on the staff of Boise State 
College for the purpose of providing Mr. Roning with the benefits 
which the State of Idaho provides for its employees: retirement, 
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health and accident insurance, and life insurance. The proposal 
included the financing of the benefits by the Big Sky Conference 
through payment to Boise State College of the salary and employer's 
costs. 

When the proposal was presented to the State Board of Educa
tion, it held the proposal "pending legal determination", and it 
directed President Barnes to return with the information to the 
State Board of Education at the May meeting. In response to that 
directive from the State Board of Education, Dr. Barnes apparently 
discussed the proposal with Mr. Terrell, the Executive Director 
of the Public Employees Retirement System. Mr. Terrell wrote 
to· President Barnes on April 26, 1971, stating that he had pre
sented to the Retirement Board the proposal concerning Mr. John 
Roning and his eligibility for membership in the retirement sys
tem in a dual capacity as "Consultant to Athletics" for Boise 
State College and Commissioner of the Big Sky Conference. The 
Retirement Board apparently had held a discussion of considerable 
length and concluded that the responsibility for determining 
membership eligibility for retirement participation rested with 
the employer. The Retirement Board's opinion was that if Presi
dent Barnes and the Board concluded that Mr. Roning met the 
eligibility requirements and followed the necessary enrollment 
procedures, he would be accepted as a member effective July 1, 
1971, under the immediate membership provisions of the law. 

On the basis of that letter,.President Barnes wrote to Pre
sident Davis, President Hartung, and President Robert Pantzer, who 
at that time was the president of the Big Sky Conference. In that 
letter President Barnes told of his dialogue with Mr. Terrell 
and enclosed a copy of the Terrell letter of April 26, 1971. 
President Barnes further stated that he would recommend the 
proposal to the State Board at its meeting on May 5, 1971, and 
would respond to the members and Mr. Roning of the Board's 
decision. He also outlined in that letter that this proposal 
was with the understanding that the Big Sky Conference would 
pay to Boise State College the amount of Mr. Roning's salary, 
the amount of the employer portion of the State Retirement Pro
gram, and the amount of the employer portion of the Health Bene
fit Program. President Barnes assured the members that the funds 
would be kept in a special account and stated, "In this manner he 
would be building up a retirement program in Idaho and would be 
covered under the standard health program of other employees." 
On the 6th of May of 1971, the Board approved the recommendation 
of Boise State College that Mr. John Roning be appointed as 
"Consultant in Athletics [to Boise State College] and Commissioner, 
Big Sky Athletic Conference, (salary, institutional retirement 
costs, and facult~ fringe benefit costs to be paid to Boise State 
College by the Big Sky Conference)." 
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It is obvious that one of the purposes of having Mr. Roning 
listed as a staff member at Boise State College was to enroll 
him in the employment benefits of the State of Idaho. It is 
equally obvious from the record that Mr. Roning is not and cannot 
be an employee of the State of Idaho. If he were an employee of 
the State of Idaho, there would be an irreconcilable conflict of 
interest. As a matter of fact, this was recognized by all members 
of the Big Sky Conference because the proposal submitted to the 

_ State Board by the President of Boise State College also stated 
that office would be provided for Mr. Roning off the college 
campus so that he could remain an independent agent representing 
all the Big Sky schools. 

PURPOSES 

The underlying purposes for the artificial appointment of 
Mr. Roning as a "Consultant to Athletics" at Boise State College 
are readily apparent. Mr. Roning, as he considered the job, was 

, undoubtedly concerned with the retirement and other benefits of 
employment that the Big Sky Conference could provide for that 
position. The Big Sky Conference is composed of small colleges 
and universiti~s; with acceptance of this proposal, the Conference 
would not need an extensive administrative staff. To reduce 
administrative costs and still provide employment benefits to the 
position of Commissioner of the Big Sky, the member schools and 
the State Board of Education agreed that the Commissioner of the 
Big Sky Conference could be attached to a recognized system of 
employee benefits such as we have in the State of Idaho. The 
proposal as adopted by the State Board of Education would reduce 
the costs of administration to the Big Sky Conference, perform 
a service to the Conference of which the Idaho schools are mem
bers, improve interstate relationships, and provide the Commis
sioner of the Conference with legitimate benefits of employment. 

We would emphasize at this point that there is no indication 
that the arrangement as it has existed in the past two years has 
cost the State of Idaho any time, money or other resources. The 
Big Sky Conference has in fact at all times paid to Boise State 
College all costs originally agreed upon in the initial arrange
ment in 1971. In essence, then, the State of Idaho houses the 
Commissioner of the Big Sky Conference and carries the Commissioner 
of the Big Sky Conference as an employee only to the extent that 
the Conference is able to provide its Commissioner with benefits 
on the same basis and programs that employees of the State of 
Idaho enjoy. Further, it is apparent from the record that this 
arrangement was arrived at in good faith by the members schools 
of the Big Sky Conference (particularly the Idaho members), the 
State Board of Education and Mr. Roning. 
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LEGAL CONCLUSIONS 

If the proposal as adopted by the State Board of Education 
was reviewed by an attorney or an expression of the legality was 
issued by an attorney, that opinion was·given by someone other 
than the Attorney General or his legal staff. The Office of the 
Attorney General had no knowledge of the proposal at the time it 
was adopted by the State Board of Education nor was the opinion 
of the Attorney General solicited by anyone prior to the action 

- by the State Board of Education. 

It must be recognized that the Big Sky Conference is not 
an agency of the State of Idaho. Its composition includes insti
tutions of the State of Idaho (colleges ind universities), but it 
is not a state agency as the college or university is. Since the 
Commissioner of the Big Sky Conference provides no services to 
either Boise State College or to the State of Idaho, and since 
he is an employee of the Big Sky Conference only, then as a matter 
of fact, Mr. Roning is not an employee of the State of Idaho. 
Because the relationship between the Big Sky Conference and the 
State of Idaho does not result in an employer-employee relation
ship, then as .a matter of law, Mr. Roning is not an employee of 
the State of Idaho. The benefits accorded to Mr. Roning, such 
as retirement, life insurance, health and accident insurance, are 
benefits which arc available exclusively to those persons who are 
employed in an agency of the State of Idaho. Mr. Roning does not 
fit either factually or legally into the definition of employee. 
Therefore, we must conclude that ~r. Roning is not entitled to the 
benefits otherwise accorded to an employee of the State of Idaho, 

CONCLUSIONS AND RECOMMENDATIONS 

In our research in this matter, we can find no indication 
or suggestion that an ulterior motive prompted the arrangement 
made between the State of Idaho and the Big Sky Conference. All 
parties and persons involved in this matter operated in good 
faith. The intent to provide a service to the Big Sky Conference 
to the end that the administrative costs of the Conference could 
be held to a minimum is laudable. The danger in such an arrange
ment, although the danger is non-existent here, is the abuse that 
could result. The benefits provided an employee of the State of 
Idaho are attractions to public employment. These benefits belong 
exclusively to the employees of the State of Idaho and arc legally 
based upon a bona fide employer-employee relationship. The bene
fits are not available to those, regardless of how closely they 
work with the State of Idaho, who are not responsible and res
ponsive to the functions of the State and who are not directly 
furthering the purposes of the State of Idaho. 

The distressing element in this matter is not that the State 
of Idaho has been required to support through its benefit program 
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a person not an employee of the State. As has been noted above, 
the cost to the State of Idaho at the present time is absolutely 
zero. Rather, it is distressing that Mr. Roning who entered 
into the arrangement in all good faith now finds himself a victim 
of the restrictions of public employment~ It is our strong re
commendation that the Big Sky Conference itself provide for bene-
fits to Mr. Roning equal to the benefits that he has so far 
enjoyed under the arrangement with the State Board of Education 

_and the State of Idaho. The monies paid py Mr. Roning to the 
Retirement System are refundable and sho~ld be refunded to him. 
The monies paid by the Big Sky Conference through Boise State 
College as the employer will require action by the Retirement 
Board. This office will work with the College and the Confer-
ence to determine if the employer's contribution is refundable. 
Further arrangements should be made with the other benefit carriers, 
such as Blue Cross and Continental Life and Accident to determine 
if conversion of Mr. Roning's interest in the group policy is 
possible. 

We do not make these suggestions as any exclusive alterna
tives. But since we must conclude that the present arrangement 
must terminate; we believe it incumbent, as a matter of equity 
and justice, to strongly suggest to the Big Sky Conference and 
the State Board of Education that Mr. Roning not suffer because 
of circw11stances over which he had no responsibility or control. 

Very truly yours, 

OR THE ATTORNEp•,Y GEN~L < 

/l UI r -~,( cb 
JAMES R. HARGI j 
Deputy Attorney General 

JRH:cg 

cc. President Hartung, University of Idaho 
President Barnes, Boise State College 
President Davis, Idaho State University 
President Rev. Richard E. Twoby, Gonzaga University 
President Carl W. McIntosh, Montana State University 
President Robert T. Pantzer, University of Montana 
President J. Laurence Walkup, Norther Arizona University 
President Joseph L. Bishop, Weber State College 



W. ANTHONY F'ARI< 

AllOTTNE. Y C,CNERAl 

STATE OF ID/1,HO 
OFF IC[ or- THE A TTOl1NEY GCNE:.RAL 

BOISE 83720 

October 22, 1973 

OFFICIAL OPINION #74-51 

OFFICIAL OPINION 

Mrs. Blanche Henderson 
Clifton City Clerk 
Box 26 
Clifton, Idaho· 83228 

Dear Mrs. Henderson, 

We have been asked by the Secretary of State to answer 
your recent letter. 

You have asked whether or not you have to hold a city 
election if no one is running for office. 

The law states that an election shall be held in each 
city, Section 50-401, Idaho Code. The section reads as 
follows: 

"50-401. General and special city elections--Hours 
of voting.--A general election shall be held in each 
city governed by this title, for officials as in 
this title provided, on the Tuesday following the first 
Monday of November, 1967, and biennially thereafter. 
All such officials shall be elected and hold their 
respective offices for the term specified and until 
their successors are elected and qualified. All 
other city elections that may be held under authority 
of general law shall be known as special city elections. 
At any general or special city election, the qualified 
voters may cast their ballots between the hours of 
twelve (12) o'clock noon and eight (8) o'clock P.M." 

Since the law requires it, you should hold the election, 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

Fi
-- /!, . .<. .. __ 

ti"' / ')oz:-""-~- ,.., ,(, .s;...- ,,::? // /'j)- ':' ,/ /',,,,•/! ,r:,..-,/,,f I ,,.... l./~,r;.1;;\;, ,__,. ,.,,,,,,,,."" . . r ,.,,.-( .. ' 'L .. /~✓ .,,,..~ 

WARREN FELTON 
Deputy Attorney General 

WF: sg /cc: John Croner, Secretary of State's Office 
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W. ANTHONY PARI< 
ATTOflNEY 0ENEqAL 

Mr. Ga:cy Iii. Ha.m~m 

STATE OF IDAHO 
Of"FIC[ OF 1H[ A1TORNEY G~U[r;>.t,,:._ 

BOISE 83707 

Prosecuting Attorney, Kootenai County 
Box 1148 · 
Coeur d'Alene, Idaho 83814 

Dear Mr. Haman.: 

0¥flC1AL OPINlUN #J4-j2 

Octobc!r 23, 1973 

You have requested an ]'.l .. ttorney General's opinion answGJ:ing 
the following question~ 

Is §40-2709, unconstitutional in that it 
provides for a tax levy by a highway district 
upon property within an incorporated city when 
the highway district performs no work within 
the boundaries of the incorporated city? 

RLM:WAP:blh 

I 



;,l OFFICIAL OPINION #74-53 

STATE OF IDAHO 
OFFICE" Of THE ATl ORl'-JEY GE!IEnt.L 

W. ANTHONY PARI< 
ATTOfmEY GEl,,/ERAL 

BOISE 83707 

Miss Helen M. Miller 
State Librarian 
Idaho State Library 
BUILDING MAIL 

October 25, 1973 

Re: Elector Qualifications for Persons 
Signing Library District Petitions 

Dear Miss Miller: 

We wish to respond to your request for our opinion on 
various questions which you have asked. 

1. To our knowledge, there is no list from which a county 
clerk can determine to accept or reject signatures on petitions 
for a library district. Under §33-2722 Idaho Code, the persons 
who may sign the petition to organize a library district are 
those who are qualified electors in the area of the county that 
is to be incorporated in the library district. Fifty-one per
cent of the number who voted for governor in 1970 from the pro
posed district must sign the petition. The only thing the clerk 
has to determine is whether or not the signator is in fact a 
resident of the area to be included in the library district. It 
is our opinion that the county clerk should use the same techni
que available to him as in all other elections which involve the 
county or which involve an area of the county such as a library 
district. 

2. In order to make an exact computation of the number of 
signatures required to equal fifty-one percent of the number 
voting in the 1970 gubernatorial election, it might be very well 
necessary for the clerk to examine the poll books in the precincts 
which overlap both within and without the proposed district as 
you state. This is at least one source of determining whether 
or not fifty-one percent of the number voting in the 1970 guber
natorial election has been reached. We would not suggest however, 
that that is the only way in which the clerk can decide the per
centage of the number signing the petition. We are of the opjnion 
that any count is legitimate so long as the persons counted are 
included in the area of the proposed library district and that 
the per~entage of those in the proposed library district equals 
fifty-one percent. 
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3. If a signer of a petition is a property owner or has 
verified that the area is his legal residence, but he has gone 
to California for the winter, the clerk on that basis alone may 
not disallow the signature. One of the qualifications to vote 
is the person must be a legal resident. However, there need be 
no showing that the person is a property owner. A property 
owner alone does not make a person a resident. It is conceivable 

- that property in the area in question i~ owned by someone who is 
not a resident. That person is not able to vote in the election, 
or to sign the petition simply because he is a property owner. 
Therefore, we would suggest that the clerk disregard the require
ment of p~operty ownership. We would caution the clerk not to 
use property ownership as a qualification to sign either the 
petition or to vote in the election. A person is not required 
to remain in his area of declared residency without ever leaving. 
This is obvious from the fact that our laws provide for absentee 
voting. If a person has declared the area his legal residence, 
but has gone to California for a period of time with the intent 
to return, the clerk may not disallow that signature. 

We hope we have been of some assistance. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 

JRH:cg 
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October 30, 1973 

Mr. J. W. Crutcher 
Clerk of the District Court 
Valley County Courthouse 
Caocade, Idaho 83Gll 

Dear M.r.. crutc1H.H-': 

OFFICIAL OPINION 
#74-54 

xou have requested an opinion as to whether the certifi·
cation. of levies by school districts unde:t· secti.ons such as 
33-802, Idaho Coda, and 33-904, Idaho Coda shall be certified 
to the boards ofcounty cormnissionei:'s Inmills or in dollars-

' I bcliov6 in your letter you munt hove been referring to 
Sect.ions 33·-804 and 33·~901, !dnho Code, when you spoke of the 
schQol plant facilities reserva ·{ui'i,J,* and that you tlicl not. x.1ca11 
Section 33-904, :td£t,!'lo Codo. 

Frotn :r:oading Sections 63-·621' through 63-626, I<1aho Code, 
the.re can ba no doubt that tho answer to this quest.To"i1-is-~tf1at 
such levies are to be certified to the boards of county commis
sioners in dollars. 

Bc~ction 63°·621, IdiJho Code, brin9::; schoc,l districts wlthin 
the d,ifinition of t.h('HH.':! Hections. f38ction 63-622, Idah.o Codci, 
says in part that such ccrtif:lcations are to be rnad~~ as provided 
in these soctions, rer;ar0.lei,;s of any other provision of l-!n1 (l.ppli·
cable to such districts. Section 63-624, Idaho Code, says in 
pal:t that th1;;1 districts nr~ to certify such levies in dollars to 
th~ county commiss.i.onors by the second Monday in ~3opt.e1i'!lH?r and 
that the county com1nissioners are to ma.kt~ the lc,vics in mills. 
Section. 63-625, Idaho Code~, says that it is th<:1 purpose of theHrn 
sections to cha.ngo and amend the laws ef all taxing districts so 
that th.,~y cortl.fy their lovicrl in dollars and not in );tills to 
the county commissioners, and that tho county cor,m1.iBgionors th!)n 
determine the lovi~s in mills. ~,oction 63·~626 statos that any 
act providing that levies of tax~a by districts are to bo c,1rti-
f ied to tlH, county commissioners in mills or in a certain nut:-ibt'tr 
of cents per hun<lrea dollars of assessed valuation shall bo con
strued to bo amended by these sections, and that these sections 
shall control, but that this docs not amand or repeal the part 
of any l.:1w ·wh..i.ch provicfos i:or petitiom;, public honrin0s and 
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special elections regarding the amount of money that. can be 
collecte<l by a tax ori property in the districts. 

It can b,-:, s0en. that the drafters of this law i:earc<l that 
many of the d.istr.icta would look at their sections and might 
think that they did not comG within these sections. 'l'l·Ha law 

- was thus drafteu so that thoy closed every avenue of escape and, 
as you can 1-:iee, they repeated over and over in evory way possible 
that levies of taxes are to be certified by the districts in 
dollars and cents antl not in mills. 

'I'his P1ay involve more work :for the districts, but it in no 
wny l@ssens the a&~unts the districts nay obtain throu0h taxes. 
It was evi.dently decided that it was best to haVtc' every district 
actually figure out in dollars what, funds it would n.<~ad .:u1d be 
entitlfld to have. 'J.'here could be a number of roasons for this. 

'l'hera .does not appoar to be any reason why Section 63···621 
to Sections 63-626, Idaho Code should not apply to both general 
school levies'. and sdioc)Y""piru1t faciliticia reserve funds. 'l'h~S(} 
sections do not interfore·~ith voted-in levies in excess of 
27 mills as to qenoral school levies or with plant fncilitios 
reserve levies in nny way, as above stated. Doth of these levies 
are created in tho same way by special eilections, and in either 
case, the districts are still entitled to the same a.rnow1ts. They 
will, however, have to figure out the exact number of dollars. In 
tho long run, this should actually prevent misun<.forstandings be- · 
tween the districts and the v1;.rious county commissioners. 

Bnclo□od a.r(~ two previous opi.n.ionts n~luti·\Te. to the sarne sub-~ 
jcct, which are as follows: 

l. Opinion dated Sept<-Hnber 16, 1970, to Hr. L. I. Pasm'.'.lore, 
State 'l'ax Cornrnission, from Walter H. Bithell, ,7.\saistant 
Attorney General. 

, 2. Opinion dated Octobor 17, 1969, to Hr. L. I. P,urnF,orc, 
State 1.rax Commission, from 'l'homas c. Frostr Assistant 
Attorney General. 

Very truly yours, 

FOR Tim ATTORNEY GENERAL 

WAiutSN PfL'L'ON 
Deputy 2\ttorn.ey Genor,!il 
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October 31, 1973 

Mr. Hicbard L. Caclo, Director 
Liquor L,:iw Enforcemont Di vinion 
Department of Law Enforcement 
BUILDING MAIL 

RE: Lake Resorts - Liquor Licenses 

Dear Mr. Code: 

I am in receipt of your rcquost for an opinfon as to whether 
or not a liquor license could bo issued under SccU.on 23-CJ,~8, Icluho 
Godo, (1.€:tke Resorts). The opinion i.s beinq requeHt:cd on tho fol.:-· 
Towfog assumptions of tact: . 

Thc:it thern now axists upon tho lake a resort ,Nhich 
hu s a rc•al propcirty frontage upon tho lDko of at 
J.eust 1.1.00' li1ko arc,1 of not lci:rn than 160 acres, 
and that tho property has been iurnd for a period 
exceeding 3 )'cam vs a resort, open to the public 
for the purposo of vucationing, b,oat.i.n0 .:.:1.nc1 Hsh.:lng 
and havJng suitabl.0 docks nnd foci.liU.es coring 
for arid accomodating not less than 50 people. 

The question. propounded 1H whothor or not a promisr!.s such 
as ir:, b;)!n.g described ab;.>vo could be divided into :,~cparDtc tro.cts 
with tho ovmcr lensing a pmccl of land buvinq not kss than ?.,00 1 

of lake frontage upon i..l hd:o of not J.NlS thnn 160 acres in circa and 
conlcJ meet the:~ rnqui.rnmsnts of ScctJon 23··9,,18, Xdr.,ho CoJ c· ,. Tlw 
entlrc propcrt:l hc.t::-J bc(?n ma1.nt~1incd and opc,1Ttl:e.d b~r thn ovmcr 
prior to the lco. so o s a lcd:o resort d nd tho ovmer i.n quaHfi.cd c1 nd 
licensed und<:r SccU.on 23•»9 1.\8, Jsl9J]& .. .Q.2£L9J to sci! into.xi.caUJ1(J J.iq ... 
uor. 

Xt is my opinion thcit tho mvncr of such propert~, can lognlly 
lease n p:1rt of the v1l101o tn1ct of liu:(d to u person clc::.;irin9 to mako 
an Bpplicat!on for on Id,:.!110 li.quor Hconnc:i 80 long DB tbc lcuscd tract 
has n lake fronti3ge of not less than 200 1 and tho l,1kc is not loDs 
than lGO acrcn .in area. 
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:Cn dcllvcdn9 thi.s opinion it must be u ssumccl tba t the entire 
tract hcts bc:on used ns a rosort open to the publ.i._c for a period 0£ Hot 
losi:,; than 3 ycan, pd.or to i:hc duto of .l:;suu.nce of a Hquor Hcenso .:,.nd 
ha G suitable dock!l, facilities und a ccomocluU.ons for not lor:;;s than 50 
pc~oplc. 

'l'he t:orrn "i:acHitics", as usod in the above quotc'd section, 
could 1ncl.udc➔ beaches, docks, rest•-rooms, etc. Tho tcnn 11 l1ccon-10-
dotions11, an used in the above soction, could be nny 1nnnimut(i ob·· 
joct which would help or ansist pciople uslng the focilitieG and does 
not necossitate cab.irrn, rooms, etc. 

ll is thereforn tho oplnion of the. unclcrsignG'.d that: a lnko 
reGort liccmwd c.1t the present time to sell into.xicc.1U119 liquor nnd hav~· 
lng not loss thnn 400' of lake frontnge could leg-ally ic~,so a portion of 
this property so 10119 as cuch p, .. 1.rcd contatns not L,,r::s than 200' of 
luke frontaqe for each pnrcel to be licensed. Lossoo i.n such case 
would ti-wn b0 in a position to muk.0 appJ.icotton for a l-1ke resort liquor 
liconso opcm to the public under Section 23-9 118, Ic1c.1ho Code, Tho les
see, however, would bo required to construct suit,:1blc fc.iciHtics for tho 
accomod~:itlon 9f at le-ast 50 poop!G. 

This opinl-on is ismwd on the to sis that the two liquor licenses 
woulcl be--) opcra.tcd scprn:utoly und -.vould comply -Nith other opp.licablo 
provisioni; of the Idaho retail saJ.G of liquor by tho drlnk act. 

JVvB/b 

Very truly yours, 

FOR THE J\T'I'ORNEY GENERAL 

By: 
-J,-'\I-v'1-.,£-'~J-V\-i "-m.iiT1·-~-E-,----

Deputy i-\f:lorrwy G0n<:-:n1l 
State of Idaho, As:~i~mcd 
to the Department of Law 
Enforcm110nt, Stuto of Idoho 



Hr. Rob,~rt ,J. l?,:innin~J 
Prosecuting Attorney 
P. 0. lJOJ~ 203 

November 2 1 1973 

Idaho Falls, Idaho 83401 

OFFICIAL OPINION 1/:74-:y 

Wo have your letter regarding the question of whether the 
county cormnissionors can set nnd pay elected county officers 
expenses on a per diem basis. 

\ 

We ngree with you that Article 13, Sections 7 & 9, roquire 
that all actual and nccof.;sary expenses incun:ed by any county 
officer or hie uc~utios shall be a legal chnrga against tho 
1 •• c.ounty. We, like you., feel that this si:~ction provi!.les the method 
and the frar;iework for what mnount-s to expenses, that .is, actual 
and necesoary expenses incurred in their duty. 

1\lthow;;h not exactly in point, tht1l cases of Nez Perce <..!oun.ty_ 
vs. !~!~!\~ !~t -~-1., 53 Idnho 787 and fu~!!!. vs. !!~~~ ~~-~_r.5.:~. 5:'.0~~!~.Y., 4 IJ.aho 
lJl, InJ.icat.o that the el1.~ctive offiGers 1;uJ..y not lHl.VH a per diem 
(.;:.Xpt-mse rn:::count and cannot dcmrmd or rec(dve a 1·r1r,mncration other 
than that prescribed. for ;;md provid.,ed for by law. 

There do not seed to be nny Idaho cases exactly on the point 
to your question, but between tho Con.stit11J;_j,_Qfl and th.1:;1 above canes 
we believe it: is safe to say tlrnt the county cornmissiciners muot 
rci,aburse the county o.f ficet·s for their actuc:11 and necessa1ry ex
penses and cnnn.ot a<lopt any other pL:'1.n. 

Section 31···3101, ld.aho Co<.10 should lie construed within the 
framework of the conrJtitut.i'on,11 sections above set forth i1s set
ting out what amountri;1 to actual and necessary (mpenses. howevcJ.~, 
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if in the future we find that it costs more than ten cents a 
mile to operat,a an autor:K>hilc, tho portion of thiB section pro
vidi.n9 for rmch expenses at a mmdmum of ten cents a. mile might 
have~ to give way to the constitutional t.:irovision. 

Very truly yours, 

FOR 1'HE AT'l'ORHE:Y Gl::U,i:~RAL 

'WARREN FEL'l10H 
Deputy Attorney General 
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OFFICIAL OPINION #74-57 

Noverr.bor 2, 1973 

Viola t>. Noore 
Village Clerk 
Clark Fork, Idaho 83811 

Dear Mrs. MoorE::: 

You have asked this office whether or not the city has 
a rosponsibili ty concerning law enforc<-J.mcnt within vour 
boundaries. You state that one of your couneilmen ihinks that 
the County Sheriff's Department should police your city or 
village and that your city attorney says otherwise. 

I tend 'to agree with your city attorney. Section 19-220, 
Idoho Code r.o;.;;.ds ar:i follows: 

"'l'he rnayor or other officer having 
the direction of the police of a city or 
town, must order a force sufficient to 
preserve the peace to attend any public 
meeting, when he is satisfied that a breach 
of the peace ls reaEonably apprehende<l." 

Also 50-302 makes it the duty of cities to take such actions 
ns are necessary to promote and maintain the peace, good 
goVt:Jrnrnent ,rnd the welfare of the c1(jrporati.on, etc. F'or these 
reasons, we believe that it is a city's duly to maintain peace 
and carry on such.other functions as arc necessary in law en
forcement within that city. 'l'hio letter in no way concerns the 
Sheriff 1 0 <luties. They may have concurrent duties relating to 
citifH'I. 

Sincerely ym.u:f3, 

FOR 'l'HE A'l"l'OHNEY GENERAL 

WARREN FEL'l'ON 
Deputy Attorney General 

HJF: lT'I 



W. ANTHONY P/,RK 
ATTORUEY GUJE.RAL 

STATE OF IDAHO 
orncE OF THE t.TTORNE.Y GEt--.'[r-U,L 

BOISE 83707 

November Ei, 1973 

OFFICIAL OPINION #74-58 

Mr. Peter G. Leriget 
Latah County Prosecutor 
316 South Washington 
Moscow, Idaho 

Re: Idaho Code, Section 33-4201 

Dec1r Pete: 

You requested an opinion concerning the effect of Idaho 
Code, Section 33-4201, on the status of North Idaho College. 
The section reads as follows: 

11 Thc.1t the educational institution lo
cated in Coeur d'Alene, Idaho, hereto
fore known as North Idaho Junior College, 
shall be known after the effective date 
of this act as North Idaho College; and 
wherever the name North Idaho Junior 
College shall appear in any statute, such 
statute hereby is amended to read North 
Idaho College as fully and completely as 
though the said name on said statute was 
specifically amended herein, and all such 
statutes shall be construed to refer to 
and mean North Idaho College." 

As can be clearly seen from the statutory language, this 
section was .intended only to change the name of the institution. 
The statute did not eliminate the junior college district nor 
the funding of that district by the counties within it. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WGC: cg· 



OFFICIAL OPINION #74-59 

November G, 1973 

Mr. Lary C. Walker 
Prosecuting Attorney 
P.O. Box 828 
Weiser, Idaho 83672 

Re: County Funds - Strict Liability - Dad Checks 

Dear Lary: 

You have asked this office to give you an opinion as to 
the liability 1 of a county officer where the officer receives 
an insuf f ici(mt funds ch0ck in payment of a tax, license or 
fee. In such a case, can tho officer account for the funds 
as uncollectable accounts without paying for them, or must 
the officer personally reilnburse the.county for these funds? 

'I'here is a great c.leal of law on this and related subjects 
throughout the country. The vast majority of the cases require 
strict accountability on the part of county and local officers. 
Any missing funds must be made up by the officer personally. 
The officer.is liable for the loss of any such funds and could 
also possibly be guilty of a serious crime for failing to turn 
the funds in. 'l'his is regardless of fault or hlnme. Some few 
states say that a public officer who receives funds, receives 
th01i1 as a bailee and is only accountable for such funds as mea
surt'ld by the law of bailment. However, tho cons ti tut ions and 
statutes of many states, including Idaho, require strict accoun
tability. Article 18, Section 6 of the Idaho Constituti2n pro-
vides in part.: -

11
• • • 'l'he le9islature shall provide for 

the strict accountability of county, town
ship, precinct and municipal officers for 
all fees which may be colleoted by them, 
and for all public and municipal money which 
may be paid to them, or officially come j_nto 
their possession •.• 11 

Because of tho above quoted provision antl other provisions 
relating to stnto officers, it has been held in Idaho that such 
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officers must account for all funds regardless of how they are 
lost or what tha reason was that the funds were not collected. 

In the case of Bonn<:~ill~. County_ v. §._:t:_~1~~-~-q._ Accident In
surance Co., 57 Idaho 657, the county auditor had place<l funds 
in a locked vault to be held over the weekend. A jail prisoner 
who was cleaning the courthouse b:t·oke into th1..~ vault and stole 
the funds. The auditor turned in his aqcounts listing the short-

- ag~s for taxes, licenses, etc. as havin~ been stolen. The court 
required his bonding company to make up the loss and, as I am 
sure you know, the principal or the person for whom a bond is 
obtained can be held personally lic:i.b,le for any itew the bonding 
company has to pay. Tho principal generally agrees to this in 
writing. See Pocatello v. F. & D. Co., 41 Idaho 46. The above 
case of Bonneville Count_y_ v. Standard Accident Insurance Co., 
supra, ulso indicates that it may take a constitutional arnenc1Inent 
to change this in Idaho since the constitution of this state, 
rather than the courts, has required strict accountability of 
officers. 

· Payment of.taxes is required by statute to be in lawful 
money of the Unit(~d States, ~,ection 63-1101, Idaho Cocl(i\. It 
has been held in a number of Idaho cases that public officers 
arc liable personally for bad checks or deposit cartificatos 
which have not been paid by the bank when such were accepted 
by the county officer for taxes, .F'. &_ D. ~ of Marx land v. 
~-~~_21~, 55 Iduho 397; ~~ v. County 9_±: Boundary, 49 Idaho 589; 
y_:!:,2_.'h v. Para<li~, 44 Idaho 157; grutcher v. :5t2_.rli!}Sl_, 1 Idaho 
306i Hass v. Misner, l Idaho 170. 

Also, if a check is worthless or funds received in payment 
of taxes in any other form than lawful money of the United States 
are not recoverable by the county officer, it has been held in 
some of the above cited cases that the taxpayBr has not pai<l his 
taxes and that the county or the receiving officer can take ac
tion to collect these taxes from the individual who owes thorn. 

It should be noticed that clerks, sheriffs, and some other 
county officers are by law given direct execution for any fees 
due to them and not received. This is under Section 31-3215, 
Idaho Cod0. The public depository law, that is, Chapb::n· 1, 'l'itle 
57,. Idaho ~~ode, also gives some 1:elief from the cnsos which held 
public officers liable personally if they have public funds de
posited in a bank that fails. However, the public depository 
law must be strictly followed or the officer would still be liable 
even in such a case. Sea 93 A.L.R. 819 and 155 A.L.R. 436. Indi
viduals owin.9 :f.ees or taxes to the state have in some cases been 
held liable where the county officers involved have not collected 
the whole fee or part of a fee provided for by law. Thus, in one 
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case, a county officer attempted to charge a smuller fee than 
was required by law. Later the county was allowed to recover this 
sum from the individual who should have paic1 the f-2e I tho case 
also indicates that tho county official could have been held liable. 
'1'his is the case of Lincoln County v. Twin Falls Nort.hside. Land 
and Water Co., 23 Idaho 433. Soe also Uaylor v. Vt. L. & T. Co., 6-··1:ct:~ho-~Ys1 :- ~-~--,,,,.,.... -~----- ·--.. -- ·--

In the case of §tate v. 'l'~l_or, 59 ·tdaho 724, it was held 
that a former Idaho Penitentiary Warden might be convicted of a 
felony for failing to pay over public funds tmder sections such 
as SEctions 1G--b702 anc1 18--5701, Idaho Code, whe:re his chief 
deputy had taken the funds. In regard to this particular type 
of .f(,~lony, all of thG cases in Idaho indicate tho.t no crime intent 
is necessa:cy, und. that the crime is c01;unitted when the officer 
fails to pay over tho funds to the proper receiving official. 
Stat~ v. ~~~r 4 Idaho 723,' and §tate v. ~<.?.E., supra. 

:t.,rom the standpoint of a public officer, the law on this 
subject obviously places a frightful burden on such officers. Not 
many r)erson.s pay the public in "lawful mon0y" at present. Public 
officers must hire and have deputies anJ assistants in order to 
carry on their functions. The possibilities of liability in 
such situations under the Idaho cases antl the cases throughout 
the nation are frightening. 'l1 he qtiestion of amE:mdmEmt of the 
C~itutj_9_n and/or laws in Idaho. to correct this situation should 
be seriously consi<lere<l. 

Sj_ncerely yours, 

FOR THE Nr·rommY GENERAL 

Wl\RREN l?EL'l'ON 
Deputy Attorney General 

WF': cg 
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November 8, 1973 

Mr. D. F. Engt1lk1.ng 
Superintendent of Public Instruction 
Len B. Jor.dnn Off.ic~ Bldg. 
noise, Idaho 83702 

Dear Hr. Engelking: 

OFFICIAL OPINION #74-60 

We wish to respond to your letter requesting our opinion 
on a situation in Dlaine County School District No. 61 from 
the superintendent thereof, Mr. Wayne B. l"a.gg wherein he asks: 

\ 

"What can be done in order to plaoo a 
child in a specil'l.l education proqrrun, 
if the parents nre oppone<l to it?" 

We can find not.bing in the Title 33 of the Idaho Code which 
permits or even suggests that a school district has the authority 
to place a child in any program where it is known the parents 
are opposed to placing the child in that program. It must 
bo remembered that tho child belongs not1the school but to 
the parents, and the law presumes that the parents are permitted 
to det~rmine what is bos't :for the child. 'l'he school, on the 
other hand, is a service to the parents and children of the 
district, and even where the school rnay disagree with what 
is beet for the child, the school must accedd to the\~ibhoa 
of the parent. Therefore, in specific answer to tho question 
prasent(~d by Mr. Fagg, we can find nothing Which porrni ts the 
school to place tlw child in a special cduc"1t:i<.,f, ;~,rocp::a, .. , whcr,J. 
the school knows that the parents of the child arc actively, 
actually and adamontly opposed to placing the chi.ld i.11 that 
special education program. 

As an aside, we understand from the facts in th.ls situation 
that tho child does need special education through the program 
already established in that district. w~ find i.t difficult 
to understand the parontal opposition to this program. Howevor, 
that is not for us to <.fotormine, nor, we .suggest, is it for 
the school district to detennine. It might very well be that 
some legislation in order to correct this problem should be 
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considered by you and the Board. In the absence of legislation 
permitting the district to place a child whore the district 
feels the program would benefit the chil~ then the decision 
of the parents must control. We hope we have been of assistance 
in thie: rnatb:tr. 

Very truly yours, 

FOR TIIE ATTORNEY GENERAL 

JN1ES R. IU\HGIS 
Deputy Attorney General 

JRH:lm 

I 
( 



OFFICIAL OPINION #74-61 

~-Joven~ber 19, 1973 

Mr. uaviJ L. Vhay 
Plunning an<l Zord.ll<J l\llmi.nistrator 
Blaine County PL:umin~r a.nd 

Zoni.ng commission 
P. 0. faO:X 149 
Hailey, Idaho 03333 

Dear Mr. Vhay :1 

Ol?l?ICIAL OP!NIOi'.·l 

You hav<~ askod thi:1 office ::;orne questions relating to 
whE! ther or. not ro&.ds shown on platted subdi vi:::;.ions can be any-· 
thin9 but public :r.oads. 'iou .r.~fer pa1:ticular ly t::o Sections 
50-1308 and 50-1312, Idaho Co<le, and then you ask tha following 
questions~ ···---· -~----

0when a subdivision is approved by tho county 
does the count.y auto1,1at.ically accl.:.'!pt respon-· 
sibility for such roads as vublic roads or can 
thoso roads l:emc1in private roads? 

"C.:i.n the county under contracted a':Jreement 
with a developer bo :t:-(~leased frorn future res .. 
ponnibili ty for roar.ls and lia.bili ty of puhl.h: 
services or can the county be required to pro
vide services to a taxpayer of the county at 
any future date on dewand regnrdlesn of any 
prior a,;;rcement? 11 

Sc~ction 50-1313, Idaho Colle stat:.eB that no stn;et. or alloy 
her•a.:-i..fter do(_1icated by tho owner to the public shall bci dec:rn113d a 
public street or alley, or be under the use and control of a city 
unless the dedication shall be accepted and confirmed by the city 
council. This, then, means that you do not need to accept dedi
cations, and if you do not accevt them, they will not be the lia-
1.iili ty of. the~ city, at least, nor probably of the county. 
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l\lthouyh ::.:action. 50~1309, Idaho Code says in part that the 
plat maker is to ••• "make v. dedicu.tion of all streets and alleys 
shown in said pL':1.t" .•• , !jQ~l312 says that the acknowldgtE:ment 
recording of a ~lat is equivalent to a deed to the portion of the 
premises platted ns sat apart for streets, alleys or other public 
use or dedicated to charitable or religious or eJucational purposes. 

- If a ;road (such as a service road) is not dedicated to public pur·· 
poses, the argurnent goes that it would remain private property and 
would not ever be the obligation of the city or county. 

I have included for you:r. infor1~1.al:ion u nuF\be.r of cases and 
a portion of soma texts on the subject. Also of interest to you 
might be Chapter 33 of ;.IcQuillin ou ;;1un.icit)al Corporations. This 
chnpter is devoted to dedication and you will find it qulto useful. 
I am sure that you should bo able to find a copy of ;,1C:5L~~llen in 
the offica of some local attorney, sol have not inclu<lcd it for 
your use. You ·will notice from the included portions of the two 
chapters on dedication, that an essential to dedication is the 
intent by a person owning the property to give it to the public. 
Obviously, if 'a road in a plat .ls marked "privata" there> can be 
no intention to dt1<.Ucate it. Hoth.i.nc;r in this chapter actually 
requires a person to nark every road on n plat as a public road. 
We do not feel that Section 50-1309, Idaho Code says this nor does 
it mean this. ~n~t it does say is that every road or street or 
public place Marked as such or obviously shown as such will become 
dedicated to the public after acceptance. 

As to your second quGstion, counties anti cities can, of 
course, make certain ngrcemants. Whether or not to make these 
agreei;ients is u n,.1tter of policy. This office would only atterapt 
to advise you as to whether any pnrticular agr~:!emcnt w~u.; valJ.<l 
or invalid. The counties and cities ~1ust decide how to fulfill 
their functions. 

Sincerely yours, 

FOR 'l'r.m Al"l'ORNBY GEHZRAL 

WARREN F r:;t,TON 
Deputy Attorney General 

\\TF:cg 

Enclosures 

cc~ Mr. Stave Bolar 
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J:.ir. E:i.,;lw:r.d J. Hntchison 
D<.'\~1uty Dl~c:.ctor.-
hi.:iho :rorsonnul Co::,i:1ission 
DUlL~)L-lG .\1.\IL 

OFFICIAL OPINION #74-62 

You. h;Jv(i r:ocruested up in.ions on three po.tuts deal:i.nc_::r w.i th 
vc t:0r,.u1s I prcf<l!rc:nco p.t~ovi.sions in the Idaiw Co1..h:i. 

Your first qtwst:ion ar,k:;1 1,,~-l-i(,t!H:1:C." t.110 ono year rusidcincy 
x:e~iuircsKmt of '1'.'.'it.lc 55, r;ccU.on 602 of t.Jw I<.ic1i.10 Code., th.1.~ p):o
vision r.cqui1:in,:; the ,::Btablish;:wnt of p:r.cfc:rD'ii:E/;·--~;:{i,\-t.·;.;,,w f,.'r 
veteran:, by public u,ir•loyrd:-~,, q;plh:n t:o '.i.::l.tlc" ei·1, :3oci::.ion '.J309 (e), 
tho provi:;;ion rc:~uir.intJ in i)i\J:t fo:r the: J."c•r::wnncl Co:~.:,1Jg.~iion to 
add pro.[0r•:~nce J.::oini:n to c;-i:arnina.t:icn r,,.tinr5~; iw1d by v•.1t(}Ums. 
'l'i. i.:llJ G:.i, :-l:ction :.l!J re!,ol ve:t.1 inco;u.,is t:.01,ciGf; in othur t,tn to 
lavrn de:a.lins with vot:c~n1.ns I ri(Jhts in favor of: t:10 provit=,.i.01rn o.: 
'l'itle 6:5, :::-ection 502 :c't. s99. Thus, the J:'<::quire;,1.C'nt of 'l'itle 6:>, 
~Joct:ion 5 02, tlk· .. t an indi v:i.dual wl'w ,,·,oul\l cc;.;\:: uJi.z:ie:r tlw Icl.:1bo 
veterans' pnd:e:cene .. ~ ny ~,tcus ;:1ust "h.:ive had ;-10t less thc1n o:1c (1) 
years residenco in tho ~, tatc of Xcfo.ho, i'. ;;;:edia tcl_i pi:-cc.::.:dinJ tile 
applic,lt.:i.o~ .. i:or Ho.r.k or c;;1ployncm t", r.,tu-;t ).He'. i,1co.r.pr;rat:e:l int:.o 
t:.he:i provisions o:::: 'fit.lo 67, t:c.ction SJOSI (o). · 

Yom: Gecond c1ue~;t.ion ash Fi v1lv1.t. cons ti tut.cs o.n.e year I u n:is.1.
denc~ in the f3taLc of Ida.ho within. Uw ,il<..!,JH.in-J of 'l'iLh: CS, ~;cc··· 
tion 502 of the: 1-'t,.tbo C.:c::de. Def in:L tions of J:enid.c:nci.::: d.i. f f<.:;r 
r uo.:i.c,Jlly u i t:11 tiw D ta 1.:-..1 tc in quci [j tion. •_;.• i U. r! G ~) 1 :_;eo.ct.i 0,1 5 0 2 
e~· C.'C(~ r·ontuil'N ). x--··"'id"l1C\7 r('(''l'ir··,w-c•nt i)•t·I· IJ!i] i},·-., r·:o»·,,:J c 11·11·,tny,, 

4> '~ t~• --~-.}l .. ...,. ,i ,., { - , ... -~ ..... _ .J. ,. "' .l J, ,...., ,. . \ - > I. , ... f ·- • • ,._ t_, 4 J , • , ,... J (. _ . .._, .. ,..) 

• of the codu, pro·,/.i.dcs no d0rinit:ion of '',:1;;:.;j_e,icn<.>2" fo:c u:::-;<:'.! in 
apply:i..11\j ltB n~qu:i.romcnt.. C;::;~-.o let'..' in the~ C::rn:;(H,'cic r,c:li:ltioHn 
nr~1,:;., hm1ovcr, :l.s 1:(.!~dily nnt\lO,JOUu. 

P1.0si,.kmcy in Idaho for di·vorcc purroDcB is octahlir,d~cd by 
u. phv:,icn.1 1n:·c:-rwnce i:1 Id.:tho for n.ix \•,'(!ek,:1 wii:.h Ute intent.ion of 
rc::-:tt3.nin'J ;1~.1:c, :i.rH11.··fin:Lt.ely. SH!Of;tz1d v. ::·,c·sL.1c~ 1 '.)-1 J:{.:..'.110 1:.;1 
at VB, •lc'l(1 ?.2d. 730 (1.971); Ei{,:-:-6[:,j{{i:c v: .. ::·:::;;.:-i·;_:"U.i:ci, 7n I:..laho 
t· ') ·) .• ,. 1· 'i ,1 r· '} ,.. '.' ') 1 -~ ') 'J qr.: :1. ·-("~·-·()·: 'r,')"' ... _ ···-••·· -·· •··•-.·--•·-· 
,') .1.. ,..,,,_, cJ. t.... ~) '-'• ., ,• ...,) J:, ...,) r , , , ., .. ~ I. ... ~ .. lt. ~- ...J v .L .,, ~J . J " 
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Z\r.·ticlc \::Cr .'>:·cU.on 5 of the-~ Idttli.o Cor~r.\tl.tuU.01) i:1ncL '1.'ttln 3,1, 
t, (.~ ,~ .. ·1·:1·., ..... r.• .-,. 1) .'·) , T ; .. , "{) ( 'n·' C "-' l'H"("•i 1~ 1' (' "11 . I ,·,,~o, r j .·-; (, ·t.J·, ., ,. "1() I'(",~"())";;, <• h ., 'j l 

'\, ,,, .::\:.\~~-~-:. :.;-.':..'..:~'. '·'~· - .~ .... •c'..t. ,-). l: ': , .,.,..... I'-•.~- J ~ .. d .. .J ""·' ,;,1'.'·••·· 
be dcicnc:.d to h.~VL:' <J~l:1.ncct 01:· lo:::t a 1:0::;J_n(·:.nc:r:: :r'.t.:r\'.).!,.y by :rc~:i.,;on 01: 

11::.s p:cc:::e:ncc~ in or: ab:·;cmco. f:i.:-c;:t X-.lc,.J:.o ,,l1.ilc ;ln th·.::: U. .'". r:d .. U .. L,:t:cy 
service. Tl..in ponJ tion ht:r;; br.xm. ,::do_vtcd by tbc :Cd aho r-u_c.)):c;.-,.,~ 
Court in Uit~ d0;1 1:::::-:t.ic rol,::i.t.ions <n:e.-i. /:;cc~ Ht'.l1:~i,hin~ v·. 1;;1:,1p~;h.ir::~, 
SUi)).'.'u., .:md ii_awkin::,_ v. 1YinGt.t.':21J, G i Idaho 12•,--"ji'f"i•-~·i~r 9 7 2 ··- (T:Y;D}·;···· 
\'fl1it;i1. lH)Li1 J-,\:~l .... ; ~Jiu·~: r, ~~•tl.it.~x:1" :-~1021 rc!l:t1ir1~;; r(~fli,./ie.r:1.c;c: il"l }):tr; 11()11HJ 

- Gt.J.tG ak;e:~n t evidence of hit~ actuc1.l pr'c':stmcr.} .in Idoho tor the) Bi>: 
\ ·1('>()1rc: .,.('('T'tl' 1~•"·<'J. 1,u r:·'l•· ·1t•1 4·n }.'01\.l.' .• ,:,v1.· ,,,..,;·1c·:) 'c"1f iJ.¥J il" ·c' {'.>''{. to ,~"'"" 1· n J0 l.., , -r ,,._._,. ,I,. •:, ._, • ,.,. ".,. J J. t.,1 .. t.,..,. 1.- I..,~.,. ;• h-1 .._,.. i..._,.._,..A t_. ,.. J. 1 ....... ;.l \... ., ,I. •. ,1!1l\:J.~ ,. .J. 

Uw t;ta te indo.f.ini.toly. l-'li li tary pcr-uonncl, .in oth•.:.'r ,:ordr;;, ctm 
rwi the:r qa:Ln nor lor,o reG idcnco in Idubo Ly vi:cl:uc o;: r:orv1c:c~ 
tr.J.vol or placenc-:n t. In "-:hort.., to cc:,nfo1~i, \:Ji.th the .1.i:i'd in ai:.~9ly-· 
i.w,; tho ono yo~r :ccr:;idc.mcy :rec;:uixcn;\CJH. of 'f:i. tlc 65 1 Sec L:ion j 0;1, 
Idaho Code, firr1t de.tc.~nnino wh.:~tlwr the in(Uvitlu,:\l in q:J.ci:;tion was 
~\11 .. -f.~_/aTic.\--,;r .:-1.n out-of·-.stc,t.:e resident prim: to his }.:J,::,X.•1·,in(J a 
servicor.~an. If un Idnho r,2sidt.:'!nt, dr1tc,:i:r~.i..n(..'! \-1lwthct· t:1.c; individLw.1 
i1~1s ;:.1dopted tlh,! n:isi.(lonct:.'! of: ,·H1otner st.n to by actual pre: ;,,JJJC('! in 
tha,t ~~t..::1.te c:00.plc,l \·,i.tll o.:a inL.::;i,t t.o :rc:r,:ain th0x·i:: ind.c-J:initcly. 
If. U10 individu.:11 in questi<>it-i.:-o·riidcd in an(Jthr.:~r nta.te prior ·to 
rnili t<1::-:y service and now clai,,H, )::o::;id.(~ncy in Idaho, (ietcr:d.no 
wh1.:thr-n: tho i11(:ivitiu<1l has bcm1 ph~tr.,icnlly p1.-,.,:,s0.nt: in I(lt1.l10 for. 
oncz y,J;2tr ir;ir;~0dia.tely prior to npi;Jlicc:tion fu1: •.-101~}: or ('r,,ploy.1·: 1,:nt, 
~mci can evL:,rnce rm }:_nt;?_j:.!:. to r.c.!t·10.in in tho sl;ntG ind,::f:initely. 

Your third question ar::;ks wh0t.hc:r Hta to employee:, who ;1rc~ ti.l:.;o 
diBu.blod war vetertmB may "opcm :r:09 istcr:s" for tlw i)U.t\JCJr10. of 1,ro
rnotion. 'l'it.h! 67, [;r~ction :.i309 (e) i.WJ. '2itle 65, ~k~<~l:.:i.on 502 1:0·

C.F1ircs 1:i.. non-di:J,'.'.'..iilt.;ltJ ve'l:c:ran to apply for ,1 St'.t.1i.:.c or locul r;;overn
iw::mt ornployr:,cnt .:.?x:i.;,i.inat.ion v:ithin 120 day~; J::roJ,1 1.~e~larnU.on fro:~1 
the [iervicc o:c Go:i:vJ..cci ho2pitali;;:u.t.ion. 'J.'L~.:r,e st:al:ntc'.G, hov;(;Vi.):r:, 
c.illm-1 i.i di~~.:lblccd v,d:.ernn to tt\kc~ ,:1.n (}.:civ1.lin.::t1::i on nnd be) pln.cc,d. on 
th~ x·cs1)cct:Lvo re: 1::;-i;;t(cr nt any t.ir,,o. Fr-or;\ the woHUnc; of the 
statute it appf~u.rrJ t.lrn.t i-l. dhrn.bled. vct;cran cnn ta::o cxc·o,,1nntion£J 
und r,:,.\iatain positions on ti. nu;;iber. of re0.iGt(::rs o.v(m n[tc•r. he has 
S•~curcd £,ta te or local ~iovern.·.K~ntn.J.. c::-;ir:,loyr:11.;:n. l. 1 t is ,d.r:~o ap;:,;u:-~ 
ent t.h,1.t .:t non-dir>i'~bl0d veteran is· tillowed to t,.\.ko m1;::orou::. c•~~a::1~· 
ina timH1 and :n,:\in tc:d.n pos :L tionG on tho r0s;::cccti.v,:-~ :i.:c<::d. stc,:cr; v,h:Ll.e 
currently e:,lployod by a. r;ta.to or loc.:-11 qov1.'!t:i1ncmt if: lw applie:H to 

. t1]ko e,H.:h (l?~,l,:d.nation J.n qu:;:i:ition wit:iin 120 day,;. of :-:;opnration 
frou th8 so:rvice OJ: iwrvicG ho:.;p5 .. ta.1ization. Your (JU<::Bt.i.o:n as to 
whc,t1v:::r r,x·.:!ft'!ronco FOints are allO\\'cd for p:n.1~:\ot:Lon,1.l pt\J:::;_>osc:n in 
lH:.:t.u::1.lly rc:lev.:rn,t. to both (::coups Q 

~.'.i tlc G.:i 1 So ct.ion SO 6, ld~1.ho Co(t11, rc!qtlirc:::: that pr:e f<::-renr.:e 
point.13 )J(~ ~:iv~~n o:ily fot· tlw pu.q.,o,J<cf.3 of: in:i.tLll e1:1~.-loyi,'t0nt:, not. f01: 
tho puri,1onH of pro;:~otion. i\n :i.nJicat<.id a.Love, 'l'i.tl,, G:.i, r:cct.i.on. :51:J 
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rasolv0s inconsistuncics a~~ng the state vet0rans benefits lawn 
.; l f' "V•' - · c '· · 1 .. , •· • · 'r' r• • • ) c~ f.: "' • ·t] :-, Gr· ,': ' ..., t; r· !' 0 't n t. ""' · .1. 1 .,:, O:t. OJ. \:.Ls;.;; J:,J.O • .l.,,lO l,., 0 • .,, .l .,;, :,) r ,.,•-..i.; ..1.ull .>. •• 1 :::. __ ~:•_:··:(J •• 
'J'hcl~u.fot·e:, r:·itJ.~,.. G'/, CL,ipter SJ, Y!\l.\St .incorpm:ttto thci 1.L·d.tation:;; 
containud in 'l'itl.:--J GS, S()ct.i.on 50G stated alK1Vt). DcpencUnq upo:1 
tho ci:r.cu:n;ttu-1cc.:n, th,J fiJ.in~J of nn i':li,)J:•l:L<:iit:.ion fol~ a.Jlol:hor ))01:ii

tion by a vetcr,rn. alruady h'Orkin~r fen· tl)c ~a:~i.te, county or c.i ty 
could bo dc,t·,1 1:-•"•:Lrle(t to 1·,(~ ;_rn. attempt to obtain a p:r.o,not.ion rntil(;;X
t.Jw.n an a.tte,nr.,t to obt.J.i.n nnothr:::r type o_f e;np1oyrnm)t. To be \•li th-

- in th~ confines of 'l'i tl(~ 6 5, Sec:t:i.on 5 OG, the f'e:cscmnc.J. Co:~.rnir:wion 
shoul1l deny prefcrcnc<:~ poi.ntr; to a veteran whcrno application ir. r 
:ln rr~.:-1.Ji ty, an appli.ca.tion fo:i: promotion~ Tllc Pcrt:mnne:l Co1n..1tis~.:i.on 
\\1oultl wcd9h t:i(J cix:cu!i':stanc,2:c; surrouncliwJ c:.ich. application in 
nnldnq a <.letcrminn tion as t.o whet.lwi: it irns prornot.ional i.n nl1 t:uro 
o:c not~ 

r,L fourth question uskn \1iwther you arc. correct :i.n. you.r sum~1a~· 
ti.on thr:1L tlH:! liisabl.ed Vk)t.er.u;s' prcforc:nc(:) 1..,oint.s ar<.) r;10::..ninqJ.css 
ecmsi.d,~r1.!1•J t~1.e L:1ct that rritl•.) GS; G,~c:t:ion !;iOG provides t.ho na;~1(~:J 
of all ten point pr,J foxcnc(1 elitJ ihles are to bo p:Uict:d at tl1.<::1 top 
of the register above the names of all non-prcferonce eligibles i11 

r:.ccordnrwe with tlwi:r aug1i\".::nt0d rr:i.ting. A n~21d:i.ng of the J..:.inrJuuge 
of '.2.i. tJ.c.~ GS, Section 506, . in.0.:Lcate:-3 thu t you ,:u:o corrc.:ct. J.n your 
c:onclur.d.oJ). 

note t:h8t 'J'i tlc•c G5, Dc<.!t:ion 50 6 of tho Idaho Code, · as reported 
in thG l'.)'!J pocket p,'.lrt,. va1:ies f:com tho nur.::o provit.d.ons as reported 
.in tha 19 '7 2 U,:::,t:rnion La.vrn n~c;arding the .non-cti:3abled vetlH:ann' f' i vu 
point p1:e[,::n:cnc..:,3. b.. check of the 01:i<Jinal bill shows that the 
Scsf;ion L~tw printJ.n~J i~, co:o:e.ct. 'l'he Gesr.-iion Law and the orig innl 
bill roa<l as follows: 

G5-S0G. l\DDI'l'J:ON Ol:' POIN'l'S 'J.'O COMPWI'I'l"lV~: 
BX?·.HllmTIOVi Ri\'l'ING~.~--"I•'ive (5) )_.>Oi.nt.13 sh-:d.l 
be added to tho earned rating of any war 
veteran and the \•:i:..!oY, of a.ny wa.:c V<;_;tcran as 
J.on,; tHJ nhc: l'.'er:w.ins urn;,arr ied, whe:n requi:cc.1d 
to tal:e conpetitivo c;.;.r1minat.ion for any po~d.·· 
ticm i.n D.ny state ~;·ovcrrn:.1e:nt, county or r.1nni~ 
cipal 9ovcrn;:H~1nt, which :\·:.ay nov: or Hhlch may 
horc~tf t.er rGquire cc.1:~1pct:i ti V<...1'! c;,;n111inc1.tion 
und0:i: i,·.urit sy::;t.oia or civil Elt:rv:lco plc.n of 
!:1C J.Gc tin J e1:1r,loy,l0s ~ Tho n<".'IH12 s of. i:,11 £:i. v,;~ 
( 1') ··--i'1·1i-- '')''(>->'r,·r··:-n1c"'"" ··11.',--i't-J,.....,., >"(.)('l\l'·i,·i,- )'"•·orr :) ,;·•!.., ,\, ,:>• .,1. •. .,,.G, ,.:,; t...: ~_j .U_,_;,::, J,,c.,,, '-•••·\) _,I •• { 

any w.crit r;yste1:1 or civ.il :=.:o:cvicc c.zarni11...-:,tion 
·• 1 ·:.., J ,.. .... , J ·· ... , .t. th-; ~ ·, ·, ~ c•t·r.,r .1' •· ·, ~c· , ... ·· · ··c• S{ .. ((.\ .• ;)I ... ]., .• dC1._.:( on . C :t c<_, .,_.::, ,, ., .d r,.C ,CJ, .. U(..IIIC , 

wi. t.11 theJl':· au:;;r,:ei{t(,ct .. i-,l't.ii•;0-. Ji -(lZl'.1J_:,h,1s.i.s ;~t.\•1~1plioc'l) 
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'i'hc~ Idt\i10 codQ ver.r:i:Lon of J.:hi:~ :..ffi:.-.1c: statnt:<:~ c.ont::i.in;-; thE: 
\mrds 11 <1t: t.bo top of tho register'' rc1.thor tfl,::.n 'on the :cc•;rist:0r'1

• 

'l'he 1(l,1ho Co(lc Ccn1,:t.it,~:d.on h,1.n J..,c;en t,ppriGi::,d oC the, d:i .. ~,c1:cpancy. 
?1.lthouJh your qu(~nl:ion 1:·c9,11:uL1~; i::,ror:1oti.onal prci:fr_~n:nci:.~s concerns 
tho (1.it::o.blod Vtc!b:,J:-;::ins I ten po.int J_.,rc·fr:.:1.·uncc, I t:hoUJht l r~hou.ld 
nr,prisc you oi tile ij_ci.rYi:,in·;s on:or ,dncc:i the Cou.,'c! inc,:;,n:·t;\.'.'.tly 
placed J;oth types of vetcl:2n1s \;1:oups at the-) ''t.-::,ip of tho r1.~gi.::1tc·r' 1

• 

rour qtwstion woul(i ha.vo applied to both ~j1:·oups er11.inlly il,l(i the 
Co1 .. k~ version of Title~ 65, SL:ction ::,02 bc:fcn tho correct vc,z-oion. 

~·lJ\l? : JFG: G<J 

Very truly yours, 

t·l. AH'I'ilOl:JY P,\l.d~ 
Attorney Cenornl 



OFFICIAL OPINION #74-

'l"ho Honorable C1:icil D. Andrus 

Sta tc,hou:r,c 
:::SU H,DHJG HA.IL 

Dear Governor ,:\ndX'U-'l r 

We wish to respond to your request for our opinion, dated 
November 15, 1973 1 on the following two questions: 

l. Wlrnt age 9roups must be provided fH.n:·vices with the 
1.we of tlu:eG tirnr::1s averaqo d.:dly n.ttcwc?.ance: (ADl\) 
foundation money .1it t.hr:l option of school districts? 

2. ~11'1at ,,\~ff;1 ~JJ:'OUi)S I\n1ot. be t.;l:OVi(1c~d services t.1nrJer· 
tho J~xceptioual Child l\.c.::t undor the ;Yw.ndatory pro
vision of that Act? 

.Section 33-2001, Idaho Code, provides that aach school dis
trict :i.s responsJ ble f<.l'it-und~snall providr;? for tlm education of 
hanclicapped school a9e children res id en t t.horein. A school c.1.90 

child is dof in":d in that section as tmy child betwocn tho aqes 
of 6 and 21. Further, the Compulsory Attendnnce St3tutc, ~ection 
33-·201, lduho Code, eclso st,ites tl;(~,.t school ,'.lqfi is any person 
betw0en. tl1tt -a·9~is'··o-f f, .l;,J:id 21. A child batwi::e;l th<~ i:l(J'N, o.f 7 an<l 
16 r:iust attond school, oitlwr public, r.,rivab:1 or pa.rochi.::i.l, 01: 
be oducatod in so,~-te · oth<:r co1:-ip;:1.rable 1N.1.ml1:\r. 'l'herefoni, in answer 
to your first quostion, the perr;ons wno 111uGt bo providt-"d s 1.srvices 
with tho use of. tlu:tF~ timcw the ADA n~onioi:-; at. tho opt.ion of the 
school diatrict a.rn those~ who ara 6 through 21, incltti,dvc. 

Likewise, tho a.go c;roup which rimst be r,rov ic.l0d sor.vicos 
under the Lxceptional Child A.ct are ,!t9os G through 21. '.l'he is!:iuo 
of whether or not C)duca.tioni1.l opportunity for th~1 (~Xcr:::pt.ional 
ohild is pormissivo or mand·atory does not. havo ,':mything to <lo 
with the ago of the child. Every school district is rr.iquired to 
provide fo1: the education of the exceptional child botwcen. the 
ageg of 6 trnd 21. fior:-1evE,r, the l.:l9islaturc hns provided at 1~~ast 
two WltY~> in which Ht(~ school dhitrict rnay exercise its r 12sponsibili ty. 
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The fi1"'~3t is ·\:c, 1,rovido 'the excc1Jtior1.:1l cl1il<.i 1Ni tl1 a.rl o(it1catior1al 
progrma within tho district. This \till b<1 funJ.od b:i7 the thri:-)8 
times AOA £oundc1.tion monies. 'J.'ne aecont.1 m~)thod i1::i to contr.,:ict with 
another <listr ict, <1n .1.i)L:;.1:ovei..l pri vatc~ pro9ra;\I, or an ~ippr.oved pub ... 
lie program outside of th,3 school di.strict. Tho dist1:ict which 
ls responsible for tho education of that child will probably pay 

- the- entity which provitfos tho actual education with its three 
times A.DA funds. 

W'°:i hc,p~) wo ha.Vf?. be~n of some assistance t.o yon an,J th(:1 :J? lan
ning and Advisory Council on Dove~loph1,:mtal Disab.ili tics. If we 
can be of furtlwr scrvicu, please advise. 

Hesvoctfully yours, 

FO.R 'l'HE A'l"l'ORl.'?EY GENERAL 

,JAl-'ii~S H. HArtGl;'.; 
Deputy \ttornay Genorul 

JRH: <:lg 
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December: 28, 1973 

Honorable D. F. Engelking 
State Superintendent of 
Public Instruction 

Len B. Jordan Office Bldg. 
BUILDING MAIL 

Dear Mr. Engelking: 

We wish to respond in part to your questions concerning 
the effect, if any, of Section 15-5-104, Idaho Code, relating 
to the use of a. limited power of attorney·;-o'n-'.L'it.Te 33, Chap
ter 14, Idaho Code, relating to the transfer of pupils to 
attend schobls in other than thc·dr home district, where tuition 
charg0s may .be or are hnin(J imposeu. 

We have been working on your specific questim1 and the 
related issues raised thereby for quite some time. At this 
time we are not prepared to arrive at specific conclusions on 
your question on the effect of the use of the limited power of 
attorney, wher0 the residency of the child is involved. How
ever, we have arrived. at conclusions on three related issues: 

l. v•iho is liable for the payment of tuition charg0s, if 
imposed and authorized'? 

2. What legal actions are available to a district to 
collect the tuition charges? 

3. May the prepayment of tho tuition charges be imposed 
as a condition precedent to the child's admission to the school? 

In answer to Question #1, Section 33-1406, Idaho Code, 
sp0cifically provides that, except wlwi:c the transfer of the 
.stud,:311t is by th<.~ action of the board o.f his home district, the 
bill for tuition shall ba submitted to the non-resident parent 
or non-resident guardian of the student, "and such parent or 
guardian shall be liable for the payment of said tuition." It 
should be clear, then, who is to pay the bill for tuition. We 
would emphasize that the tuition bill is not to be submitted 
to tho reai<lent of tho district with whom the student lives, 



Honorable D.F. Engelking 
December 28, 1973 
Page 2 

nor is that resident legally liable for the payment of the tui
tion bill if the district submits it to him. 'l'herefore, a dis
trict which is now submitting bills of tuition to residents of 
that district who have a student living with them and attending 
school in that district, but whose parent or guardian is not 
a resident of the district, should cease such practice immediately. 
That resident is not chargeable for such a bill and cannot be 
required to pay it. The bill must be _submitted, if at all, to 
the non-resident parent or guardian a~ his or her contribution 
to the district which actually provides the educational oppor-· 
tunities for the student. 

Section 33-1407, Idaho Code, provides the answer to Ques
tion #2. Where the non-resident parent or guardian does not 
pay the tuition ciharge when due, the creditor district may 
bring an action in the district court in and for the county in 
which the creditor district maintains its administrative offices, 
or in which such non-resident parent or guardian resides. This 
action is available even where the parent or guardian resides 
outside the State of Idaho. In that case, the district may 
bring an act.ion in the state in which the parent or guardian 
does maintain his residency. Districts should consult with 
their legal counsel in matters such as this, because sufficient 
service of process may be a problem in certain instances. Also, 
we would advise caution on this issue of collecting tuition. 
It is on this point ,that your main question concerning.the use of 
the limited power of attorney will have the greatest effect. 
If a non-resident parent or guardian issues his limited power 
of attorney to a rosident of the district and the student 
actually takes up his abode in that district, does that action 
excuse the non-resident rparent or guardian from paying the 
tuition? It is this issue on which we have not yet reached 
an opinion. 

•rhe answer to question number 2 suggests the answer to 
the third question. Article IX, Section 1 of tho I~ c;on.
~titution requires the legislature to establish and maintain 
a general, uniform and thorough system of public, free, schools. 
Article IX, Section 9 of the Constitution authorizes the legis
lature to require that every cl1ild shall attend school. This 
section does not state that evc1ry chilcl who is a resident of 
his district shall attend school only in that district. Neither 
do the statutes enacted as permitted by that section. ~itle 33, 
Chapter 2, Idaho Code. Therefore, we have two constitutional 
sources which tak'e'nt:ogether state that the system of schools 
established by the legislature shall be public and free and 
that every child shall attend that public free school system 
unless educated by other means. In addition, the supreme 
court of this state held in Paulson v. Minidoka School District 
~\Jo •. }31, 93 Idaho 496, 463 P.2d 935, that "free'1 as used in 
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Article IX, Section 1 means financially free and that the product 
of a student's aducation cannot be conditioned on the payment 
of a fee. 

Prom all these sources, we aro of the opinion that if 
the product of a child's education cannot be conditioned on 
the payment of a fee, thc➔n the opportunity to attend school 
and acquire an educational product ca11not be conditioned upon 
the prepayment of tuition bi.11s. We inust admit to both surprise 
and distress when we wGre informed that a district, whose very 
purpose for existing is to provide educational opportunities, 
was denying admission to those very opportunities simply 
because a resident of the district was not paying the tuition 
charges for a non-resident student living in that district. 
F'urther, the child is required to go to school and tho school 
itself must be public. By 11 public" we belit-:~V(➔ the framers 
of the Constitution meant 11 open to all," not just open to 
those students whose parents 6r guardians.are residents of 
that district. Finally, the district has adequate legal 
recourse to collect tuition bills without using the educational 
process of the student, or the withholding thereof, as a 
sledg-o hammer over the hoads of the district's own residents 
in order to extract money from them. We are, therefore, of 
the very strong opinion that the pre-paynent of tuition cannot 
be a condition precedent to a student's admission to any 
public shcool in the State of ~daho. 

We trust wa have been of assistance, and if we can be of 
further service please advise. 

Very truly yours, 

FOR THE ATTORNEY GBNERAL 

JAMES R. IL'\.RGIS 
Deputy Attorney Goneral 

.. JRH: lrn 
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December 31, 1973 

Representative Bill Onweiler 
3710 Cabarton Lane 
Boise, Idaho 83704 

Re: Opinion As To Whether Federal Or State 
Revenue Sharing Monios May Constitutionally 
Be Used To Build A Nondenominational Chapel 
At ~he New State Penitentiary 

Dear Representative Onwailer: 

The Idaho Constitution would not prohibit the use of 
state or fe<leral revenue sharing monies for the construction 
of a nondenominational chapel at the Idaho State Penitentil1ry, 
but there is a question as to whether the United States Con
stitution would prohibit it. That question involves an 
interpretation of the two pinions of First Amendment freedom 
of religion: the 11 Establishment Clause 11 and the "Free E2teroise 
Clause. 11 

Tho "Erntablishroent Clause11 of the First Amendment pro
hibits the state frorr, ©Stablishing or aiding the estab.lishr:.,ent 
of a religion. rrhe nrgume.nt might be raised by an anti-religious 
group, an organization of atheists for instance, that tho 
stato would be establishing or aiding religion by building 
a chapel. The fact that the chapel is to be nondenominational 
would be imrnaterial since the facility would still aid "religion" 
in general. 

On tho other hand, the Establishment Clauso proscribes 
the establishment of secularism. If the inmates at the Idaho 
State Penitentitiry havo no opportunity to attend church services 
outside their prison walls, a counter argurnent could certainly 
be made that by refusing to build a place of worship secularism 
is receiving preferential treatment by the state. 

The 11 .E'ree Exercise" clause of tho First 1\rnc:indment. prohibits 
the state from inhibiting the free exercise of a citizen's 
religion. In support of the building plan, it could be argued 
that a denial to the prisoners'of a place of worship or 
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the opportunity to attend church outside the prison is a denial 
to the prisoners of the free exercise of their respective 
religions. 

As you can see, the prisoners' incarceration is a critical 
factor in this constitutional problem. It has been widely 
held that the state may not maintain such nondenominational 
sy_mbols of religion as crosses in city parks. But it is ap
parent that the building of a prison chapel poses a different 
question. Secularism is not nially promoted in the case of the 
c:r.oss since tho citizens may exercise religion in any number 
of other ways. But when a place of wor~hip is not maintained 
in a prison, and the prisoners are not allowed to attend services 
outside the penitentiary, secularism. docs seem to obtain an 
advantage. The state would probably be more in violation 
of the Free Exercise Clause by failing to build the nondenominational 
place of worship than it would be by building it. Moreover, 
it is probable that by not building the nondenominational 
chapel while refusing to offer prisoners the opportunity to 
attenc1 services in outside places of worship, the state is 
actually denying the prisoners their fundamental Constitutional 
right to free exercise of. religion. 

After consideration of the question and a research of 
applicable legal authority, it is my opinion that where the 
governnwnt regulates the temporal and geographic environment of 
individuals as thoroughly as it does to prisoners at the Idaho 
State Penitentiary, that unless it provides proper facilities 
for tho prisoners to engage in the practice of their faith, 
the state would be in violation of both the Establislunent 
nnd Free Exercise clauses of the First Amendment of the U.S. 
Constitution. Thus, it is my opinion that federal and state 
revenue sharing monies are a proper source of financing for 
a nondenominational chapel at the new Idaho State Penitentiary. 

WAP/JFG:lm 

Very truly yours, 

W. ANTHONY PARI< 
Attorney General 



W. ANTHONY PAGK 

AT!Of-H-.JEY GEf../f~RAL 

STATE OF !DAHO 
OFFICE OF lHE /~TTORf,ffY GE.NEHAL 

BOISE 83720 

November 26, 1973 

Honorable Walter P. March, Mayor 
Placerville, Idaho 83666 

Dear Mayor March: 

I have considered your letter and conversation 
regarding making water system improvements to the new 
portion of your city and the methods you may use to do so. 

Proceeds from townsite sales may be used by city 
officials to make public improvements. The statutevreads 
as follows:' (s'J.g-10

1 
r c ) 

11 '1'he proceeds received from such sales 
shall be disposed of as follows: 

1. They shall be applied to pay the ex
penses of the sale. 

2. To discharge any outstanding claims 
incurred in entering the townsite of said 
town. 

3. The surplus, if any, shall be a special 
fund to be held by such corporate authorities, 
to be used in making public improvements in 
such town." 

Thus, this section says that after the sale of lots in a 
townsite, one first must use the funds gained from the sale 
to pay the expenses of the sal~ and then to discharge out
standing claims incurred in entering the townsite. Then 
the balance of such funds may be used by the city officials 
for pubJic improvements in the town. You will notice there 
is no requirement of an election. The town officials are 
empowered to use the funds to make the improvements as neces
sary. 
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Next your attention should be called to 
50-341, Idaho Code. A city must comply with 
making improvements where it is applicable. 
section is attached for your information. 

Section 
this section in 
A copy of this 

You could require that the people to be benefited 
reimburse the city. However, you do not have to do this. 
This choice is up to the Mayor and Co~ncil of the City. 

You could also proceed to form a local i~provement 
district, bond and make the improve~ents that way if you 
desire. However, I asswne that since you have funds available 
you may use the system I have outlined earlier in this 
letter. 

Also a third rnethod is possible for such improvements. 
That is, a water district could be formed. These districts 
are formed by making.a petition to the local District Court. 

If we can be of any further help to you, please let us 
know, 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WARREN PELTON 
Deputy Attorney General 

WF: lm 
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ArrORf'IEY GENFRAI_ 

Mr. Robert N. Wise 
Acting Director 

STATE OF IDAHO 
OFFICE or- THC ATTOnt,a=:y GU~EH/1.L 

BOISE 83720 

November 26, 1973 

State Planning and Community . 
Affairs Agency 

Building Mail --~----
Dear Mr. Wise: 

OFFICIAL OPINION ://=74- (eS 

You have asked the Office of the Attorney General for 
an opinion on the following: 

What authority and responsibility does a highway district 
have as compared to city or county elected officials regarding 
the following: 

1. Acceptance of street dedications for public mainten
ance and improvement; and 

2. action of vacating public street rights-of-way? 

I believe it best to begin by elaborating on the definitions 
of certain key words, and then proceed to a discussion of the 
relationships existing between city G'G-BTI&M-s, county conu11issioners, 
and highway districts. · c..oll,1C,/:,: 

When we talk about "dedication" and "vacation" of public 
street rights-of~way, we are talking in essence about title. 
"Dedication" refers to the process whereby land is transferred 
to the public by a private owner, such transfer being made for 
a public purpose. The dedication becomes final in the case 
of cities upon acceptance of the dedication by way of approval 
of the plat by the city counsel followed by recordation of the 
plat. Idaho Code, 50-1312 and 50-1313. In the case of countjes, 
a dedication becomes final when the plat is acknowledged by the 
county commissioners, and followed by a recording of tbG plat. 
Idaho Code 50-1312. In both cases, the affect of a dedication 
ls to convey fee simple title to the government entity. Ida.ho 
Code 50-1312. 

Also, recordjng of the plat gives the public the right to 
travel on the dedicated street or road. See Mosbel v. Clevelnnd, 
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51 Idaho 468, 5 P.2d 549 (1930). 

The term "vacation" in the case of both cities and counties 
is virtually a reverse of the above process to the extent that 
it relates to ownership of the property in questio11. Upon 
vacation, the loca 1 government loses title to the pJ:opert:y. 
'l1 he procedu:r:e for vacation differs from that of dedication 
in that citizen action is required in the form of petitioning 
of a local government to trigger the-~acation process. The 
county commiss:i:onE!rS or the city council, as the case may 
be, then decides the petition. Idaho Code 50-1317. 

In neither of the above processei is it required or 
indicated that the highway commissioners have anything 
to do with the proprietary function of acquiring title 
via dedication of streets, or, in relinquishing title to 
those streets via the vacation process. 

In the case of bounties, it is clear that highway districts 
have "exclusive jurisdiction" over established roads. Idaho 
Code 40-16ll. In the case of cities, either the city govern
ment or the highway dis_trict, depending on certain circumstances 
which are explained in the next paragraph, has the same 
exclusive jurisdiction over established roads. Idaho Code 
50-311 and 40-3001 9t ~· 

There are two types of highway districts possible in 
Idaho. One is formed under Ti t1e 4 O, Chapter 16 of the Ic:!_9-}2.'2. 
Code, and applies to all counties· in the State of Idaho. The 
othcir might be formed pursuant to Title 4 O, Ch.apter 3 0, of the 
~o <:;:qde, and relates to counties with a population of more 
than 75,000. The latter highway district differs from the 
former only in that the latter highway district has juriL>diction 
over all roads in the county including those within the limits 
of an incorporated city. An established highway district has 
"exclusive general supervision and jurisdiction over all 
highways within its district, with full power to construct, 
maintain, repair and improve all highways within the district ... " 
and, "in respect to the highways within such district all of 
the powers and duties that would by law be vested in the county 
commissioners of the county .•. if such highway district had not 
been organized''. Idaho Code 10-1611, and 40-1613. This 
language applies to--existfn"cj highways, and does not seem to in
clude the highway district in the dedication or vacation 
process. 

Confusion might enter the picture when one tries to reconcile 
the.power of the highway commissioners to "abandon" an existing 
highway with tbe vc1ca t:Lon process. 'r1'1e a.bandonent poviE'r of 
the highway commissioners is exclusive. See M.osman v. Mathison, 
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90 Idaho 76, 408 P.2d 450 (1965). However, the term, "a.bandonment 11 

must be distinguished from the term, "vacation". Vacation · 
deals with conveyance of title. Abandonment does not. If there 
has been a vacation by the county commissioners then there is 
no need for abandonment, since the county government no longer 
owns the street or highway. If, on the other hand, there is 
<'rn "abandonment" by the bighwfly commissioners, the county 
government still has title to the land in question. 

It is my opinion that the highway commission has no 
official function in either the ded\cation or the vacation 
process. Once the dedication has be~n made, however, the 
highway commission has exclusive jurisdiction over the 
street or road. This includes the right to abandon the 
road. A vacation by the county commissioners,. on the other 
hand, operates to relieve the highway of jurisdiction over 
the road, since the local 9overnrnent doesn't own it anymore. 

, c.x1·sJ1;1c/ 
I would suggest that the ex-is±ngc statute is somewhat 

awkward, and would further suggest that county commissioners, 
city councils and highway commissions work together in the 
vacation and dedication, process. Input from the highway 
commission could prove to be invaluable in those situations. 

Very truly yours, 

F'OR THE l\.TTORNEY GENERAL 

JAMES C. WEAVER 
Assistant Attorney General 

JCW: lm 
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STATE OF IDAHO 

W. AtHHONY PAHK 

AlTOHt-lEY (,ENEHAL 

Ms. Linda Gonzales 
Administrative Director 

and 

Mr. Fred Grant 
Commission Counsel 

OFFICE OF THE ATlORNEY GF.Nf:f<AL 

BOISE 83720 

November 26, 1973 

Idaho Commission on Human Rights 
Statehouse 
BUILDING MAIL 

Dear Ms. Gonzales and Mr. Grant: 

Your letter of November 16th, in which you request an 
opinion as to whether or not you might have your budget pre
sented in a separate appropriations bill, has been referred 
to me for comment. 

There is nothing in the Idaho Q.Qde which would prohibit 
the presentation of a separateappropriations bill to the 
legislature for your programs. I would, however, draw your 
attention to Idaho Code, Section 67-3514, entitled Appropria
tion Bills to be Prepared by Joint Conuni ttees. 'l'hat section 
provides that the joint conunittees of the legislature in charge 
of appropriation measures shall prepare and introduce appro
priate bills. As you are already probably aware, you should 
work closely with this committee in determining whether a 
separate appropriations bill is suitable. If the relevant com
mittee has no objection to a separate appropriations bill, 
then there is nothing in the code which would prohibit it. And, 
I see no reason why the relevant committee would have any objec
tion. 

If you have any further questions, please feel free to con
tact me. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAM.ES C. WEAVER 
Assistant Attorney General 

J·cw: cg 
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OFFICIAL OPINION #74-. 

Mr. L. Gorrono 
Attorney at Law 
105 lJorth Hnyc s 
P. o. Box 637 
Emmett, Idaho H3617 

DGar Mr. · Gorrono: 

l·h.1V~v.11:.h'l'.' 28 1 1973 
\ 

G/' 

OFPICL\L 0PDUON 

In your letter of October 22, 1973, you pooed for opinion 
the questions: "Is a ooliceman entitled to a witness fee thQ 
sam(1 as uny other witness? 11 and "Is it mf.lndo.tory urnlcr I.C. 
19-4301 to lwv~ a coroner.' r, inqw3,,;t?'1

• 

In response~ to tho fir.st question rovn:rding witnosfJ fees 
for policemen, if: t.Jw f.:t:ate is a party in a crim.i.nal or civil 
matter, tlrnn no witnoss fees wou].d be recoverable since it is 
his duty to go to court and testify on behalf of the state. 
Ordinarily, the policemen will attend to their courtroom duties 
durin9 their normal working hours us it is part of th<:?ir respon
sibilities as policoi~en. If their shift hap~ens to fall at some 
time other than nor1~1a1 workin<J hours, then the police force may 
maka arr.nngomcnts to j u•;;<;;le his shift with anotht.Ur man or they 
nay grant him cm1pe.n~v_::1to.1:-y time or ovartim~, dep1Bnding on their 
ne0ds and bud.got. 

Civil r;m. ttci·s botween two private p,:u:t.ie.s not connc.cted ~,d th 
tha state pres~:llnt a differont situation. J.n thll.t ci.rcumst.anco, the 
policemlln is a citizen liko all the rest of the peopl0, and should 
be treated an sach. 

I,1 rosponso to the second question, I f0el that corrective 
le~JiBlntion would bo the bE'.!St c:mswi;i!r r<1th0n· them an A.tto:r:ney 
G0neral' s opinion. 'J:h.is of1:ice ia conBidorini_;;- the appro;;n:- ia tt! 
measures to alleviate the problem. 

Very truly yours, 

POR mm A'I"l'ORNE'i rn:m.1?.:Rl\L 

J1U·E~S P. KAU.E''i'1A~/ 
Assistant Attorney General 

I 
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STATE OF IDAHO 
OFFICE. CW THE A.TTOHNEY Gf:.Nt.HAL 

BOISE 8372.0 

November 29, 1973 

OFFICIAL OPINION #74-~i 

Mr. 'l'om Morris 
Prosecuting Attorhey 
Benewah County 
Saint Maries, Idaho 83861 

Dear Mr. Morris: 

We have had an opportunity to review your letter of 
October 15th, in which you seek ~dvice from this office 
regarding boating regulations on the St. Joe River, and also 
in which you pose certain questions regarding the jurisdiction 
to pass regulations concerning the waters in Benewah County 
generally. The discussion which follows should, we would hope, 
tend to answer those questions. 

At the outset, I would like to call your attention to 
the enclosed Law Review article from the Wisconsin Law Review. 
It appears to discuss in a comprehensive manner the state 
of the law generally in regard to your problem, and I hope 
you find it useful. • 

It is our opinion that the regulations which you mention 
could be promulg·ated by the Benewah County Commissioners. 
There are some obstacles to overcome along the way, however. 

We feel that the regulations could be passed under the 
autl1ori ty of the Id~ Cons ti tut ion in Article 12·, Section 
2 which reads as follows: 

"Local pDlice regulations aut];o:cized.-
Any county or incorporated city or 
town may make and enforce, within its 
lirni ts, all such local police,,;, sanitary 
and other regulations as are na'i:;1conf l.ict 
with its charter or with the general 
laws. 11 

rhe cases which are outlined under this provision indicate 
that broad powers exist in local governments in Idaho to pass 
police power ro9ula tions. JI01.,,,;ever, the quzi lif ie:1;;i.ca.tion f onnd 
in the quoted constitutional provision that requires consistency 
"with the general laws" will present sornewha·t of a problem 
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in light of Idaho Code, Section 39-2528, which i.s found in 
that portion of the Code dealing with "Speed Equipment and 
'rraffic Regulations for Boats and Watercrnft, 11 and reads in 
pertinent part as follows: 

11 (a) '.l'he provisionf; of this act, and of 
other applicable laws of t~is state, 
shall govern the 9peratio~~ equipment, 
numbering and all other matters relati1::2_ 
thereto whenever any vessel shall be 
operated on the waters of this state, 
or when any activity regulated by this 
act shall take place thereon; • 11 

(b) Any subdivision of this state may, 
at any time, but only after public notice, 
make forrnRl Rnnlicatjon to the denart
ment for -~pe~i~l rule; and regulations 
with reference to the operation of 
vessels .on any waters within its ter
ritorial limits and shall set forth 
therein the reasons which make such 
special rules or regulations necessary 
or appropriate. (Emphasis added) 

It there is a conflict with the "general laws", it will be 
a conflict with this proyision, and with no others, in the 
opinion of this office. 

It might be possible to distinguish the type of regulation 
you propose from the regulation referred to in title 39-2528 of the 
Idaho Code. If you believe this to be a possible alternative, 
then I urge you to take this course. On the other hand, Idaho 
Code, Section 39--2528 in sub-section (b), allows for application 
by local government to the Department of Law Enforcement for 
the promulgation of regulations broader in application than 
those found in the Idaho Code. At first glance, I can see 
no difficulty in obtaining a grant o[ gQrmission from law 
enforcement to prornul~Jate your f-~~_:_\-e-h's'!s if your reasons 
are adequately presented to the Department. The enclosed Law 
Review Article suggests several policy arguments which v'muld 
make your reasons more acceptable to the Department. Upon 
obtaining permission from the Department, there would be no 
problem of conflict. "with the general laws". 
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I would also draw your attention to those methods suggested 
in the Law Review Article to accomplish the end sought which 
would not be in conflict with Idaho Code, Section 39-~;-,;1..s-...:2 21. 
The present zoning enabling legislation does give local govern
ments authority to zone lands. The enclosed Law Review Article 
suggests various methods which could be used under this en-
abling legislation, such as shore zoning, regulation of com
mercial enterprises, and other methods of traditional zoning which 
w_ould tend to have an effect on the use of power boats. 

The article also points out the problems and the challenge 
of providing for adequate enforcement of the regulations once 
they are promulgated. A good deal of thought should be given 
to possible efficient administration and enforcement methods 
in the drafting of the regulations. 

I would also like to suggest that traditionally, police 
power regulations which are based on a nuisance theory are 
often easily uphe1a;· accordingly, the purpose of the ordinance 
should be stated as being for the control of a defined nuisance. 
Al~o, and as you know, police power regulations are invariably 
subjected to a "reasonableness" t.est. In addition to the 
defined purpose of th, ordinance, a strong foundation should 
be laid for the reasonableness of those regulations, such 
foundation being stated within the ordinance itself. Also, 
discriminatory purpose and effect should be closely guarded 
against. 

A jurisdictional problem may exist alio. The cities, 
of course, have authority to act within their limits; I would 
suggest that you work closely with cities falling in this 
category in adopting the proposed ordinance. 

I hope that this answers your question in regard to the 
regulation of boats on the St. Joe River, and also on those 
other bodies of water locat~d in Benewah County. As far as 
jurisdiction generally over those bodies of water is concerned, 
it would appear that whether the local government has jurisdiction 
would depend upon the conduct sought to be regulated. In the 
absence of an express federal dr state law which would be in 
conflict with a proposed local ordinance, then I would opine 
that the State Constitution provision found in Article 12, 
Sect.ion 2 would -allow local government to promulgate a 
regulation. 
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I hope that we have answered your question. If you have 
any further questions, please feel free to contact us. 

Very truly yours, 

FOR '11HE ATTORNEY GENERAL 

JAMES C, WEAVER 
Assistant Attorney General 

JCW:lm 
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Mr. Milton Small 
Executive Director 

December 3, 197.3 

Offico of Higher LJucation 
BUILDING MJ\IL 

Dear Mr. Small: 

I I 

Wo wish t.o provide our opinion. to your n~q,rnst on the issue 
o:f whether or not IJaho can provide a statewidl:~ scholarship pro-· 
gram funded thr.ou9h upp.ropriatec.l funds ,md adrniniotored by the 
Stal:<t Boi:i.ra of 1~ducation.. '1.'he second qut➔stion ·that you have 
asked .i.s 'i.11lv~t:lv:,r or not students, oth.:.-:irwise eli0"ible, wllo attend 
the non-public, private and religiously oriente0 institutio,Ls of 
higher education may participate in such a vrogram. 

We can find nothin9, in either tho .££>J~pJ;,i.~.,U-,,g}:!, or the statutes 
of the State of Idaho wh1ch prohibit tho legislature from appro
priat.in9 funds fr.om what:.e.wor aource to tho Statc.ll Board of J1<luca
tion to be usod under guidelinea established by thti.~ le9iEJl,:1ture 
for scholarship.s to eligible individual reci.pi1::-nts as outlined in 
tlrn draft copy of the scholarship p:i:·ograrn. '1'herefore, W(; would 
assur.1e that a proqram L1sinq r.tat.o funds for scholarship purposes 
is a valid ~'md proper use of stat<:il fun.ds. 

The second qu6stion which you havG asked us is wh~thcr or 
not these scholarship funds, if provided for, can be awarded to 
a r12c:i.pient who Zltten.ds an institution of higher ed1.tGi:.'l.tio11 in tho 
State of Idaho which is non-·public and whic11 way also be rcl.i.gious.ly 
oriented. 

h'e h<i:l.V(3 vt~r:y serious r0scrvat.ions about tho us(: of public 
fun.as that ovontually find t.hei:c way int.o the t:r.:casury of non·
public and pat·t.i.cularly religious institutions. Article 9, Sec
tion 5 of the Constitution of the State of Idaho prohibits the 
legislature oro,/j/otile"r "'publlc corpo1.·ation from ma}dng any appropria
tion or puying from any public funds or monieG wh,~tever, anything 
in a.id of any church or seotari-i-m o:r: reli9ious society, or for a 
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sectarian or rc.iligious purpose, or helping ouppoJ~t o.t sustain 
any school, academ"- colle~1e, univeroity or other literary or 
scientific institution, controlled by any church, s1.?.ctar.lan or 
rElli9ious do.nomination whatsoev(~.r; nor .shall any 9rant or dona~
tion of land, 1'.1oney or other person~l prove.rt.y ever be made by 
the state, or any euch public corporation, to any church or any 
sectarian or roli0ious purpose. 

'l'hen~ havo beon in thl.:l! recent past•; a number of cases iu 
State Supreme Courts and the Supreme Court of the United States 
on the issue of tho separation of church and r;tate, where either 
the Con9.ross of the Unite<l States or a stato lcgislatL1re has 
attenq>ted to provide son~ financial support directly or indirectly 
to private and sectdrian schools, colleges or univorsities. These 
casl':?S are split in the f.inal holdin~r as to whether or not Gu.ch 
acts of the stt1t<:~ lc:9.isla.tunts or Urn Congross do, as a m,:i.tter of 
law, violate the uoctrin.e o.f separation of church and state •. 'l'ho 
State of Idaho hn.s had very little experience on this issue. How
ever, we do have a rather definitive case entitled !EJ2.~!E,:!: v. 
Engelkins.1, 94 Idaho 390, 488 P.2d 860, which had to do w.ith the 
financial support from the state to local school districts which 
transported students who attend private parnchial schools. In 
th<'lt particular ct1!.H2, tlv.~· Supreml1 Court of the Sta.te of Idaho 
stat-r:1d that such fir.~mc.i.al support violl1t.ed hrticlu 9, DE~ction 
5 of tho J..~s:m.s,t:,~;t.,'-1,1:;,¾,£!ll• It i:;hould ho noted that ti1z1t cnse h<1d to 
do with the support of bussing to private ,rn.d yarochial elementary 
and secondary schools in the State of Idaho. It did not h,1ve any
thing to do with tho distribution of state scholarship funds to 
an in<lividual who attends a private or parochial college or uni
versity. However, we havo an id<i~a of how our court ini9ht rule 
if tho issue of the State Scholarship l"und as pr(1sent1y pr.oposod 
came before it. 

In o; .. u:: ro~.~eurc:h, ·we have found that th0 at.ates an) almost 
evenly split on tho issue of public tra1u,;por<1.t:ion, providiw:1 t0xt 
books, supplo~entiny teachers' aalurias, anJ other matters where 
the stnte appears to su.ppo.i::t either directly or indirf.!Ctly a pr.i-· 
vate or parochial school. Therefore, we cannot give you a defini
tive answer that the proposilll is within tht» constitutional ?Cr.
ruisaion or that it is a practice which the eonstitution bans. We 
can only sug9~,st that there is a probl0u, here. Whether the Statf.1 
Boar.d wishe::; to tost:. this matter by encm1ruginq tho legislation 
;:md. then challenging or ha.vin~; the l<::gislation challf:n•Jed is a 
matter of policy for the Board. 

We realize that we have been less than explicit and firm in 
our opinion herein. However, the issua of constitution'ality of 
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a proposed piooe of le<:,·islation cannot ba firmly estublishe:1d un
til the ~1upremu Court of the 8tato of Idaho Bf)flakr:. on the issue. 
()1Jr ~>urposo hore is only to inforq1 you that there is, as wo view 
it, c:1 very renl "..Juestion as to the• co1tstit1.1tionality of this pro
l::osr~l, which includes Gtudcnts us i:-ecipients of state scholarship 
funds who atten-:1 1,riv<:tte institutionn in th~ Gtatc of hll.lho. How·
ov,::c, t.his {.:oes not mean t.hat we ar .. J of: t:.hr:,i opinion that such. a 
pi:ovrarn is absolut.ely banned by the ~onstitut.ion. 'l'hCJ;1refore, we 

- w.i.1-1 be of whatever service you may dir~l;t in determining the 
issue~ 

cc: tion. Percival /L \!Jeschr2 
Dr. James B. Todd 

Very truly yours, 

,JAMES R. HARGIS 
Deputy Attorney General 
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W. ANTHONY PARK 

ATTOnNE:Y GEI..JEHAL 

Mr. E. L. Scott 
City Attorney 
City of Malad 
P. o. Box 145 

STATE OF IDAHO 
OFFICE OF lHC AlTORNt:Y GENLf'iAL 

BOISE 83720 

December 7, 1973 

Malad City, Idaho 83252 

Dear Mr. Scott: 

Your letter of November 20th in which you request an opinion 
regarding Idaho Code, Sections 50-1403 and 50-1405, has been 
given to me for comment. 

' 
I believe that 50-1403 would require a public hearing when

ever a tract of land is to be "sold, conveyed or exchanged" by 
the city. I further believe that if the council is going to con
vey that real property to any of those institutions or entities 
designated in 50-1405 of the Idaho Code, then such a hearing 
would not be required. I base this belief on the language of 
50-1405 which states that for any of the referred to entities, 
a conveyance may be made "aside from the provisions of Section 
50-1403''. To me, this would indicate that the referred to en
tities are excepted from the hearing requirement. However, the 
conveyance still must be done by ordinance according to thE terms 
of 50-1405. 

To summarize, I believe that if the exchange to which you 
refer is to be made with any person or entity other than those 
persons or entities listed in 50-1405, then 50-1403 requires a 
hearing. 

I hope that this letter answers your questions. If you 
have any further comments or questions, please feel free to con
tact this office. 

Very truly yours, 

FOR 'l'HE ATTORNEY GENERAL 

JAMES C. WEAVER 
Assistant Attorney General 

JCW:cg 

-·J-1 



Hon. ivilson l~olJ.09\J 
Cor:1,ni[rnioner 

!Jecornbcr 10, 1973 

D0parb1cnt of Agriculture 
:::tntc of Id.::tlio 
DUILDING Hl\.IL 

Do.::tr Commissioner Kellogg: 

In your letter of November 2, 1973, you request an orinion 
relative to the propri6ty of paywcnts by your department of pro
i:csr.,ionnl license f(~es of vr.t:i:ious dep.:irtwontnl er.1ployees. We 
conclude~ th,:,,t, rt payment of !rnch E!xpensos by your cl0partmc.mt is 
proper und wo giv0 tho following rationale. 

Ji.. proi~crrn.ional erc:tployce is, notwi tlu.,tandlnsr tho fact that 
he is a professional, an c;~ployo(-:!. 'l'h1s p:r:c!:1irrn is establi:]hcd 
initially bccau/Jl.'i ,m <.'-l,'.1ployr.:e mu~;t bo diffcrcnt:i.<1tcd fi-or;1 an 
independent contr.:1ctor. \:i'i th an independent contra.ct.or, you bid 
for ,l result. <1nd you have no riqht of control of the r:wthods by 
\vhich the result is rc.:iclied. An employee oc:cupies a diffo1~cnt 
position, as you know, and you contract to reach possibly tho 
uom0 result but through your own tlirection and control of the 
cmployao. 

:Cf you weJ:c to cL1pJ.oy 2,n in.der)enc~ent contractor to p1?.rforrn 

') i I-' 

tho se:n:vicos your veterinarians ,rnc1 oth0r professional employees 
provicfo, there would bo J.i ttle quc"' l:ion but that those indc::pcndcnt 
contractors must bring with them tools of their trade, i.e., pro
fessional licenses among other things. With an independent con
tractor you would just as surely pny for l1is professional license 
but it v1oultl bo in the form of the neCJotiatcu total contrc1ct p:c:Lcc. 
Hhon u pr()fessiona.l, such c:w il. vetorina:r:ian con:.os on your ::,;taff 
an an cr;tployco, thor(~ ls no le0al pro hi bi tion f:ro1:1 your f urniGhing 
hi:n with all :cc1qui).'Cd l:i.consc:s and parmiti; j 1.rnt as there is no 
lG\,1<11 prollibi t.i.on fJ::'or,1 your furnif.;hing him the other tools with 
which he i~J required to wox:k, such as medical supplies. \<Ji th 
nn atto:r.ney you fm:ninh him an office, a secretary, a typic:::writer 
and all suppJ.ion ne:cE.issary to enable the lawyc:-ir to rel\Ch the 
dcsin~cl rosul t. I£ you were to hire an independent coh tractor 
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for tho snrae result, you would pay him a flat rate and he would 
then provide his own pencils a.nc1 paper, etc. 'J.'ho liccmr.rn to 
practice, just like: the typewr.i.tcr, .is furni.shGd by you to your 
exnployees in order to enable you tb reach a dcsiretl result. 

Ono caveat in your letter wus that.·your professional people 
engage in no private activities of their own, but devote thoir 
full ti1:w to the duties of your departmcmt. Un<ler such circu:n-
stancos to require an employee to furnish his mm p:c:of(~!Hdonal 
lic(mso is no u.ifforont, it seems to us,· than to roquire an 
employee to furnii:;h~ his own off ico or his own Bupplies that he 
rnust usc-J in connection with his employment. 

Wa express no opinion on what our conclusion might be if the 
professionals on your staff woro allowed to practice privately 
outsicte and in acl<ltien · to employment. with your department. 

(7\_ Jo( ,· -/-,' 0 f'\ 

If this tatter does not sufficiently clnrify the subject 
matter of your inquiry, we would be hur,py to furnish whatever 
ot.hor. assistance you dcsitc on roqu0st. 

Very truly yours, 

FOR ·rim A'l''l'ORNEY GENERAL 

CLARENCE D. /:.:UITER 
Chief Uoputy Attorney General 

CDS:cq 
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December 11, 1973 

Mr. John F. Croner 
Chief DeJQty Secretary of State 
State of Idnho 
BUJ.LDilJG HAIL 

You have requl1sted an Attorney General's opinion as to 
whether the Idaho People's Party will on.joy ballot status .for 
the 1974 general election. 

Title 34, Section 501, Idaho Cod.~), which d1;?fineB procedures 
for tho creation of poli ti(;!al-part":Ciis.;' reads in pertinont part 
as follows: 

"(1) A 'polit.i.cnl pa.rty' within the moan·· 
ing of this act, sho.11 .bo deorned as an or
ganization of electors under a given name. 
A political party shall be deemed created 
and qualified to participate in elections 
in any of t:.ho thrEHl (3) ways: 

(a) Dy having three (3) or more candidates 
for state or national office listed unGcr 
the party l1£lJY\(~ at the last ~1eneral Glcction . . . 

The Ponca and Freedom Party, now the Idaho People 1 s Party 
by virtue of a formal nm•1e change, qualifies for ballot status 
by virtue of the t1bove statute. The Pt'!!ace and Freedom Party ran 
three candidates for state and national office in the 1972 gen
eral election. 'J.'hose candidates were: Dr. Benjamin .:.;pock, who 
ran for U. s. President, Mr. Julius Hobson, who ran .foJ: u. s. 
Vice President, and !.'-is. Gonlldine '1'ipton, who ran for State Itcp·· 
resentativa from Idaho's 18th legislative district. 

There is no question that the office of state legislator is 
a state office within tho meaning of Section 34-501, Id~10 Coda. 
Likewise, there is no question that the off ice of P.renid(1nt of 
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the Uniteu. Stater, is a n.ltti.onal office within tho meanin<J of 
Section 34-501, Idaho Code. It is my opinion that the office of 
Vice President of the United States is also a national office 
within the meaning of Section 34-501, :ti:1a.ho Code. In view of 
this opinion, the Peace und Preedom Party did, in fact, have three 
carididates for state o.t· national office· li!.:itcd ,mder the party 
name at the last general eloctj.on and is thus qualifi<:!d, under 
its newly adfupted name, for ballot status in the 1974 general elec
t.ion. 

cc: Mr. Jon Robertson 
2820 Clark Street 
Boise, Idaho 03705 

Very truly yours, 

W. ANTHONY PARK 
Attorney General 
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December 11, 1973 

Mr. Thomas n. Cnmpion F- s,(,;,, 
I J 

Kneeland, Laggis, Korb (, 

Attorneys at Law R.__e .... · 
Saddle Road 
Big Wood 
Ketchum, Idaho 83340 

Dear Mr. Campion: 

In your recent letter to John Croner of the Secretary of 
State's Off i.'ce yott allego that there was not prop<::~r notice for 
the hearing to establish the Carey Water and Sewer District as 
follm·m: 

'"rhe hearing on the establishment of snid 
district was held in, District Court in 
Hailey on March 29, 1973. Notice of that 
hearing was published in the Biq Wood filver 
Journal on March 15 and 29, 197'!. I.e., 
Section 42~-3202, 42-3206 require publica-

~ tion for three consecu~ive weeks prior 
to tho hearing. The c1tizons of Carey 
did not rccei ve the Wood River lrournal 
until Friday, March 30;-19'73.-11 -----

According to your letter the above mistake in noticing up the 
hearing is the only error you claim in this matter. You do 
not claim any error in tho subsequent election. 

It should first be noted that the next to the last section 
of the Idaho Water and Sewer District Low provides as follows: 

11 4 2·-3226. CORRECTION OF PAUVI'Y NOTICES.·---
In any and every case where a notice 
is provided for in this act, if the, court 
finds for any reason that due notice was 
not given, the court shnll not thereby lose 
jurisdiction, and the proceeding in ques
tion shall not thereby be void or be abaited, 

I 
1. .,,: 
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but the court shall in that case order duo 
nntico to be given, and shall continue the 
hearing until such tima ns notice shall bP 
properly given, and thereupon shall proceed 
ns though notice had been prorerly given in 
the first instance." 

As we understand the situation, the attorney for the Water 
District claims that the last paragra~h of ~ection 42-3207 
affectively cures any failure of notice in the hearing. 
That paragraph reads as follows: 

" .•• If an order be entered eotablishing 
the district, such or.d0.r shall b12:1 deon,ed 
final nnd no appeal or writ of error shnll 
lie therefrom, and the entry of such order 
shall finally and conclusively establish 
the regular organization of said district 
against all persons except the state of 
Idaho, in an action in the nature of quo 
,,,a.:r.rnnto, cornmrmced by the ,"lttorney··srEmernl 
within thirty dayn aft,:~r said decree declarin<J 
such district organized as herein provido<l, 
and not otherwise. Thri organization of ea.id 
district shall not be directly or collaterully 
questioned in any suit, action or proceeding 
except ns herein expressly authorized." 

You will notice that the above provisions appear to bar Any 
notion in appeal or by writ in relation to such a matter. 
And they say that the order establishing the district shall 
be conclusive and fi.nal and that the action of the clistrict 
cannot be directly or collaterally attacked in any other suit, 
action or proceedin9. However, if there w~re no jur.isdiction 
in tho district court t.o org~nize tho disttictr it is <.,'):X1::n.irnely 
doubtful such scc::tions of law coul(1. withstand consti tutionaJ. 
attack through some npproprinte romedy such as a writ of rev4ew 
or a writ of prohibition. It would appeftr that if such sections 
actually mean to attempt to stop review where tho court lacks 
jurisdiction they would probably be held invalid under the State 
and l"Hl~erul Con~ttJ.:t;µ_:t:Jgns, rarticularly Article 1, Sections l and 18 
of the Idaho Constitution and the Fourteenth Amendment of the 
u. s. coi1sti tut.Ion. It has ofb-:n been held in Idaho that act.ions 
of-:1 court which-·are invalid because of l,ack of. jnris<liction 
ca.n be prohibited, §p.iy_oy y_. Dt~ri_2~. Co~, 37 Idaho 774, 
Evans v. District Court, 47 Idaho267, In Re Hultner-Wnllner, 
48 Idaho s·cr7·; .. -coeiircf1Aleno Turf Club v·:-··cogs~10'fr,-·!r3--IcTaTio-·· 
324. There is~-·ai'7~gooctautEority·-ETiaf a.r1···tiivaTfd election 
can be prohibited by a writ of prohibition. Baker v. Goodina ~- .. ~-..... __,_,..,,_, -·· ------ .... -~-----·-· 
C~m1:y, 2.5 Idaho 50G. 
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Obviously, it could be argued that if there was fail-
ure to give notice as provided for by Sections 42-3206 
and 42-3202, Idaho Code, the court lacked jurisdiction to 
hold the subsequentelection to form the district or a later 
bond election. Wuchter v. Puzzutti, 276 U.S. 13, McDonald v. 
Mabee, 243 U.S. 90, Mullane v. Cenfral Hanover Bank and Trust Co. 
339 .U.S. 306, Walker v. City-ofHutchTnson, 352U.S. 112. - ____,_ -

On the other hand in Idaho there is a line of cases to 
the effect that failure to give proper notice in the case of 
a special election is only jurisdictional if the persons objecting 
to the election take action before the election is held. 
If they wait until after the election is held, the notice 
sections are only directory. This has been held even in cases 
involving bond issues. Keys v. Class B School Distrbt, etc. 
74 Idaho 314, Boise City y_. Better tromes Inc._, 72 Idaho 441, 
Lewis y_. Woodall, 72 Idaho 13, Harrison y_. Board of County 
Commissioners, 68 Idaho 473, King v. I.S.B., 46 Idaho 800, 
slzi"nore y_. Board ?.£ County Coinmissioners, 36 Idaho 184, Weis
gurber y_. N. ~ ~on~!:1.X., 33 Idaho 67 0. 'l'hese last cases are 
at least indicative of the fact that if one intends to do some
thing about a special election it should in all cases be done 
before the election or the courts .are likely to ignore it. 

To us, the most serious problem in this matter is the 
fact that the actions of the wa·ter and Sewer Board and a sub
sequent bond election might be void because of this failure 
of notice. In such a case there c'ould be liability on the part of 
the Board and~ might be exceedingly difficult to se!l a bond 
issue of the district. We are confident that anyone involved 
in such an organization would certainly want to avoid such 
problems. 

For these reasons, we would suggest that just as soon as 
possible this matter should be called to the attention of the 
District Court and/or a writ as above suggested might be taken 
to the Supreme Court. 

WF.:lm 

cc ,John A Doerr 
Attorney at Law 
Twin Falls, Idaho 83301 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELrl'ON 
Deputy Attorney general 

cc John Croner 
Office of the 
Secretary of State 
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Hr. 'l'homas W. Feeney 
.7\ttorncy at Law 
Blake, Feeney & Mosman 
1901 Idaho St:r.eot 
Lewiston, I<laho 33501 

December 11, 1973 

You have asked this office to give you an opinion relating 
to tort liability for the Lewiston Port District. You asked, 
(1) Whether the Attorney General's Office would be able to pro
vicie a defensili' for the commis.i.:d.oners aqainst tort liability. i 
(2) Can port fuuds raised.by tha port's tnx levy be used to pay 
for such def~nse ag.r.-dnst tort olnir:is? i ri.nd (3) WhcthGr port com--· 
wission taxes could Le usoJ to satisfy judgruents against the 
port district and/or to procure liability insurance coverage for 
. its commissioners. 

Section 6-902(2) & (3), Idaho Code, read as follows: ,..._..._.....,,........--.. ... 

"(2) 'Political subdivision' moans any c.:ounty, 
city, nunicipnl corporation, school district, 
special itnprove;ncnt or taxing district, or any 
other political sub<livisioH or public corpora
tion. 

" (3) 'GovtE!rnLKiintal ontity' m~anr::; and includes 
the state and political subdivisions nu hora
in defined ••• 0 

"B1wept ,:H3 o thcrwise, provid0~d in this act, 
every c;ovcrmaental entity is r.iubject to 
liability for its torts and those of its 
employees noting within the scope of tlH.dr 
ernploym•:!.lnt or duties wh0ther arisin9 out 
of a governmental or proprietary f:unc~tion~ '' 
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isfith certain m:ceptions as i3ot forth in G·-9 O•l t r,J.,1.ho Code, 
all ~Jovornnental i;-rnti ties ,3.ni liablo for th,;.iir torts tuv.!or · this 
law. Section 6·-923, J.d,:1110 Codi:'~, n?,1.ds ,:1s follo1tls: 

"All political subdivisions or the sti;tte 
shall h'1Ve tho authority to purchase the 
nc.=u:::ear:Sury liability insurance. 11 

"rlQtwi thstancling- any prov,isions of law 
to the contrary, all political subdivi
sions Hhall hnve authority to levy an 
annual property tax in .th1J amount. nocea•· 
sary to pay the premium for insurance as 
ht~rein authorized, even though as a re
sult. of $UCh levy the rna:idmum levy 
oth(p:wise restricted by law is exceeded 
thereby; provided, that the: revcm.H:s dc
l~ivo0. therefrorn·may not. be usod for an::{ 
()ther :purpor;c~." 

Thes0 sections then seem to provide U1at any political sub
division may obtain tort insurance and may tax tharmfore. Sec
tion 6-928, IJaho Code, also provides that a political subdivision 
n1ay levy a tax·-to pay a judgment against it for a tort claim. 

The ten1 "taxing aistrict" has been defined to be a new and 
sep.:trato territory within which a npccial asrnessment may be levied 
and collected on an ad-valorem basis on taxable property within 
the <listrict for the purpose of providing funds to pay for local 
p~1blic impx:ovcmont.s which are not politi(.~al or govo.rnncntal in 
nnture and which h,tve been determined by tho legislatur,~ to b(("! of 
special benefit to the people and property withit\ that territory. 
Archer v. Cit;:( of Ir~9ia~1~ol.i:_s, 122 1LB.2d 607, 233 Ind. 640. 

The works to ho undertaken by the port district within its 
law itre certainly improvements an<l should qualify under Chapter 
9 of .Title 6, Idaho Code. For instance, building of shiplocks 
has been held to he a public im1n:-ovcm.cnt. Buil(Un.9 of docks and 
piers have b.,)<1m held to be public improvements; building of wharfs, 
piers and landings havt1 be.<rm held to he a public improvement; 
building of causeways and embankments have been held to be public 
improvf.unenta and buildirHJ of many t.ypeB of structunrn have bcGn 
held to be public improvements. Goe, for instance, Wost Virginia 

\, ' ~~1.:.E and ?.:~I2C2~ (:~~~-li¼-~~.~ v. £.££~, 171 H.Y.t;. lOGS, 104 Hise. 174; 
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v. b.:tlt1nors2 1 G8 .1\. G, 106 rid. 561, 
5!3G; u.[:. v. 220 Acres of Ltmd, 
;\pJ.~lic;at:.ion of Pm;t J\uthffritx_ l'.!:.9..!:.~
:w 925. 

•r11Us, we believe that. the courts w0uld. hol<l that a port dis
trict is a special improvernent or ta:dn9 dist;r,:ict and that Chapter 
9, Title 6, Idaho Code, would apply to a port district. A port 
dist:d.ct would thw.s have tort liability. It could tnke out in.Hur~ 
,rncG for that liability and it could ta:-<. to pay for that. insurance 
or to pcty for tort liability, aAl as provided for by said Chapter 
9, Title 6, Idaho Codo. 

Finally, this office could not represent the district in such 
a suit. (see Section 67-·1401, _!.dah9. CodE). 

Very truly yours, 

FOR •~'HH AT'i'OIUJEY GY~NLRAL 

Wl'1RlCN l?LL'l'ON 
Doputy Attorney General 
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Mr. Robert N. Wise 
Acting Director 

ucce~ilier 12, 1973 

Plwrming und Community Affairs 
BUILDING MAIL 

Dear Mr. Wisc: 

You hav1:a asi'~e<l this office to respond . to the foll<.)wing 
question: Does the language of Idaho Code, Section 50-l306A 
to the effect that, 0 when any persor;-;' parsons, firm, associa
tion or corporation may desire to vacate a plnt or any part 
thereof .•• ",limit the filing of petitions to vacate solely 
to persons that. own the platted land.? 

At the outsE~t, I woul<l liko to point out tl1c.tt thon.1 .is 
an apparent overlap in the terms of Idaho Code, Section so~l30GA 
with the terms of Idaho Code, Section 50-131"7. 'I'he for1aor sta
tute was enaoted in. f9717""while tha latter was enacted in 1967. 
Both seem to dictate th0 proceduro to be followed iu vacating 
property in countios. 'l'he inoonsisttmcy between the two stat,1tes 
.is found in the proccdnres to be followed in setting ur-> a public 
hearin~1 um:lcr the vacation procedure. 'l'he statutes arn not ai 
all inconsistent in regaru to thr:; qu,vstion ho.re presented, how
r:)ver I since both statutes refer to 11 any person, p,.n:-sons, firm, 
association or oorporation 1

j. '.ro th,~ Emte:nt the two statutes aro 
inconsistent, there would probably be a queotion of whether the 
later statute implicitly repealed the forraer; but, as stated 
above, this question of implicit ropaal would not apply to the 
question presented. The sole question presented in tliis opinion 
is one of standing, and asks: who can b.i:ing a potition to vucate? 
'l'hc anF;wcr. to this question applies t.o both sta tut.es. 

To repeat, both coJe sections state that "any porson, persons, 
firra, ansoc.ia.tion or corporat.ion 11 11ay 1,,otition for vacation of a 
previously platted subdivision. It is a generally recognized 
1:ule of statutory construction that where. the language of a statute 
is plain on its faco and admits of no more than one meaning the 
duty of interpretation does not a.ris(~ and the rules which are to 
aid doubtful r:.wardn<Jf3 nt'Hld. not be applied. rl.'ll<'.".l rules of statutory 
construction include those rules dealing with speculatio11 as to 
the intent of the legislature in enacting tho statute. If the 
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stt1tut.e Joet-3 not, on its f,:i,co, admit to more than ono rnc,1ning, 
th0n there is no need, according to tho rulu, to invoke any rules 
of statutory construction, including those wl1ich deal with apecu
lativo legislative intent. 

_ One must be careful to distinguish ootwaen the statutory 
~~~~~~l9-. and statutory ix:!~S::re~i<;?.!:1.• 'l'he need to interpret a 
statute does not nrise at all unless there is an ambi9uity on 
the face of the statute. The United States Supreme Court, in 
Cw.n'!inetti v. United States, 242 U.S. 470, 61 L.Bd. 442 37 £3.Ct. 
192 (1917), states the ~reposition as follows: 

''Tha.~ mennin9 of the sta.tuto r;nrnt, in tho 
first instance, be sought in the language 
in which the act is framed, 1.ui<l if that 
is plain, ••• tho sole function of the 
courts is to enforce it according to its 
terms.'' . 

The Idaho Gup:i:ouc:1; Court has riecoynized this principle dm. nurnorous 
occasions. J?or a.n (~xa1~1ple, scHJJ ~9_!:~<=:.EE.2.~!. v. frtate, B7 Idaho 361, 
393 P.2d 585 (1965). 

'l'.he rule is conunonly stated as the npla.in rneanin,;r rule", and 
is stated oucointly in Volume IV, Sutherland, Statut~ cor.i~t~-
.1=.t<?.!!, at pag<J 49; . 

"One who contends that a provision of an 
act must not bo applied according to the 
natural 01: customary purport of itrJ la.n
guage must t~how either that so;,1e other 
section o~ thG act expandt; or restricts 
its maanirig, that the provision itself 
is rovugnant to the general purview of 
the act, or that the act considered in 
~ari roateria with other acta, or with 
tht1 legislative history of tht::i subject 
rn~tter, imports a different meaning. 
If the lan~_age ~ plain, UlHlmbiguous 
a_nd uncontrolled ?Y othe.r parts <?_f tiw 
act or other acts upon the samG subject 
the court cannot give it a different 
meaning. But the customary meaning of 
words will be disregarded when it•is 
obvious from the act itself that th1.~ 
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1c(J i,r_;L'l turo intonducJ. that it be used 
in .:.\ <..d.fft,r,)nt. sense that its c0nu1Jon 
HH.:.:anin~ •. , (Emi:,1hasi8 J\ildod) 

The statutory L:u19uug1:; of the statutes in. quostion is plain, 
clear, and unaniliiguous. The State of Id~10 keeps no formal legis
lative history. rl'here is nothing in the r(Ust of the act, or in 
any of the statutos of thH State of Idaho which would indicate 
thnt a menninq other than the plain P10;:min~1 of the stntuto was in~· 
teiH.'ied. In l.i~1ht of thaBe elem<;:mts, it app(:H\rs clear thn.t the 
statutes in question mean what they say. If th~'.! statut.os ,1.re in·
tendoJ to apply to only thmrn persons owninq pll\tted land, then 
the le9isla.tur0 hos tho opportunity to ch<',H<JG the v1ordinq of the 
statutes to so apply. 

It is therefore the opinion of this office that any person, 
persons, firm, nasociation or corporation m,1.y r on its own vol i
t.ion, petition a city counsel, or the county corn.missioners, as 
the case may lxi, to vac0.to a particular previously platted !3Ub~ 

di vision. Upon rocei v.ing th~) peti. tion, th(! county co1:1rnitrnioners 
shnll provido fo~ notice and haaring, anJ shall 1Jrocoed to a 
hearing on t!10 petition. 

Vory. truly yours, 

FOR THE .l\.T'.rORNEY GENTC.:RAL 

JNUrn C. \tn.::AVEH 
J\ssistaat Attorney Gener11l 
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STATE OF IDAHO 
OFF-ICE Of THE AT10RNEY C~ENCRAL 

BOISE 83720 

December 13, 1973 

Mr. Gordon C. Trombley 
Cormnissioner 
Department of Public Lands 
Building Mail 

Re: Proposed Exchange of Timber on Fish 
and Game Lands for Fee Interest 
In Private Land 

Dear Mr. Trombley: 

You have requested an Attorney General's opinion on three 
legal issues centering a.round a proposed exchange of timber on 
fish and game land for a fee interest in private land. 

The questions put forth in your letter of September 12, 
1973 are: 

1. Can the fish and game legally ex
change timber for private lands? 

2. If this is pdssible, what procedure 
should they follow? 

3. Could they use the services of an 
outside appraiser? 

Section 36-114, Idaho Code, authorizes the Director of the 
Department of Fish and Game~" ... acquire by any means which 
he deems expedient, property for the purposes of propagation, 
cultivation and distribution of game or game birds ... 11 'l'he 
Director is the head of the Fish and Game Department. However, 
Section 36-·102, Idaho Code, dictates that 11 [T] he Fish and Game 
Department ... is . -.-.-under the supervision, management and 
control of the Idaho Fish and Game Commission. 11 'rhe Director, 
therefore, may not have any powers which are superior to those 
enjoyed by the Commission. 

There is no question that the Fish and Game Commission may 
obtain land for certain purposes. Section 36-104(b) (5), Idaho 

/ 
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Code, reads in part as follows: 

11 5. Said commission shall have the power 
to acquire for and on behalf of the State 
of Idaho, by purchase, condemnation, lease, 
agreement, gilt or devise, lands .. . 

suitable for.[Fishand Game PurP.oses] ... 11 

Nowhere in Section 36-104(b) (5) is acquisition of land by 
11 exchange 11 expressly authorized. The only possible area that 
could authorize an exchange is found in the word 11 agreernent 11 con
tained in that statute. It is the opinion of the Attorney General 
that neither Section 36-104(b) (5), Idaho Code, generally, nor the 
word "agreement" therein, authorizes the Fish and Game Commission 
to obtain private land by exchange for standing timber. It follows 
that if the Fish and Game Commission does not have the power to ex
change timber on state owned land for fee interest in private 
lands that the Director of the Fish and Game Department does not 
enjoy this power. 

"Exchange" of lands is. specifically mentioned in Section 
58-104(8), Idaho Code, which empowers the State Land Board: 

11 8. To exchange any public lands of the 
state, over which the Board has powers 
of disposition and control, for lands 
of equal value, the title to which, oi 
power of disposition, belongs 2£ is -
vested in the governing body or board 
of trustees of an:t_ state governmental 
unit, agency or institution. 11 (Emphasis 
Added) -

The statute only authorizes the State Land Board to exchange 
state owned land for~other land controlled by the state. It in no 
way authorizes the exchange of state property, i.e., timber, fJr 
private property. Nowhere does authorization of like nature exist 
giving the Fish and Game Commission the power to exchange Fish and 
Game timber or land for other state land let alone to exchange tim
ber for private land. The Fish and Game Commission does not have 
the power to exchunge lands and since it "controls" the Fish and 
Game Department, the Director of the Department cannot have the 
power either. For this reason the words 11 by any means which he 
deems expedient" found in Section 36-114, Idaho Code, are qualified 
and limited. --



( 

( 

Mr. Gordon C. Trombley 
December 13, 1973 
Page 3 

The procedures for disposition of timber on State owned 
land are specifically covered in Chapter 4, Title 58, Idaho 
Code, as amended. Section 58-403 authorizes the State Land 
Board to offer state timber for sale on application from inter
ested parties or upon its own motion. That section also man
dates that the State Land Board require that any timber sold 
from.state land be processed within the ~tate of Idaho except 
in the case of timber to be utilized for production of wood 
pulp. In the case of exchange as is proposed here, no statu
tory assurance exists that the Idaho lumber would be processed 
in Idaho. 

Section 58-404, Idaho Code, directs the State Land Board 
to notify the Administrator of the Department of Water Adminis
tration of any proposed sale of state owned timber. After notice, 
the Administrator has ten days to object on the grounds that the 
cutting of the timber in question would endanger the watershed 
involved. In an exchange situation no assurance exists that the 
Department of Water Administration would be entitled to notice or 
actually receive notice of -an impending sale. Even if notice 
were to be given to the Department of Water Administration, the 
effect of any objection interposed by the Administrator would be 
in question since it is not statutorily sanctioned. 

The most persuasive argument against the validity of the 
proposed exchange is found in Seeton 58-406, Idaho Code. This 
section provides for disposition of timber on statemvned lands 
by means of bid sales after notice. The sales themselves must 
be open to public bidding and notice of said sales must be pub
lished once per week for four consecutive weeks in the newspaper 
or newspapers designated by the Land Board. In the proposed ex
change, no open bidding would be had, thereby placing Potlatch 
Forest Industries at.a distinct advantage when compared to other 
interested parties. In a "bid sale" situation another prospective 
purchaser could conceivably submit a bid in excess of that which 
Potlatch Forest Industries would submit. Further, public notice 
of the prospective transaction would not be given. Chapter 4 of 
Title 58, Idaho Code, shows an obvious concern on the part of our 
legislatu~e that any disposition of state owned timber should be 
fair beyond reproach. 

If the Fish and Game Department exchanges the timber as is 
contemplated, the end result would be the same as if the Fish and 
Game Department had sold timber to Potlatch Forest Industries and 
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then purchased the private land with the timber proceeds. Such 
a sale would have to be public and with notice as statutorily 
mandated. Avoidance of these requirements by "exchange" cannot 
be allowed. In light of the foregoing, it is unnecessary to deal 
with questions 2 and 3. 

Very truly.yours, 

FOR THE ATTORNEY GENERAL 

TERRYE. COFFIN 
Assistant Attorney General 

TEC:cg 
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.Mr. W. Gcor.go Moody 
County Co,r1mission0r 
Llcne·wu.h County Courthouse 
St. Haries, Idaho 

Dear .i1r. lV:oody; 

I understand that sorno co11<.::ern .:11:1 to nepot.im:t hns b0en ex-
pressed since Sheriff Bnltz murricd tho juvenile probation officer 
in Bc,mmvah County, 1·:ho wus ut tlw. t tine wo1:kin9 out of his off ice. 
Ne unc1erst.an<l that cincG that time trw juVt'mile probation officer 
l1~s boon transferred to tho District Court anJ is now under tho 
control and jurisJiction of tho local District Juduc. 

Section 59-701, I~nh~ Code, rends ns follows: 

''An executive, legislative, juJ.icia.l, rn:i.n-· 
iBte:d.al, or other off.icrir of this state 
or of any district, county, city or othar 
municipal subdivision of tho state, includ
ing road districts, who ~)points or votes 
for the nppoin.tment. of ,:,my por::::on reJ.atoc1 
to hi1n or to any of hi:::; ai;;soci.:,tcs in office 
by affinity or consanguinity within these
cond dcgr0~, to any clerkship, office, posi
tion, 0raployr.,<:.:nt, o:i: dnty, \·,rhcn the r,,;,1.J;:u:y, 
wages, pay or co1~pcnsation of such appointoa 
is to bo paid out of public :f.unds or fees o.f 
office-), or Hho appoints or furniBhcr.; cJ:tploy~ 
mont to any person wnoso salary, wagoa, pay, 
or cornr-on132.\tion is to be paid out of public 
:fun(1H or fees of of:f:icc, and who in related 
hy ej. thc.r. blo.od or inarrici.q·t3 within tho r:;econd 
<J.c~cJruu to ,::my other. exoc.:utiVt.:), le~.rislativc, 
j ucU,.:.d.,::l.l, rd.ni:.:;tcn:inl I or public off iccr 
wlwn ~,uch nppointiucnt is i!lcldc 01) th•:l a~1rce·· 
JJ,:mt or 1n:o;n.L,o of such othor o:ffict":r: or ariy 
ot.li.(n: r•ublic off :Lem: to ap}~'oi.n l: or frn::~iish 
r.fr.i:•:d-o\:,w,nt tc-·• riv on•' ,~o r·"l··tc'<l t.o l:f1<·' ~. , r \, !. ~ .J. .. I ...,. ... ./ <.. J .l. .._ .,_,> • '-~~ Cl :·· • .. -
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off:':i.ct?r Nakinq or votin<J for mich nppo.lnt·• 
mcnt, :i.13 ,;;uilty of u rni~1d1.~•noa11or involv.i.nr:1 
offici.r1l misconduct. and upon conviction 
thoroof :3h<l11 bH punif1hcd by fine of: not 
lesa than ten dollars ($10.00) or more than 
$1000, nnd su.ch officer rnaJd.ng·su.ch nppoint.
rn:~)ni:. shall for.f:c.i t hi.s of .f .Lcc-) ,.md. bo .ineli--
9 .tbJ..) fo:i.~ appoint)r,ent to such offi.cH fo.i:-
ono (1) year thcreafto.r." 

l\B we undcrstnnd tho. rdtu~~ti.on, sinco Ml:s. Baltz has boen 
trari.ufo:n~eu to tht-.i Distri.ct Co11rt .-..rnd is 110\·1 cr:,ployod by tho Dis-~ 
tr:i.ct. J\-tcl.9u, and g incn her salln.·y comes i:ro;n Li.iW Enfa)rccr::,)n.t. P 1;::m
nins Agency and the Sheriff in not now her 1:''.'.'"f'.il.oyor-, nor docs 
th.(~ Shorl.f f • s of ficc~ pay he:r. salary, no question of nepotisn could 
arise in this case. 

Very truly yours, 

FOR 'l'Irn A'.l.''J.'Oi.~}H::Y GE;::IEHAL 

WARP-EN Ff~L'l'O:J 
Deputy Attorney General 

h'F; CCj 
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W. /\NTHONY PAR!'( 

ATTLnNr_y GUH::RAL 

Mr. Michael C. Moore 
Attorney at Law 
Weisgerber Building 
P.O. Box 942 

STATE OF IDAHO 
OFf. ICE Of· THF ATTORNEY GF.Nt.HAL 

BOISE 83720 

December 17, 1973 

Lewiston, Idaho 83501 

Re: Agreement between City of Lewiston, Idaho 
and Whitman County Washington Port District 

Dear Mr. Moore: 

We have received and examined your proposed agreement 
between·the Whitman County Port District and the City of 
Lewiston, Idaho as to th_e portion of the II Down River Roc1d 11 

which is in the City of Lewiston. Section 67-2329, Idaho 
Code, requires that this office give its opinions as to the 
validity of such an agreement, 

As we understand it, the Washington State Port District 
wishes to rebuild said road which is in Lewiston, Idaho and 
perhaps relocate some portions of it, purchase the property 
necessary, and make the new property part of the road. The 
Port District wishes to have jurisdiction over the road to do 
these things, after Lewiston wishes to grant the jurisdiction 
and after the road would be rebuilt, Lewiston would claim title 
to the road and maintain it in the improved condition. 

Under such ari agreement you and this office have dis
cussed Section 67-2328(d) (1), Idaho Code, and the necessity of 
a provision for the administration of the agreement. The 
section speaks· in terms of ''if the agreement does not establish 
a separate legal entity to conduct the joint or cooperative 
undertaking •.. provision for an administrator or a joint 
board responsible for administering the joint or cooperative 
undertaking .•. '', (shall be established). You have argued 
and with justification that under the agreement the Port is 
responsible for the project during the building or rebuilding 
of the road and then the city is responsible for maintaining 
the road after its completion. You may well be right in this, 
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however, due to the fact that this provision is couched in man
datory terms, it would appear to us that it would be wise to make 
provision for an administrator as required by the statute. 

The above facts give rise to another question which is 
quite serious. Under such an agreement if the Idaho city did 
not maintain the road after it was re~uilt the Washington Port 
District could sue under the contract· for damages. The Washing
ton Port District would by such a contract acquire contract 
rights to have this road maintained at a certain standard. 
Also under the proposed agreement the Washington Port District 
would have actual· physical control of the road and the ability 
to acquire new properties to be added to this road during the 
reconstruction period. And the City of Lewiston would also 
agree to vacate unused portions of the old road. 

Article 1, Section 10, Clause 3 of the Constitution 
of the United States so far as pertinent here, requires 
that"no state"sT1alJ., without the consent of Congress, .•. 
enter into any agreement or compact with another state, .. " 
Cities and port districts both exercise a portion of the 
sovereignty of the state they represent and we believe that 
they would be covered by this clause of the Federal Constitution. 

There are a number of cases that indicate that the proposed 
agreement would require the consent of Congress. See Duncan v. 
Smith, (Ky. 1953) 262 S.W.2d, 373 42 A.L.R.2d, 754~-Landes v.
Landes (1956) 153 N.Y.S.2d 14, 135 N.E.2d 562, Virginia v. -
Tennessee (1893) 148 U.S. 503, 37 L.Ed. 537, 13 s.ct. 7213'; 
Louisiana v. Texas (1900) 176 U.S. 17, 44 L.Ed. 347, 20 s.ct. 
251. Thereare a few cases such as McHenry Country Y-.:.. Brady, 
(1917) 37 N.D. 59, 163 N.W. 540, and Virginia v. Tennessee, 
supra, that indicate that possibily such an agreement as this 
would get by without Congressional consent, however. They 
are not actually in point to this case and their application 
to this situation is doubtful. Therefore, we are inclinea to 
believe that such an agreement should have congressional 
consent. 

We have looked for any federal statute giving consent of 
Congress to such an agreement and have been unable to find 
any such enactment. Do you know of any such enactment? We 
have also discussed this matter with Mr. Reinbold at the 
Regional Office of the Corps of Engineers in Walla Walla. I 
would suggest that it might be helpful to contact the Corps 
'of Engineers about it. 
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We are not prepared to state as an opinion of this office 
whether or not such an agreement requires the consent of Con
gress. This may or may not be advisable. We will leave that 
up to you to decide. On the other hand we do believe that 
under Idaho law we believe that Section 67-2328 (d) (1), Idaho 
Code, as above discussed should be followed. Some administrative 
offi"cer or board should be set up to -see that the agreement is 
properly administered. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

~u~cc:1/rl-141 /;;(¼~ 
WARREN FELTON 
Deputy Attorney General 

WF:lm 

cc Secretary of State 
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ATTOnNEY GtliEr<AL 

STATE 01~- IDAHO 
OFFICE: OF lHE AllOHNEY GE!il:H/,L 

BOISE 83720 

December 17, 1973 

Mr. Bob Wise, Director 
State Planning and Community 
Affairs .Agency 

Building Mnil 

Dear Mr. Wise: 

You have asked this office to respond to your question 
regarding the legal significance of a "comprehensive pla.n 11 

·JI, 

as that term is used in the Idahb zoning enabling legislation. 
The need for such a response arises from the current controver
sy surrounding the Daum Development proposed for a certain 
parcel of l~nd west of the City of Boise. The controversy 
turns on the question of whether or not a change in the zoning 
of the property in question should be brought about in order 
to allow the development to proceed. The public hearings on 
the rezoning proposal have brought forth a multitude of opinions. 
The question of whether or not· the zo11ing change should be 
allowed has as one of its central elements a question of 
interpretation of a particular pottion of Idaho law. That 
portion of Idaho law reads in pertinent part as follows: 

50-1203. Regulations--Purposes in view.-
Such regulations shall be made in accord-

,. · ance with a comprehensive plan ... 

The 11 regulations 11 referred to are zoning regulations. 

It is apparent that the zoning change necessary for 
the Daum Development to proceed must be macfo 11 in accordance 
with a comprehensive plan''. That much is simple, However, 
the answer to the question, "what is a comprehensive plan", 
is not so simple. No Idaho Court has found it necessary to 
interpr~t the referred-to statute, and therefore, no court 
sanctioried definition of II comp:cehensi ve plan II exists in Idaho. 

The decisional law in other states is, to say the least, 
l<~[;s than definitive~. Hov1cveJ:, a certain iJ1n2ad runs throu9ll 
virt.u.al.ly al.l of thoi_;c• decis:i.011::,. 'l'h,Jt thncc1d is the ))J~oposi
tion tlH1t a compn:dwnr:,ive plan is at least more than the ba:cc 
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bones of the zoning ordinance itself. 

The case generally recognized by authorities as the leading 
case in the area is Udell v. Haas, 21 N.Y.2d 463, 235 N.E.2d 
8 9 7 ( 19 6 8) . In tha t·--casu ,"-cer-:-rafn parcels of ren 1 property 
were rezoned from business use to residential use. The rezone 
\·:as attacked on the grounds that the rezon:i.n~J was 11 not in 

.accordance with a comprehensive plan 11
• The New York court 

was thus faced with the issue as it j~pears to be presented 
in Idaho relative to the Daum_ Development. 

The New York court felt -~hat the xezoning was improper, 
thus agreeing with _the challengers to the ordinance. The court 
felt that the root cause of the failure to follow sound zoning 
principles in the case was "a misunderstanding of the nature 
of zoning, and, even more importantly, of its relationship to 
the statutory requirement that it be 'in accordance with the 
comprehensive plan' 11

• At 235 N.E.2d, pg. 900. 

rrhe court had to come up with a definition of II comprehen
sive plan 11

.'. They found it to be: 

11
• • • not a mere technicality which s,erves 
only as an obstacle course for public of- .. 
ficials to overcome in carrying out their 
duties. Rather, the· con~,rchensive plan 
is the essence of zoning. Without it, 
tne:re-can be noratJ_ona·I allocation of 
land use. It is the insurance that the 
public welfare is being served in .that 
zoning does not become nothing (sic) more 
than just a Gallup Poll. 11 (Emphasis 

~ added.) At 235 N.E.2d, pg. 900 through 901. 

The court fdund the comprehensive plan to be a standa-d, 
defined as clearly as possible, such that government coulJ not 
act in an arbitrary and discriminatory fashion. Without a 
comprehensive plan, the court noted that off.i.cicJ.l action 
could become subject to corruption, and could be based upon 
the whim or or caprice of the zoning officials: 

111 The more clarity and specificity required 
I in the articulation of the premises upon 

which a particular zoning re9ulation .i.s 
based, the more effectively w.i.11 courts 
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be able to review the reguJ.ation, declaring 
it ultra vires if it is not in reaJ.ity 
'in accordance with a cornprc-::hcnsive plan 1 

• 

[Citing Ha ctr II In Acco)~dance \·i1:i. th a Compre
hensive Plan", 68 Harv. L. Rev., 1154, 1157-
1158.) 

VAs Professor Haar poirtts out, zoning 
may easily degenerate into a talismanic 
word, like the 1police power', to excuse 
all sorts of arbitrary infringements on 
the property rights of the landowner. 
To assure that this does not happen, our 
courts must require local zoning author
ities to pay more than mock obeisance to 
the statutory mandate that zoning be 'in 
accordance with the cornprehern,i ve plan' 11

• 

235 N.E.2d 897 at 901. 

As to the physical existence of a comprehensive plan, 
the courts in other states are again less than definitive. 
Professor Haar, in an article entitled, "In Accordance with 
a Comprehensive Plan 11

, 68 Harv. L. Rev. 1154, states _the. 
following: 

"The city master plan is a long term, gen·
eral outline of projectc.-d development; 
zoning is but one of the many tools which 
may be used to implement the plan. Warn
ings have constantly emanated from the 
planners that the two must not be con
fused. 1 Instead of: being i tseJ.f the city 
plan, for which unfortunately it is often 
mistaken, 1 says one of the early standard 
works in the field, 1 zoning is but one of 
the devices for giving affect to it 111

• 

(Citing Segoe, Local Planning Adminis
tration, 44 (1941) .) 

A~d a recent text cautions: 

• 
11 '.rhe danger is that it ( zoning) may be 
'considered a substitute for city planning 
and that, a zoning plan having been adopt
ed, enthusiasm and interest may d3.o out. 
Zoning is.not a substitute for a city 
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plan ... 11 J. Lewis, Planning the Modern 
City, 261 (rev. ed., 1949). 

Great care must be taken to distinguish the ''comprehensive 
plan" from a 11 rnaster plan". The cases all seem to indicate 
that the master plan is the actual physical docw.11ent which 

·manifests zoning policy. The cornpreh~nsive plan is generally 
regarded as being at least the master plan, and most frequently, 
more than the mere master plan. Professor Haar, generally 
regarded by other legal scholars as having produced the most 
well reasoned of the comments on this issue, believes the 
comprehensive plan to be a statement of policy which is to 
be followed in the enactment of all zoning regulations and 
amena1nents thereto. Without the existence of a comprehensive 
plan, Professor Haar believes th~t: 

111rhere is a q.anger that zoning, considered 
as a self contained activity rather than 
as a means to a broader end, may tyrannize 
individual property owners. Exercise of 
the legislative power to zone should be 
governed ,by rules and standards as clear- .. · 
ly defin~d as possible, so that it can 
not operate in an arbitrary and discrimin-

. atory fashion and it will actually be 
directed to the health, 'safety, welfare, 
and morals of the community. 11.'he more 
clarity and specificity required in arti
culation of the premises upon which a 
particular zoning regulation is based, 
the more effectively will courts be able 
to review the regulation, declaring it 
ultra vires if it is not in reality 
'in accordance with a comprehensive 
plan'". 68 Harv. L. Rev. at 158, 

. \ 

The comprehensive plan, then is a totality of the state
ments of policy to be found in the zoning ordinance, the master 
plan, and other plans or manifestations of policy existing in 
the locale. It is more than a docun~ent to be occasionally 
looked at in determining the course that land develo0nent 
should take in the area. It-is that standard by which all 
land use decisions within its jurisdictional area are to 
~Q measured. It is the constitution of zoning; it is that 
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which pJ:otects indi vi.dual property owners from arbitrary and 
discr:i.rninatory act.ion on the part of zoning officials, a. 
guarantee of substantive due process. ~)- : 

WAP: lrn 

' Ven:0tru.f.J yo\nis, , L:' 
,,111 1\ tl ;i'~/·:·,~ 1 ll /'' ,. · 1 <. 
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W. l\N'l1 HONY _//RI\ 

.··Attorney Gfy1eral 
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Dr. bavid Sanford, PhD. 

STATE OF IDAHO 
OFFICC 01: lllE ATTORNFY GENERAL 

BOISE 83720 

December 17, 1973 

Acting Director of Idaho Security 
Treatment Facility 

P. 0. Box 7309 
Boise, Idaho 83707 1 

Dear Dr. Sanford: 

You asked for an opinion on whether tranquilizing medica
tion may be forced on an inmate at the Idaho State Penitentiary. 

As you know, there are no Idaho statutes or caselaw in point. 
The national c~selaw is quite sparse and not entirely consistent, 
The competing legal principles involve the reluctance of courts 
to interfere with prison administration and the reasonable medical 
care given prisoners, with the constitutional right of all persons 
to freedom from cruel and unusual punishment or procedural unfair
ness. 

Peek v. Ciccone, 288 F. Supp. 3i9 (W. D. Mo., 1968), is the 
leading case on the subject. A prisoner at the federal medical 
center at Springfield, Missouri, Peek, brought a writ of habeas 
corpus to challenge as cruel and unusual punishment a forced in
jection of a tranquilizer. The court found that Peek's traDquil
izers were prescribed by a physician to reduce his "anxiety and 
hostility." Peek was prescribed the drug Permitil to be taken 
orally, and was told that if he refused to take the oral medica
tion, he would be restrained and given an intramuscular injection 
of Thorazine. Peek refused the oral medication and without undue 
force was given the injection of Thorazine by a medical center 
officer competent to give intramuscular injections. The court 
specifically found that the injection was not given to punish or 
harm the petitioner, and concluded that: 

".Under these circumstances, it cannot be 
said that Petitioner was subjected to 
cruel or unusual treatment with the pro
hibition of the Eighth Amendment, nor was 
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he treated in an invidiously discrimina
tory manner by such administration of medi
cation." 288 F. Supp at 337. 

There was testimony in the Peek case by a physician that 
the tranquilizers administered were-non-narcotic and not habit 
forming, that the medication was prescribed by a physician, that 
the treatment of petitioner was reasonable and ordinary, and 
that force as a matter of policy was used only as a last resort. 

Another important case in this area is Nelson v. Heyne, 355 
F. Supp. 451 (N.D. Indiana, 1972), in which tranquilizing drugs 
were found to be improperly administered. The drugs were admin
istered to inmates of an Indiana boys reformatory ''for the pur
pose of controlling excited behavior rather than as part of an 
ongoing, psycho-therapeutic program." 'rhe drugs were major tran
quilizers with potentially serious medical side effects, and were 
prescribed by nurses upon recommendation of the custodial staff 
of the reformatory. The inmates to whom the drugs were adminis
tered were not given the choice of oral medication first, and 
there was no prbvision for medically competent evaluation of the 
inmate either before or after the intramuscular injections. The 
federal court condemned this practice. 

"While the court believes that these drugs 
may be used occasionally·to calm states of 
excitation which are found to be potentially 
dangerous to life and property, the Defen
dants' policies are far afield of minimal 
medical and constitutional standards. Accor
dingly the Court orders the immediate cessa
tion of tranquilizing drugs which are admin
istered without the specific authorization of 
a physician. In addition, no drug may be ad
ministered inter-muscularly without first 
attempting oral medication, unless ordered 
otherwise by a physician in each case. It 
is further ordered that defendants prepare 
and submit for the Court's evaluation a for
malized policy governing use of tranquilizing 
drugs. The proposal must include detailed 
provisions governing the prescription of 
drugs, the administration of drugs, and pro-
cedures to insure psychological and medical 
evaluation of those to whom drugs are given." 
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In Hauqhe:t v. Rhay, 300 F. Supp. 490 (E. D. Wash., 1969), the 
petitioner brought a writ of habeas corpus to complain in part 
about inadequate medical placement and treatment. Haughey had re
quested a II light relaxer" and said that he was given 'rhorazine to 
be taken by himself and which caused him to act as if he were a 
"zombie". Haughey complained that he was placed for a day in what 
he called the II insane ward" of the prison·· hospital and threatened 
with transfer to the state mental hospital, and that this was done 
to thwart his legal actions. 

The court found that there was no showing of unreasonableness 
or abuse of discretion as to the medical environs placement or 
medical treatment of Haughey. The court also stated that: 

11 The law of the Ninth Circuit as to prison 
authorities' federal duties toward the 
medical care of the prisoners, as it applies 
here, is 'set forth in Darey v. Sandritter, 
355 F.2d 22 (1965): 

'Whether a prisoner, during (presumptively) 
lawful term, should or should not receive 
medical treatment in suitable environs, must 
ordinarily be determined.by custodial author
ities in the proper exercise of sound discre
tion.' 11 

In Darey, the petitioner brought a writ of habeas corpus in his 
unsuccessful challenge to involuntary transfer from a California 
prison to a California state hospital for treatment. 

While Haughey and Darey are Ninth Circuit cases, and suggest 
a relaxed judicial attitude toward medical treatment of prisoners 
one would be imprudent to rely on their extension to forced in
jection of tranquilizers. The natural distaste for hypodermic in
jection as a painful experience combined with the more serious 
potential for mental disorientation would probably cause Idaho 
and federal courts to adopt the guidelines presented in Peek v. 
Ciccone and Nelson v. !!eyne. These two cases suggest the follow
ing conc01muitants to the use of involuntary injections of tran
quilizing drugs on prison inmates: 

1. The drug and dosage must be reasonable in kind and 
amount and must be prescribed by a physician. 
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2. The drug should not routinely be used to calm excited 
behavior which does not pose a threat to life or pro
perty, but should be used as part of a psycho-thera
peutic program designed for the individual inmate. 

3. The inmate must be given the chQice of oral administra
tion in preference to injection.where the drug or a 
reasonable substitute is available in oral form. 

4. The drug must be administered by personnel medically 
competent to give intramuscular injections. 

5. There must be competent evaluation of the effect of 
the drug on the inmate after it is administered. 

These standards would seem to afford prisoners protection 
from arbitrary or medically unsound treatment with involuntary in~ 
jected tranquilizers without unreasonably hampering the medical 
program or the 'mission of the Idaho State Penitentiary and are 
recommended for your adoption. 

Very truly yours, 

FOR ·THE ATTORNEY GENERAL 

/ka1rJf).~_ 
RONALD D. BRUCE 
Assistant Attorney General 

RDB:cg 
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STATE or=- IDAHO 
01-'.FlCE UF lHC ATTOrHJf.Y l-:,LNLHAl 

BOISE 83720 

December 18, 1973 

Tom D. McEldowney 
Commissioner of F'inance 
Department of Finance 
Building Mail 

Dear Commissioner McEldowney: 

By letter of December 5, 1973, you have requested an 
opinion from this office regarding whether the Department 
of Finance may issue a trust company charter to a trust 
company which is a foreign corporation and, if so, what 
conditions-must be met prior to issuing such a charter. 
Your request arises from an apparent conflict between the 
language of Section 26-102, Idaho Code, and that of Sec
tion 26-·105, Idaho Code; each sectlon pertaining to the 
qualifications that-t:rrist companies must meet to conduct 
business in the State of Idaho. 

To resolve an apparent conflict in language contained 
in two separate statutes pertaining to the same subject, 
it is necessary to read the statutes together in light of 
the legislative intent existing at the date of enactment of 
the respective statutes. Section 26-102, Idaho Code, defines 
the word bank as regulated by this act: --

" •.. to mean any incorporated bank 
or institution (except national banks) 
which shall have been incorporated to 
conduct the business of receiving money 
on deposit, or transacting a trust busi
ness as herein defined, and shall be 
construed to include any individual, 
co-partnership, or unincorporated asso
ciation engaged in the banking business 
as herein defined on the date this act 
becomes effective." 
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Such sect ion continues: 

"And it shall also be unlawful and 
subject to the penalties provided in 
this act, for any corporation to trans
act in this state the business of a 
trust company, or of actjng as trustee 
for any of the purposes specified in 
section 26-105, except on a compliance 
with all the terms and provisions of 
this chapter. . . , as· amended, re
lating to trust. companies; provided, 
that cor.1?2Eations not created under 
t.T1e laws of this state but subject to 
examination by the commissioner of banks, 
the bank examiner, or a corresponding 
official in the jurisdiction where 
created, and being in good standing 
in such jurisdiction and permitted 
under the laws thereof to hold property 
in trusts, on complying with the laws 
of the state of Idaho relating to 
foreign corporations doing business 
in this .state, may take and hold 
property situated in the state of 
Idaho in trust under deeds of trust, 
mortgages and for any and all proper 
purposes while so complying with the 
foreign corporation laws of this state 
and while in good standing and autho
rized to transact such business in the 
jurisdiction where incorporated. 11 

(Emphasis added) 

The clear intent of Section 26-102 is to acknowledge that trust 
companies which are incorporated in foreign states may conduct 
business in the state of Idaho as if it had been incorporated 
in this state upon the condition that it maintain its good 
standing in the foreign jurisdiction as well as complying with 
the laws of the State of Idaho. 

Section 26-105, Idaho Code, defines the term trust com-
pany as: 

11 
• a corporation, incorporated 

under the .laws of this state, and 
doing a trust business which is hereby 
defined as the acting as trustee for 
any and all purposes permitted by 
law., . 11 (Emphasis added) 
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The act continues to specify those particular activities 
which are included within the definition of conducting a 
trust business. The apparent confusion arising from language 
of this statute centers uRon language which defines a trust 
company as a corporation 'incorporated under the laws of 
this state.'' However,- this language when read in light of 
the legislative intent underlying Section 26-102, Idaho Code, 
should not be read so as to limit the operation of a trust 
business only to those corporations which are incorporated 
in this state. 

Further support for the conclusion that conducting a 
trust business in Idaho is not strictly limited to corpora
tions incorporated in Idaho is found in Chapter 5, Title 30, 
Idaho Code. As referred to above, Section 26-105, Idaho 
Code, defines specifically those acts considered as conduc
ting a trust business, including: 

11 g. To act under order or appoint
ment of any court of record as guar
dian, receiver or trustee of the 
estate of a minor. . . . 11 and 

"k. To act as executor under the 
last will or administrator of the 
estate of any deceased person, or 
as guardian or any infant, insane 
person, idiot o~ habitual drunkard, 
or trustee for any convict in the 
penitentiary under appointment of 
any court of record having juris
diction of the estate of such de
ceased person, infant, insane per
son, idiot, habitual drunkard or 
convict." 

In conjunction, Sections 30-511 and 30-512, Idaho Code, as 
amended in 1971, provide: 

11 30-511. APPOINTMENT AS PERSONAL 
REPRESENTATIVE PROHIBITED.-It 
shall be unlawful for any foreign 
corporation not authorized to do 
business in this state to be ap
pointed or to act as personal rep
resentative of any estate in the 
state of Idaho, under the laws of 
the state of Idaho_. 11 
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"30-512. APPOINTMENT AS GUARDIAN 
PROHIBITED.--It shall be unlawful 
for any foreign corporation that 
is not qualified to do business in 
this state to be appointed guardian 
or to act as guardian of any minor, 
incnpacitntcd or protected person. 11 

Prior to the 1971 amendments to the above-quoted sections, 
the same statutes were absolutely prohibitive stating: 

11 30-511. APPOINTMENT AS ADMINI
STRATOR OR EXECUTOR PROHIBITED.-
It shall be unlawful for any foreign 
corporation to be appointed or to 
act as administrator or executor of 
any estate in the state of Idaho, under 
the laws of the state of Idaho." 

11 30-512. APPOINTMENT AS GUARDIAN 
PROHIBITED. -It shall be unlawful 
for any foreign corporation to be 
appointed guardian or to act as 
guardian of any minor, or any in-
sane or of any incompetent person. 11 

In light of the amended language in Sections 30-511 and 30-512, 
Idaho Code, the legislature further acknowledges the right of 
a foreign corporation to conduct a trust business in Idaho so 
long as such foreign corporation qualifies to do business in 
this state. Accord: Re McGill, 52 Nev. 35, 280 P.2d 321, 
65 ALR 1232. 

The conclusion that foreign trust corporations may con
duct business in Idaho if qualified raises the question of what 
requirements must be met to qualify to do business as a foreign 
in this state. It is fundamental that a state may impose re
strictions upon foreign corporations conducting business in 
that state. Ashley v. Ryan, 153 U.S. 436, 38 L.Ed. 773, llJ. 
S.Ct. 865. Thus, it must be determined what restrict~ons, 
if any, exist in Idaho against foreign trust corporations. 

As quoted above, Section 26-102, Idaho Code, provides that 
foreign corporations may undertake the business of a trust 
company upon the following conditions: 
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1. That such foreign trust comp~ny must be subject to 
examination by the commissioner of banks, the bank 
examiner, or a corresponding official in the juris-
diction where incorporated; · 

2. Such foreign trust company must be in good standing 
in the jurisdiction where incorporated and must 
qualify in that jurisdiction to hold property in 
trust pursuant to that state's regulation; and 

3. The foreign trust company must comply with the laws 
of the State of Idaho, specifically Chapters 5 and 
6, Title 30, Idaho Code, relating to foreign cor
porations doing business in this state. 

In respect to paragraph 3, above, it should be specifically 
noted that Section 30-510, Jdaho Code, reads: 

"EFFECT OF COMPLIANCE.-Foreign 
corporations complying with the 
provisions of this chapter shall 
have all the rights and privileges 
of like domestic corporations, ... 
and shall be subject to the laws of 
the state applicable to like domestic 
corporations. 11 (Emphasis addecl) 

This provision requires that a 'foreign corporation must comply 
with Idaho law governing domestic trust corporations as well 
as the provisions peculiar to foraign corporations in order 
to qualify to conduct a trust business in Idaho. 

I will not attempt to discuss at length the particular 
provisions of Idaho law relating to trust corporations; rather, 
it is generally concluded that a foreign corporation must not 
only comply with provisions governing domestic trust corporations 
but with the laws·of the state of incorporation and maintain 
its good standing in that state as well. 

The foreign trust company may conduct a trust business 
in the state of Idaho so long as it continues in compliance 
with the laws of this state and maintains good standing and 
authorization to transact a trust business in the jurisdic
tion where incorporated. The Department of Finance may 
therefore issue a trust company charter to any foreign trust 
company who has met the conditions set out above. Such is in 
accordance with·the intention of Chapter 1, Title 26, Idaho 
Code. 

'\,\TM: cp 

Very pruly yours, 
FOR,THE ATTORNEY GENERAL 

t:~.t1l" l<,} I' 
,,, .. ,f/,,.. //'/ ,;~ { ,lt;,;.,,A ,,<,-,.•'' 1i,1~t~,-r'jl..ft. 1,1.,,C,, v', ,, 1 ,~~.-.,.,,. 

~•"'wAYN}~· MEULEMAN 
Deputy Attorney General 
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December 18, 1973 

Mr. Gordon C. Trombley, Chairman 
Board of Scaling Practices 
517 Paine Roitd 
Lewiston, Idaho 83501 

Re: "Prize Logs" 

Dear Mr. Trombley: 

You have requested an Attorney General's opinion on 
four legal questions involving "prize logs''. Four ques
tions will be <liscussed_separntely in the course of this 
opinion. 

1. Do sunken logs come under the purview of th.0 uct 
insofar as delivery to and sale by the State Board of Scaling 
Practlces? 

Soction 38-809, Id.aho Code, applies to logs 11 
••• placed 

afloat on a wnt0r way-;or-permTtted to b~1 Llfloat upon any of 
the publi.c waters of this state, not confinedin booms or 
rafts, ••• " This statute does not requirA that the logs, 
once placed a.f loa.t, or permitted to be afloat, must subse
quently remain afloat. It is the opinion of this office that 
Secti.on 38-809, Idaho Code, applies to "sunken" loqs. It 
must be presumocf'TI-iat sun.Ken loqs wer0 at one time "placed 
afloat", or "perrni ttC\d to be ,'lfloat" ns required by this 
statutue. 

2. Sossion Laws 1967, Chapter 328, repealed 30-901 through 
38-913. The repeal of these sections of the cbde eliminated 
log brands, lumber inspectors, etc. Therefore, log brands 
ceased to havo legal status until the mattf~r was re-'estnblished 
by Chapter 199, Session Laws 1973. Therefore, do sunken logs 
bQaring a brand previously recorded (38-901 through 39-913, 
repealed) still belong to the person, parties or corporation 
claiming title to t:lu:i prtwionsly recorded brand? 
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S,H . .,tion 3B-009, Idaho Codi:~, deals with loqs tha.t beai: 
or do not b\1':ar '1 

cl leg a~ r.ecord<~d m.a.rk or Mi.'lrks r,, Defore 
the paaeage of Senate Bill No. 1185, Chapter 198, 1973 Session 
L,lws, thert1 was, for several yea.rs, no legal rcquiremrJnt of 
recordil,g log markffi. ThereforE;;?, ownership of any mnrkod logs 
placed aflc;,at or permittGd to be afloat during the period 
o"f tir,1~ wht..m no legal requirements for marking Ndsted must 
be dacic.lad on the basis of common law. Sections 313-808 and 
38-809, Idaho Code, cannot be interpreted to have a ratroactivo 
affect. --•-· --~- -

trhe Idaho SuprEnne 
identified by marks 011 

recorded in the office 
prize logs. Norman v. 
128 Pac. 85 (19UJ. -

Court ho:'\s hold tlrnt logm which can b<::' 
them, eve,n thouqh such r,1arlrn v.rc not 
of the 11 lun1beir insi;,ector", are not 
Roselc1ko Lumbe.r Co., 22 Idaho 711, 
•-...... • • l ...... ♦ •• ◄'"' •M .,,..,.. •-- • 

The following quote is found at 54 Corpus i:ruris Secundum, 
Logs and Log9in9, Section 3, pg. 678, (1948): 

". .. • [TJ he faihu:-e to record the J.c.>•J 
mark merely deprives thei own-0:!r of t:he 
statutory presumption of ownc:t·ship, and 
does not deprive him"of hia proporty 
in the logs.* Evidence is admissible 
as to the log mtu;;k al though it ia not 
recorded,* and ownership 1nay be proved 
by an unrecortlecl mark.*" 

It appears that ~1ere a mark is not recorded, even when 
a statute requires reoordation, logs marked with a brRnd are 
not prize loqs. 'l'his inte:rpr~-ta.ton ,v0uld ;r,pply prior to 
passage of Section 38-809, Idaho Coda. S0ction 38-809 dooe 
make such logs "priie lo9stt";7out It-Ts 11ot applicabl,B to-·t.ho 
logs in question. Durin9 th9 period of tirne when no r(1cord
ation of marks was required, any markad logs placed Afloat or 
pormittmd to be afloat cannot be prize logs under Section 38-
009, Idaho Coda. Evidence may be introduced by any person 
cl,-sdmlng-ownership .1s to his :tntcJ:r:ost in such log!i3, as woJ.l 
8.S to loge.; with no markings, that were placeJ. or permitted 
to be afloat uur1ng the period of time betw@an the 1::-epeal 
of Section 38-910 in 1967 and th(ia enactment of £:h:wtion 38-808 
and 38-809 in 1913. 
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'rhC'l d.ef c:)81<":' of ."lbiuv.J.onmcnt coul.,.J, of c<Al:t:Sc·, he tHh:,1 

bf uny<1tv,i sal-t.'.19 J.nr1 such lc1r~rs whnn chl1llf:ngcd by thf1 r:;,urr1ort<i'HJ 
,,>,i:iryiirnl cvne!r. :rt nhould be point1.::d ont t.ha.t: l:myone, not: 
only Urn Btnt:t.1 Bot1r-d of Settling Prt~ct:lccl!.1, ha'.rein,:lfti:-,r "~rh1J 
Bo,iu::1ln, coul.<1 ~rnlV.:HJO :;n.wh loqrt tmd dofend n r.rop<?rty r.i.9lit 
iJ) th(:.;'rn on tho ba,1l!. of: abandonm~1nt o~:-. .;;ny otht'u: 1.t"igul d0f4:msa 
nvailci.blc1. !'io<:rl.:.ion 3B-809, :tH:mdatin9 that such logs b~1 turnod 
over to tho lloar<l, cam10t be applied retroactivoly to these 
lof:T~. In (.>thcr \m:rdr;, einy lQgs r1l<"-C'>!~tl or permittod to b<:1: 
aflo.'1t bd.:.wocn 1967 and 1973 would lH,~J.r::.n1J to tlw p.:::rson 
sn1Vtt<Jing then subjf•ct t<.) <::v:i.d<mcG, of 109 zun:l~ ur.wd, ;1bmF!onr,1e.nt, 
ate. A i?>,'llV.:.9c,,r would not h~ve 11ny O.uty to t..1.rn. m,ch lo~1e 
ov~~r t.o tlw. Unru:,J. P.;)y leg n 1 i.W d.or, ir: r, t1 tu t<-~d would he 
bfit:W8l:H tllt¼ ~.ml vc•Jt:?:r.:- of aniJ logs i.md tho r,1nrr;.(nrn cL:dnd.n9 
the rnnrked or \.Hll'l'.trrkci'!d lo9s a.s .being origimi_.lly tboir propinrty 
at -tlH::i tim<.~ they wer1.i placed or permittod to he a:fl.oat~ 

3. H.ny ti_n indl'.::p0ndNl.t l$alva9e opcr.ntor r121:iov(;t sunkm:i. 
r~,.,;\f_.:_c;:clnl and r;,111 or 1:\a:t:kot it to his own nccoun-t, r,c~q.~.r,:11\:JBf. 
of. whet b1:,?.11d iwy e~dr~t on the 109 r J.f eny? 

J,Hy 1oqs pl~.cll::d ox· pc::rtd.t.tc,J to br:, ?,fJ.o:nt prim: t.o the· 
passage of Sootions 38-BOB and 38-809, Idaho Co<le, which hove 
rJ1tibsequ1:mtly m1nk, may be :retri.0vod by lnde+;e-;ndent operators 
subject to challonga by a person or porsona claimi~g title 
to or. inter€E-t in the marked or unrnl'.u:k0d log~. ThE-i s.;1lvage 
Of'.:'1.rator would expofvH' himself t:o a civ.il l~W$Uit for con
v-,ffrdon or possibly criminal chnr9e1;1 for lnrceny. Liahili ty, 
9uilt, and/o:r: owm;1::shi1:: wotild be astnblizh<:;Ht by th<il d<-~<:Ji.rJion 
of the court based on the evidence intro<luced. ~s to mar~otl 
or unraarked logs rl~ce<l or permitted afloat nftor the pnosago 
of 30-608 nzu1 JD-809, Idaho Code, the statuts in clear. 
~u-1.k n .... le·,·~(' "r> ,, t }-~~ 10 ,,. 1 ;_'.;'(·;-·;-1 ~:lf;:;-1··1,·• ... ,_,~•o'Y''' f"(' r,, f\ .,..i:., or 1·-- "' "'k •-~ !I w .. V-4-~ .t;.1.,,") ~,\..i .)\;,.~:\.'l,...fi,I,.\~ t.;~ 1';;.,:Jc.J• X ,1,,,,, ...... 1.., ..... .,, ... ~.J.1,,-.J~, ~~i~4,.J'\,. .... .{~,;\..fu •• .:, 

and loi;,rsi ''b<.~,u:-ing a lc9"lly r<llco:r.-dc,d r:u.Jrk or ;~:arks, not clad.ni,1;~d 
wlt.hin one yt1,·u: .~ft:e.r being pV'l..CfJ:d ••• nfloat shall be1• prL~fi": 
· loq:.;i, ::rnd no (tVi.de.ncr.i! of any pri v-tit:.t1 owm.:rshir thcircof gb,ttll 
LJ(~ l\d.rrd$SibL1:!""Tii'"aiiy~-pt·occ~<ling • Ii 

Th~ ntntutu further rrovidco that ~priza logo shall be 
~~old by or u:ndr,:i· the d:!.rt'Ction of th<·} [Board J. '' S(H::tlon 
3b~H09 px·ov.id~:,,s r.dno t.b.~t q [l} t. iilh~ill bB the d1i!:X: of mvc,ry 
pera<m havin~r cufitody o:r. poau·;~asion of pri:rn lo(JS to dt:;ilivrt:r 
them to tho [Board} !1£..<?ll £~~~~•" It appearn, th~rcf<)r0, that 
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an independent salvage operator may retrieve such logs hut 
that upon demand by th~ noartl, h~ must turn them ov,:ir to the 
nmu:d, 'rhe stnt.ute is mandatory in~ture when in states that 
the loqs II shall be fllold by or tuider the dir'1lction of the 
[Board J. 11 '!'he Board, thtm, has a. statutory mandate to sell 
th,ll logn, and th.~salvager has a mandate to turn the logs ovor 
to tile Hoard .. 

Section 38-809, lc1aho Code, requires that u .. • • the 
proce.edi;; of such $ale ~art0r~ducti:ng tho t'~xpc;mso of the 
oalo and transportation or other charges incurred in getting 
sRid logs to the sale site shall go into this state scaling 
fund. 11 'fhia olnnae 'tmuld eilixr-iTnate the possibility of an 
indnpcnd0nt salvage op0irator marketing pri~~ logs to h1s c,wn 
account. If he sold the logs under the direction of the Board, 
h(l\ would be entitled to keep only his tfjXpondit.ur~s of aal•:1, 
r~trieval and tranapo.rtati011. The remaining portion of the 
proceeds ~~ rJO to the state scaling fund .. 

It is ~ha opinion of this office that no indapendGnt 
~-.wlvaqo opt:'ratc.n~ may rnarket pr:i.20 logs to his own iwcotmt. 
~x<:::1&pt unde1: tllie' l'.1irt:1ction of the ,Board~ :V'u:r.:th~r, no rrn.lvago 
op,:;,rator so markc~t:1.ng logn may retain ~my procec~am over tho 
cost of retrieval, trnn~portation imd thtil ttml~ of such logs. 
This, of courae, would b~ subje•ct to· to the right of this Board 
to contract with such i.ndependent salvag~ ope.rat.ors as will 
be discussed further in nnawar to question four. 

4. Maiy thl';}. Sta.ta Board of Scaling Pr;;wtic<f,S ('}nt:er into 
aqre<:1ments with such org1:1ni.2ations as the. Coeur d 11\lene Log 
ownarill Co-op Association fo1: the re.mov.nl of such sunken matorial 
.f:rrnn the beds of the l&k1aa and rivers requiring no remurieration 
to tho State Scaling Pund in the interest of the public bonafita 
which accrue from· tht1 rernov~l of this foreign m,":ltori(ll frm:1 
the beds of our public waters? 

Section 38-809, Idaho Code~, is mandatory in nature r.md 
provides little room ?~the1njection of discr6tion4ry acts. 
The statute provides that ~[P)rize logs shall be sold by or 
under the direction of th~ [Boaril] , and the-p'roc,1;;:odn of mrnh 
snlo, nfter deducing tho expense of the sale, and transportation 
or other charges .i.ncurrcad in getting said logs to th() aal~ 
sito sha.11 go into th• state Scaling Fund. w Further, the stat\.tt~ 
provia.'eDthat the sale of such logs ciohall be at public auction 
af tor • . • r1otice. • • ... u --·· 
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It is the opinion of tho Attorney General thnt Section 
30-809 tloes not allow the Board to enter into an agr~ement 
with independGnt aontractore; log owneru association, etc. 
f:o:r. rc:,H,owil o.f Btwh lo(;rB wh0r<~ t.hc1 Do1u:-d for<)(>03 :i. ts r.ight 
to the n p.t'OCu<i!(lS II • 

.• 
However, the Board may deduct from the proceeds "th~ 

expense, of the sale, transportation ~~!: ~!~!£!. .9E•lf~5:~ :!!~.2!.~~~1 
J..!:?. 9:(c!t.!.!.!:~J. ?~'.'_i_'.}. t?.:J! !:~~- :::E:l!: .~~!£ ~A.!::E. • • • • 1; This appenrs 
to lenvo room for the Hoard to contre.ct w.i.th an independunt 
contractor, loq owner~; nnrnocia tion f otl":. for the r<:moval <.".>£ 
the log::; fo:t: n fef.~ involving a profit. It is thci opinion of: 
the Attorney General thn.t th;,.-;; Board rv1y contract to h.avt~ 
prize logo r.emovt.td from the ·wa.tcerways, transport1:Jd to the 
sale sits and sold if all of'this is done under tho Board'& 
supervision and <lir0ction. All required lagill notictHJ 1,mst 
be given, the nalo must be a "public" sale, and the proceeds 
minus transportation c:;osts, salt.i costs: o.nd "other char9y,':. 
incurred in \;ctt:i.ng sn.id loc.p:i to the sc1lt1 td.to. shall go into 
Uiit··trf::it0 ~Jcalinq Fund." , .. ----.,-- .,, ·-·-·-· 

~--__,.~---.,..... -· --...... _. .... __,,•~ ",-..... ,~-..... -. 

This mothod will follow the mandate of Ll1e statute while 
ridding tht1 state's wat<:.~xways of the forei<;n mattnr objc1.:cteu 
to. The supsrvision and dit·(rct-ion of these operations 
by the Dotu.~d will serve to prote.ct the watorwuya from. dama9e 
durin9 the J:"t!?moval process. ~I:¥.: removal of such lcigs would 
h.nve to conform to tho provisicn c,f 42-38-1 ~t seq., Idaho 
Cocfo f orbidd.i.nq stream chann€1l al tcration. ~- ---•·'- ·------... · --~--.. --,,. ~ 

Very truly your3, 

F'OR THE 1\.'l"l'ORNEY GIWBRAL 

TERRY T:.;. COFFIN 
Assistant Attorn~y General 

1'.LlC i J.rn 
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December 20, 1973 

Mr. Gordon C. Trombley 
Commissioner 
Department of Public Lands 
Building Mail 

Re: Proposed Exchange of Timber on Fish 
and Game Lands for Fee Interest 
In Private Land 

Dear Mr. Trombley: 

You have requested an Attorney General's opinion on 
three legal'issues centering around the proposed exchange of 
timber on fish and game·land for a fee interest in private 
land. 

The questions put forth in your letter of September 12, 
1973, are: 

1. Can the fish and ga~e legally ex
change timber for private lands? 

2. If this is possible, what procedure 
should they follow? 

3. Could they use the services of an 
outside· appraiser? 

There is no question that the Fish and Game Commission 
may obtain land for certain purposes using certain methods. 
Section 36-114, Idaho Code, authorizes the Director of the 
Department of Fish and Game to 11

• • • acquire by any means 
which he deems expedient, property for the purposes for 
propagation, cultivation and distribution of game or game 
birds. •. . • 11 

/ 1 ' 
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Section 36-104 (b) 5, Idaho Code, reads in part as follows: 

"5. Said commission shall have the power 
to acquire for and on behalf of the state 
of Idaho, by purchase, condemnation, lease, 
agreement, gift, or devise, lands or waters 
suitable for the purposes hereinafter enum~
erated, and develop, operate, and maintain 
the same for said purposes, _which are here
by declared a public use:" · 

Idaho Code, 36-104 (b) 5 (d), puts forth one of the "purposes 
enumerated" referred to in subsection 5. 36-104 (b) 5 (d) 
reads as follows: 

"(d) To extend and consolidate by ex
change, lands or waters suitable for 
[fish and game] purposes." 

Therefore, the Fish and Game Commission is authorized 
to exchange lands or waters owned by the State for lands 
which are privately owned. However, no authorization is 
given by the statute to-exchange timber on state owned lands 
for land in private hands. 

The disposal of timber on state lands is specifically 
covered by Chapter 4, Title 58, Idaho Code, as amended. Sec
tion 58-403 authorizes the State Land Board to offer state 
timber for sale on application from interested parties or upon 
its own motion. That section alsd mandates that the State 
Land Board require that any timber sold from state land be 
processed within the State of Idaho except in the case of timber 
to be utilized for production of wood pulp. In the case of 
exchange as is proposed here, no statutory assurance exists 
that the Idaho lumber would be processed in Idaho, 

Section 58-404, Idaho Code, directs the State Land Board 
to notify the Adminis.tratorofthe Department of Water Admin
istration of any proposed sale of state owned timber. After 
notice, the Administrator has ten days to object on the grounds 
that the cutting of the timber in question would endanger the 
watershed involved. In an exchange situation no assurance 
exists that the Department of Water Administration would be 
entitled to notice or actually receive notice of an impending 
sale. E~en if notice were to be given to the Department of 
Water Administration, the effect of any objection interposed 
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by the Administrator would be in question since it is not 
statutorily sanctioned. 

The most persuasive argument against the validity of the 
proposed exchange is found in Section 58--406, Id_9-J]-o g~je_. '11his 
section provides for disposition of timber on state owned lands 
by means of bid sales after notice. The sales themselves must 
be open to public bidding and notice and said sales must be pub
lished once per week for four consecutive weeks in the newspaper 
or newspapers designated by the Land Board. In the proposed 
exchange, no open bidding would be had, thereby placing Potlatch 
Forest Industries at a distinct advantage when compared to other 
interested parties. In a "bid sale" situation another prospective 
purchaser could conceivably submit a bid in excess of that which 
Potlatch Forest Industries 0ould submit. Further, public notice 
of the prospective transaction would not be given. Chapter 4 of 
Title 58, Idaho Code, shows an obvious concern on the part of our 
legislature that any disposition -of state owned timber should be 
fair beyond reproach. 

If the Fish and Game Department exchanges the timber as is 
contemplated, the end r~sult would be the same as if the Fish and 
Game Department had sold timber to Potlatch Forest Industries 
and then purchased the private land with the timber proceeds. 
Such a sale would have to be public and with notice as statutorily 
mandated. Avoidance of these r·equirements by "exchange" cannot 
be allowed. In light of the foregoing, it is unnecessary to 
deal with questions 2 and 3, 

Very truly yours, 

TEC:lm 
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W. ANTHONY PARK 
ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83707 

December 20, 1973 

Mr. Michael C. Moore 
Attorney at Law 
P.O. Box 942 
Lewiston, Idaho 83501 . •" 

Dear. Mike: 

This is in response to your request for an opinion con
cerning the 1application of Section 19-5115, Idaho Code, to 
law enforcement personnel hired before January I, 1974. 

It is the opinion of this office that such provision 
does apply to law enforcement personnel hired before Jan
uary 1, 1974. This construction is reached from a reading 
of Section 19-5115, Idaho Code, in conjunction with Section 
19-5116, Idaho~. 

In Section 19-5115, Idaho Code, it is provided in part 
that: 

" .•• From and after January 1, 1974, any 
law enforcement personnel employed by 
the state of Idaho or any political sub
division thereof shall be certified by 
the Police Officers Standards and Training 
Academy within one (1) year after first 
being employed •••• " 

The introductory phrase "From and after January 1, 1974," 
modifies the balance of the sentence, thus lending itself to 
a construction that the Legislature intended that law en
forcement personnel be certified after that date. Had the 
Legislature intended this section to apply only to law 
enforcement personnel employed after January 1, 1974, it would 
have been a simple matter to have placed that modifying phrase 
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after "law enforcement personnel employed by the state of 
Idaho or any political subdivision thereof". This con
struction is consistent with the language in Section 19-5116, 
Idaho Code, which says "Adherence to the provisions of sec
t!ori 19-5!15, Idaho Code, shall commence January 1, 1974." 
This section does not provide any exception for law enforce• 
ment personnel emplo1ed prior to Janu~ry 1, 1974. Had this 
been the Legislatures intention, it could have been so 
stated in this section. 

In conclusion, then the construction placed on this 
section appears reasonable in light of the language of the 
statute itself and the legislative intention that is gleaned 
therefrom. 

WFL:R 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WILLIAM F. LEE 
Deputy Attorney General 
Chief, Criminal Division 

-2-



December 26, 1973 

- Mr.-nwight c. Stone 
Clerk of the District Court 
TG!ton County 
Driggs, Idaho 83422 

Dear Mr. Stone: 

You have asked whether boards of county commissioners 
have the power to declare a holiday or not. 

There seems to be little law on this subject. The 
statements from 40 C.J.S. Holidays P410 are that holidays are 
generally created by legislative act or executive proclamation 
and may be created by public acceptance. 

Since the legislature has spoken on the subject, county 
commissioners certainly could not change those holidays set 
forth in Section 73•108, Idaho Code. 

Tne section also defines certain holidays and makes the 
following statement about holidays other than the specifically 
named ones: 

"Every day appointed by the President of the 
United States, or by the governor of this state, 
for a public fast, thanksgiving, or holiday." 

As you pointed out, Section 3192009, Idaho Code, privides, 
in part, that county officers must keep their· office's-open for 
the transactions of business on such days and during such hours 
as the boards of county commissioners may prescribe. Also, 
Article 12

1 
Section 2 of the Idaho Constitution, provides, in part, 

that count es may make and enforce sucfi police, sanitary and 
other regulations as are not in conflict with general law. 

Often in such cases when the law is not plain, maxims of 
law are used as construction aids; such as, "the expression of 
one thing excludes the other", or "a more specific law will control 
a general law." These aids to construction could be used to deny 
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a county the right to set holidays. However, they are to be used 
with caution. This power, if it exists, definitely could not 
be used to change one of the existing, specifically named 
holidaJs. Also, if such power is exercised by a county, we 
believe that it would be illegal to set a different date for a 
holiday than that declared by the President of the United States 
or the Governor of the State since they have specific power to 
set holidays. 

If a local holiday were vet by the county commissioners 
which complied with the above restrictions, we can see no par
ticular reason why the courts would not uphold the action since 
the statutes and constitution, at least i~pliedly, grant such 
power. Such a declaration of a holiday would, of course, only 
apply to the local county offices. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF:sg 
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Mr. Wallace M. Tr~nstr~n 
PrOSl~CU ting At. to.t:ney 
Caribou County 
139 t3outh Hrdn 
Soda Sprin9s, Iuaho 83276 

Dear Mr. 1l1r,mstruuu 

i'Jf~ havG. received your recent lett.o.r concerning nervice-· 
rncm' s rK@Od.,~ls and whether such. funds can be us(~d to irnp:i:ove 
mi A.r;if:irican .Lr::qion buJ.ldin9. 

We arc in general agreement with your letter. Public 
funds cannot be ·,w~'d t.o improvia privately owned bL1ildin9s 
even though the owner ir:3 im organization such i.tS the American 
Legion ru1d such funds ag those provided for by Sections 65-
lOJ and 65-104, Idaho Code, cannot be used for any purpose 
except the purpOS(H:l spcc

0

ified by the stat:ut.~s cr-eat.in~,r them. 

The:re ari1 a nurn.bor of thin91:,, howevox:·, that W(:: wish to 
point out to you on thia me\ttor. Section 65-103, ldaho Code, 
sets up a fund for the repair and maintenance of a sorviccrnan's 
mmnorial. 'Tho rnonif~f:l t►rovidod for by this lav: can hn UGNl 

for that 1,urpo:;e only. Section G5-104, .Ida.ho Cod,:~, si2t:s up 
a Lm<l for construction of nervicemcn' 9 n1:.1:1'.orit1.ls. This fund, 
agnin, c,1n bC'l us,Jd for that 2urpose only. rrhcsc two funds 
should not be confused or co-mingled. 

1Jf.~ know of no L:iw providing for speci,;il (liiJtt:icts to 
aSih':S8 for a se:r.vico:1an' s memorial. 'l'he only law w-2. nre familinr 
with a1:'t') t.h.(i Lwo S(~Gtions uited nboVl3. 'l'be f.undr..; oc:t ur, by 
these sections a.r(~ set up on a county-wide basis by these 
laws on a district basis. 

Wr::i might 1:1ake a auggestion that hj,\n worked in some., other 
count.i.(:is. 'I'ho:i::e is one mothod th1.i.t has boen used in such 
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cases. It would be possible for the l\me:i:-ican Legion or some 
such or<Jilnization to donate thci.r buildin<J t.o the public an 
a war memorial. The cOlmty cor·:rmi ssioners could acct~pt a building 
as a war memorial and, fro1:t1 the timo they acceptGd it, could 
use tho funds provided for by Soction 6S-l03, I<lnho Code, 
to maintain and repair such building. Also, the use of the 
builtling would then corno under the dinict s..1pervi1~ion and 
C(!ntrol of tho county commissioners. 

Very truly yours, 

Pon. THE l\TTOmrcY GJmEI{J\L 

\'ll1.RREN f'EL'l'ON 
Deputy Attorney General 

Wl?:lm 
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Dr. John B. Barnes 
Prcnidcnt 
Boise State College 
1907 College Blvd. 
Boise, Idaho 

Dear Dr. Barnes: 

JamJ.ary 31, 1974 

We have ~xamincd the statutes of the State of Idaho and 
wo can find no prohibition which would prevent Boiso State 
College from being the lessee of federal lands for geothermal 
study. 

'l'l'10reforc, we a.n.'1 of • the opinion that since the I)oard 
of Trustees and the College have the authority to acquire, 
hold, and dispose of real property and to acquire interest, 
including possesnory interest, in real property, thnt the 
college, _then, may acquire and be the lessee of a geothermal 
lease granted by an agency of the federal government. 

HAP:JHH:cg 

cc: John Swartley, M.D. 
Milt S;nall 

H. AH'l'HONY P ?,IU( 
Attorney General 

/ 
I 
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STATE or=- IDAHO 

BOISE 83707 

January 8, 1974 

The Honorable Cecil D. Andrus 
Governor, State of Idaho 
Statehouse 
Boise, Idaho 

Re: Maximum Highway Speed Limit 

Dear Governor Andrus: 

I have reviewed Mr. Risch'.s letter addressed to you under 
date of January 4, 1974. 

Mr. Risch is correct th.at the provisions of Title 49, Chapter 
7, Sections l, 2.,3 and 4 are basic rule prima facie speed limits. 
State v. Trimming, 89 Idaho 440, holds squarely on that po.i.nt. 

Idaho's basic rule and prima facie speed limit rather than a 
fixed speed limit simply means that a speed in excess of the posted 
limit is not, per se, unreasonable or imprudent. I-Iowever, it is a 
strong link in the chain of evidence o{ a violc.,tion of lu.w. Excessive 

· speed is a rebuttal presumption of a criminal act. If road conditions 
or other hazards exist what otherwise might be reasonuble and pru
dent speed could be a violation of law. 

To state as an abstract question of law that Ida.ho lucks a 
fixed speed limit fails to answer the critical questions confronting 
this state and nation. It has been uniformly recognized thut speed 
is a critical force in the spirialing accident statistics. In the year 
19 72 control statistics, in Idaho, show a total of 39, 7 tJO vehicles 
involved in accidents. Of that total 20,010, or n8arly 51 % had, as a 
contributing factor, speeding. In addition to the .incredible property 
dollar damage, 177 fataliU.cs and G, 365 personal .i.njuries resulted 
from those speed contdbutccl accidents. For the fhst G months of 1973, 
16,227 vehicles were involved in accidents and speeding was a con
tributin-g factor in 7,821 such accidents, 73 fatalitJes and 2,459 per
sonal injuries resulted from those accidents. 
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Improved highway conditions in the state, at first blush, 
would appear to make the Idaho basic rule or prima facie speed 
limit the: most viable statute for re9uJ.at.i.ng vehicular speed. 
The opposite has proven t.o be true. In the year 1972, 9,9([0 of 
the motor vehicles involved in accidents, in which speed was a 
contributing factor, occurred in rural areas. The percentages 
are appro~imately the same for the first 6 months of the year 
1973. 

Pursuant to statute and prior to the enactment of the 
National Emergency Highway Energy Conservation Act the Idaho 

- Board of Highway Directors, under your direction, recognizing 
the national crisis, and the responsibility to find and declare 
a more reasonable and safe prima facie speed limit~ in order to 
curtail the spiraling accident rate, reduced the speed limit on 
all state highways in the State of Idaho 10 miles per hour. 
Viability in that action was in-built by providing that such 
speed limits were to be effective unless a lower speed limit was 
posted on the state highway system. 

Subsequently the United States Congress enacted the National 
Emergency Highway Energy Conservation Act effective the 4th day of 
March, 1~74. That act in substance provides that, after the effec
tive date of the act, no highway project will be approved by the 
United States Secretary of Transportation in any state which has 
a maximum speed limit on any public highway within its jurisdic
tion in excess of 55 miles per hour. As the act indicates, this 
is an emergency measure to conserve fuel in a national ~risis, 
but it also has producec1 a benefi_cial side effect of reducjng · 
accidents by reason of lowered speed limits. Surely Mr. Risch 
should not complain that the lowering of speed limits ·with its 
attendant reduction of accidents and loss of life and property 
damage is unjustified, even in the absence of critical national 
problem.· · 

It is respectfully suggested that appropriate legislation 
be immediately drafted and submitted to the legislature to re
peal the existing basic rule prima facie speed law and to enact 
legislation fixing~ maximum speed within the State of Idaho. 
Such legislation should also empower the governor or appropri 1te 
administrative agencies to lower such maximum speed limit when 
conditions warrant. The National Emergency Highway Energy Con
servation Act leaves to each state the right to fix its maximum 
speed limit in excess of 55 miles per hour. However, states 
cannot do so with impunity. Fail un~ to comply with the require
ments will result in the loss of federal matching funds under 
Title 23, USCA. 

Hl\P/JFB/b 



W. A!--JTHONY PARI< 

AT;QRN£:Y GLNERAL 

Mr. H. A. Lancaster 
County Clerk 
Twin Falls County 

STATE OF IDAHO 
OFFICE OF THE ATTOHNEY GENLRAL 

BOISE 83720 

January 10, 1974 

Twin Falls, Idaho 83301 

Re: Opinion as to Whether a County Clerk 
May Lawfully Utilize Voting Machines 
In Conducting a County Bond Election 

Dear Mr. Lancaster: 

You have'asked for an opinion as to whether you, as Twin 
Falls County Clerk in charge of administering a hospital bond 
election, can ignore the provisions of Section 31-1908, Idaho 
Code, which section requires the use of paper balloting in county 
bond elections, and instead conduct the election with voting 
machines as authorized for "all" -elections by Section 34-2402, 
Idaho Code. It is my opinion that you can. 

Section 31-1908, Idaho Code, provides that county bond 
elections "shall be by ballot." (Emphasis supplied) The said 
section then describes the physical properties of a valid paper 
ballot. 

Section 31-1906, Idaho Code, provides that county bond 
elections "shall be held in all respects in conformity with the 
general election laws so far as the same may be applicable, ex_
cept as herein provided [in Section 31-1901 et~-, Idaho Code]." 
(Emphasis supplied) 

On the other hand, Section 34-2402, Idaho Code, provides 
that "At all elections, ballots or votes may becast, registered, 
recorded and counted by means of voting machines or vote tally 
systems as provided. 11 (Emphasis supplied) Section 34-2401, 
Idaho Code, defines "elections" as "all state, county, city, dis
trict and other political subdivision elections." 
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The issue at the root of your question is whether the legis
lature has intended Sections 31-1906 and 31-1908 to prohibit a 
county from utilizing voting machines in a county bond election, 
in spite of the fact the legislature has recently enacted laws 
that seem'to authorize voting machines for all elections. 

Section 31-1906 was re-enacted in 1969 and the statute that 
it appears to protect, Section 31-1908, has remained unaltered 

- since 1925. The voting machine act, Secition 34-2401 et seq., 
Idaho Code, was enacted in 1970. In my opinion the legislature 
clearlyTntended the latter act to supersede the former where 
voting machines were desired by an election jurisdiction. It 
is unreasonable to suggest that the legiilature would authorize 
voting machines for the election of their own members and for 
every other purpose. yet require paper balloting for county bond 
elections. There is no distinction between county bond elections 
and other kinds of elections which might motivate the legislature 
to distinguish between methods of voting in such elections. 

Taking into further consideration that voting by machines, 
as opposed to,voting by paper ballot, allows substantial monetary 
savings in the conduct of elections, it seems inconceivable that 
the legislature did not intend the provisions of the later voting 
machine act to modify the provisions for paper balloting contained 
in Section 31-1908, where an election jurisdiction chooses to 
utilize machines. Although the qourts are slow to hold that one 
statute has repealed another by implication, the courts will adopt 
such statutory construction when a legislative intent ,that one 
statute supersede another "clearly and plainly appears." John 
Hancock Mutual Life Insurance Co. v. Haworth, 68 Idaho 185, 191 
P.2d 359 (1948)7dTcta). 

It is my determination that the legislative intent outlined 
above meets the test required by the Idaho Supreme Court in Haworth 
so as to effect modification by implication in this case. Con
sequently, it is my opinion that you may lawfully ignore the pro
visions of Section 31-1908, Idaho Code, and proceed to utilize 
voting machines in your upcoming county bond election. 

WAP:JFG:cg 
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Idaho Fish & Game DopartmGnt 
600 :~outh Walnut Stroet 
Boise, IJaho 83707 

Re: Purchase of School and Univorsity Lands 

Dear Mr. Greenley: 

Your letter of October 23, 1973, has been raferre<l to me 
for response. , You requested .:1n l\tto.rney Gener.-:i.l' s opinion on 
the following 'legal questions: 

1. Do the acreage limitations found in Sections 8 nnd 
10 of Article 9, L.1a.ho Constitution, api:Jly to purchases by 
state agencies? • 

2. If so, would those limitations prohibit the Idaho 
Fish and Game Department from purchasing two adjoining (or 
separ.ate) 320 or 160 acre tracts at the same sale? 

3. Would those limitations prohibit the Idaho Fish 
and Ga;n,2 Department from buying a 320 acre parcel of public 
school lands and a 160 acre parcel of university lands at 
the Silme time? 

4. Is the 320 acrr.::i limitation a "life-time 11 restriction? 

It is tho opinion of the Attorney General that the acreage 
limitations found in Article 9, Sections 8 and 10, Idaho Consti·" 
tution, do not apply to purchases by state agencies. · -·-----~·-

Section 8 of Article 9, reads, in relevant part: 

h ••• provided, that not to exceed 100 
sections of school lands shall be sold 
in any one year, and to be sold in sub-· 
divisions of not to exceed 320 ricres of 
lnnd !:? . . ~!.~¥.. S!!:5~. indi vidua:~, ~~~t..<:~!.1...¥. or 
corporation." (Emphasis adckd) 
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Section 10 of Article 9, Idaho Constitutio~, reads, in pertin
ent part: 

It •• No university lands shall be sold 
for less than $10.00 per acre, and in suL
divisions not to exceed 160 acres, to any 
~9-e parson, -~...9rnpan;x: 9.£ .s.orpor~1::._-h.C?.!l • , .. -- (Ern-
phas is added) • 

Nowhere in Section 8 or Section 10 is any mention made of 
the acreage limitations applying to a9encies of the State. It 
is the opinion of tho Attorney General that the words " ..• to 
any person, company or corporation" found in those sections arc 
exclusive lists of entities affected by the limitations. 

The reports of the Idaho Constitutional convention indi
cate that the members were concerned with precluding the possi
bility of 11 moneyed syndicatesu purchasing vast amounts of school 
lands and fencing out population and growth. The Convention was 
concerned with not allowing Idaho lands to become "moneyed mens' 
cattle ranchesli which would retard settlern.ont of the infant state➔• 

The Idaho Fish and Game Department is accorded condcnmation 
power under Section 36-104(b) (5), Idaho Code. It would be ab
surd to suppose tha.t the Department is limited in the number of 
acres which it can purchase when it can obtain unlimited ln.nds 
by use of condemnation power. If the purchase limitations applied 
to state agencies, such state agencies could not purchase more 
than 320 or 160 acres. However, the agency could simply wait 
until the lands were sold to a private purchaser, then condemn 
the lands, thereby skirting any possible acreage limitation. Our 
opinion makes Buch an absurd exercise in circuitous action unnec
essary. 

The Idaho .Fish ·and Game Department may make a negotiated 
purchase of public school and university lands without regard to 
acreage limitations. Public sale in such a case is not rGquired. 
(See attached Opinion of the Attorney General, dated .. Tuly 23, 1973) 

However, the State Board of Land Commissioners must maximize 
the proceeds from the lands regardless of the method of disposi
tion. Any negotiated purchase of such lands by the Fish and Game 
Departmont, as in cases where the Department ex~'?.rcises its con-~ 
demnation power, must be for the ,fair market value of said lands. 



i 

I 

~ 

D 

Mr. Joseph C. Greenley 
January 11, 1974 
Page 3 

In light of the foregoing, it becomes unnecessary to deal 
with Questions 2 through 4. 

Very truly yours, 

POR 'l'HB Nr'rORNEY GEHERAL 

•rerry E. Coffin 
Assistant Attorney General 

'r:cc: cg 



\ I 

'· .,I l 

STATE OF IDAHO 
OFFICE OF "fHC /\1TORNEY GENERAL 

BOISE 83720 

I 
I 
I 

i 
l 

'I ,I 

W. ANTHONY PAl~I{ 

,\TTORNf:'..Y GENERAL } [)cr,t. o:· In~-·; . :ric\-: 

ffi1 ·[-r1t·~-~-w:[l[] .. 

Mr. Monroe C. Gallaher 
Cornmisi;ioner of Insurance 
Department of Insurance 
B U I I., D I N G 

Dear Co~nissioner Gallaher: 

January 14, 1974 

JAN 2 1 1974 

By letter dated .Novei:nber 30, 1973, you requested an At.torney 
General's opinion as to whether certain plans of reinsurance ~re 
in violation of the Idaho Code. The plans concerned are those 
by which an insura.ncec·oiitp;iny admittc~d to do businr~ss :Ln Idaho 
reinsures in an in:.:;urance company that d.ocs not have the neccissary 
capital funds to qualif:'{ for admission. Stock in the non-adrni tted 
co1np.::-my is a.cquLt·,~d by the agent.s or ir.t:3uxedr3 of t.110~ acln1.Lt Le<'I 
compa.ny, You· a.skr.::.d if :;:uch· plans are in v:LolrlLLon of Idaho Code, 
Sections 41-341, 41-511, 41-512, 41-1302, 41-1314 or any other 
sections. 

Sc::ction 11l··ltl1 ot the Ida.ho Cocki Wil'.3 r:tdopi·. 1'.'d i.n l 1H1CJ Lo pr:ovui.c} 
f r>. 1 ;,·1·'n· ,,1: ·i1 c• r~· •..o 1,·1·1_. ·•· ,. ·1···,·,n·Pc:. ·,., '··.-•;·,r···c(>J . .'(~'~C--· .:CH~ .. CgUJ .. u J. .. ll 1...,. ..1. .. ,LL.1.UlCE.. 1.J .. 0..1.D,J CODt'--.,J ...... l,., 1.-, .... l.,,J .1 J. 11,., 

between llpc:ircn, ;- ::;11bsidiary, and ,·,ffi1:Lab,,d corpoc;1t:Lo.ns .,,vh,:·:r:·c) ,.1.n 
.•,~ .... 1~{::\ .• ·~- ·i.,. ,..·1.,,,...,·]P t("""···1~r._~ i'wt'! ·j·) (\~ .l-·J·( .. ~. (' _;:. 'f);-··,··,·---iv·:-i·, ·-;-...f._,,..,,~·t~-,·-~ ·t·c' .lLS•, .: . .r l.~ .,.11-.fu.,.·.''.•(' • I, ,\)I!IJ1k;J1. -•·' ,.( ,.)':,Cl, ... )JI > U.[ ...•. Ci_,( .,f:0. hJJ,, .. , •.ll1lcn -~' 

t:.o th,::, :!:c~aho _Ir:,:; _n r,1 }1 <?<?. Cod~, . P ;~ c::: 1 :i.1ni naJ:Y DJ.' aft , Nov cm:,+:· 1:· , . 19 ~ 8 ) 
RC<Jul at:i.on of 1n•;11.rance holcb.ncr companies c:;yst.erw::;, ::-~U!J5; 1dJ_ar:LCE5, and 

f.i.1ic1t~.:=).S 1;J;:1.:~; H!'.'_}J,' 1, ftlll~/ c:tc~'l<·:~1.<.t,"=:(5 c:h1:-'' ::( >~g ,_;( . : ~.-~ ·.~x-: ·'-;~.t~ 
C()d.e r t•tJ.tk C:~(~c~t,.i.c1·1 1J:.1~~j8.1 . .,1 Sl)E;c::J.~-::L.--~: 
not. be desrned Lo suspGnd or modify 

:Ly 
any 

In order for Sec·U .. on 41-341 t.o a.ppJy to ::;itn,ce_ rin in 
que::tlon, ther(~ mnst be ,1. reL;:,.tionship bet1.11::0n ::,@,· p:\::t i_,:•s in,1olv1~d 
tha.t arnonnts to a parent/.::ubsidia.ry rela.Uon:,11.ip 01 to z::-1.n afLi.lia.t:i.on. 
"~:ub~:\ictiary" and 11 affilic1.ted per:3011" arc:: ~,:pccific.cilly defined by 
Subsection (3) as follows: 

11 (3) For the pnrpo,:J•,:,::..; of th5 .. r~ :SC':ction a 1 ,'.'thrd d:i . .:,xy' J.s d 
pen-:;on of which either tl1.G insu:ccr and/c1· thE! pa.rc•rd: 
corporation holds practical control, a:1d an 'aff LU ated 
person' ir:; a pen,;on controlled by any· combination of the 
insurer, the parent corporation, a subsidiary, or the 
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]li_1CJI: /. 

January 14, 1974 

p:cincipa.1 stockholders or off ice rs or directors of any 
of the foregoing." 

As long as there is total independence b~tween thn arlmttted 
v.ncl non···adrn.:i.tted company-, the:re is no affiliation. But if the. 
admitted company 110:tds p:cactical control of tb.0:, non···admittc~d company, 
or if the non-admitted reinsurance cornpslny is cont:1:ollcd by the 
admitted company or by its officers or directors, then there is an 
affiliation and Section 41-341 applies. 

Some of the reinsurance plans, where either agents or insureds 
of U1c d.d·,·.··i t'l-.r:=':cl cnr,nanv a.re the .stoc}::iloJ ck:ri, ·i.:n t hr-' nnn-;,rbni t· i· 1,·r! 
(;()i(ll_)i) I .if1:_;luJJr~~ ;_;, '.,:()lt t:.r·cu~~-:,: ().L () LJJ.f.:.~:( C• ... "-:>fnc-;·;.·1 t~ i_('J, ! 1 '._; , : !J'l ~- i_ L.•._:·cl 
i.nsurdnce company or i U_; of f.i.cer:_; ~, 1::'he nnn .. ·,;,clrn.L t-. l: r . .:1 co;npa.ny. 
~3uch an drranq<~r,1.c.nl··. is loiJical i_;:Lncc the non.-·a.d1ni tbid r:01df)<'1ny 1 ~, 

stockholders, ,:1.nd tbc mem.ber.s of the boa.rd of di ce:•:~t:o.c; Lhd:: coir,e 
from ,,rit:hin t:hei:c number, are not necE~S:'::ia.ri1y vcri,ec1 :i .. n tl,e rnc:inc1.9e·· 
nient. of an insurance company. Por example, in i''-omc ::; i 1:.ti rt tions, the 
stockholders are automobile dealers or members of a trade association. 

If the rno.nagement of the non···adrnitted company or :i .. ts of£ icers 
i:tlYtonnts to contJ;ol 

1
• then such mani::l.qerne:nt would result in -:HJ 

2,ffilia.tion a::; cl(:!f::t.ned in Section 111-<341. It is diff:u:::tlt Lo 
:i.rno.(Ji.n8 a ,::ircurnst;JnCG whe::ce · a manager would not )1c1ve SOP•') cr:ii-1t:r~ol. 
Thr." ·vord "xcc-:ina,::iC:' 11 denote::: control. l\ n1.a.nac;er is an ot r i c>'r ,,.,JH) 
s1.1pcrin t.r:.:-nd,:; the aff rs of the corporation.. (G:i] J.;_'rn \f. 1.:'.on;:;oJid ,·l·,d 
Foods Cor tion 1 424 P,~L 407, 22"/ A,2,J BSB; Morpul Pcr;:,ard1 Cnn_Jor,t-
tion v. Westover Hardware, Inc., 263 N.C. 718, 140 S.E.!d 116, 418; 
19 C.J.S. Section JOO2) Management is synonymo11s with control. 
(BJ.a.ck I s Law Dictio11a.ry, Revised 4th Edition.• P,7.(J<.: 399; ::,;tal:r::: v. 
Kamper, 'I'ex. civ. App., 261 S.W.2d 465f 4C8; Pacific Employer's 
Insurance Co.~- Hartford Accident and Indemnity Co., 228 F.2d 365, 
3 68) 

Beca.nsc=] rna.1.1,.1.,5<::::m'-~nt involves cc,nt.rol, those r,01.a.ns U1al: include 
n,a.~·1c1.~J~:::n1.f)J.1.t. c1J~~· ~th(,? .n·.:xn... t:·t8cl :1. ·:·1,~;1_::u: .. :.t.J:J:~c- 1:..:!~).1."tt};)i:J.>-1\i. J'",\ r- __ J ·, ::t/L;r\_· 

coxnpany wc-l1lci. be requJ.red to comply ·w.1_th 1~:ion 41-·3.!\J, It '1.ru·J . .id 
not rr:at.ter whether tr1e non·-admitted cornpc-J.ny (.:;tock was h1,,J.::! by the 
agents or by the insureds of the admitted company. 

If a plan is regulated undei~ Section tll-3'1.l., t!1<:'.n t.lie involv0ci. 
perr;onr; rnust comply with Subsections ( 1) oncl ( .2 :: , Noth.i. riq :i.n the 
pli:tr,c_; in qtH,!:::,1:ion indicates ;;-m.y non--co:rnnJiance 1,J'i. U, ::;u:--,,·;,,cL:icns (l) 
(··~) +·J·1ro1\!'fi1 ( 1 'i \'.C', (").L" ,,;·i •'-l·1 C-1·1·)C,<'-',r·•t· 1,-)]'l /')) 't3 C)\\'>''\r<'\'' f]··,,.·,_ 1"(') 'C'. ('()J'tll'' l-1.- ,_, .. ,. - . .,,,_,1., ,.L,r .L.' - '/\_,~l~.l l .. ll .... ,._,,_.,.,_.., -•···· \'·• Sl 1., ., .-.L f -.,., -.-, ··' _l_ .. -...'1,¥ -~ 

quc8tlon 11s to whether Subsection (1) (g) would not be vlol~te0. 
Section 41--341(1) (g) reach, as follows: 
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11 (1) No insun'!r sha11 engage directly or indirc"!c~J y in ,.:my 
transaction or agreement with its parent corpora 0rl 1 or with 
any subsidiary or affiliated person which shall result or 
tend to result in: 

(9) Payment by th(~ insurer for servicr0s, :f aci Ji tie.:.,, supplies, 
or reinsurance not reaf::onably needed by th(~ insurer. lt 

Rc~insurance th.at is not reasona.bly needed by the cecl:i.n9 company 
is prohibited. The usual purpose of reinsurance is to protect the 
ceding comr,o.ny by distributing- the risk it has i n•:r1rc~r·1 1 ,-, ··i~,oj (1 +-.he 
1 ::_.kt.-~--~- ,:.-t l{.) ~; :..;; ri c1 J :_:i 1.~ CJ c; ·::~~-·:.~:~.t~ it·_ ,"J (J1.J Lo_ c~ 1 ~<.: c: 11 '·. ~ \ ·c t .h ··:: :: ~ () ~1- \', .! r.t c:y 
of the cecJir•iJ company, (\:2tnce on Inbt1r,tncc 1 ?.rd 1•:dit:\.on (i951) 
Pa.~;fc,\S 65,1066) l\Jtlwu.qh wouI;:i a.\:iii)ti.ci-:i~"'i.:o' J)l';I IFHJi~ll.').1 i,11 J.ight or: 

thi3 pn1~po~-;e r a C<'.)mpa.ny v?ith sub6tes1t.i.al r•,;sc:i:,rt:::, ,·ind ,"~'.';,;etc,. cr)11]d 

:i:·c,:i nr; 11re in d company with .less rGs erves and as,~et:E. Con CT·; v .:d) ·1,/, 
t:he more substantial company rniqht need to rein:mre the amount oL 
business that the less substantial company could assume. 

In the plans in question, it would not appear that Uw primary 
purprx,e of the r,e inr.,urance acJJ:-ee1nent 1. s to .ceinsn.l'.'c! the risk cf th8 
a.drnitted company'. 'I'he purpose se::E~m,:3 to be to providn bll.,~ i.nc'::· .. ~; for 
the non·-adi;1:ittcd ccimpar,y and ·profits to the~ :=; toL~khold er:, of t:·:. :it 
cornpa11y, Id.ahcJ J~ec:d.dr:ntt:~ thc:.t a.re in.~3ured by, or as<:' U1,· a., rd.:~:, for, 
a.n .in:;ura.nce cornp::•.ny adrn:Ltted to Idaho m,,y pla.n to ,01.tL'!,,-,," ac:,111.i.si
tion of stock in a. company that lack:::; the capiLJ.J nec:ce'·::.,ry for· 
admittance to Idaho. 1:1hc a.drnittcd ·company could i:.hr:::n c;,,,d,,! part of 
its insured rif.=;k to the non--D.dmitted company, Tl'Lr.1 non·.0,drn.itt:ed. 
company wc:iuld 1ikety have little or no other bur;ini:'s:=.; U 1 ,u1 tha.t 
ceded by t.he admit 1.·ed corrpa.ny, rl'he per:::.:o;:1s ,,vho rn·c ciqc,n t:3 or .insu:;:cds 
of the ad1nitted c•::irnpa.ny would acquire .stock in, and r,1 li:ir, to receive 
dividends from, the non--a.dmitted company. 

t 't~.:r1J c~ t)'l1 __ ·,_r1-_~ j_;; 1 1 1_:\r·· 

.t·(:: ,'.-;~•J._r,.::~tri_(:c~ ()·'.--: !.l.;. 1·:, .::·.L;_;>~ i'.·--(:!.~·-~d-" 
In t.1'10 '.3 e r<L a.11<3 \,r,Jb,(~:\: r-; t.b.t~ r 2 iris 1J.:t' Elll.C e 'l:r ;::~ c:1.:t~/ ~i.. :-.) r,J: CJ..)\. f C)L' -~- n C 

purpose of providin9 bui.::iness for a. .non-ddmittcd coini=•nny ::;o that 
cJ.ividends c.o.n be reaJ.ized by the stockhc)lc'-ler~; of i:h:c! r,nn· .. -::i.dmif:ted 
cor,1pany ,, and a rr::ductio.n of the admitted company' n r .i "' k .. is only 
incidental, the reinsurance is unnecessary. If affili~tos a~ 
described above ,u·r,• involvecJ, then such a plan woul,J be in violation 
of E,ectJ.on 41-34. l (l) (q) • 

By the inclu'.=lion of Section 41·-,SlJ :;.n the Jdn.ho T 1. 1, c,,_r, ·, Ced',.' 
\ , the state legi:c:J.ature has r.::.ndea.vored to pn\vcnt---12L;h-u ·Jn:;u:;_:;:.::t·'.3 
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r1cUnq ar, fltJ'.'Orit::," or non-admitted cort1pani(~:3. 
this section states: 

f;nbsecLion (2) of 

11 (2) Exc1,,pt ,:t:i pr<)v:Lded in ~,cct.ions 41-::SJ2, '1l··2H 1';6(rncrc:rers 
and con~;oLi.d21.tionG of ::;tock :tnsnre:c::;) ,Jnd 41·-2B 1"ie 01 1,1lk 
rcinE,;uranci::! 1 mutual in:;1.1.:n;J:;=.,) 1 an in',UC!c''r nwy rcin,c;urc a.11 
or ,:.riy part of any pa<1.:-tic1.1.1ar :,:c'IJ,ho ri,,J-. with an i.nr;u:c<::r 
aut::hori_zed to l.:.rdn;:;act such J_n,Jura11c<::· .i.n t:.h.i::: r;i:.atr, 1 or in 
any otlrer ,;olvent insurer apprcnrecl or dCCCJ.Yh~d by the 
ccnnrn.is:;ioner .for the purpose of such· :reinsurance. 'I'hc 
commissioner r-ohall not so approve or ac1;-cpt any snch n:dn~:;uj::--
:u;c:c: l·,nr ?)_ I',,~}~ t·1q ,-1.()r~.:~•;:::ti(; .i. ~-~ 1 1L"C'T:' .i.rJ :·:, i_ "! ·;: i; ·1 

v,n·.:_ic·n he:: f.i.:ncl ·~: fc:.c tJOc;Cl cc.ru.::>.~: \V()U.1c!. b,:_ (>_1n·: 1·r.:t:i. ·:,;r t() ·!·.he~ .i ·l·1tt:~:J~t:~:-;1.-.:s 

of the:! poLLcyholders or f;tockholdcr:~ (jf •::uch do1n.e:.d.. i.nsur:er. 11 

rl'he draf·t::.:man of th(:) 19 61 rcviEd.on of the Ida.ho In~;» ,>::n C"~ Code, 
I•lr. Robert D. WLL.lj_dmD, :; t:.ated the following in ;:; con;ir,,,,nL:- to this 
section (Ccmment (;~) Section 120, Page .2 of th(; Propo::;1:d Insurance 
Code for the S'I'A1.'E OJ? IDl'd·IO, INI'fIAL sr11UDY DRAFT, dated F'(c:bruary, 
1960): 

11 Under ( 2) , 1the Commissioner has E,OI!te control over t .. (! ,i_n.surance 

advi;-,0.ble to p:t:cvcnt dorc,e.i;t:ic in:;·,ncrc: ,, i_·I JJ0r· 1v:d nq ,,,·:::!d a::.c, 
a I f:c 1:int I by iU"\dUtJtori7.ec1 :Ln::.:;111::-c 17~:;, ')L .t. ny11 he i 1•9:, ,:i· <::d upon 
by I fast ope:~.rators I working behind Uv'; ~:;hield o:L t•,,insurance. 11 

1~Pt1r~ t;:/CJr{] irtI~CJ.n:t:n, a.:...· f\tt~, .. VVi11icnTt:--:'. ·;.~;:·;c:..~~:; i·t_, t:l(),.'S n.(:1 i: . .h.iJ\lC·3 r:l 

:fo.r:·~;,,_i clef it.:i()n in in:::;n1_,ance Ia.w. I-10•;,.1,!ver, 11:. ·i:::; 1,1~>·::s,i :in t:he 
ir, 0-;111.·ance cicnmnu:ity to ic;nate a. ccrtn.:i.n type of ,U:' n,:11J~ilt!CJ.:, ;,1<_u:·ce-
.,~nt A cnrnpa.ny th;;:,.t. i,s admit.tec"i to a ·partic1.1.J,:iJ· ::;' nl:, 1:cin ;urcs 

\'.1_Lth a co1.npany th6.t cannot qua.lify in t,bc ::;-1::,;i-te, U::ma lly, 1:.J,;: 
reins~rer cannot qualify because it lacks the required capital funds. 
(Sec Pennsylvania Bulletin, Vol. 3, No. 46-Saturda.y, October 27, 
1973) 

Rein.surance :Ln .J.J.1 ure:c that cannnt •T.J.U.I 1. ,n,~; :,,, ,.,Llcr:s:, 
1.iJ,utcd capital ccnipanie.s to shdxe in t.hc :31.1xi1-ir1 cit ri::I:,,~ in 
statE:s where the C(:,rnpany is not considered to have Lhc c,.,pit.a 1 funds 
:necessa.ry ·t-.o :i.nr;ure riE,ks. Frontinq arr,1n9e.rnentc:: can rc,c;ul t j n a 
concentration of business in a few fronting companJ.~s, 0nd may 
ca.u;;e the fron i: ing cornpani es to ob ta.in unneeded ce i_ns urc 1• 11 ce. for 
c-;.;arnplc,, :i.n1~;1red n,,1::'.=;o:ns, or :Lnsli.rance aqents/auto dcc1.·1c:r:~:, cnDJd. 
forrt"t a 1.i . .rtitcx1 Ci;tp.1.t.al comp11ny clc.lrnitt.ed .:i. foJoc: i., 'Jl ,; : ct Lr•" , t\':Y 
,.vol1ld. t .. f.10:rt ins1J . .l-::'(~ .i r1 1 C)l~ r..:!.c~t. /lS l:\sJer1t.f; [(\r r C)•.11.\_l tl-1c)~- -~. cc):n.t):•-: n i_c~~~ 

that aqrcc• to rci.1 1 r,ucr:, i,1 -\,he Le J.in1jt r::r.11):i.t..-,, ! ·,·,•n111p;1''> '.i'J,1,: 

admit t.ed companie:1,; ·wonld be forccxJ to a.ct aro f ron Lf, ,rnd to 1n1rcha.sc 
reinsura.nce that. may not be needed and rnay not be bE-:mefi_cia.l, 
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Some r.:; tat.es havr:: specifically di.saJ l.ovJ(~d r:,: i. nr·. 1.11: :ui u: 'in i. n s itrer s 
that cannot n\eet st:a te requirement:::,. (PcnnsyJvan.1.z1 Jn::_:ux ;:Jr\('.f:: Company 
Law, Section 319(b), (40 P.,U.S. Scct:i.on·--;iif:Tr;--),:i• Z<)na sui-:·,~1i1cc::·-·t-6cTe-;-
f3ection 20--2Gl) Idaho Code Section 41·~511 (2) aTiow·s"--r~ rn,:i:1rance--I'ii-
"l·1-, C' 0 l\T"'•n J.. i' n C' l11'E' r '"' nr·,ro•i 0 (1 c· r ·1 cc "'c)"- c,,.::i 1--v J-h '°' ("'OJ"m 1· c- ,- ·i ,·111 (-.,,- () £ U _\ 0 \_,. .l...- . ,_) ··- .. ,. Cl..t"' J~- \ ',;,.. ~ .1 •.• c, t;,:_,..c: L1::... .• .l _....,_,: t,... ,,._,. .,· ll ... ,.),.)., ........ -~., .... , -

Insura.nce. Al thou9h Mr. Wi1Li.arns' corunents to ti:d :3 ::-;ubsecLlon rn0mtion 
only reinsurance of domestic insurers, the sanctions of the first 
sentence of the subsection are not limited to domestic Jnsurers. It 
±s no more dCceptable t.o allow foreisrn, admitted insurers to act as 
fronts in Idaho than it is to allow domestic insurers to do so. 

J t ·. ::.) .1 .:. 1 ) c1. J. l -l L:1(~ 11 () ·L_ 1 -· t ! ·; __ ·.h. a_ t_ rt::~ 1:-1 •
1:t 11.L:·, Cl)lll1/"t~--~1lL-. t.t: 't:-.ilC' 1_~.'1(>Q 

draft of Ule Ic1aho In::;ur,:mcc~ Coder Mr. Williams st.xLed the fol.Lowing: 

''.My notes shov, nol::c1tions .:L:n Ytr. Albe:ct::::o:n' fo copy of t.nc ldah? 
Code to the effect that as to reinsurance of foreiqn insurers, 
rf-fhe home [0-tate permits unaut.hor i zed reinsurance-~ Iclab.o will 
follow; and that as to domestic insurers, 1 If we find the 
unlicensed re insurer is solvent, we. would approve, exc~~pt that 
in ca:::,e o:f: a Lloyd's contra.ct, 1,,qe wonld rc."qu:Lre that. the 
reinsnrancq premiums (unearned) would be lw1d by Lh<~ cornpany.S 
The proposed provision.appc~rs to be consistent with tho 
present practice as jus~ stated." 

The Ivi:c .. Albcrt,;on rc:,ferrc:d to i.:c; 1arcntJ v Mr. n CT. A~ i nr:tson 
who was t.t1en an jn,;nrance examine,::: for tl•c ,<~:tatc of .fdD.ho. '1

7 he 11 Idal10 
Codc~ 11 ref.-0:tTed to wa.:-; evidently S<::;c:!tion 11--801 nf the :;_9r:,3 vrcrEd.on 
of the Idaho Code which was in effect at the tim,:! of Mx. 1':iLlia.rns' 
comment, Section 41-·BOl of the 1953 law reads cU3 followr;: 

"41-·801. Reinr::urance of ri:;kso ~-- AT('/ :i . .11.c1;1xanc•:: cowpany 
licensed to t:rc111s,3,ct businc-~ss in thi:,; state, ri121y rc,Lnr;nJ~·r! the 
whole or any part of any policy obligation in any 8 □ lvent and 
rc=):3ponsible .i.n.;-mrance company, Every ins11rnnce crnnpany doing 
1Jll~:_~j_r1c~ss irl tJ.".ti~-=~ !:-;t.r:::lt.e sfJ(:tJ.1 l::,<c:: ~('(7'.CJl1i:,.·c~c1 1. \) rn l~r· : ', J·_{·,_,. 

department o:f insurance w:Lth a Li..:-; t of it.·:.: 1·<,1 ;-::nu u1cr companies, 
giving- the narn2 and amount and premiums affected in ,3ach 
company." 

The first few lines in Mr. Williams' comm0nt on M1:. Alb0rtson's 
notation ,ire apparently concerned with reinsurance' of ,1 f::)n~J.nn 
in,:,u~·er by an Idaho insurer, and axe not a pa.rt of the r-;_i_tuation 
considered by this opinion. 

The par~ of Mr. Albertson's notation that Mr. Wj.l'iams quutcs 
apparently means thdt when a domestic in:':3ure:r rc:lnc, 1 1 . .rc;·; with a 
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foreiqn sur,,2r, Ida.ho Commissioner v,rould n1,r'rov,~ the r;::,:insurance 
(except th;:;_t add it jon;;.l requirements a,~e t. c:qnir c::(J, ,di.esc:: Llo1·d s 1 

contracts ;:,.re concerned) if the :[:orej.cJn reinsurer· i:=; so lvrint.. Mr. 
Albertson's notation does not apply to the present statute, however. 
It was made in rcfGrence to the 1953 l2rv1. His not,.1tion cJ.earJ.y 
reflected the situation under Sl:;ction 41~801 of the 19.53 law, Tll.e 
only quaJ.ification the :rcinsurer had to lvive under f::.hat. J a.w \vas that 
the reinsurer be solvent. De,.;pite M:c. Wi lli;:u11s I s tatrcrn.ent that the 
ne,;,;, provision "appears to be consistent: with t!:H~ [then] present 
practice", the new provision is not consj~tent. Section 41-511 
gives the Cornrniss:Loner a power he did not have under the 1953 law. 
'1111 c-.~ 19 5 3 la v1 0. l l r_J,,vecl a.n~r ~~o l,le.r1 t, i rts n.:r c:i:~ t ,:-, .-i~ ,::-: ·i --1 ;" ~.: r·~'. ·:: · 

ment of approvr.:i1 by the Commissioner. 

Idaho Cock, ~:ic,cticin 41'°~':.ill ( 2) and tb. 1,:0 ,,:;ommc11 t tci l l1r0• :u1 ii. i a.1 
draf o s subGection make it clear th~: the subsection was 
intendr~d to give the Commissioner the power to prevent ,:::idJni ttcd 
companies., foreign or domestic, front acti11q a~, "fron I:;:; 11 for limited 
capital companies. In order to fulfill the purpose of ihis section 
of the Idclho Code, the In:;ui1ci.nce Cornnd.ssionec wo11 Id be: n''quirc,d to 
withhold the a.ppJ:·(:rval or accept:.:i.nce of LE~inE;ur;3.nc~'! of ldaho r iE,ks 
in insurerr:; th~1t· do not mee~ the capital requirnmenb3 of U1e ·r~~ah_~ 
Code. 

Scc:tion 41 .. ~:512 of the Ida.ho co·de 2.ppTic::; t·.,, n_,,:i(1',1 1.r,rn1,:c, of 
cornpanie~~ that axs :l.1,,pa.ired., inf,olvei--i-t, or arc.' withch-aw i n•J fr,)m 
buS.i.nesc.3 in Idah.o, an.ct to reinsurance :Ln domc::;t i ::-: 1n:3u 1:c.r;," Thro: 
pla.n~, propo:::ed do not contemplate~ any of th<2s <·::t tu,1.t:i.01y:·., 'l'his 
section of the code would apply only if one of the companies involved 
became insolvent. 

Ida.ho Code f:,ect.i 1::m 41·<1.302 i:3 a gt:clH:,:-,•.L i)!'c_)\i} .. ~;i.on 1·J.;1t. JHnhibit.;:,; 
unfair -competition a.nd 1mfair acts as a.rc::c def :i.ncd in Cl1i1]) t:cr J. 3 of 
the Idaho Insurance Code. This section does not prohibi.t any acts 
tha t·-are -not elsewliei~-prohib.i ted in Chapter 13. 

Althou.qh the p.1.an :3 des er ibe(~ 1.n the J ( 1 <:] iw:~.; 1 fo.:. 1-:l; .1 .': 1 ), JJ.P; on 
ar(~ very f, :imi lar, i·.hE~re is one factor ·,vh:Lch cLi.v Ldc ~-; i:·J·,u t 1.n i \) t 1cF) 

ba,~:i.ca.l ly different types of. gron:1>S. One t·<,1 pci 1•L;,n i ,: ( h : i,1! 1<', n' 
tJ1.cJ t3 (-~ tJ1(J t ;=-tc~(Jt! ir~ ,~ t.l:J--·~. ;; t. C)C:]<: () f t:h.c Tl Of\.,_ uJ.3.r:' .i t·.t _e.cl :cf?. i J l ::; u r· i ~,~ Ci c.~c)rq r;_;~~_;) y 
,--1.1::(:.: r.11.e in.st1.!.~·c~c1::-~ r.Jf t:!1t~ c;edi11g, a.d.rn.-i,·f:-L:c:c=! c~c,r1n_)D1·1v. '_fi]•·l ()·i J(·, ,. i:_-~ :tt·t;_J.t~ 
whr:.n:,by those that acquire such stock are the ,:i,;ien Ls u i: U·,,, t>:d.1n9, 
admitted company. 
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Tb.c fir:c;t typr; p.lc1.n, irrqoJ.,r.inq insu.rc--1 _; a'.:qni r·in,1 ,:;:-ock :in the 
rc:i . .nsu.1:-r~J: 1 comc~:.c: , .. •j thin -!_::he r::;cope ot .ci.n Ida he Id! OLli''Y (;,~\ncr-:J 1 1 s 
opinion dcJ.tcd No'.i 22, 1971" That r.)piTi.on cl•:;,11:ly :;Lite::, tha.t. 
Idaho Cod,:; r;cctio:n il}_ .. JJJ.il, prohibit::; "a.ny pcr:::;on f:com of F1,rinq, 
,:: o .[ ·1 .' n < .. ·'• ' ' .. ' f . -i If ., . "' . ., 1 . 7 l 1 e i- ), -' ~ ,~ . . : <'' , ,. : ·: . . f ,:: r·, r· •.- :i. r.·• ,.·•-~ .·L· '1.~ .. ,_,, .... L..g J.t ,,.}_].d.t1:-J.-.L.J CL clJ ..• Ovi, .. L:,, ... ,.0_ d,.,(Jl.U .. ,J., .. JJ.!l 0 .. ,., ... \J. ...... , , 

con:n.E!ction with or ,:,.r~ a.:n inducc-~rncnt for c 1:-ini~.ra_;::t of i n,,:ur,:,nce 11
• 

(1),HJ1,i 4, Fa.raqraph 3, Idaho Attorney Cen1:'r:·c1.J I r--; t:,p inion cl,:.t('d 
Nov,:;mbr.=::r 22, 1971) Ii: persons sell inf;urancc in <"1. c'lor:11,s·i:lc ·in:-:-,urer 
as a part of the :-3-:tme transaction in which t.l11c-")y sell ::tock in a 
non·-a.dr1ittBd insurer,. ·they will be in vioJ:ation of :!9al!_'::'._ ~?.~~.:::. Section 
41-1314. 

;·~~HYll.1~-(l i:1,-\(~ .LJl>.', ~-_; (_))_ c.1,r1j_'/;1. .. ~ t:,i--:-.~ (:Y\\it"J ·:-c:·n;--: 1J.L-.'.tr~(.'l' ',iY" .t"=.·J_/; 

,L ::;li9htly _di_ffe:c··nt s.i.hF,l on 1\"01i.J.c1. b pt· 1.~ 1 '.t•nlYd. Jn : hi.,., ,-·'.,rr,nl __ 
tll(:'.X:-Eo WC)uJ/l not. lY.::: a.n outj'.'ight. pnJ:chasc u{ ,:,•c111 ii ir,,. 'J(Ji1 ,1.",onc~ 
a.nd the:ce ,,wuld be no violation of St::';Ct.ion 4.L·l3J4. Fut U tl.1e 
arrangements for the organization of the limitPd cRp al r0insurance 
company ·were ma.de the agents of tho:,otc ,,-,ho 1:,el.L :i_nE;urr1nce to the 
i,tockholden, of t.his reinsurc~nce company 1 there ·would be a violation 
of Section 41-131. 4. A.cquisit.ion of securities would i1::1vr0 bet!O made 
in connection with, or as an inducement for, an ins~rance contract. 

'.l'hcrr, v1onl.d be nn \1:i(1lat:lon of f:iect.i.nn 41.-.l Ji_!J if !•i-•f' ,1cients of 
f:h(=: ,.-.,cJ.J-i.·:}.t·1~_r't~l ,i 11~~': .. l:r-~:~.r i::;.L Lh.i'.:';r-. 1:·c:i·_\?._:;,c~ r~t.cJc::•- in f·.J1c· rt=.·;_l r·1~~1·tr .Jr.c11 ·~ 

cuiW_' ,;1y,. or or:;-Jn i .:;r? -t-.hcir own comp,:;··,y, T 1.1u .i :1 I i'Jli: c r U::i ,; :::<Jdc 
:.:; c;r; t:. il_") J7. r .~·.: n {l t.·~-l(:! ).\ i: t:()X'1J.C:~1{ c;c:;ner ;.J J_ f ;3 ()l) J .. n i C.!~.l (;() n (_'. c~ y q j_ ri 1:i i ·t· f J ~:; L () 

nt S:c:r.:1.1.:ci_t.ice :Erorn being of:fc t-·'. p..:r_;,y·:i: .-.ic; dii 1 ,,t_'j_,11:.:;r::rncnt to 
puxc.i1J.se insura.ncc, -Vihere the securitie~: a.re ,:1.cq1.1i.r1:d hy th,': 
selling agants, there is no more inducemen~ for pc1Jplc to pnrchase 
insurance from s1:u:h aqent.s than there woulr] be to p1n·c'.Ji.J.sr=:~ it from 
non·-stockholding aqents receivinq regula.r connnissions, 

CONCLUC:aONS: 

1TJ1.e t.y-,1;;c~s C)1 ·~)l~1~·c~ Cl.i:;cti.;~:st:d. Vli:)1J. .. :,. ... j Y·.,i.: 1 :J n v ·;_r> I. 1· .,1 (•,·f: 

Section t1 :L·- 3 ,q 1 of t.he Ida.ho Code if the rein:T1.r:tPcc pu::·•·l.,,, !:,cd by the 
admitted Jn3urer is unnecessary and is purcl1ased from dD afiiliate 
of tiv::- in,~urer. 'J'hE.~ rcinstJ.reJ.:- J.S a.n a-Pf iLLa.te if :it j F; n;,,-tn,1c:r,a by 
the admitted insurer or by agents or officers of the admi.tted 
J.11::,urer. 

I(:Ja)·;.() (~c)dc:; ~:.;(~()t:ic)11 4.1-·511 f):rc){J_it)]. 1.:.~_:! t . .l.-1.t-• d.t .. {:11.i.+~ 1·.r_:,C{ 1:· .. ;J_y:,.: :·.; .frc11n 

rein::mr nq non-c:1clrn.:i.tted companj_e::.~ ·U1i'.1.t ci.rr:: i.nsolvr:,nt ,.~n.' not: 
clppr·,i)Ved r,r acc,,:,p·,.:.Ecd by the Cornm.i::,,;ioncr uf J:n,~r,r· :·:,_;c. The p·._1rp,y;c~ 
() f J_ .. ( 1 (1 Cl ir .i. n ~J t:l1c; C~()l}ff1.l:;., s ~:) i C)Il c:i: t.() clr>I)J~ .. ()\l'~'.? "!_'( ~ .i 1"t ~-~•, ·,,r r <.>.1 lf"'. (: n t") t·, (.~. ,:~1,: i ;_n i_ t.t.r:?c1 
::.nE;n.rc.r;:.:; J.F: !.o p1:c•/1'::;nt ad.rnittcd in;:;1LL'l:c:t.:·:0; L:i:on1 r, ,_, !1'.;u1· i.•,·: l n cornp,;1.J::1.es 

tha r: ca.nnc t meet the cap:ttal requ.i.rernenL:::; c,·s tab Li:; 11,::d Ly Lh·., ~'./·~}.::.~)
Code. 
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'I'hE~ plans, a:c; thc:y a.re propo:.=.:ed, do not cu11l:empJ;,_:c, ·:::.be 
situations regulated by Section 41-512 of the Idaho Code. As long 
as all in1:~nrers invoJ.,7ed remain E,olvent and Uw admitted insurm::s 
are not withdrawinq from the sta.te r this section would not apply. 

Idaho Code Section 41-1302 provides for regulation of unfair 
tradrc:o prac es spc:;cif ied in Chapter 13 of the:' Idaho Jn~;urancc Code. 
As long as these practices are not used, there s no violation of 
Section 41--1302. 

The purpose of Section 41-1314 is to prevent certain inducements 
f()1-:-- ·i __ h_E~ piJY"(~har;c~ ()f :i.ri~-;-:_tl .. 1.~~1-1. 1~·'.c: ~ 1T11~.c:1~c .-i :~ 1 • i :·~•·: ,_) f.; ._ • .. i 

' ' 
1, I \ ~: :._: ;, _, • J l r • 

a.re con.11ection ,.-,ith. c.>n.c anothsr. 
ov-m limit.eccl cap:i.t::,:1.1 re.insurance company aJ:(J u-wn p•_:11:ci•c-.r_:c, Ln:.1Jr;rncc 
from an admitted company, there i.s no violation o:f.' '.3ccction ,n 1314. 
Nor is there a violation if the sale of securities is made to 
insurance company dgents a.s an inducernent to ::::ell insurc1.nce since 
Section 41-1314 only covers inducements to buy. 

DBV:pr 
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January 16, 1974 

Colonel L, Clark Hand 
Superintendent, Idaho State Police 
P. o. Box 34 
Boise, Id 83731 

71- 9'( 
fen [~ rrr11 ft fl \\jl rr~ 1·r~i) lf D. k ll.D J, d IJj Uc:i . )) 

JAN 1 3 1974 

OFFICE OF /\PU:;;ffy GENERAL 
'.:iT/\f[ L''. i'.\\ilO 

{\ ttorney General I s. OpinioQ. - Immunity of Legislators From Arres! 

Dear Col. Hand: 

On January 2, 1974, you requested guidelines as to the scope of 
immunity a legislator has during a regular or special session of the legis
lature, specifically requesting information as to immunity from traffic 
offenses and/or driving while intoxicated. 

The Idah~ Constitution in Article 3, Section 7, provides: "Senators 
and representatives in all cases, except for treason, felony or breach of 
the peace, shall be privileged from arrest during the session of the legis
lature, and in going to and returning from the same, and shall not be Hable 
to any civil process during the session of the legislature nor during the ten 
days next before the commencement thereof; nor shall a member for words 
uttered in debate in either house be questioned in any other place." 

The United States Constitution in Article I, Section 6(1), provides 
in part: " ••• they shall in all cases, except treason, felony and breach of 
peace, be privileged from arrest during their attendance at the session of 
their respective housos, and in going to and returning from the same ••• " 

The principle difference between the Federal Constitution and the 
Idaho Constitution is the freedom from civil process during a session of the 
United States Congress. Compnrable constitutional provisions as found in 
the Idaho Constitution are found in the Arizona, California, Coloi;-ado, Mon
tana, New Mexico, Oklahoma, Oregon, Utah, ·washington and Wyoming 
constitutions. 

The United States Supreme Court, J.n the landmark case of Williamson 
vs. United States, 207 U .s. 425, construed the immunity provision. That 
opii1!ontook up and traced the entire history of the immunity, and determined 
that the immunity applied only to civil cases and not to criminal charges. 
The United States Supreme Court determined that the framers of the Constitu
tion intended to incorporate the same interpretation of the words "treason, 
felony and breach of peace 11 as had attached thereto by common law. 
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A legislator, by either house, is not privileged from arrest for 
commission of e criminal offense. '£he constitutional privilege extends 
only in civil cases, and no exception for the privilege is comprehended 
in criminal law. This was the construction of the words "treason, fel
ony and breach of peace" in England, and the "carry-over" of the words 
into the United States and State Constitutions of the identical words al
so carries over the meaning of such words in the same sense that they 
had become settled to mean in England. 

In l A .L.R. 1156, there is an extended discussion of this 
privilege. That discussion accords it the same construction above 

- given, and it was there stated that the object was not to create privi
leges which did not exist at common law, but rather to confine them in 
narrow limits. "As the object was to limit the privilege from arrest then 

· ·· enjoyed by members of the British Parliament, and as the same language 
is employed as had been adopted in England to express the offenses for 
which members of Parliament could be arrested, to wit: 'treason, felony 
and breaches of the peace' it follows that all offenses in England com ... 
prehended in the words breach of peace are excepted from the privilege 
from arrest. 11 

There is no question that traffic offenses, and particularly driving 
while Under the influence of intoxicants are breaches of the peace. Vio
lations of the traffic laws and ordinances could, and do, to a large measure 
lead to disorder and impair personal peace and security. 

The guidelines for your people in the field should reflect that 
legislators should receive the same courteous treatment as any other citi ... 
zen, and, at the same time, if they are found violating the criminal law, 
appropriate action should be taken. In fact, an officer is charged with the 
responsibility of taking the appropriate action when observing a criminal 
offense occurring in his presence. 

Very truly yours, 

FOR THE ATTORNEY GENERAL, 

JAY F. BATES, 
Deputy Attorney General 
Assigned to the Department 
of Law Enforcement 

JFB/b 
John Bender, Commissioner / 

, · W. Anthony Park, Attorney General· 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENEHAl. 

W ANTHONY PARK BOISE 83720 

January 21, 1974 

Mr. Quentin F. Harden 
Boundary County Prosecuting Attorney 
Bonners Ferry, Idaho 83805 

Dear Mr. Harden: 

You have asked for an opinion as to whether an original 
petition for the recall of a county officer, which petition 
has failed the "cursory examination" provided for in Section 
34-1706(1) and which hence has been returned by the county 
clerk to the person attempting to file it, is or is not a 
matter of public record. It is my opinion that such petition 
is not a matter of public record. 

Until the petition meets the requirements of Section 
34-1706(1) the county clerk is not able to file the petition 
and is required by Section 34-1706(1) to return the petition 
to the person attempting to file.it. Because an unfiled 
petition cannot be the basis of any official governmental 
action with respect to it, I am of the opinion that such 
petition is not a matter of public record. 

WAP:JFG:cg 

, Very~ruly yours{_)_~ 

~-/, I_/_ I l / l/~,y , --::?//· r / -- ~- . ~) ti) tA1;~c1;,;; j -;/1/J f' 
W. ANTHONY PARK V- f'/ r "--.. . 

/ .• 

Attorney General 
V 

.,... 
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W. ANTHOI-.JY PARI, 

ATTORNEY Gt:NF-..:RAL 

Mr. Jerry Hill 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83.720 

January 23, 1974 

Deputy Secretary of State 
Statehouse 
Boise, Idaho 83720 

Dear Jerry: 

You have asked whether there are any legal prohibitions 
which might conflict with the enactment of new, more strin
gent requirements in the areas of party formation and reten
tion of ballot status. It is my opinion that one will have 
a difficult, though not insurmountable, constitutional 
hurdle in drafting such legislation. 

First of all, it would be helpful to outline current 
Idaho law on the subject. According to the provisions of 
Section 34-501, Idaho Code, to obtain ballot status, a 
political party must file a petition with the Secretary of 
State thirty days before the last day provided by law for· 
the holding of state party conventions. The petition asks 
for official recognition as a political p~rty, and must be 
signed by fifteen hundred electors. At the time the party 
submits the petition it must intend to name at least three 
candidates for state or national office. 

According to the provisions of Section 34-501, Idaho 
Code, to retain ballot status, a political party must have 
had three or more candidates for state or national office 
during the last general election, or one of its candidates 
for state or national office duringthe last general elec
tion must have polled at least 3% of the aggregrate votes 
cast for the office of governor. 

A recent Idaho Supreme Court case touched on the consti
tutionality of tightening the ballot status law. In American 
Independent Party in Idaho, Inc. v. Cenarrusa, 92 Idaho35~ 
4 42 P. 2d 7 6 671968)--;- the Court ruled unconstftutional an 
Idaho statute which required that any party which wished to 
obtain initial ballot status must have run a candidate in 
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the previous general election, which candidate must have 
polled a certain quantum of votes in that election. Such a 
statute, said the Court, denied the political party and its 
members of an effective right of suffrage guaranteed them 
under Article 1, Section 19 of the Idaho Constitution. It 
did so because it made it a "practical impo-ssi.bili ty 11 for 
the political party in question to gain ballot status. It 
made it too difficult, in other words, for a party to obtain 
ballot status for the first time. · 

It is clear from the American Independent Party case 
that the Court would not countenance a complete removal of 
the petition process for initially obtaining ballot status 
and allow it to be replaced by a scheme whereby the politi
cal party is required to make a sh6wing that it accumulated 
a certain percentage of votes in the previous general elec
tion. 

Should such legislation to increase the number of 
petitioners be considered, however, it is important to 
remember that the Court will not permit an interference with 
the right of suffrage. A reasonable increase, then, might 
be tolerated, but I am sure you can see that if a statute 
required an excessive number of petitioners on the qualifying 
petition, the Court would probably rule the statute in 
violation of Article 1, Chapter lQ of the Idaho Constitution. 

Retaining ballot status is a different matter than 
obtaining ballot status. More stringent requirements for a 
party to retain status would probably not violate Article 1, 
Section 19 of the Idaho Constitution unless these require
ments were unreasonable enough to frustrate the party's 
right to suffrage. For example, I would imagine that to 
require a party to have run candidates for every office on 
the ballott in the previous general election or require that 
one of that party's ~andidates have compiled 90 percent of 
the aggregate vote cast for the office of governor in the 
previous general election would be to require the unreason
able. On the other hand, to require four rather than three 
national or statewide candidates, or to require one of those 
candidates to have compiled 5 percent rather than 3 percent 
of the aggregate vote for governor in the last general 
election, the current statutory yardstick, might not be 
unreasonable. 
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Considering the holding in the American Independent 
Party case, and keeping in mind that this case-dealt with 
obtaining rather than retaining status, I would offer this 
advice: When drafting legislation in this area, remember 
that the standard of constitutionality of a ballot status 
law in light of the American Independent Party case, is 

_ going to be whether a statute interferes"wjth or prevents 
the lawful exercise of the right of suffrage by unreasonably 
hindering the right of citizens to organize, and give ex
pression to their political aspirations. The American 
Independent Party case prohibits a statute wh.ichi'would make 
it a practical impossibility to form a new political party". 
It is my opinion that the same casewould prohibit a statute 
which would make it a practical impossibility to retain 
ballot status. 

How much room exists between making it "difficult" for 
a political party to obtain or retain ballot status, and 
making it a "practical impossibility" is problematical - a 
"matter of degree," as lawyers like to say. In favor of 
stricter ballot status legislation, it can certainly be 
argued that the constitutional right of suffrage should be 
balanced against the financial burden to the State of placing 
and keeping splinter parties on the ballot. I would refer 
to this consideration in a statement of legislative purpose. 

Very_)$. ;u11 youC)' 
f 

/fj ~-l'.,.1,; "' . ,,., ~ . 
I ' , _;,,t) ,(5': ' /; 1. 'iJ //01¼71,.1,zJ .1tf/ f W;,.,; ~THONY 'JJ:'J\fi ' 

Attorney Get:Jtal 
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January 24, 1974 

Mr. Mort Curtis, Superintendent 
Council School District No. 13 
Adams County 
P. O. Drawer No. 468 
Council, Idaho 83612 

OPINION: At What Age May Either a Girl or Boy 
Own an Automobile in Their Own Name 

Dear Superintendent Curtis: 

Your letter of January 8, 1974, has been handed to me 
for answer. 

Please be advlsed that pursuant to Title 32, Chapter 1, 
Idaho Gode, minors are defined as both male and female under 
eighteen years of age; having reached their majority, a male or 
female may enter into a written contract. · 

Contracts entered into by minors under the age of 
eighteen years may be disaffirmed prior to reaching majority or 
within a reasonable time thereafter. There are two exceptions to 
disaffirmence of contracts by a minor: (1) If the contract made 
by a minor is for necessities, Title 32, Chapter 1, Section 4, Id...:, 
aho Code, and (2) A contract which a minor is entitled to enter 
specifically by statute, Title 32, Chapter 1, Section 5, Idaho Code. 

JFB/b 

Very truly yours, 

JAY F. BA TES , 
Deputy Attorney General 
Assigned to the Department 
of Law Enforcement 

cc: John Bender, Commissioner 
W. Anthony Park, Attorney General i/ 
Jack Farley, Director, MVD 
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January 25, 1974 

Rep. John 0. Sessions 
House of Representatives 
State of Idaho 
BUILDING MAIL 

Dear Rep. Sessions: 

You have asked whether it is permissible under the Con
stitution of the State of Idaho for the legislature to vote 
an appropriation to provide financial assistance to counties, 
cities, and road districts in certain flood-devastated areas 
of nort~2rn Idaho. 

Two constitutional provisions are relevant. Article 8, 
Section 2, 'reads as follows: 

"The credit of the state shall not, in any 
manner, be given, or loaned to, or in aid 
of any individual, asspciation, municipality 
or corporation . 11 

Article 8, Section 3, reads as follows: 

"No county, city, town, township, board of 
education, or school district, or other 
subdivision of the state, shall incur any 
indebtedness or liability, in any manner, 
or for any purpose, exceeding in that year, 
the income and revenue provided for it for 
such year, without the assent of two-thirds 
of the qualified electors thereof voting at 
an election to be held for that purpose, 
nor unless, before or at the time of incur
ring such indebtedness, provisions shall be 
made for the collection of an annual tax 
sufficient to pay the interest on said in
debtedness as it falls due, and also to 
conititute a sinking fund for the payment 
of the principal thereof, within thirty 
years of th0 time of contracting the same. 
Any indebt6dness or liability incurred 
contrary to this provision shall be void:. If 
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Your plan of assistance, as outlined in the draft that 
you submitted to me on January 23, 1974, does not involve a 
"lending of credit" as that phrase is defined by Idaho case 
law. Your plan guarantees reimbursement in the form of de
ductions .by the State of federal monies forwarded through 
the State to ihose areas designated as national disaster 
areas by the federal government. Because of this guaranteed 
reirnbursemenL featuie of your plan, the assistance may be 
properly characterized as either a "loan of funds" or an 
"advancement". Either characterizatio1f would prevent the 
state from violating Article 8, Section 2 of the Idaho 
Constitution and the counties, cities, or road districts re
ceiving such assistance from violating Article 8, Section 3 
of the Idaho Constitution. 

I 
LOAN OF FUNDS 

The Idaho Supreme Court has distinguished between a 
loan of Eredit and a loan of funds. The chief point of 
distinction is the certainty of reimbursement of monies loaned. 
In Engelking v. Investment Board, 93 Idaho 217, 458 P.2d 213 
(1969), the Court ruled that the investment of certain 
permanent endowment funds in bonds or notes of private cor-
porations is constitut~onal since repayment of principal can 
be guaranteed. Investing in the stock of private corpora~ 
tions, on the other hand, was determined to be unconstitu
tional in Engelking since the guarantee of return is uncer
tain. Investment in convertible bonds was held to be consti
tutional, although the exercise of the conversion privilege 

·was held to be unconstitutional. 

Since the enactment of your bill is strictly contingent 
upon the declar~tion of the areas in question as national 
disaster areas, and since you have incorporated into your 
plan a system of automatic reimbursement, it is my opinion 
that the State financial assistance in this instance can be 
properly characterized as a "loan of funds" with the certain 
guarantee of repayment. Under th~ Engelking interpretation 
of "loan of funds", the enactment of your appropriation will 
not place the State in violation of Article 8, Section 2 of 
the Idaho constitution. Furthermore, because of the inclu
sion of the automatic repayment scheme and the certain 
receipt of federal "national disaster" monies, the counties, 
cities, and highway districts making use of your emergency 
funds would not be in violation of Article 8, Section 3 of 
the_Idaho Constitution by incurring any indebtedness beyond 
their respective incomes. 
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II 
ADV AN CEMEN'r 

Your plan of assistance, as outlined in the draft, can 
be characterized as an 11 advancernent 11

• Upon the declaration 
of a nati6na1:aisaster in these areas, federal financial 
assistance is assured. Thus, State emergency funds granted 
to national disaster areas in the manner your plan has out
lined are really no more than an advancement of federal 

__ monies certain to be received in the future. 

Although there is no Idaho case directly in point with 
the facts of the present situation, the constitutionality 
of a revolving fund statute was upheld by the Idaho Supreme 
Court on theories readily applicable to the matter at hand. 
In Suppinger v. Enking, 60 Idaho 292, 91 P.2d 362 (1939), a 
disbursement under a revolving fund was held not to be a 
loan of money to the recipient, but an advancement of money 
that the recipient would have eventually received from the 
State treasury anyway, provided that the recipient had used 
the mone•y in performing duties for which the reimbursing 
appropriation, was created. The Court could perceive no 
extension of credit in such a scheme. Likewise, I can per
ceive no extension of cr~dit in your plan. 

It is my opinion that you are within constitution~! 
bounds in enacting your emergency flood appropriation bill 
if you retain your safeguards ·of· reimbursement. Proceeding 
under the 11 loan of funds 11 or 11 advan~ement 11 theories, the key 
to constitutionality is certainty of reimbursement. Your · 
plan, as drafted, assures full reimbursement by providing 
that advanced State monies will be deducted from federal 
disaster assistance funds received by the State from the 
federal government as either an advance or final payment. 
Your plan's condition that the funds advanced will be used 
solely for the work being requested in the project applica
tions for federal disaster assistance is a necessary condi
tion. Great care should be taken to administer advanced 
State funds only to the counties, cities, and road districts 
included in those areas designated as national disaster 
areas by the federal government. 

WAP:JPG:cg 

Very truly yours, 

W. AN'rHONY PARK 
Attorney General 
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Mr. Paul L. Blanton 
Secretary 
Idaho State Board 

January 28, 1974 

of Architectural Examiners 
BUILDING MAIL 

Dear Mr. Blanton: 

'l'his office is in receipt of your letter dated December 
13, 1973, wherein you request an opinion as to whether local 
building authorities may issue bu:f.lding permits to persons 
whose building construction documents are prepared by out
of-state architects not licensed to practice in the State of 
Idaho. \ 

In order to engage in the practice of architecture i.n 
the State of Idaho, it is necessary to obtain a license by 
meetin9 certain qualifications. Section 54-301, Idaho Code. 
An architectural license is issued to persons quaI!fyin~ 
after examination by the State Board of Architectural E!:cam
iners and to those persons who are granted rociprocal pri-
vileges to licenses pursuant to Section 54-302, Idaho Code. 
A person acting as an architect in the State of Idaho i'lho is 
not licensed pursuant to the provisions of the above cited 
Btatutes is guilty of a misdemeanor. Scaction 54-310, Idaho 
Code. · 

Further, it is the general rule in this State that a 
person who contracts to engage in architectural work in the 
State of Idaho who is not licensed in accordance with State 
law cannot recover under the terms of the contract and the 
contract is totally void. Johnson v. Delane, 77 Idaho 172, 
(1955) ■ a -----

ThGrG appears to be no prohibition against local build
ing authorities issuing building permits t:o persons who have 
retained the services of an unlicensed architect to prepare 
the construction. documents. 'J.'he general purpose of local 
building permit ordinances is to obtain compliance with the 
codes and ordinances governing the erection of new buildings 

I. 
, l 
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or the material alteration or addition to existing building. 
Walker v. North Carolina, 262 F.Supp. 102. Building permit 
ordinances·must be drawn with these purposes in mind and 
must treat all applicants alike. Grandville v. Cross, 228 
NYS 204. It can generally be conclude<ltliat locai--olf icials 
charged with the responsibility of granting or denying 

- building permits must exercise their discretion within the 
standards established by local legislation. In this respect, 
it would appear that where local ordinances provide no 
prohibition against employment of unlicensed architects, the 
fact that construction design is prepared by an unlicensed 
architect is not grounds for denying a building permit. 

It should be noted, however, that a building permit 
granted by a local building authority cannot condone or 
afford immunity to violation of State law. Ex Parte Ruppe, 
252 P. 746 .. Thus, the issuance of a building permit does 
not authorize or afford immunity to an architect who viol.ates 
State licensipg provisions of State law. I must conclude, 
therefore, that local bui.lding authorities may issue build
ing permits to persons who have engaged unlicensed architects 
in the preparation of construction docu1nents. However, I do 
advise that enforcement of the licensing provisions may be 
obtained by seeking prosecution of unlicensed architects as 
constituting a misdemeanor within the State. 

Secondly, you have asked for the advice of this office 
with regard to the desirability of revising current statutes 
defining the respective professions of architecture and pro
fessional engineering. I am apprised of the litigated cases 
ruling that the practices of architecture and engineering 
are somewhat overlapping~ Johnson v.- Delana, 77 Idaho 172 
(1955). If this Supreme Court ruling 1s causing confu.s.i.on 
in enforcement of the respective statutes relat.ing to archi
tecture and engineering, I would suggest then that some re
vision in present law may be appropriate. A.bsent legislative 
change, the Supreme Court ruling with regard to tho overlapping 
functions of architects and engineers will remain in full 
force and effect and cannot be altered by an opinion from 
this office. 

If you have furthor questions regarding the matters you 
have presented to this office, please feel free to contact 
me. 

Very truly yours, 
FOR THE ATTQRNgY GE.NEP.J\L 

WAYNE V. MEULEMAN 
Deputy Attorney General 
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January 29, 1974 

Mr~ D. F. Engelking 
State Superintendent of Public Instruction 
State Department of Education 
BUILDING MAIL 

Dear Mr. ~ngelking: 

We wish to respond to your request for our opinion on 
the questjon submittPd to you by Lloyd L. Sorensen, Superin
tendent of School District #351 in Malad. 

Mr. Sorensen's concern is with Section 33-701, Idaho 
Code, which provides in part, "that teacher salaries may be 
reported in gross amount,. showing the number of teachers 
paid at each of the several stated gross salary levels in 
effect in the district, but without naming the individual 
recipients of teacher salary payments." He specifically 
asked the question of whether or not, in light of the above 
cited section, is the salary of ~n individual teacher or 
other employee of the district available for public informa
tion. Apparently·, the issue in that district is whether or 
not the school may be required, upon request, to supply 
information on particular salaries of particular employees 
of the district. 

Section 33-701, Idaho Code, relates primarily to the 
reporting of the fiscal summaries and operations of a school 
district which must be published annually in a paper of gen
eral circulation within the district. This section does not 
require the school to identify by name and amount the employee 
and the salary individually within that district in the sum
mary to be published. The law permits the summary to combine 
salaries and wages for the employees of the district. How
ever, this does not prevent a school district from more 
particularly itemizing its salaries and wages for the summary 
to be published. It is only the minimum requirement that 
permits the district to combine salaries and wages. If a 
school wished to itemize with particularity each salary of 
each employee of the district within that summary, it is 
certainly free to do so. 
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The question of whether or not the district has to 
divulge the information on particular salaries of particular 
individuals within the district upon request from news media 
or other interested persons including the professional 
personnel of the district has nothing to do with Section 33-
701. However, we are of the opinion-that the information is 
public. The school district is not required to do its own 
research and development of the number·~£ the individuals 
and the salaries paid by the district; but upon request, it 
must make that information available to the person who 
requests it. Section 33-701, Idaho Code, does not in any 
way prevent or prohibit the districtfrom divulging salaries 
and wages- of its individual employees upon request of patrons 
of the district. 

Therefore, in specific answer to Mr. Sorens~n's question, 
" . is the salary of an individu~l teacher or other 
employee available for public information?'', the answer is 
yes, upon request of a member of the public. 

We hope we have been of some assistance in this matter. 

Very truly yours, 

FO~ THE ATTORNEY GENERAL 

JAMES R. HARGIS 
De~uty Attorney General 

JRH:cg 
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January 30, 1974 

Mr. D. F. Engelking 
State Superintendent of Public Instruction 
Department of Education 
BUILDING MAIL 

Dear Mr. Engelking: 

We wish to respond to your request for our opinion on 
Section 33-513, Idaho Code, as it relates to teachers attend
ing meetings ·called by the state teachers association. 
Apparently the question is based on administrative decisions 
in certain districts where the teacher who attends the 
meetings must pay for a substitute teacher in that teacher's 
absence or where the teacher's salary is reduced, probably to 
the point to cover the cost of a- substitute, during the 
teacher's absence. 

The pertinent parts of the above cited section provide: 

"It (the Board of Trustees) shall not 
contract to require any teacher to 
make up time in attending any meeting 
called by the State Board of Education 
or by the State Superintendent of Pub
lic Instruction; nor while attending 
regularly scheduled official meetings 
of the state teachers association; nor 
while school is closed ai provided in 
Section 33-1001, Idaho Code, as now 
appearing or as it may be amended;" 

Teachers' contracts provide that the teachers will pro
vide educational services for a certain number of days of the 
academic year as consideration for a certain number of dollars. 
Failure on the part of the teacher to provide those services 
for the requisite number of days perhaps can bring about a 
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reduction in the number of dollars paid by the district. 
However, the legislature has provided certain limitations on 
the freedom of a district to contract with its professional 
personnel. 'I'eachers are excused from performing the number 
of.days specified in the contract due t0 illness, Section 33-
1216, et seq., L~-~:io Code. •reachers are excused from providing 
educational services to the students for the contract number 
of days where a meeting of teachers has been called by the 
State Board or the State Superintendent on an otherwise 
school day. Teachers are excused from the performance of 
their duties when the schools are closed on otherwise school 
days, pursuant to Section 33-1001 and Section 33-512, Idaho 
Code. And, teachers are excused from providing their contracted 
services on those days where the state teachers association 
has called a regularly scheduled official meeting of that 
association. Section 33-513, Idaho Code. 

Since a ~chool district cannot contract to require a 
teacher to make up the time missed for any of the above rea
sons in order to provide the district with performance for 
the contracted number of days, then it hardly seems consistent 
to state that a district can impose the financial burden on 
the teacher for not performing o·n a school day for any of the 
reasons above stated. It seems strange and inconsistent to 
us that districts don't impose this financial burden on a 
teacher who is ill or who attends the teachers' institute or 
when the school is closed. Yet the question arises where a 
teacher attends a regularly scheduled official meeting of the 
state teachers association. If the district can't require 
the teacher to make up the time spent at a regularly scheduled 
official meeting of the state teachers association in order 
to receive the full contract salary, then we cannot see where 
the district can withhold the teacher's salary or reduce it, 
or require the teacher to pay the substitute. If a district 
cannot require the time to be made up, it certainly can't re
quire the teacher to forego financial consideration for being 
excused from performing the contracted duties by law. 

Therefore, we are of the opinion that a district may not 
impose the financial burden on its teachers or otherwise re
quire them to make up time where the teacher attends a regularly 
scheduled official meeting of the state teachers association. 
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If the teacher is excused by law from performj_ng his or 
her duties to attend such meetings, then the district may not 
interfere in such a way as to deter the teacher from attending. 
We ~ope we have been of assistance. 

Very truly yours, 

FOR 'rI-JE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 

JRH:cg 
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Mr. Gordon C. Trombley 
Commissioner 

January 25, 1974 

Department of Public Lan<ls 
BUILDING MAIL 

Dear Mr. Trombley: 

This is in response to your request for an opinion re
garding the applicable rules to determine a conflict or the 
absence of a conflict under Title 58, Chapter 3 of the Idaho 
Code under the following circumstances. In your request, 
youraise the: following questions: 

1. What are the preferential rights of the pre
sent lessee? 

2. If two or more applicants, one being the pre
sent lessee, file prior to November 30 of the 
year in which the lease expires, must the lease 
go to conflict, and is the bidding limited to 
only those applicants? 

3. Is an application received before November 30, 
from the present lessee, awarded to the appli
cant if his is the only application filed? 

4. Is an application received before November 30, 
but not from present lessee, awarded to the 
applrcant if his is the only application filed? 

5. Do all applications, including those from pre
sent lessee if he has not filed before November 
30, remain open until expiration of tho lease 
on December 31 and then go to.auction if more 
than one application exists? · 

It may be helpful at the outset to put these questions 
into a typical fact pattern: A lease of surface rights is to 
expire on December 31. Written notice of expiration j_s for
warded to the lessee along with an application to renew the· 
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lease. 'rhe lessee• s attention is invited to a November 30 
deadline u~<ler Section 58-307 to file an application to re
new a lease. The lessee neglected to file by November 30. 
He files for renewal during December. A stranger to the 
land files for a lease on the land before November 30. Another 
stranger to the land files to lease the land during December. 

The State Board of Land Commissioners is charged with 
- the duty, inter alia, of renting the grint lands of the State 

11 under such regulations as may be prescribed by law, and in 
such manner as will secure the maximum possible amount there
fore.11 Article IX, Section 8, Idaho Constituti.on. 

In 1905, the Idaho legislature adopted a comprehensive 
set of laws defining the powers and duties of the State Board 
of Land Commissioners in regulating the location, appraise
ment, sale, leasing and general management of the public lands 
of Idaho- 1905 Session Laws, Page 131. 

Section 15 of that Act provided as follows! 

Section 15 
the lease. 
lease, the 
and he was 

! 
11 No lease of State lands shall be for a 
longer term than five years. When any 
lease expires by limitation, the holder 
thereof may renew the same in manner as 
follows: At any time within the thirty 
days next preceding the expiration of 
the lease, the lessee, or his assigns, 
shall notify the register of his desire 
to renew said·lease. If the lessee and 
State Board agree as to the valuation 
of the land, a new lease may be issued 
bearing even date with the expiration 
of the old one and upon like conditions. 11 

gave an ~nqualified preference to the holder of 
If the lessee made known his desire to renew the 

lands would be loased to him on a negotiated basis, 
not exposed to a conflict auction. 

Section 18 of the Act of 1905 provided, on the other hand, 
in pertinent 1,art: "'; 

"When two or more persons apply to lease 
tha same land, then, in such cases, the 
register shall, at a stated time, at his 
office in the capitol building, auction 
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off and lease said land to the applicant 
who will pay the highest annual rental 
therefor: * * * " 

In 1905 and in succeeding years, much o:E the State land 
would not have been under lease. Apparently mindful of the 
obligation to maximize income, the legislature provided that 
with respect to land not under lease, conflioting applica-

- tions for the same land would be resolved at public auction. 
No period of time is provided during which applications being 
received could be considered in oonfliot. No obligation to 
hold a lease for new land for a period of time to allow for 
a conflict application to be filed is provided. These matters 
are left to the sound discretion of the Board. 

By amendment to Section 15 in 1915, (then known as Section 
1574, Revised coda of Idaho), a lessee seeking to renew his 
lease was for the first time exposed to auction bidding in 
the event of conflict. Ch. 167, 1915 Session Laws, Page 376. 

Section 58-307, Idaho Code, the successor law to Section 
15 of the 1905 Act, was-fa:rought substantially into its pre
sent form in 1921. Ch. 28, 1921 Session Laws, Page 36. It 
provided in pertinent part: 

11 * * * All applications to lease or to 
renew a lease which expires December 
31 of any year, shall be filed in the 
office of the State Land Commissioner 
between the first day of October and 
the thirtieth day of November preced
ing the date of such expiration. Such 
applications will be considered by 
the State Land Board after January first 
following and be disposed of in the 
manner prov.i.ded by law. Where con
flicts appear such application filed 
between said dates shall be considered 
as having been filed simultaneously. 
However, nothing herein shall be con
strued to prevent the State Board of 
Land Commissioners from accepting and 
considering applications for new leases 
at any time. * ~ •" 

The companion statute, originally Section 18 of the Act 
of 1905, and now Idaho Code, Section 58-310, was amended in 
1921 to expand upon thepiocedures for resolving conflicting 
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applications for theretofore unleased lands. •rhe amendment 
also vested the State Land Commissioner wj_th the discre
tion to grant a lease without competitive bidding to the ad
jacent land owner even if there were a conflict. Ch. 18, 
1921 Session Laws, Page 26. It is noteworthy that East Side 
Assoc. v. State Board of Land Commissioners, 34 Idaho 807 
-(192f), wa·s in the-'-:'courts-a-tthe time thls-amenclment was 
enacted. 'l'his same statute was amended two years later to 

- extend the State Land Commissioner's di'ficretion to grant a 
lease without competitive bidding to the owner of the ex
piring lease. Ch. 117, 1923 Session Laws, Page 149. 

In 19Sl, the discretionary preferences found in Section 
58-310, for the adjacent owner and the former lessee were 
stricken so as to require competitive bidding for conflict·· 
ing leases on the samo land in all instances. Ch. 73, 1951 
Session Laws, Page 114. Section 58-310 has not been amended 
since 1951. 

Section 58-307 was amended in 1970 to broaden the appli
cation period, from between October 1 and November 30, to 
bGtween January 1 and November 30 of the year in which a lease 
is expiring, presurn.ably to foster or enc.~ourage conflicts on 
State lands under lease in order to maximize income. Ch. 10, 
1970-Session Laws, Page 17. Other amendments to Section 
58-307 in 1941 and 1972 are not +emarkable. 

Taken as a whole, the amendments to Sections 58-307 and 
58-310 over the life span of the State of Idaho have tended 
toward encouraging competitive bidding and have tended away 
from preferences, discretionary or statutory. 

'1'he laws or regulations for leasing of State lands should 
be considered as a totality and interpreted in light of the 
Land Board's constitutional obligation to maximize income to 
the several endowments. They should also be interpreted in 
light of the general legislative trend to encourage conflicts 
and to minimize preferences. In particular, Sections 58-307 
and 58-310 of the Idaho Code, which were born together and 
have co-existed since 19O5should be considered together 
here. 

Broadly speaking, Section 58-307 and its predecessors 
have enunciated the leasing procedures for State lands 
currently under lease, whereas Section 58-310 and its pre
decessors address leasing procedures upon lands not under 
lease or not subject to a renewal application. Section 
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50-307 defines a conflict in tho context of renewals of out
otanding leasea and thmn looks to 50-310 for resolution of 
the conflict by competitive bidding. Section 58-310 contains 
no real definit.ion of conflict, or more particularly, the 
period of tiro~1 th1r.ing which conflicts may arise, but leaves 
r.mch matters to the sound discretion of the Land Board. Sec
tion 58-310 doErn provide for competitive bidding in the event 
of conflict. 

Section 50-307 serves a two-fold purposa. It gives a 
measure of assurance to the lessee. It also gives notice to 
the world how a pC!rson may create a confl.i<:.~t with an out
standinq lease. 'l'he lessee is acrnured by th1.:l statutrJ that 
if bis application for renewal is timoly filed, 1H:'l will (1) 
be issued a new lease if no conflicting application is filed 
by November 30, if he is oth.erwis0 qualiffa;1d, :i.f thE~ land is 
available for lease, if his application is in order, ahd if 
valuation of the now lease is agreed upon by the lessee and 
thei Depa.rtment; or (2) ho will only have to bid against those 
parsons filing c~onflict:i.ng applications before November 30. 

! 

Section 50-307 assures a person interested in State land 
presently under lease to another that if his application is 
filed before t·lovember 30, the land will .not be leased to the 
formtJr lessee or to another without competitive bidding in 
which the applicant may particip<;'l.te. It does not, however, 
give that applicant a preference in the event tho former 
lessee does not file a timely application for renewal. If 
·the lessee does not file an application for renewal by Novam
ber 30, his last right or vestige of preference in tho State 
land, savt1 one Month's occupancy and a right in the improve
ments, is extinguished, and it is as if the property were 
never under l4!!UAe~ Accordingly, the presence or absence of a 
conflict should be detcrnincd under the same administrativ0 
2ractice or procedure that is appl.icablt~ to Section 58-310. 
The sole exception ·to that rule is that applications for land 
presently under lease and not th1:} subjact of a tirnt"!ly renewal 
application will be rocoived until January l, after which 
"such applications will bo considered by the Stata Land Board." 
I.e. 58-307. This is consistent with tho termination <late of 
the outstanding le.aso, and with the fact that access or occu
pancy of agricultural or 9razing lands i.s genc1rally not. neces
sary for some time after Janua.ry 1. 

1-\s further evidence of the legislative intent that 
Section 58-307 applies to land under existing lease and not 
to land free of a leasehold .interest, the drafters found it 
neceasa.ry to add tha provlso that, "However, nothing herein 
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shall be construed to prevent the State Board of Land com
missioners from accepting and considering applications for 
new leases at any time." This proviso was necessary to make 
it clear that the period from October 1 to Nov.ember 30 for 
accepting "All applications to lease or to renew a lease 
which expires December 31 of any year" applied to applica·~ 
tions for land presently under lease only, an<l that applica
tions for land not under lease would be received at any time 

- during the year. In other words, the proviso helps to make 
it clear that the phrase "which expires December 31 of any 
year" modifies "applications to lease" as well as "to renew 
a leasa 0 in Section 58-307. 

In light of the foregoing, it is our opinion that a 
lease application filed by a person other than the former 
lessee before Now~mber 30 is not entitled to a preference. 
Since no application for renewal was filed by the former 
lessee before November 30, all applications to lease received 
before January l are in conflict and should be resolved 
under Section 58-310. 

' Dy way of illustrating the soundness of this opinion, 
consider this hypothetical situation: a lease upon state 
lands is about to expire and the former lessee expresses no 
interest at all either before November 30 or after November 
30 to lease the property again. One person, a stranger to 
the. land, files an application to lease the land on November 
29. Another person, also a stranger to the land, files an 
application to lease the property on December 1. No other 
applications are received before January 1. •rhis opinion 
would hold that the mere coincidence that the property was 
presently under lease did not entitle an applicant filing on 
November 29 to any preference over the applicant filing 
December 1. Instead, the situation i~ essentially as if the 
land were not under lease, and it is quite clear that under 
these circurn.stances applied to land not under lease, no 
preference at all is granted by the statutes, and none 
should be granted here. 

WAPtMJM:cg 

Very truly yours, 

W. · ANTHONY PARK 
Attorney General 
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V✓. 1\HTHONY P1\RI<; 

Mr. D. F. Engelking 
State Superintendent of 
Public Instruction 

OFFlCf: (JF rHr: t\llOfH,:r:y GENUV\l. 

BOISE 83720 

February 5, 1974 

State Department of Education 
BUILDING MAIL 

Dear Mr. Engelking: 

We wish to inform you that we have sent a copy of our 
opinion to a Mr. Curtis Dirks, Chairman of Ministers of the 
Church of God in Christ (Mennonite), in Bonners Ferry to the 
effect that the children of parents who are members of his 
congregation are exempt from Section 33-202, Idaho Code. 
Basically, we held that those children need not attend school 
after they have graduated .from the eighth grade. That deci
sion in vast part was based on the case of Yoder v. Wisconsin, 
a United States Supreme Court decision in 1972 . 

. We wish to explain to you more fully of our opinion. We 
realize the argW11ents for and against granting the exception 
to those students. 'rhere are two persuasive arguments in 
opposition to granting exemptions. ,The first is that the 
granting of the exemption may disrupt the entire regulatory 
scheme, may entail substantial expense, or may place an undue 
administrative burden on your office, the State Board of 
Education, and local districts who are responsible fof en
forcing the comp~lsory school attendance law. However, the 
United States Supreme Court and the Supreme Court of the 
State of Idaho have both recently been unreceptive where 
allegations of a compelling State interest are based on ad
ministrative convenience or fiscal savings. Allowing the 
Mennonite children of high school age to be exempt from 
statutory requirements would not, in all probability, disrupt 
the overall uniformity of the State''s educational scheme, 
anyway. 

The exemption provided to these children involves only a 
small number, and should not seriously disrupt the educational 
program. Also, it is unlikely that our opinion and the Yoder 
decision will cause or in fact have caused the State to be--
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flooded by a multi L:urJc of rcquc.~,u,, for c~xcrnption from the 
c:ducu tionu l program. 'l'he posit ion of both tlic l\rnish ::rnd the 
Mcnnoni tc is isola tc~d and unique ond probably cannot be 
clo.imed by other rr::liqious minority groups. r~ven if tlw 
Yoder clccision and our opinion r_;J10uld .res}.1J.t in a de.luge of: 
reques Ls for educa L:ional exemptions, we do not bcLic:>ve this 
is sufficient reason to dif.,regard the d(2cision of the United· 
States Supremo Court. The co~t of determining who is entitled 
to an exemption is not the compelling State interest that can 

- justify deprivation of constitutional r{ghts, nor is the need 
for a simple procedure for eliminating insincere applicants. 
Only if you, the Board and local districts are unable to dis
tinguish between since.re and insincere applications by any 
feasible means, should religious exemption be denied for ad
ministrative reasons. It is doubtful that the State will have 
difficulty in dete.rmini.ng which groups or individuals, if any, 
a~~ entitled to a religious exemption. 

The second and most appealing policy argu~ent for not 
granting an exemption is based on the welfare of the child. 
It is ar~ued that the Mennonite youth will have less chance 
for success if~ he is denied public school education_ and later · 
decides to leave the community to compete in the larger society. 
Further, the Mennonite youth will not be introduced to any 
elements of life outside the limited experience of his Menno
nite upbringing. 

The Supreme Court in the Yoder opinion discussed the 
issue of balancing between the states interest in compulsory 
education and the freedom to exercise that person's religion. 
The balancing here in this particular fact situation is that 
the Mennonite child will lose the fruits of a well-rounded 
education, or the Mennonite parents will lose their freedom 
to rear their children according to the tenets of their reli
gion. The Mennc:-iite child, practically speaking, loses his 
freedom of choice in any event, for whether or not he will 
receive a public education and whether or not he will be 
able to retain his uncomplicated religious faith are decisioi1s 
that will be made for him, before he reaches mo.turity. 

There is also one other consideration to be made here 
and that is the ease with which the Mennonite child may enter 
into the society. Although we know of no study which deter
mines the exact number or percentage of children who leave 
the Mennonite community upon reaching majority, it is possible 
that those Mennonite children who ultimately leave their closo 
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comrnuni ty may rnak(~ the transition out of the Mccnnon i. t:n corn
rnun.i.ty more easily than those who have been co111pcllcd to learn 
conventional social values are able to n,,.-c!ntcr Uw ru.Uwr 
narrowly focu:Jec1 Mennonite lif es tylc. The Yodu.:· court ;:1,,c;umcd 
that the Amish rc,cei ved an educu. tion c:1dcquc:1 Le to inc et the de
mands of adult life in the ~nish community. We are su.tisficd 
that the Mennonites who have graduated from the eighth grade 
will also receive an adequate education to meet the demands 

_ of adult life in the Mennonite community.; We furthc:i.:· conclude 
that the State cannot use this protective rationale discussed 
above to abridge the natural parents' right to rear and teach 
their children according to their religion. O~herwise, the 
State destroys the child's choice upon re~ching majority to 
~hoosc his religion for himself. This matter is not like the 
matters of chiJ.d labor and child health where the State inter
ference with parental prerogatives may at times be necessary 
to protect the welfare of both the child and society. The 
State can achieve the aims of compulsory education without 
forcing the Mennonites to attend p~blic schools or comparable 
pri V,lte institutions. Society's real concern should be with 
those Mennonitq children who may wish to retain their heritage 
and with their parents who want the opportunity to offer it 
to their descendants. The first amendment demands at least 
an attempt to protect that freedom. 

We hope we have provided gre~ter clarity in this matter. 

JRH: cg 
cc: D. F. Engelking 

Sen. John Barker 
Rep. Marion Davidson 
Richard D. Haworth 
Quentin Haworth 

Very truly yours, 

FOR THE AT'l'ORNEY ~~NErL 

/!? /41- f ?/1 
ES R. Hl\RGIS 

Deputy Attorney General 



Mr. Curtis Dirks 
Chairman of Ministers 

~ranuary 30, 1974 

Church of God in Christ (Mennonite) 
P. o. Box 487 
Bonners Ferry, Idaho 83805 

Dear Mr. Dirks: 

We wish to inform you that we have issued an opinion to 
D. F. Engelking, Superintendent of Public Instruction on 
whether or not the school age children of your church between 
the ages of t~e ninth grader and sixteen may be exempt from 
the compulsory attendance statute of the State of Idaho, 
Section 33-202, Idaho fode. 

By way of explanation of our delay in issuing that 
opinion, we wish to point out that your question raises 
involved legal and policy issues·not easily resolved. We 
have done extended and extensive research as to these issues 
and conclude that children who have completed the eighth 
grade, but have not attained the age of sixteen and whose 
parents are members of your congregation are exempt from the 
operation of Section 33-202, Idaho Code. However, this 
conclusion is not be construec1 as proh1biting those students 
who wish to continue in public school from doing so. Nor 
rnay the schools prohibit those children who wish to continue 
to attend the schools from doing so. 

'I'his conclusion in no way suggests that compulsory 
school attendance, as set out in Section 33-202, Idaho Code, 
is not generally applicable, valid and enforceable-. ~-fhd1e 
the implications of this conclusion may be very broad, the 
conclusion at this time applies only to the narrow issue of 
whether or not the children of parents who are members of 
your congregation can be compelled to attend school beyond 
the eighth grade. 

We have based our conclusion in larg~ part on Yoder v. 
Wisconsin, 404 u.s. 205, 32 L.Ed.2d 15, 92 s.ct. 15:rG-(1972). 

f •: Yoder and others were members of the Old Order Amish religion 
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and the Conservative Amish Mennonite Church, who were convicted 
of violating Wisconsin's compulsory school attendance law by 
declining to send their children to school after those children 
had been graduated from the eighth grade. (Wisconsin's law, 
like Idaho's, requires school attendance until age sixteen, 
unless educated by other comparable means.) 'l'he Wisconsin 
Supreme Court reversed the conviction and the United States 
Supreme Court, on certiorari, affirmed ~hat decision. 

Basically, tha U.S. Supreme Court held that there 
must he a balancing between a State's valid responsibility 
for the education of its citizens and its interests in 
universal education when those interests and responsibilities 
impinge on other fundamental rights and interests of the 
individual, namely, the free exercise of religion. Further, 
the Court drew a distinction between the objection to compulsory 
education because it interfered with the free exercise of 
religion and the objection to policies, practices and activities 
in particular schools and districts because those policies, 
practices and activities conflicted with religious doctrines 
held by certain patrons of the district. The Court did not 
even suggest that compulsory attendance. statutes were unconsti
tutional. It held that the statutes had no application to 
and enforceability against the children and those parents 
because the concept of required public education was contrary 
to their sincerely held and practiced religious doctrines. 

Further, the Supreme Court restricted the application 
of its decision to the Old Order Amish and the Conservative 
Amish Mennonite Church and others similarily situated. There
fore, the Yoder decision does not apply to singly held reli
gious beliefs, regardless of how sincerely held, where those 
beliefs are not supported by some recognized and recognizable 
doctrine held by some historically established order. Our 
opinion holds that your congregation is suffici.ently similar 
so that the Yoder decision applies to your fact situation. 

We trust we have been of service. 

JRH:cg 
cc: D~ F. Engelking 

Sen. John Barker 
Rep. Marion Davidson 
Ri~h~r~ n. TTAwn~~h 
rt VJ' ,rJi' t1 (J,u;lc,,__, 

Very truly yours, 

FOR THE ATTORNEY GI£NE:RAL 

JAMES R. HARGIS 
Deputy Attorney General 



Mr. Arthur J. Robinson 
City Clerk 
Hauser, Idaho 

February 5, 1974 

Re: Detachment of Land Annexed 
Saptemborl2, 1973, to City 
of Hauser, County of Kootenai 
State of Idaho 

Dear Mr. Robinson: 

Your request for a legal opinion dated October 25, 1973, 
has been referred to me for: answer. 

Paraphrasing your statement of facts, the City Council 
of Hauser, upon petition thereto, adopted Ordinance No. 26 
annexing certain described property to the City of Hauser on tho 
17th day of September, 1973. That' ordinance was signed by the 
Honorable Albert Auckerman, Mayor, and attested by yourself as 
City Clerk. The ordinance was filed for record in the records of 
Kootenai County on tho 26th day of September, 1973, as Instru
ment No. 634745. 

Under the facts subn1itted by you, the party seeking 
detachment does not reside in tho newly annexed property. De
tachment proceedings are usually initiated by a person residing 
in the annexed portion principally because an annexation serves 
no principal business or function of a city other than to provide 
additional revenue without any corresponding benefits to tho res
idents of the annexed territory. 

The b00r and liquor license questions aside, inhabJ.tants 
of tho annexed property would be the proper parties to raise the 
question of detachment. The purpose of a detachment proceeding 
is to grant relief to the residents of the area sought to be attach• 
ed. If the land is reasonably necessary for residential purposes 
and likely to be so used, or if it is necessary to retain the prop ... 
erty for municipal purposes, detachment should not be granted ft 



u 

lv'H'. J\rthur J. Robinson 
Page 2 
February 5, 1974 

In the absence of any facts to the contrary, it is presumed 
that the city annexed the described land in strict compliance with 
the statutes in such cases made and provided. 

You pose four questions which are set forth in this opinion 
as follows: 

1. In accordance with Title 50, Chapter 5, Section 1, 
Idaho Code, must the City Council pass a spec
ific ordinance when petitioned by the people, al
lowing them the right of initiative or referendum, 
or is that a discretionary function? 

2. Is detachment, when lawfully requested by a 
property owner, not residing within the annexed 
territory, assuming legal annexation, the proper 
subject matter for a referendum after the fact of 
annexation? 

3. Does a party owning property within the corporate 
limits of a city have the right to initiate and cir
culate a petition if in fact he or she is not a resi
dent of that _city nor a qualified elector? 

4. If the City annexes prop(;rty at a property owner's 
roquest and transfers the Beer License held by 
such person, at his request, to the annexed prop
erty, can the City be· held liable for the loss of 
this license and any loss of income if the people 
demand that Ordinance 26 (Annexatio11) be revoked? 
In short, can the annexation of property and trans
fer of the license by the City of Hauser J.n any way 
be construed to imply the right or guarantee to 
operate a business? 

OPINION 

Detachment proceedings are ini.tiated by petition and should 
follow the same strict statutory requirements as for annexation. 
Alexander v. Trustees of Village of Middleton, 92 Ida 823, 454 P2nd 
50. The present attack on Ordinance No. 26 is a collateral attack on 
a valid annexation. Collateral attacks are not permissible for that 
purpose. Hatch v. Consumers Co. 17 Ida 204, 104 P. 670, Aff. 224 
U .s. 148. The party seekJ.ng to detach the newly annexed area 
should have raised the question by appealing from the original annex
ation action by the City Council.· A party, within the proper time 
frame, might have, through an extra-ordinary writ, waged a direct 
attack which would have opened the avenues of appeals to respective 
courts of competent jurisdiction. 
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Additionally, those rer,idents of the annexed territory, if 
detachment was now granted, would be deprived of the rights or 
benefits of municipal services. This would be inequitable and un
just because they are apparently well satisfied with the annexa
tion. 

Question No. 1 , requires a two part answer. The City 
Council, on the facts presented, need not pass a special ordin
ance detaching annexed areas. The people, however, do have a 
right to initiate a petition calling for a referendum; however, that 
right is a political right and the petition may not be utilized to 
deprive persons within the annexed territory of property .or rights 
without just compensation, 

The answer to (Juestion No. 2 is that annexation is not 
the proper subject of referendum but rather petition, and the same 
applies to detachment proceedings. 

The answer to iJuestion No .. 3 is Yes. 

The answer to Question No. 4 depends upon facts not 
presented. To clearly answer this question those facts would have 
to be made available, and to assume such facts would be presump ... 
tuous. It may generally be said that the licensing to sell alcoholic 
beverages, hlthough a property right, cannot be construed as a 
guarantee on the part of the City of Hauser of a right to such lic
ensee to operate a licensed business. Some element of estoppel or 
contractual right may or may not be present and without some more 
detailed facts this question is unanswerable. 

QONCLUSION 

A test case can be made if the petitioners call for 
referendum by refusing to call such referendum on the issue raised. 
If the party initiating the petition so desires, he may seek an Order 
of Court directing the City to either accept the petition and call an 
election or show cause why this should not be done. The City 
would be in a position then to argue the question of the standing of 
the petitioner to call for such a referendum and whether or not if 
such a cause is proscribed by Federal and State Constitutions. 

I would respectfully suggest that you submit these 
questions to your City Attorney for his opinion and follow his guid
ance. 

JFB/b 
cc: W. Anthony Park •/ 

Attorney General of Idaho 

Respectfully yours, 

FOR THE ATTORNEY GENERAL 

JAY F. BA TES , 
Deputy Attorney General 
Assigned to the Department 
of Law Enforcement 
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L)l~;:t"l-.:.y r(J,1~· •.:l.i"-1. \iCtJ_c1 J_(·:l~1 l.;_:1:c ~.)lJC;_.HI 1·: ,:.1~'~ 

£ull cash or 111ar}:J:'t val ne. ,c 

Taken i'l.S .'"). wl1.ole' 1:r1t> Tdc1ho Conr-/~ I-~ ,,,~ci,o:i ()1)S [,('(:'T'! to in 1:i.i

cate that the lec::fislat11re hr.1.r, a substanl:L"cll lati l.:.11,--;,,, .i r,. )_,r,_•f·-cri 1_).i.n,J 
standan.ls to be uset"l for cleterminin<J value of v-:11~ic,us typr:'S •)L 
property. Jn 9enerc1.l, of course, ii.-. \,101.11,, br~ ,7,3s1_1.011~cl 1~11, ➔ i, dny 
p,·n·ticular 11t(~thor1 of clr--1:(!CHdnin<J vc1ln•~, corr,~ctly ctppli•:!r:1 , 1·iOu1,.1 
a~1;_l1:oxi.m~1tu the rr:'-ll\ll: :cr-iac)11,11. l)y other c-nrr<0 <'i: ly .:-,ppl i.ecl t,,.-:iini
c:1uc•s. Th<:! difficulty E!r:i.t-e'~":l in Hitui-1L.it)H:--3 i.n 1.-,lli.-_'.~1 ~t r,,"I11irc~ci 
technique rertc:l•es cl ve1l1.1.o:~ tl~r:,t is ch~c.i:r:ly in,.~orr•::! 1.::t. Th,,, 11 rr 1;_,o':,dJ. 
contained in 1:::'.,~ 09S:1 violll<:1 r~2quire an a·-::s,,"'!'c'.JJ.: Lo 11:,c• ;•~c c:n r~xclu
sive COi'1s:i.Jleration r)f: v.- 1 J.ue Lil<:" ,H~tual use c,: thrc, prop(~rty e,1en 
thou9h such nsr.• jw.;t:i.fi1::.•(1. a value either far in 1_=,:--:cr.'.S:, c) ( t1-ic::-
actua1 ,n-,lue of U10 !;iroperty or f2.r un1l.er the ;:ictual v-~d.ue of 
the p.ror) 1.:>rty. 
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The s21r11e problem ii_:; prese 11tecl in the second propo~::c),l arncncJ
rncnt we ciscussc.6, v1hich would con~;.i,-;; L of c~,ctn~:: i 00 L:11 1_~ ,v,!.!:ds II a 
r:1ajor consic·\eration" b) "lhe mc1j,)r. ,_:onsj_t'~rati 1~•11". Tri tl,e <_;r:~at. 
rdajorit~, oi insC1.nc',:}'~, Lh•? u~:;0 of c'l.n acLunl ctn,.\ Eunctiu,1al n:;2 

ba,,is \·1ould produce:! the: ~,.:nric! vc1.lu 12 c1:; wot.:ld <.i! be1· L.echnic1t1c•s. 
1;0,,1ever, in in.3L:.uc,~i; i.n \\'ld.ch it~ p.roc1uc1_,,1 :1. rt0·~'ulL th·.11· (lry~i; 11ol·. 
,tpL·,roxi1:::iLc, a v.::.,l1.1·: ('.(!Lr 1 1-r,inuJ aL ~111:1 1

:; J.,:'.J,•_ii·,: l.·c·L•.:•i>~:, bu::,:::c ;:11·1 
~~•.:::ll·r!r.-, L~ll 1 

.. l~:; .. ,:·•·.:,::er ,. < 1 1·1, .. };,. ~.1.J.,::1.~t~i::! l.t~ ,, .1~ \ ·;,'._,_ .. -~ l.•,t :-}, 
major factor, cl £actur wnich dicl not proc:.uce un accuraLc 'rf!sult. 

Of cour~,e, e::i~3tinq problern.s v1ould still conlim.1•: in cl.cL-.c:c
mining \·The~ tl1cr prop(;.t :.:..? v21•3 i1: l,1ct II ac;ricul tu cdl p1·0;:-Y:i:: Ly" :.)r 

!I cor:uitC::! r cLtJ. p J:or,,:'.1: i.':.' ., an cl !:2 it her .:.rn,c'! ndn:::!nt \/CJll::,_ cl only c:.,p;_) 1 y .i. r 
the propt::rty i11 £-1~-:l ',/<l::; c,.:rcicL1ltur.:1l or co1~tr.t2rc:Lal. 1r: pc-i.rti-
cular, n..::.; nr;50 doe:.; not :1ut.:::>:11,J.t.lcally clarify ,::v,:rv p:;;:c(:l of 
.five acres or moro a:, "a9riclultur,.1l ~)l'OlK!rLy" ;· ,1ppa·rcnLly, c:d.st-
in0 State 'I'ax ConuJirrnio!1 r<:~guL1tlons \1ould continue to c:1ppl:1 ln 
determining whether sue:h p.:.lrccL:; \'v1.~rc) .i.n f::1cL 11 ~,,Jricu.l.l:ur.al ~-Hopc1·ty 1

'. 

,/) Vo~~='[Y YGf:) 1 
/ I 1l.1 

(;)·'1,,~;_.,'/)\ ti,f 1

l( •' 
/l ' ' //,' I ;1/21 I \_ / ,~ ' / I ·. ,' J .I ' / '1 I I I I ' I ·---
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Senator H. Dean Summers 
Chairman, State Affairs Committee 
Statehouse Mail 

Dear Senator Summers: 

February ll, 1974 

This is in response to your letter of February l. 1974, asking for 
my opinion concerning the legality of the lease agreements which 
are proposed to be entered into by the Department of Administrative 
Services and the State Insurance Fund. 

The entire tl,'ansaction ls handled in two documents. One agreement 
provides that the State wiU lease to the Insurance Fund the land upemu 
which the proposed building is to be constructed. Sucl1 ·lease is for a 
term of 20 years at which time the land and all permanent improve- _ 
ments revert to the State as sole title holder. The rental amount on 
the land is $1. 00 per year. A second lease agreement proposes to 
lease to the State from the Insurance Fund the land and a building con
structed thereon. The building shall be constructed under the direction 
of the Department of Publlc Works and the rental amount shall be amor
tized over 20 years equally construction cost, interest at 7-1/2% and 
incidental costs including such items as fire and title lnsurance. The 
second lease also expires at the end of 20 years whereby the building and 
other permanent improvements revert to the State. In anticipation of 
the possible creation of a building authority at some time during the 
rental period, an option to purchase may be arranged whereby the bulld
ing and improvements could be purchased before t!1e end of the 20 year 
lease perLocL Such purchase price would equal any unpaLd investment 
capital and interest at the date of exercising such option. 

I would like you to know that these lease agreements had earlier been 
examined by my staff and, in fact, we had a conslderable hand in pre
paring them. In our opinion, the agreements are perfectly valid and 
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legal in all respects. As a matter of fact, in order to lnsure that the 
proposed arrangement was in compliance with Idaho law, a Declaratory 
Judgment action was initiated in 4th Judicial Court last year. The Court 
found that the proposal was proper in a Judgment entered October 17, 
1973. Pursuant to that decision, the subject agreements were drafted 

_ and will be executed by the respective agencies. 

You .have also asked for my view of proposed legislation which would 
create an "Idat10 State l3uilding Fund Authority". The legislation would 
enable such an Authority to issue revenue bonds for the construction of 
state buildings without incurring any indebtedness to the State. Both 
Governor Andrus and I are of the firm opinlon that such legislation is 
necessary and would provide a valuable means to the State to asslst it 
in the resolutlon of the building needs which are so obvious. As I am 
sure you are aware, the State is presently paylng an exorbitant amount 
of money for rental of needed office space. The savings which will re
sult from providing the State a capability to house its own employees 
in its own buildings, rent·:free, have been detailed over and over again. 

So, ln terms of long range needs of the State, the creation of an Idaho 
State l3ulldlng Authority would be most advantageous. However, thls 
is not to say that the agreements with the State Insurance Fund for the 
construction and lease of one sorely needed state office building should 
be vitiated,. notwithstanding the passage of the Building Authority legis
lation. The construction of the new state office building must begin in 
the near future. Time is of the essence and, since the proposal is 

\ 
legally and fiscally sound, there really seems to be no reason to subject 
it to any more delay. 

I have conferred with Governor Andrus on these matters and he has ad
vised me that he shares the above views. 

If there is any further assistance that I can render to the Committee, 
please do not hesitate to call upon me. 

WAP:gml 

cc: Governor Cecil D. Andrus 
Lt. Governor Jack Murphy 

W,{.:tiyou~s'. .. ;/ ·-
/ / 

w. ANTHof{ PARK 
Attorney General 
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February 11, 1974 

Marjorie E. Schlotterbeck, R.N. 
Bi:,)ard of Nttn:.ing 
2•104. Bank Drivo 
Room 30B 
Loise, Idaho 83705 

Doar Mrs. Schlottarbock: 

'.rhis is in response to your lottor of ,J~muary :rn, 1974, 
inquiring -.,:1h<.11ther a one~ convicted felon coul~l be licensed 
as a registered nurse or a licensed practical nurse, 

'J.'ho nurses arc licensc~d by th,.l St..c1tl:o, 1.dvho Co1-k, 54-1416, 
Idaho Cotle 1 S4 .. 1418, aritl Idaho Codr:1, s,1 .. ·1422 .:irr: tl'w api,;licable 
s~-ifiit;i:i"~· -~ A r-e-.adin<J of t'fi"e1;-t:l!:~V:(}~ais t.h<:.tt a.:l applicant for a 
license must be~ of good. moral ch0:r.:1ct(::i:t:' lmci that the comrniosioncr 
aha.11 have tho powtllr to tleny a liconae to nny applic,'lnt who has 
been convicted of a crime invol:1Ting a mor,:11 tur,;.;itudt,. 

It tl:nts app.r3a,rs from th,i, law that the final di!.lcioion is 
with the Co1m,11Hs.1.ont~r. 1\ person who h;;.u; servi;1d his ounish-~ 
ment for a .felony conviction hi-us certainly mot his ohli9ation. 
Howevc,jr, und€~r the statute ci tci<l there il.t·tG: other co.nsid<1rations 
to rnak~~. J\ 900d 1r,oral (.!haractol: is on~ consideration that 
should b~ consi<leratl in light of a previous felony conviction 
or convictions. Thora is no law that flntly prevents a felon 
froir. evor obte-J.ining ;.11 nursing liccn:.=;~1. 

'i'hc law tJl<lc(-~S discretion with tlv::. Cor;:;mission1:.n· to make 
the final <iecit-;ion. for he ir> 9iven Uh.l power to decide but 
not directed how to ttSf.i! it. 

Very truly yours, 

JAMES P. lU\Ufi,,1}\ .. :·J 
Assistant Attorney General 



Fobruary 12, 1974 

Mr. Peter G. Lerigat 
Latah County Prosecuting Attornoy 
316 South Washington 
Hoscow, Id,1ho 83843 

Dear Sir; 

Thio is in rosponsc to your r(~quest for an Atto:rney Gen
eral's Opinion regarding 'the matter of taped telephone conver•
sations. 

hx:le£ly, the situation inv1Jlv .. ~s the Sherif.t' of Latah 
County. '1'here an~ two main phone lines into his office. At·
tachetl to these lines is a d(tVice that ,iuto:11u.ti<.mlly records 
all incoming and outc1oin9 phone (;:alls. 'l'here is one line in 
the office that the machine is .not attachod to. 'l'he machine 
has two reals thnt work twenty-four hours a day. One of the 
reels h, attached to a clock. All the sheriff's personnel need 
do is note tlrn time of an in.comi.ng call and later if inforrna.tion 
is m'ledcd, the wachinti can replay that call. 'l'ho purpose of 
the - system ia for an instant recall of ,':ill phone conv0rsations. 
For exarnple, if ,an emergency call cornErn in the: e>ffice und. 
the J..lf~rson receivinq tho call dol)S not 9et the inforr;-iation 
strai•Jht, the problem can be solvod by tho instant rf:!Cdll. 

Another feature of the recording syutern is that it records 
all mess,,gcs to and from th~ squad. cars. 'rho purpose a(;ain 
is tho instanl: recall of all the messages. In a Bi tua tion 
where it is necessary to know the exact wordin9 of a mes:1i1go, 
the insteu,t recall feature of the machine 1s a valuable tool. 

Tho :Jho.t'iff' s OfU.ce has only a lirnH:od ~m1:,ply of the 
tapes, so approximately every tEm d.:iys thoy ,;l.re erasc~d ,:1nd 
reused. 'rlu~y are not used for a storage bank of information 
a.nd thoy are not u.aed to gather information of the courtroom. 

\ 
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vn1~n a ~arnon in cuoto<ly rn~~eB a ~riv~t¢ cnll b0 usan th9 
11.no to '.thich th.o 'r'•ll\Cl1i.ne ii;i not:. attadi!.'.?\1. .1H'ty ptn::;~on Sl'J•,?kin.q 
,,✓, pxhr;•:tt.<~ cc)i,vnr~st1U.01'l i:.'ith th<-! G1!airiff 'i:i Of.f:i,c~i r:1ay ua-e the 
non*attnchoJ lino for his incoming call. 

'f:he qu(1iilticm .i.13 wh,~th@t· th.la r.·,.,,co,l!'i.:.Hn•~J siyrat(J~J i$ .te9ii'il. 
I,:1aho CQde, l.tJ-6 705 il!S the Idaho stattitt.~ to bt, conaidit,red 
In-·t.hfituTtuatioa. lt r.'lllnder8 it ille,:Jt1il for, anyone to will
fully and malicio1ltly t.llp .:1 phone lino in l;'l.ny un:rnthorizs1<.1 
mann<cu:·. It th:H03 not t'l.pptm:i: f'roM. the Gircunst.<'rn(;r;rn, how1:~V\'.~l'.', 
t.liat tl1~r s.he:t.lf f ir. 1r,ctin,.1 inalicio:.wly i thc;,r,:1 r.1rn no :lll wilhhl 
intention~. 'l'hfd phQn(l: lin~~l bolon~ t.o · t~1t.t llh(!.r.i f::f. .i t~ho 2y1n::ern. 
doeu tH)t. qt, out ,H)i.l gath1:1r init'.Jl~triat:.ioi, and it r,:~£tCh<::·s to nc:i 
ono I o hOP?iO cmd .i. t 1:io0ei not spy 011 ~.mybu<.:ly. h'hii t t11Li gyst~ 
doeo is place on tape int:ort'iia.tion coming into th~ sh(<;,rif f's 
of f!iclii. 'l'l1<:n:ea ;lg tJ.othinq plac'!bcl on the tai,es but callrt/iiw~s~t\;\ges 
coming into a.n~ loavinq J:l public buildiwJ, to liifid from ,1uhlic 
<')f f:tcers. 

l 

T:1i.:, l}D()Vr'J••t!l.i.:{;}.d st.i:ttut~'ll doO~'i not int<:'lll(l to p,r,;,hih.it l'i 

;?;vstt1t:, sw.::l'l a~, t.h.i.11 Lut :r..~t;·w:1~ to r:,r.en1]n t iit:t 1.inr(:gsonr:thlo 
~ ' 

int.:n\3ion into,, pm:-:;on 1 r1 2:tr<:nt c:it: c.,,: 1,0ctiJ!J 1.,,riv·,,:tc:y, ;thC:1th(l;;c 
it. b,;; i.n.1s.im.,.H1H:.t or 1soc:i.al~ 'i'ho stt.tnt~J do12e not in.tfmd to 
prohibit tho public o!f ioe.r riillco:rdi.tl,J Ct\lls over hi~ own public 
linG or anyc)ne for that ,ria tte:r..< It. w-110 ,.1es1~yn<,h.l to protoct 
th® individual, includin,3 bl.llilin~a'HiH~s, .from an un:.w·thorized 
tap on th(\',ir phf;)n,e lim'j~. 

Applyiu9 th,;- l&.w to th€\ prei.•.i:~nt. sit.uat.:lon, ! ii.nd t}V,; 

sy:~tcm, to btti busic-~1lly ltH;ral, but it munt. bl::'-. tWBd in ci :m.m
nor to insure th~t the indivi<lunl rights are noc encroacheG 
upon. 'J:o b•.:: m.1n~ tlH:t no one•~ ui.;.;_:~ct~d f;t"i.\'<'WY ilfl viol~i:.:t.?.d, 
not.ic~ a:v.>tlld br!> publio!H':HJ l:o th'3! €,ff:cH . .:t that thr;,:1 :i::frCOr<1in1J 
syi;;tl'.';:11 it, c,p-r;irating lu'td thilt c,;'&llurs i1.:1y 12:q.~1ct th,,l'i:r: c,~llFJ 
~nd l!.iOSS41'Jiirn to bi:i rocortl,t(l t'f.'a~ intor,:1,$tlon.11l i;n-1:tpow-;:i;s. O~i,;e 
tl~kln9 this ~-.ct1on th«~ pot·ulac~ would not: b,~ r;ui·pi:iBod. by tho 
system ,1rnd thait· privacy would not bo inv,::id~i<l. 

J\n 1.:rn:tt.r::1pla f3ir:dliu: to thi$ i:dt.u.1~tlo.n .i:B the u,;H, of. :::r~c:ord
ing th:ivic~Ili by FCOf,,tss:Lon,1.il pr.:~oplii'it to x~ced. vc~ phone ,'\i:i,f:nli.!J9os 
for th"?.r;.;. In th~:r.t. cirou,11.stirnc,J th0 p(~oplr.i i'H~(,. m)t.i .. tli:1d thJ.i.t 
th-t1y n\.ay l~tAV<¼ ,a rn<:H:rna~'fl if th~y atay l'>H tro lini, which of 
coursq-J ia m.)t v:ra. .. :tical with a ~heriff. 1 s officio, ~Gpei.::i,tlly 
with ta.u <ew,n:gl'WC.'.f call.. (t'h~ tilem~nt of notic0 though oo.n be 
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publi:Jh(i,d letting th~~ people know their c1Alls i:lrG b(cing r~cord·· 
~~d and th,,i oal\Vi! Gf f 1,)ct or t·t1Jcord1:~d calla may be: ,lt:.tainet:l with
out invad.i.n9 anyone I s p.t:brn.cy" In rny oidnion tho above uis-· 
cuErn<i:'d systo:;1, u~}t.?,d D.$ doscriht:id, wit.h notic,! l;)Ublif.'l1v:d, is 
not cland{NJt.i n0 r and it is not .i. lle9 i'l L 

A recording system that i.s found. to bo 1o~Ja1 thcm,;;h dOi9B 

not mean tl'mt all us"1:s of it -.:Ira le9.::i.;L. 'l'hrr1 tis.c1 of th.1E.' sy:,:rtem 
¢1.S prev.icnwly dtH~cribed is propor at:1 '•it inrringef~ cm the rights 
of no one. It would ba possible to uso such a syatom in an 
LU<~10al m.:.1mn..i;)r ! to gather tJVldence !or court use, to infx:in~Jc 
on tho attorney-client relationehi~, invasion or privacy i11 the 
r::,::itz v. u.ts_., 3n9 J~S, 347, tyf~ of r3it.unl:ion, etc. 

It ia f:OS!:)ibl1c:!! to conjure 1.1;::, td.1ny us•rtn of tb,is :::;ysten 
wh.ich \Vo1.:ild l.>e illt~9al, b1 . .'it th,::i.t. in i t:.r~ulf dt,1:'.'s not. nmur.n.~ the 
system illegal.· The system. itself is basically legal and 
the proaent usa as herein described, ~edified with notico, 
is legal. 

'l'ho c0qonordc f(c;l',S,itb.ility ,itnd tho polit.lcal dtH;i.t'abil.lty 
of th~~ syi:1t~,r.~ ,u-:e qu~t~tions which cann<.,t. be i!l!H.lwm~od l.ly a leqr.i.1 
orinion; thorofora thiri opinion doos not ndJ~oss its~l! to 
thOS{~ Cfi.l(J:StionB. 

cc tfrn,'!rii?f E:d P.i.\.\?X.-130n 
L,1tah C,:n.mty Sht.H:i.ef 

JA.MlW P. KMJf'H.t\N 
lHHJiatant Att~?rnE!y G<.:m(~ro.l 
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February 13, 1974 

Mr.. Hilt SrM:\ll 
Zxccutive Director 
Office of Hiuher Bducation 
Building Ma.il 

Dear Mr. Bmnll: 

We wish to respond to your request for our opinion on 
whether or not State Uoard of Education policy comes within 
the requirements of the Administrative Procedures Act, Chapter 
52, 'J:i tle G7, Idaho Code. Particularly, you have asked whether 
or not the llk>ard 1 .s policy stat01,,ont on fac1.1lty m0nborn who 
are elected or a~pointed to the legislature, and their pay and 
faculty duties, in connection therewith, is controllc<l by 
tho A.. P. t\.. 'l'hn qucH tion you havP ask.o(.i >:(J(f Ltirt::~s an interpre
tation of the word "rule'1 as defined in Section 67 .. ·.5201 (7), 
I<lah() Code. •--+-·- .. .,,,.,_,__,... 

'l'h.e above .. ·cited section of the Code defines rule .us: 

·•. • • c~ach ngency ::,tatem1;;mt of general 
~1pplic<1tbility that implernento, interprE.ts, 
or prescribes law or policy, or describes 
the organization, procedurcr or practice 
requirements of any a0ency. The term in
cludes the amendment or rop,.H1.l of a prior 
rule, b·ut docs not incluu.e (A) stat1.::ments 
ccmce.r:nin9 only the internal m,utagm:1ent 
of any ngoncy and not n.ffecting private 
rights or procedures availabla to the 
public, or (B) declaratory rulings issued 
pursuant to section 67-5208, or (C) intra
agency memoranda. 

There have boen few significant court decisions interpret
ing thi:l statutory definitions of. rule. It has been held however 
that a9ency statements applicable only to a limited number of 
persons who aro either namm:d or whcrnc idt:..mtity is Wi:ill establish
ed wi.Jre not ":n1J.1!!s 11 because of lo.ck of. "qoueral appliGa.bility". 
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},1r. Hilt: Sm.Lt 11 
February 13, 1974 
Pa.go 2 

Sm~ Oil. C~nfHmy v. Railroad Cor,n11.i.s~i£!'lCr, 311 S. W. 2d. 235 
(19sa>. !'~,1..~~fJ91~_;: v. S';~~I1~1!.i..~ '£~~~1-. :8-.E.i-..cl~r~;i_ !\i~~r.i.2.;:~~x, 2s3 
r.2<1. 659. 

\J(~ ,1rc of the opin:Lon that th1.;~ policy r1tatem(mt of the 
Board ni9..:o:din~J f,:1cult.1· mo:~il}ers of the institutions who 1~E!X:Vt~ 

in the la9islnturo is not (1. '
1rule'·1 within. the muanin,J of tho 

}\uministrative Procedures Act. '1~he nµ.mber of persons in
volved is eKtromely small and the idc~tity of each is so 
well described that, if necessary, narnes could be put to the 
applicable faculty m~mbers. Tharefore, we believo that this 
policy s t:.0.t()!•,ent docs not have qcn,~r·al applicability, and 
accordingly cannot he defined as n "rule". At this tim(l we. 
do not wi13h to construe the 9orwr.al an(l nurne:t·ous policy statements 
tlw.t the Board has 0:>(prC\SEWd (JVf.'t.r t..!w y(,H\!.'$ ~md the 8f:ft~Ct 
of the Adinini,~trativt, Proce<luros l\r;t <.)H tho::.,€: policy stat0rn~mts 
for the rt:H\sons that: Wo don't know what thoai;~ statements 
consist of. Therefore t we would bo unable at this time~ of 
determining tho applicability of the A<lminiutrative Procedures 
Act as it relates to all State Board policies. 1~ would suggest 
th.at as tho 1 question arises on each policy statement now ostablish
ed or establisrwd in the futurei that thG dE!oision bo made ,:.\t 
tha.t time. 

Vf.?'11y truly yours, 

FOR THX: Nl.'TORNEY GE!NERAL 

Jl\l,U:S R. HARGIS 
Detput.y Attorn~~Y Gener<'.\l 

JRH:,lm 



February 13, 1974 

Ms. Gail E. Loynd 
Secretary/Treasurer 
Jefferson Soil and Water 
Conservation District 

Route 2, Box 324 
Rigby, Idaho 83~~2 

Dear Ms. Loynd: 

To the best of my rememberance, there have been no 
opinions rendered in relation to the soil and water 
conservation district. You might check this matter with 
Doyle Scott. 

You have asked us to tell you whether or not a soil 
and water conservation district can donate funds to groups_ 
such as the Boy Scouts and Little League, etc. Article 8, 
of the Idaho Constitution, Sections 1, 2, 3 and 4, relate 
to publlc indebtedness. 'l'hey basically say that public 
agencies shall not give or loan to private groups any funds 
at all. A general statement on this samo subject is found 
at 81 C.J.S. 1147, which reads as follows: "Generally 
under expressed or implied constitutional limitations 
public funds may be used only for public purposes." It 
has gen0rally bean held that private organizations, whether 
they are charitable or not, cannot qualify as carrying on 
a public purpose. Also, see State ex rel 11.S. Walton et 
al v. Parsons, 58. Idaho 787, 80-P-:-2cC2i'.r--r1~f"'.Hn-. 

Very truly yours, 

FOR THE A'ETORNEY GE?JERAL 

NARREN FEL'l'ON 
Deputy Attorney General 

WF':cg 
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~ebruary 13, 1974 

Mr. Gary M. Haman 
Kootenai County Prosecutor 
Courthouse 
Coeur d'Alene, Ioaho 8381'1 

Dear Mr. naman: 

We have received your letter and the attached letter 
of James E. McKinnon in regard to whether or not Idaho law 
permits water and sewer distri.ct officials to legally 
initiate and ostablish local improvement. districts. 

It wouln. scera to us that the plain wording of the 
first paragraph of Section 50-1702 clearly indicates that 
water ancl sewer districts may form local improvement dis
tricts. Water and sewer districts are dealt with in Title -
42 of Chapter 32, Idaho Code. The first paragraph of Sec
tion 50-1702, Idaho Coc1c--statcs that whenever the word 
municipality is uoed---in-relation to local improvement dis
tricts it shall be construed to mean and include counties, 
water or sewer districts organized pursuant to the pro
visions of Chapter 32, •ritle 42, Id~h<?_ Code. What could 
be clearer. 

Also Snction 50-170G, Idaho Code, in speaking of local 
improvcr.1ent districts says that municipalities are authorized 
and empowerecl to create local irnprovement districts within 
the boundaries of the municipality. I am truly curious as 
to what bonding counsel has questioned whether or not a 
water and sewer district can form a local improvement dis
trict. 

I cun seo how you might question whether there would 
be any special requirements as to a local improvement dis
trict formed in a water and sewer district since the notice 
and bonding provisions for water and sewer districts are, 

{ i 

/ 
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in some cases, quite different than those for other muni
cipalities. Ho would, however, feel thut if a water and 
r;ewcr district is proceeding as a local improvement dis
trict, it should follow that luw exclusively and not the 
water and sewer district law. 

On the other hand, if it is proceeding as. a water 
and sewer district, it should follow·thc water and sewer 
district law exclusively. He do not believe any problems 
will be encountered that cannot be hnndlod as long as this 
suggestion is followed. 

Very truly yours, 

POR THE A'.r1'0mmY GENERAL 

WARRE~I FELTON 
Deputy Attorney General 

WF:cg 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

February 19, 1974 

Mr. Peter G. Leriget 
Latah County Prosecutor 
Courthouse 
Moscow, Idaho 83843 

Dear Mr. Leriget: 

In regard to your letter and the attached letter of 
Dwight Strong, your County Assessor, regarding the possi
bility of assessment of a leasehold interest of a developer 
of a proposed shopping mall which is being placed on 
University of ldaho lands, please refer to Section 63-1223 
which provides as follows: 

"All improvements on government, 
Indian or state land and all im
provements on all railroad rights 
of way owned separately.from the 
ownerships of the rights of way 
upon which the same stands or in 
which non-exempt persons have 
possessory interest shall be assessed 
as personal property and entered 
upon the personal property assess
ment rolls. 

Thus, such interests are to be assessed as personal property. 

You should, however, look at the factual situation in 
this matter. If it is similar to the case of Russett 
Potato Co. v. The Board of Equalization of Bingham County, 
93 Idaho501, 465 P.2d 625, you should becautious in apply
ing this section. 

In this case, the building by the terms of a lease 
agreement was the property of the federal government and it 
was held that it thus belonged to the federal government and 
could not be taxed. Idaho Constitution, Article 7, Section 4 
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and Article 21, Section 19. In your case, if the agreement 
read that the buildings belong to the University or would 
belong to the University at the end of the lease, they could 
not be assessed at all. 

WAP:WF:cg 

//l/Zt'ul~ ;~u;r1:/C 
// 
!/ 

W. ANTHONY PARK 
Attorney General 
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W. ANTHONY PARK 

ATTOHNEY GENERAL 

STATE OF IDAHO 
OFl-"IC£ OF THE ATTORNEY GENEHAL 

BOISE 83720 

February 19, 1974 

Mr. Lary C. Walker 
Washington County Prosecutor 
Walker & Sanders 
Attorneys at Law 
P. O. Box 828 
Weiser, Idaho 83672 

Dear Lary: 

We have your recent letter concerning the problem 
between your county clerk-auditor, county treasurer and some 
of the cities. \ 

Sections 63-2103, 63-2104, 63-2106 and 63-2107, provide 
that the county tax collector is to settle with and pay over 
to the county auditor all monies collected on the first 
Monday of each month and that the ·county auditor is to 
transmit to the clerks of the incorporated cities in the 
county, school districts, etc. all funds so received on the 
second Monday of each month. Inherent within these sections, 
however, is the fact that both the tax collector and county 
auditor are given a grace period of ten days after the dates 
set for these duties. Thus, you have the situation that has 
arisen in Washington County where the tax collector may not 
transmit the money until the last or next to last day of the 
grace period and the auditor and clerk, on the other hand, 
transmits her monies to the various cities and taxing districts 
promptly on the second Monday or soon thereafter, and thus, 
these taxing units might not receive tax funds for some time 
after they are received by the county treasurer. 

This type of situation is quite unfortunate; however, 
in such a situation, it appears to us that both the county 
treasurer and county clerk or assessor are well within their 
rights and within the law. This situation would seem to 
call for joint cooperation between the two offices and we do 
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not feel that any legal action would be effective in chang
ing the situation. What is needed is to develop cooperation 
and communication among the offices so that the cities and 
other taxing districts involved do not suffer. 

WAP:WF:cg 

Very truly 

/,1;-' ,,,,.,:,:.--. -. ,// 
l/l · {"-:/ . : . · 

W. ANTHONY.>PARK 
Attorney General 

/ 



Mr. Joe R. Williams 
State Auditor 
STA'l'EHOUSE MAIL 

Dear Joe: 

February 21, 1974 

We have your recent letter and the attached letter from 
Public Accountants Walston, Wilford and Spackman, asking 
whether assessors and aheriffs can have checking accounts. 

I refer you to Sections 57-132 and 57-145, Idaho Code, 
which are both, part of the State Public Dopository Law:·
These sections indicate the possibility of bank accounts in 
certain situations. It must be noted, however, that any 
bank accounts relating to public funds must strictly adhere 
to the Public Depository Law and this law should be looked 
at in total as to such deposits and as to what can be done 
in relation to them. 

I further refer you to an opinion issued by myself on 
November 6, 1973, to Lary c. Walker in relation to the lia
bility of coun'ty officials. It should be remarked that 
liability of county officials is very groat in relation to 
bank deposits unless the Idaho Public ()epository Law, Chap
ter 1 of Title 57 is strictly followed. 

Any inquiry info this subject must be approached with 
caution. Section 14, Article 7 of the Idaho Constitution 
says that no money shall be drawn from county treasurTes
except upon the warrant of a duly authorized officer in the 
manner prescribed by law. It has been held, however, that 
money in the county treasury obtained from licenses for 
motor vehicles may be paid to the State without a warrant. 
State v. ~~, 42 Idaho 803, 248 P. 813. 

You should also notice that the constitutional section 
aboye cited only relates ·to monies in county treasuries. 
Section 15, Article 7 Idaho Constitution gives the legisla-

t. ture the power to provfcfe--for a system of county finances. 
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Some money in the county treasuries does not belong to 
the counties. See State v. Cleland, supra. 'rhis money need 
not be transfered by warrant:·-Aiso·, the constitution does 
not require that all funds coming into tqe hands of county 
officers go to the county treasury. Under Section 31-3101, 
Idaho Code, an officer may retain actual and necessary 
cxpensesout of the funds belonging to the county and in his 
hands. The officer must account for all other 11 fees from 
whatever source'' received at the end of oach quarter to the 
county treasurer. 

'fhus, it can be seen that, if done properly, certain 
funds in the hands of a county officer do not have to be 
disbursed by warrant. 

Very truly yours, 

FOR 'l'HE ATTorumY GENERAL 

WARJ,tEN FEL'rON 
Deputy Attorney General 

WF:cg 

:enclosures 
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-";"".evision of 12/31/73 opinion 

February 21, 1974 

Representative Bill Onweiler 
District #16 
Statehouse Mail 

OPINION 

RG: Opinion as to whether federal or state revenue 
sharing monies may be constitutionally appro·· 
priated.to build a nondenominational chapel at 
the new Idaho State Penitentiary 

Dear Representative Onweiler: 

You have ~sked whether federal or state revenue sharing 
monies may be constitution~lly appropriated by the Idaho 
legislature to build a nondenominational chapel at the new 
Idaho State Penitentiary. There are constitutional problems 
which, while not insurmountable, must be carefully considered 
by the legislature in making such ·an appropriation. The 
physical nature of any "chapel" constructed with government 
funds must be strictly nondenominational and, in fact, must 
not reflect the influence of any particular religious ethic, 
i.e., Judaeo-christianity. · 

Although I addressed this matter in an earlier opinion 
dated December 31, 1973, I have since become more aware of 
possible architectural designs for the proposed chapel. con
sequently, r feel that an amplification of my former opinion 
is necessary in view of the importance of designing a place 
of worship which will pass constitutional must.er. I also 
believe it desirable to clarify my position on the applic
ability of Article IX, Section 5 of the Idaho Constitution on 
the proposed state funding. -

'l'wo constitutional provisions appear to categorically 
prohibit the governmental construction of a religious facility: 
(1) The Sirst Amendment of the United States Constitution, 
states that "Congress shall make no law respecting an estab~ 
lishment of religion." (Emphasis supplied) The well known 



Representative Bill Omsleiler 
February 21, 1974 
Page 2 

0 Establishrn~:.mt Clause" applies, of course, to state action 
by operation of the Fourteenth A.mendmont, which prohibits 
any state from makin9 or enforcing laws which (1eprive any 
pl,rson of "life, liberty or property, without duE~ procQss of 
law. 11 

_ (2) The Idaho Constitution present$ the second hu:t·dle. 
Article IX, Sect.Ton 5-ieadsas-follows: 

"Neither the legislature nor any county 
[or other local government] shall ever 
make any appropriation ••• in aid of 
any church or sec:tarian or .rellqio1.1s 
society, or for any sectarian or reli
gious purpose. 11 

The two constitutional provis.ion quoted above manifest the "' 
fundamental Aluerican notion that there must be a separation 
of church and state. 

\ 

On the other hand, another fundamental 1\merican not.ion -
that men should be allowed to worship as they please, without 
obstruction from their government -~ is expressed in another 
part of the First Arl\endment of the United States Constitution 
which states that ncon.gress shall· make-no law':"-. -·-;piolilbfting 
the free exercise [of religion]." (Emphasis suoplied) -- ~----- . 

The 11 Free n:xeJ:cise Clause" also applies to state action 
by operation of the Fourteenth Amendment. 

Although the Idaho Constitution contains no expr,~ss pro
vision for the freit·exercis ... oofreiigion, any Idaho Constitu
tional provision or statute in direct conflict with the "l"ree 
Exercise Clause• would become inoperative by virtue of Article 
VI, S(lction 2 of the United Stat~"s Constitut:lon ~~ the 0 Supr1)-• 
macy Clause. II Whether or notfecferal~a\,1 w111-cUrectly contra►-• 
diet and thus preempt state law in a possiblo judicial doter-~ 
min,.1.tion of the prison chapel question is a basic issw.;~ in 
your i.nquiry. Qpon a thorough review of constitutional 
doctrines and i:1pplicable statutes, it is my opinion that such 
a preemption in unavoidable in thiw.~articular case. 

Whenever the state affords even an indirect advantage to 
a particular religion, or religion in general, the Establish
ment Clause and the Free Exercise Clause often come in for a 
delicate balancing. 'l'he reason th.at they do is becuuise these 
two clauses are inherently contrapositive. To refrain from 
protecting religion while insuring free exercise is a tug of 
war with the government on both sides. 
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A classic Establishment. Clause - free exercise clause 
problem is apparent in the prison chapel plan where the gov
ernment may be required to take some affirmative action to
ward reli9ion in order to keep from violating the prisoners' 
right to free exercise. But even though, and in a sense 

- because the arguments on both sides are 'so close, I am able 
to make a threshold disposition of the effect of Article IX, 
Section 5 of the Idaho Constitution in regard to the ques
t.ion. 'rhat state provision must be read to create no greater 
restriction on state action respecting religion that the 
"Establishment Clause" of the United States Constitution. 
Although it is proper for a state to extend ~-ernbellisl-1 
federal constitutional mandates, it is not proper for a 

, state to restrict or contract federal laws. It is my opinion 
that the latter would be the case should the State of Idaho 
constrict the freo exercise of religion. There ts no Idaho 
case law balancing the two great pinions of freedom of 
religion, because, after all, there is no Idaho counterpart 
to the "Free gxercise Claus~). 0 aNonetheless, a plethora of 
federal case law exists on the subject. It is my determina
tion that such case law will control on the question at 
hand. 

To put it another way, it is roy opinion that the framers 
of Article IX, Section 5 did not, and could not, extend the 
effect of that section's provisions beyond those of the 
"Establishment. Clause'' of the First Amendment of the United 
States Constitution. I equate the effect of Article Ix';-
Section 5 of the Idaho Constitution with the effect of the 
Establishment Clause of the United States Constitution. 
A determination of the constltutj.onaf1ty-of the prison 
chapel appropriation vis-a-vis the Establishment Clause is a 
determination of ani question arising under Article IX, 
Section 5. To put it most simply, a determination of the 
federal constitutional question resolves the state constitu
tional question in this particular case. 

Now, it becomes necessary to resolve the federal question 
by analyzing the United States Constitution with regard to 
the building of a~-prTson chapel with state funds. Prom a 
research of applicable First Amendment case law and other 
materials, I conclude that the State of Idaho is not pro
hibited from providing a place of worship at the new'Idaho 
State Penitentiary • .More probably, it is obligated to do so. 
Wnen the state regulates the temporal and geographic environ
ment of a group of individuals to the extent tlrnt it does at 
the Idaho State Penitentiary, the State may well be in 
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violation of the "Free Exercise Clause" of the First Amend~· 
ment of the United States Constitution by failing to provide 
some place of worship for the prisoners incarcerated there. 
Dicta in a recent United States Supreme Court decision, Cruz 
v. Beto, 405 U.S. 319 (1972), sugg·ests that the state mus-:r--

- provlde' prisoners incarcerated in state ,.institutions a 
"reasonable opportunity" for free exercise of religion. See 
Gittlem~~ v. Presse, 428 F.2d l (3rd Cir. 1970). 

An exhaustive work on prison reform entitled Corrections, 
published by the National Advisory Commission on Criminal-
Justice Stan<lards and Goals in January, 1973, echos the 
courts. "Standard 11.7" enunciated in this work reads as 
follows .. 

"Each institution should immediately 
adopt policies and practices to in
sure, the development of a full range 
of religious programs." 

In light of the above cited authority, it is my opinion that 
the State of Idaho is probably under some obligation to take 
affirmative action for providing reasonable facilities for 
the free exercise of religion at the new Idaho State Peniten
tiary. 

At this point, the question shifts from whether the state· 
ought to take action, to what action ought the state take? 
What is a "reasonable opportu-nity 11 ? 'l'o merely set aside 
certain areas or buildings in the prison yard for religious 
services is not, in my opinion, providing a reasonable means 
for the free exercise of religion. I think that a separate 
facility is needed. Nonetheless, the architecture of such 
a facility is of great concern. 

The physical characteristics of the facility, if it is 
to be constructed and maintained with government funds, must 
be strictly nondenominational in character. Indeed, in 
order to escape the strictures of the Establishmc-mt Clause 
of the United States Constitution and Article IX, Section 5 
of the Idaho Constitution, the physical nature of such a 
facility must reflect no specific religious ethic at all. 
For example, not only must Catholicism and Presbyterianism 
he treated equally, but Christianity, Islam and other sects 
must also be put on equal footing. 

Chaplain Fred R. Silber, former Director of Chapel and 
Services for the Federal Bureau of Prisons, shed light on 
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what might be an acceptable approach to this problem. Accor
ding to Chaplain Silber, the federal system, in recent 
years, has constructed multi-purpose buildings which may be 
used for secular activities, such as meetings of "great bookd" 
clubs, as well as religious activities. Although religious 

- groups are allowed to set up movable accoutrements for 
services, permanent trappings of particular religious denominations 
or ethics are avoided. Stained gaass windows, steeples and 
permanent crosses are not part of the construction. Such 
buildings provide a separate facility for virtually any 
religious group or even non-religious groups. 

Stich an approach has served a two-fold purpose. It has 
.. assured ,.that the federal prison system provides incarcerated 
individuals under its control with a reasonable means of 11 free 
exercise" of their respective religions. Secondly, it has 
minimized the possibility of an "Establishment Clause" attack 
on "chapel" construction schemes by insuring that no architec
tural or related advantage.is obtained by one religious 
denomination or ethic over another or by religion over non
religion. 

In conclusion, it is my opinion that an appropriation of 
funds to build a multi-purpose building which could be used 
for any religious service is not violative of the "Establish
ment Clause" of the First Amendment of the United States Con
stitution or Article IX, Section 5 of the Idaho Coii.stTfutlon. 
Moreover, such a building would effectively elTminate any -
possibility of a violation of the "Free Exercise Clause" of 
the Pirst Amendment to the United States Constitution. 

WAP:JFG:cg 

----------
Very truly yours, 

W. ANTHONY P ARI< 
Attorney General 



2/21/74 OPINION 

~.) ' . 

, v~. . 
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W ANTHONY_ PARI~ 

A fTOnNE Y t>ENERAL 

BOISE 83720 

February 21, 1974 

Mr. Clyde Likes 
Mobile Home, Recreational Vehicle 

and Manufactured Housing Division 
Department of Law Enforcement 
BUILDING MAIL 

Dear Mr. Likes: 

This is in response to your inquiry of February 
4, 1974, regarding the authority of your department in 
processin& complaints. 

I have reviewed Chapter 40, Title 39, Idaho 
Code, regarding your question. I conclude that you may 
properly investigate and perform appropriate inspections 
pursuant to complaints regardless of the source of such 
complaints. Nothing statutorily limits your proceedings 
to any particular source of information. 

I certainly can understand that particular mo
bile home owners may cause difficulties to the dealer or 
manufacturer in their efforts to perform corrections. 
Owner resistance to corrective actions should be given 
reasonable consideration by your department as is now 
the case. This however does not inhibit your authority 
to perform inspection duties. 

Very truly yours, 

FOR THt ATTORNEY! GENERAL 
' I I' .9 /l'/ /.,, 

/'/' ,r, ~,,,,; ·l 1 -1 ··1 i <'~~-{ t.1',~,__,,.,.,.,,, .. 
.-.'"',. ~ 1 dy , .. 

-n,1;1;;,'WAYNH·· MEULEMAN 
DepJty Attorney General 

WM:cp 



STATE OF IDAHO 
()f"TIC:'.: or THE ATTOR~.'EY (;f:/../tnAL 

W. ANTHONY PARK BOISE 83707 
ATT(lfH../EY GENU<Al 

Honorable Cecil D. Andrus 
Governor of Idnho 
B U I L D I N G 

Dear Governor: 

February 21, 1974 

You have requested my office's opinion on the following questions 
in connection with property tax exemption of fraternal organiza
tions practicing racially discriminatory membership policies: 

1~ The affect of the elimination of the word 
"white" as a requirement for membership in a 
fraternal organization. 

2. The authority of the Tax Corrunission to 
order tax assessment.of exempt property. 

Our opinion of February 13, 1973 did not address itself to the 
policy of ,1.ny particular <:;roup or organization. We understand 
the; group described in your request has changed its Constitution, 
and no longer excludes members on racial grounds. If this is 
so, the State is not prohibited by the Fourteenth Amendment to 
tho Unib~c1 Statcis Constitution from extending the benefits of a 
tax exemption to such organizations. I' 

We, of course, assume thaf the change in the organization's 
Constitution amounts to a substantive change in the organization's 
actual membership policies. Our earlier opinion was not limited 
to situations in ,·1hich written racially restrictive membership 
qualifications were imposed; it applied to all circumstances in 
•1hich an organization, as an organizational or institutional 
rolicy, systematically excludes applicants on racial grounds. 

We are not certain we fully understand your second question. We 
assume your question concerns whether the State Tax Commission 
can instruct county assessors to tax property apparently des
cribed as c~xernpt under Idaho tc1x exemption statutes, where the 
state is prohibited from extending such exemption under the 
Fourteenth Amendment to the United States Constitution. 
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An action is now pending before the Courts in which the organiza
tion that has cont~cted you is directly challenging the authority 
of the State Tax Commission to direct local officials to tax 

_ property apparently described in §63-105C, Idaho Code. My office 
is counsel for Defendants in that suit ai1d I believe it would 
be improper for me to issue an opinion on exactly the same issue 
as is now pending before the Courts. 

Hy office hi.ls long declined to issue opinions as to the merits 
of pending litigations in which we represent a party except 
where the clearest and most compelling need for such an opinion 
exists. In the present situation the State 'I'ax Commission has 
acted with regard to 1973 and my opinion at this time will not 
affect such action. Taxes imposed for 1974 will be determined 
by the action of county boards of equalization in June; by that 
time pending litigation should provide judicial guidance. 

Because of the foregoing I-believe it would be improper for my 
office to issue an opinion on the second question at this time. 

RLM:lvAP :blh 
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STATE OF IDAHO 
OFF ICE OF THE ATl"ORNEY GENEHAL 

BOISE 83720 

February 22, 1974 

Honorable John M. Barker 
Senator 
District #24 
Building Mail 

Re: Liquor Fund Surplus and Boise Junior College 
District 

Dear Senator Barker: 

'ji{l(f 

We wish to respond to your request for our opinion on 
whether or not Boise Junior College District will continue to 
receive its percentage share of the surplus liquor funds. You 
have stated that you have been informed that by 1975 the District 
will have enough funds from the percentage of the surplus to 
retire all outstanding indebtedness of the district, even though 
the schedule for retirement does not provide for final redemption 
until 1984 at the latest. 

Section 23-404, Idaho Code establishes the formula for the 
distribution of the surplusofthe liquor fund. 'l'his section 
provides that 50 percent of the surplus apporti~ned to a county 
embracing all or part of a junior college district shall be paid 
to the treasurer of said district. Section 33-4006, Idaho Code 
provides that the Boise Junior College district shall continue 
in existence for the sole purpose of retiring the existing indebt
edness. Therefore, as a matter of both fact and law, there is 
a junior college district totally embraced by Ada County. Since 
the district does exist, albeit for a limited purpose, we are 
of the opinion that the distribution of the surplus as provided 
for in Section 23-404, Idaho Code is still proper until the 
district is automatically dissolved pursuant to Section 33-406, 
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Idaho Code, or legislative action is taken to remove Boise 
Junior College District from the operation of Section 23-404, 
Idaho Code. 

We trust we have been of assistance. 

Very truly yours, 

FOR THE ATTORNEY GE~ERAL 
-'/ ' / ;' ' .--·· /. / 

I, // (/ / / ( ( ' : . ' / If .1. _: ( 
~ ~-.-- { . /\ ,/ ... [ ,5/ {_ ~ 

( .I JAMES R. HARGIS . 
Deputy Attorney General 

JRH:lm 
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A~ lllliNE 't ,.~ NF nAt 

February 25, 1974 

Honorable Monroe C. Gallaher 
Commissioner of Insurance 
Department of Insurance 
B U I L D I N G 

Dear Commissioner Gallaher: 

You have requested an official Attorney General's opinion 
on the following questions regarding House Bill No. 417: 

1. Are Federal land banks included by the term "bank" 
in Line 22 on Page 1 of H.B. 417? 

2. Does SECTION 1 of H.B. 417 provide that a bank hold~ 
ing company would be in violation of the proposed 
law if a controlled subsidiary of the holding company 
is licensed as an insu~ance agency? 

3. H.B. 417 proposes to limit banks and bank holding 
companies from being licensed as insurance agents 
except as provided in Idaho Code Section 41-1045 
(as amended by H.B. 417). Is this limitation con-
stitutional? 

The term "bank" lacks a strict definition. Generally, a 
bank is an institution, usually incorporated that has the 
statutory power to receive deposits of money and to make loans 
upon which interest is collected; but banks are not limited to 
these two activities. They may also, when empowered by statute, 
discount foreign and domestic notes, make collections for owners 
of negotiable paper, deal in the exchange of bullion, coin, 
paper money, and bills of exchange, cash checks or drafts, con
duct a trust business, and issue bank notes. (Black's Law 
Dictionary, Rev. 4th Edition, Page 143; 9 C.J.S. Section l.a.; 
In re Prudence Co. D.C.N.Y., 10 F.Supp. 33; Wells, Fargo & Com
pany v. Northern Pacific Ry. Co., C.C.Or., 23 F. 469, 471; 
12 u.s.c.A. 1841 (c)) 



Honorable Monroe C. Gallaher 
Pa.ge 2 
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Idaho Code Section 26-102, which is concerned with the 
requlation of state banks, defines banks as institutions 
incorporated to conduct the business of receiving deposits of 
money, conducting trusts, and engaging in "banking business". 
Savings banks, commercial banks, and trust companies are des-
cribed as banks. · 

However, non-banks can also perform some of the functions 
that banks perform. A credit union that received deposits and 
made loans was not a bank. (197 N.Y.S. 785, 786, 102 Misc. 79) 
An express company that drew drafts and bills of exchange, and 
bought and sold such drafts and bills was not a bank. (Wells, 
Fargo & Company v. Northern Pacific Ry. Co., C.C.Or., 23 F. 
469, 479) 

Federal Land Ba.nks do not conduct all the types of business 
that banks are allowed to conduct. For example, they do not 
provide checking accounts for their customers, nor dci they serve 
as depositors for the money of private citizens. However, they 
do perform many of the functions of a bank. They make loans, 
hold deposits made by land bank associations, and discount cer-
tain types of commercial paper. (12 U.S.C.A. 2014) In addi-
tion, Federal Land Banks are referred to as banks throughout 
Chapter 23 of Title 12 of the United States Code. 

Federal Land Banks do not function as banks whose services 
are ava.ilable to all members of the general public. The loans 
made by these banks are long term loans and are made only on 
rural real estate. (12 U.S.C.A. 2012) But because these banks 
perform many of the functions that banks perform, and because 
they are referred to as banks by the statutes that regulate them, 
Federal Land Banks_ are included by the term "bank" in Line 22 
on Page 1 of H.B. 417. 

The second question asked is whether there would be a vio
lation of the proposed law if the controlled subsidiary of a 
bank holding company were licensed as an insurance agency. The 
definition of a bank holding company in Section 2 of the amended 
1956 Bank Holding Company Act does not include the subsidiaries 
of the holding company. (12 U. S .C .A. 1841) 

The question remains whether or not a bank holding company 
is "indirectly" licensed (Line 25, Page 1 of H.B. 417) if a 
controlled subsidiary of the holding company is licensed. 
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A subsidiary corporation has been held not to be an agent 
of the parent for tax purposes. (National Carbide Corporation v. 
Commissioner of Internal Revenue, 69 S.Ct. 726, 734, 336 U.S. 
422, 10 A.L.R.2d. 566) Nor have controlled subsidiaries of cor
porations been held liable on contracts of their parent corpora
tions where there was a distinct identity attributed to both 
parent and subsidiary. But when the affairs of a subsidiary are 
conducted in such a manner as to make'lt merely an instrumenta
lity of the parent, the legal fiction of the distinct corporate 
existence will be disregarded. (Roof v. Conway, C.C.A. Ohio, 
133 F.2d. 819, 823; Dregne v. Five Cent Cab Co., 313 Ill.App. 
539, 40 N.E.2d. 739, 744; Pittsburg & Buffalo Co. v. Duncan, 
6 Cir., 232 F. 584, 587) In Dregne versus Five Cent Cab Com
pany (Ibid), the court found that the subsidiary taxi cab com
pany held itself out to be a separate entity. There was no 
confusion on the part of customers that the services of the 
parent company were being offered. Therefore, the subsidiary 
was held not to be an agent of the parent. 

Subsidiaries are not considered agents of their parent cor
porations where the subsidiaries hold themselves out to be 
separate entities. If, however, a controlled subsidiary has a 
name, 1090, or place of business, similar to that of its parent, 
and in these or any other ways conducted its business in such a 
manner as to cause customers to.believe it was acting for the 
parent, then the subsidiary would be deemed an agent of the 
parent. If such a controlled subsidiary as last described were 
to be licensed as an insurance agency, that licensing would 
amount to the indirect licensing of the parent bank holding com
pany that controlled the subsidiary. 

The third question is whether the limitation that would be 
placed on banks and bank holding companies is constitutional. 
The bill would restrict banks and bank holding companies from 
being licensed as insurance agents, except for certain types 
of insurance. 

The 10th amendment to the United States Constitution allows 
Sta.tes the Police Power to make regulations for the welfare of 
their citizens. There seems to be no question that states can 
constitutionally regulate banks and insurers. Titles 26 and 41 
of the Idaho Code are entirely devoted to such regulation. The 
question, therefore, is whether banks can constitutionally be 
allowed to conduct certain types of insurance business but not 
others. 
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This question has been answered where it considers 
national banks. United States Code, Title 12, Section 92, 
allows national banks to"actas insurance agents in places 
of less than five thousand population. It has been held 
that this U.S.C. section means that national banks cannot 
act as agents in communities of five thousand or more popula
tion. (Saxon v. Georgia Association of Independent Insurance 
Agents 399 F.2d. 1010; C.I.R. v. First-National Bank of Utah 
92 s.ct. 1085, 405 U.S. 394, 31 L.Ed.2d. 318) Title 12 of 
u.s.c. Section 1843 limits the types of insurance business in 
which bank holding companies can become involved. The consti
tutionality of these statutes was not questioned in either of 
these court cases. 

The rational behind such laws as 12 U.S.C. 92 and 12 U.S.C. 
1843, is that banks should be allowed to conduct insurance busi
ness under circumstances where insurance service to the community 
might not otherwise be adequate, but that banks and bank hold
ing companies should be limited in their insurance business 
activities wpere such activities could result in an undue con
centration of the economic power or where such activities 
restrict fair and open competition. (RECOMMENDED DECISION of 
PAUL N. PFEIFFER, Administrative Law Judge, to Federal Reserve 
Board, Regarding Worchester Bancorporation Inc., served Septem
ber 7, 1973) H.B. 417 is based on the same public interest 
rational. 

When it is in the public interest to limit banks and bank 
holding companies from conducting certain kinds of insurance 
business, but allowina them to conduct other kinds of insurance 
business, legislation-making such limitations and allowances 
is constitutional under the Police Power allowed the several 
states by the 10th amendment to the Constitution of the United 
States. 

DBV:gc 

Very truly yours, 

~§URAL L 
DAVID B. VAUGHN n 
Assistant Attorney Gener~ · 

0 A 'el I;: fa/;P?, 
c:l- ;26· ?1 
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ATTOBNEY GENEHAL 

Dr. James A. Bax 
Administrator 

STATE OF IDAHO 
OFFICE OF lHE AlTORNEY C,ENEHAL 

BOISE 83720 

February 26, 1974 

Department of Environmental 
and Community Services 

State Office Building 
BUILDING MAIL 

Dear Dr. Bax: 

Ul' lN .LON 

You have requested our opinion regarding the compati
bility of the antidegradation rule promulgated by the Board 
of Environment?-1 and Community Services on June 28, 1973, 
and the prior utterances of the Department of Environmental 
and Community Services with respect to the allowable waste
water discharges into the Big Wood River System in Blaine 
County, Idaho. 

ISSUE· 

The issue is whether the policy announced in a letter 
to the Blaine County Board of Commissioners on May 3, 1973, 
wherein your Department stated: 

"No more than 1,000 pounds of organic 
material measured as five-day, 20° 
Biochemical Oxygen Demand may be dis
charged to the Big Wood River system 
in Blaine County without violating 
the Idaho water quality standards for 
dissolved oxygen." 

is consistent with the antidegradation rule promulgated sub
sequent to this policy announcement. The antidegradation rule 
provides: 

"Waters whose existing quality is 
better than the established standards 
as of the date on which such standards 
become effective will be maintained at 

P-J 
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their existing high quality. These 
and other waters of Idaho will not be 
lowered in quality unless and until it 
has been affirmatively demonstrated 
to the Department and the Federal En
vironmental Protection Agency that such 
change is justifiable as a re~ult of 
necessary economic or social develop
ment and will not interfere with or 
become injurious to any assigned uses 
made of, or presently possible in, such 
waters. This will require that any 
industrial, public or private project 
or development which would constitute a 
new source of water poJ.lution or an 
increased source of water pollution 
to high quality waters will be required, 
as part of the initial project design, 
to provide the highest and best degree 
of wastewater treatment available under 
existing technology, and, since there 
are also Federal standards, these waste
water treatment requirements will be 
developed cooperatively." 

Rule III (D), Water Quality Standards 
and Wastewater Treatment Requirements, 
(hereinafter Rules). 

BACKGROUND AND DEFINITION 

The Idaho legislature has declared that the State policy 
is 11 

• to enhance and preserve the quality and value of 
the water resources _of the state of Idaho and to assist in 
the prevention, control, and abatement of water pollution. 
Section 39-3601, Idaho Code, (emphasis added). Furthermore, 
rules and regulations may be adopted by the Board of Environ
mental and Community Services relating to any purpose which 
may be necessary for 11 

• • the prevention, control or 
abatement of environmental pollution or degradation 
Section 39-105(2), Idaho Code, (emphasis added). 

II 

All the states have adopted antidegradation statements, 
statutes or rules and regulations. A perusal of all 50 
states' antidegradation provisions shows that a substantial 
majority of the states have adopted an antidegradation law 
similar to Idaho's by requiring the following: 

II 
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1. Waters whose existing quality is higher than the 
established standards are protected from degradation. 

2. The water quality of these high-tjuality waters will 
be lowered only when an affirmative demonstration has been 
made that the lowering of quality is justified by necessary 
economic or social development. 

3. If any degradation is permitte~, it must be minimized 
by application of a very high degree of wastewater treatment. 

The primary purpose of Idaho's antidegradation rule is 
to maintain high quality waters at their existing high 
quality. Degrade or degradation is not defined in the 
Rules, but water pollution is defined in Section 39-103(8), 
Idaho Code, as: 

" such alteration of the physical, 
thermal, chemical, biological or radio
active properties of any waters of the 
state, or such discharge of any contam
inant into the waters of the state as 
will or is likely to create a nuisance 
or render such waters harmful or detri
mental or injurious to public health, 
safety or welfare or to.domestic, commer
cial, industrial, recreational, esthetic 
or other legitimate uses or to livestock, 
wild animals, birds, fish or other acquatic 
life." 

"Degrade", as defined in Webster's 'l'hird New International 
Dictionary, means "to lower or impair in respect to some 
physical property" and "to lower from a superior to an inferior 
level." See also, Allied Telephone Company v. Arkansas 
Public Service Commission, 393 S.W.2d 206 (Ark. 1965). 

In light of the above, we are of the opinion that any 
discharge into existing high quality waters of the State of 
Idaho that causes water pollution as defined by Section 39-103(8), 
Idaho Code, degrades those waters. It is extremely important 
in the administration of this rule that you be mindful of the 
burden of proof that the person seeking to degrade existing 
high quality waters has in this matter. Great emphasis must 
be placed upon sound administration of this rule. 
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ADMINISTERING THE RULE 

It is the nearly universal experience of man that waste
water discharges are harmful to the public health, safety or 
welfare. This, coupled with the announced public policy of 
the State of Idaho to enhance and preserve water quality, 
leads naturally to a presumption that all wastewater dischirges 

_ into the waters of the State will have ~-harmful effect upon 
the public health, safety or welfare. Given man's lack of 
foresight or knowledge to perceive the ultimate impact of 
wastewater discharges, you should be extremely cautious in 
approving any discharge as nondegrading when your mind rests 
in a state of doubt as to whether or not the discharge will 
or is likely to create a nuisance or render such waters 
harmful or detrimental or injurious to public health, safety 
or welfare or to domestic, commercial, industrial, recrea
tional, aesthetic, or other legitimate uses or to livestock, 
wild animals, birds, fish or other acquatic life. 

A sufficient quantum of doubt arises when there is " 
a want of settled conviction or opinion on a proposition 
considered. It is that state of mind in which [you] hesitate 
as to two contradictory conclusions." Smith v. Missouri 
Pacific Ry. Co., 44 S.W. 718 (Mo. 1898). ALL DOUBT SHOULD 
BE RESOLVED ~FAVOR OF PROTECTING THE ENVIRONMENT. 

The burden of going forward and the burden of ultimately 
proving that a discharge will not degrade or pollute the 
waters of Idaho rests upon the party seeking permission to 
discharge. The leading writer on state administrative law 
supports this allocation of the burden by stating that: 

"'l'he state courts quite uniformly im
pose on agencies the customary common 
law rule that the moving party has the 
burden of proof, including not only 
the burden of going forward, but also 
the burden of persuasion. This means, 
of course, that when an applicant 
appears before an agency seeking to 
establish a claim or obtain a license, 
the burden is on him." Cooper, State 
Administrative Law, Page 355. 

To the same effect, the Main Site Location Law (38 M.R.S.A. 
§481, et seq., Env. Rptr., 1196:2141) which places the burden 
upon a developer to affirmatively demonstrate "no adverse 
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affect on the natural environment'', has been sustained by 
the Maine Supreme Court. In the Matter of Maine Clean 
Fuels, Inc., 310 A.2d 736 (1973). 

The burdens of proof, heretofore established, apply to 
the applicant for a wastewater discharge permit at both proce
dural stages. The first stage requires the applicant to prove 

_ beyond the quantum of doubt expressed, tJ:1.at the discharge 
will not degrade high quality waters. If the applicant offers 
sufficient evidence to negate the presumption, he should 
receive a permit if he otherwise qualifies. On the other 
hand, if the applicant fails to provide evidence sufficient 
to overcome the operation of the presumption, his appli
cation may not be granted. If he desires, the applicant may 
advance to the second procedural stage by requesting approval 
of the discharge notwithstanding that it degrades high 
quality waters. To facilitate processing, these two stages 
may be combined into a single proceeding if the Department 
sees fit. 

To gain approval for a polluting discharge into high 
quality waters all the fol-lowing criteria must be "affirma
tively demonstrated'' to the Department of Environmental and 
Community Services and to the Federal Environmental Protec
tion Agency: 

1. The discharge is •justifiable as a result of neces
sary economic or social development." 

2. No presently assigned or possible uses will be 
interfered with or injured by the discharge. 

3. The ''highest and best degree of wastewater treat
ment available under existing technology" must be used by 
the applicant. 

CONCLUSION 

We are advised that water quality data collected by your 
Department demonstrates that the water quality of the Big Wood 
River System is higher than the established water quality 
standards of the State of Idaho. Hence, the Big Wood River 
System must receive the protection of the antidegradation rule. 
Moreover, we understand that the discharge into the Big Wood 
River System is now substantially less than 1,000 pounds bio
chemical oxygen demand per day. Further discharge into the 
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Big Wood River System or other high quality waters of Idaho 
can be allowed only after exhaustion of the procedures out
lined above. 

WAP:MJM:cg 
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FORMAL OPfNION #74-122 

Honorable Leon H. Swenson 
_ Chairman, Agricultural Affairs Committee 

Idaho State Senate 
Building Mail 

Dear Senator Swenson: 

This is in response to your recent letter concerning R. S. 1550, which 
would provide for producer referendums on the continued existence of 

· commodity commissions. You asked in essence, whether the legisla
ture may delegate this power to the producers. In this connection, it 
might be well to quote here a portion of Article 3, Section l of the Idaho 
Consitution which reads as follows: 

The legislative power of the state shall be vested in a 
senate and house of representatives. The acting clause 
of every bill shall be as follows: "Be it enacted by the 
Legislature of the State of 'Idaho. " 

The people reserve to themselves the power to approve 
or reject at the polls any act or measure passed by the 
legislature. This power ls known as the referendum, 
and legal voters may, under such conditions and in such 
manner as may be provided by acts of the legislature, 
demand a referendum vote on any act or measure passed 
by the legislature and cause the same to be submitted to 
a vote of the people for their approval or rejection. . . 

It would appear then that the bill in question is not inconsistent with the 
philosophy expressed in Article 3, Section I. Also, the case ofE~~ 
v. Diefendorf, .56 Idaho 620, states that this section makes every act 
of file legislature subject to referendum. 
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It should also be noted that it is the legislature itself that would be 
providing the referendum procedure. In other words, the referendum 
would only be the tool designated ~y the le~lslatuE.~ for discontinuing 
any particular commissf on. Such an approach is not new. Indeed, 
the present referendum and initiative laws provide authority for the 
repeal of existing legislation by vote of th.e people; after such repeal, 
nothing more to effecutuate it need be done by the legislature. 

Certainly we see nothing in this bill which differs from the principle 
contained in those laws. The referendum, of course, is limited to those 
persons who pay the taxes for the support of the commissions: however, 
we do not regard that as being constitutionally objectionable. 

I trust this is the information you desired. 

WF:gmi 

Very truly yours, 

FOR THE A TI~ORNEY GENERAL 

-WARREN FELTON 
Deptmy Attorney General 
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ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE 01: THE ATTORNEY GE.NE.HAL 

BOISE 83720 

March 5, 1974 

_ Mr. Mil ton Small 
Executive Director for 

Higher Education 
State Board of Education 
Building Mail 

Dear Mr. Small: 

.r 
('.·_.: /,1 /// -f. ,..,.._., 

We wish to respond to your letter of February 26, 1974, 
wherein you requested our opinion on the following issue: 
''(W}hether the Board's policy 511.7 (vacation leave) is consis
tent with state statutes, or whether the policies prescribed 
in Idaho Code 67-2507 and 67-53334 apply to all employees in 
agencies and institutions under the governance of the State 
Board of Education.n 

Section 67-2507, Idaho Code in pertinent part provides: 

"67-2507. Vacation- leave.--Each employee 
of the state of Idaho shall be entitled 
to vacation leave with pay as follows: 

"Vacation leave shall accrue at the rate 
of one (1) day for each full month of 
service during the first five (5) years 
of continuous employment; one and one
fourth (1 1/4) days for each full month 
during the next five (5) years of con
tinuous employment; and one and one
half (1 1/2) days for each full month 
during the third consecutive five (5) 
years of continuous employment, and one 
and three-quarters (1 3/4) days for each 
full month of continuous employment 
thereafter. Provided, however, that 
an employee must have worked for at least 
six (6) full months before being eligible 
to take vacation leave with pay. 

"A day of such vacation leave shall be 
considered as a day of leave on what 
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would otherwise be an ordinary working 
day and shall be in addition to sick 
leave, compensatory leave, regular days 
off and holidays. Vacation leave shall 
not accrue beyond a total of thirty 
(30) days without written authorization 
of the appointing authority.~ 

Section 67-5334, Idaho Code provides: 

"67-5334. Vacation time cornputation.-
The rate at which vacation leave shall 
accrue to employees shall be as follows: 
one (1) day for each full month of service 
during the first five (5) years of the 
employee's continuous employment; one 
and one-fourth (1 1/4) days for each 
full month during the next five (5) years 
of pontinuous employment; one and one
half (1 1/2) days for each full month 
during the thiJ'."d consecutive five (5) 
years of continuous employment, and 
one and three-quarters (1 3/4) days 
for each full month of continuous em
ployment thereafter." · 

The policy of the Board, 511.7, provides that certain 
employees of the institutions shall be awarded annual leave 
at a rate of 2 days per month. Apparently this rate of accumula
tion is based on the position held, rather than on length of 
service in that position. So an employee who is employed for 
one fiscal year accumulates annual leave at the same rate as 
an employee who has served for twenty years. However, the 
treatment of employees with differing lengths of employment is 
not the legal issue which causes the primary concern. 

The policy under discussion, 511.7, provides: 

"Vacation leave for all faculty and other 
exempt employees who are employed on a fis
cal year basis shall be two days per month 
with a maximum accumulation of 30 days. 
Further, any employees at the Universtiy 
of Idaho who have accumulated in excess ~1 30 
days of vacation leave by October 31, 1972, 
shall be allowed to take such excess leave 
prior to June 30, 1974." 
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That policy statement was approved by the board on October 19, 
1972. By "exempt" as used in the policy, we assume the State 
Board means those employees who are exempt from the system of 
personnel administration established by Chapter 53, Title 67, 
Idaho Code. However, we do not believe that Chapter 53 of 
•ritle 67applies only to classified employees. It would, 
therefore, be a mistake to assume that the administration of 
exempt personnel can be established with total disregard for 
the provisions of the Personnel Act. 

Particularly we would point out, as example only, that 
Sections 67-5327(d) and 67-5336, Idaho Code, on enumerated 
and paid holidays, apply to the exempt employee as equally 
as to the classified employee. Further, we are of the opinion 
that 67-5334, Idaho Code, entitled Vacation Leave Computation, 
applies to all state employees, without regard to the exempt
classified status of an employee. This section provides for 
the rate at which an employee shall accrue annual leave: 
1 day per mpnth for the first five years of service; 1 1/4 
days per mo'nth for the next five years service; 1 1/2 days 
per month for the next •five years of employment; and 1 3/4 
days per month thereafter. 

Even if we are in error as to the application of Section 
67-5334 to exempt personnel, then Section 67-2507, Idaho Code, 
most certainly governs the exempt employees. This section of 
the code establishes a rate and use of vacation leave identical 
to the legislative expression set out in Section 67-5334. There
fore, we believe there is clear authority to the effect that 
all employees of the State of Idaho are to be treated equally 
and with due regard for length of service by the establishment 
of the rates by which annual leave may be accumulated. Further, 
the rates apply to all state employees throughout the State and 
without regard to the appointing authority. In short, we are 
of the opinion that the legislature has preempted the area of 
annual leave and the accumulation thereof, thereby making admin
istrative decisions on those issues unnecessary. Policy state
ments issued by administrative agencies must be measured 
against statutes which speak to the same subject. Where con
flict exists between the two, the statute, of course, must 
control. 

We can find no authority which would indicate to us that 
any different theory would apply to faculty and otL2r exempt 
employees simply because they may be employed on a fiscal 
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year basis at our institutions of higher education. The fact 
that the employee is exempt because.he is faculty or because 
he is an officer employed on a fiscal year basis does not 
alter the fact that the person is still an employee of the 
State of Idaho who is entitled to accumulate annual leave. 
But the employee is entitled to accumulate annual leave at 
the rate the legislature has prescribed. The faculty and 
other exempt employees of the Board are no more or less 
employees of the State of Idaho than are other exempt employees 
of the Board, who acquire leave rights and rates according 
to the statutory formula. Nor can we ·find any authority, 
statutory or otherwise, which could lead to the conclusion 
that some exempt employees acquire leave rates from one source 
while oth,er,exempt employees acquire leave rates from another 
source././We ~re of the opinion that all employees, classified 
and. ex~~p ta~quire leave rights and rates from only one source, 
the leg/isl~ure. Therefore, to the extent that Board Policy 
511.7/e~;Ltled vacation leave, is in conflict with Sections 
67-2507 and,67-5334, Idaho Code, we are of the opinion that 
that Board policy statement should be revised. 

We trust we have been of assistance. 

Very truly yours, 

FOR THE ATTORNEY ;:;•(JERAL 
~ ' 

i•.:t(~-(__,-(.,C('.-c>' /?~~!/ (f-~;:- ~_-/ 

( j JAMES R. HARGIS 
Deputy Attorney General 

JRH: lm 
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March 6 1 1974 

Mr. Roy Arch~lr 
Zoning Administrator 
Minidoka County Zoning Office 
646 Freernont Avenue 
Rupert, Idaho 83350 

Dear .Mr. Archt:1r: 

OPFICIAL OPINION 74·-124 

Your letter of January 25, 1974, has been received by 
this office. 

Your problem appears to involve an interpretation of cer
tain sections o.f the nPl.ats and Vacations'' port.ion of the Idctho 
~9.9.2.' Section 50·--1301 ~°!:, _s,_eg_. And since your prosecuting attor~ 
ncy has raised un issue under your county zon.in9 ordina.ncc~, there 
is a question of interpretation of that or~inance, also. 

The essontj_al question involved in your p.roblmn is whethE:ir 
or not the two-way split of an original lot in the existing Valley 
Roalty Subdivision is a new subdivision or an amendment to an 
existing subdivision, such that the provisions of· Idaho Coda, 
Section 50~·1301 et EH:i<l· dealing with plat requirements for~ 
sul>divisions, and/or ccrt,;1in provisions o.E the Minidoka County 
Zoning Ordinance should apply. 

A review of the Minidoka County Zoning Ortlinanco shows 
that tho worJ "BubcU.vision'1 is not def inecJ. in that ordinance. 
Idaho Code, Section 50-1301, defines it as being "a tract of 
land divided into five (5) or more lots ... ". But, this 
definition is modified by t.he followinq 1:-,roviso: 

'
1Ci ties or counties may ad0.1..Jt their own 
definitions of subJivision in lieu of the 
above dofinition. '' 

Since Minidoka County has not elected to define this term, 
the Idaho Code definition applies. The lot split in question 
here·-rs-claarfy not a subdivision under Idaho Code provisions re
quiring a plat. No new plat is required at this time from the 
owners of the split lots. Nor does th<~ Idaho Code require any 
amendment to the 0.xisting plat "-'Sa result of the lot split. 
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Your prosec:uting attorney, in his lettc.~r to you of t;ovember 
29, 1973, refers to Section 4-25-2-B of the Minidoka County 
Zon.infJ Ordinance. He relies on this B(JCtion to support his 
belief that your grantin<J of the building p13r-,ni t in this situa,. 
tion was erroneous. It should be noticed that thia particular 
sect.ion refers to ai:1enclments to plans for t!_lanned dw(~l_l_ing 
groups, r:md not to 12la ts of subJ.i visions ':)Erner.ally. rrhe pro"· 
cied1ire_; for obtuinin()-il .. -builu.ing ptzrmi t for a It planned dwelling 
group'' t-tre specified in detail in thi~. ordinance. If a change 
in the l:~ is proposed, than certairi procedures must be fol
lowed. 

Howev<.~r, tJ1cNalley Rt~al ty Subdivision is not a 11 planned 
dwollin,J 9roup'1 in uny sense of: thf.: term. It is a subdivision. of 
land only, anJ t~e individual lot owner seeks hio own building 
permit; this is contrasteJ to tho "pla.nnt::d dwelliniJ yroup" 
situation, where the developer pl.3.ns t.!10 division of land and 
the construction of buildings as a unit. In short, there is 
no ''plan" to be amended, s.ince this is not a 1'planned dwelling 
group". ln our view, Section 4-~25-2-B should not b~ i.·ead to 
apply to chc1n9c1t3 in E!~ts .. 

l 

'l'o s-. .1£n up: the cU.vision of tlw lot in ques t1on t in the 
opinion Qf this office, does not vioL.'l.to Id.:-i.ho law. The "Plats 
r.md Vacationsir s1;;10!::.ion of the Idaho Code does not roquint the 
owner of the original lot to do or perform any act.s precedent 
to his sellin<;.r of the one lot.. And, th<➔ Minidoka County Ordinance 
does not require an amendment. of any plan or plat precedent 
to tha granting of a building permit in this situation. 'rhis 
office conclmles that the Off ice of the Minidoka County Zoning 
J\.::1ministrator proporly grantt-:d the building permit in question. 

I hope that our response is of benefit to you. If you 
should have further questions, please do not heuitate to contact 
us. 

i-vAP / JCW: lm 

Very truly yours, 

H. AN'l'liONY PARK 
Attorney Gen<.Eul 
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STATE OF IDAHO 
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State Dep't of Disaster Relief 
and Civil Defense 

Room Bl7 
i ;) s-

OFF IC IAL OPINION #74-:t:T-5 
650 West State Street 
Building Mail 
Attention: Tom Goerke 

Re: Disaster -Relief due to recent flooding. 

Dear Mr. Goerke: 

This is in response to your request for an opinion in
terpreting the Disaster Relief Act of 1970, P.L. 90-606. In 
essEnce, you have asked this office to help you determine 
whether certain applicants for federal assistance fall within 
the definition of "local government" under the above federal 
law. 

Section 102 (5) of the above referred to federal law 
defines "local government" as follows: 

"Any county, city, village, town, district 
or other political subdivision of any state, 
and includes any rural community or un
incorporated town or village for which an 
application ~or assistance is made by a 
state or political subdivision thereof. II 

Under the above definition we feel that there is no question 
that the following named applicants are "local governments". 
For Adams County, the county itself and the City of New Meadows; 
for Benewah County, Benewah County itself, the Cities of St. 
Maries and Plummer, Drainage District 1, 5 and 7; for Bonner 
County, Bonner County itself, the Cities of Hope, Priest River, 
the unincorporated town of Ponderay, Sandpoint, North Side 
Water Users Association, the Syringa Heights Water Users Association, 
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West Bonner Water District #1; for Boundary County, the county 
itself, the City of Bonners Ferry and Twenty-Mile Water Creek 
Association; for Kootenai County, Eastside Highway District, 
Lake Highway District, Rathdrum, Worley Highway Distict, Kootenai 
County itself, Post Falls Highway District, Kootenai Drainage 
District, the City of Harrison, the City of Coeur d'Alene; 
for Shoshone County, Shoshone County itself, Cataldo Water 
District, the City of Mullan, the City of Osburn, City of 
Pinehurst, the S.F.C.D.A. Sewer District, Cities of Wallace, 
Wardner, Smelterville and Kellogg, Pinehurst Water District-
-(you've referred to it as Pinehurst ~ater System, but it is 
Pinehurst Water District,) Kingston Water District #1, and 
the Wier Gulch Water Association; for the County of Latah, 
Latah County itself, the Ciies of Juliaetta, Kendrick, Moscow, 
Potlatch, Troy and Deary, North Latah County Highway District, 
South Latah Highway District and the University of Idaho; for 
Washington County, Washington County itself, the Cities of 
Cambridge and Weiser, Weiser Irrigation District and Flood 
Control District #3. 

In regard to Washington County, you have also asked whether 
the Middle Valley Ditch Corporation is a "local government". 
The Middle.Valley Ditch Corporation is a licensed Idaho corporation. 
It is licensed under tbe Idaho Business Corporation Act. 
Article 2 of its Articles of Incorporation states that the 
corporation is to be operated at cost and not to make or declare 
or pay dividends or profits. It is very similar to the Water 
Users Associations which I fe~l do qualify under the definition 
of "local government fl as being fl rural communities" or unincorporated 
towns or villages. Community has been defined a good number 
of times by case law.· See 8 Words and Phrases, page 205 through 
209. It has often been held that the words neighborhood or 
vicinity or locality are synonymous and have approximately the 
same meaning as community and qnite generally, the definitions 
in the above cited article appear to state that a community con
sists of people who reside in a locality in more or less prox
imity. Gilbert v. Town of Harnden, 68 A.2d., 157, 135 Conn., 
630. 11 Ri..1ral", of course means "of the county" as distinguished 
from the city or town. There would appear to this writer to be 
a good deal of similarity between the Local Water Users Associa
tions, the local water districts, and some of the other districts 
which would fall within this definition of local government and 
the Middle Vtllay Ditch Corporation. In thi$ case, however, 
it has been formed as a business corporation. Notwithstand-
ing that technical difference, if the members of the corporation 
meet the other criteria of a "community" as I set them out above, 
it is our opinion the Middle Valley Ditch Corporation would also 
qualify for assistance. 
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I am sending along copies of its Articles of Incorporation, 
Amendments thereto and ulle filing card of the corporation. The 
claims of the applicants you have named to me do meet the re
quirement of being a "local government"; perhaps you should 
seek an additional opinion from someone who has authority to 
determine the meaning of the federal law as to the Middle Val
ley group. I would suggest one of the Federal Soliciter's 
offices. 

Very trµly yours, 

FOR THE ATTORNEY GENERAL 

'/ r:--
·'t{/ {Z/rL---r,t,Q__.,-,- /-~ 
WARREN FELTOIJ 
Deputy Attorney General 

WF: lm 

Enclosure 
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Idaho Board of Highway Director 
Department of Highways OFFICIAL OPINION #74-126 
P.O. Box 7129 
Boise, Idaho 83707 

Dear Mr. Moore: 

Some weeks ago you inquired of this office relative to 
a proposed coordinate project in our state parks between the 
State Highway Department and the Parks Department. You asked 
whether sta~e highway funds or sources could be expended on 
highways within state parks in view of the fact that those 
particular highways are not part of the state highway system. 

After a thorough review of all applicable law relating to 
this matter, we are constrained to conclude that state high
way resources may not be used on roads or highways within state 
parks. The only legal method in our opinion of accomplishing 
the result of joint contribution for improvement of state 
parks' roads with the Parks Department would be for the High
way Department to put the parks' roads in the highway system. 
The Highway Board does have the authority to place any roads 
they deem desirable into the state highway system; therefore, 
it would seem to us, other considerations permitting, that this 
would be a convenient way to accomplish your purpose. 

If we can be of further assistance in this area, please 
advise. 

CDS:lm 
cc Vic Richardson 

Faber Tway 
Steven Bly 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

CLARENCE D. SUITER 
Chief Deputy Attorney General 
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Honorable Cecil D. Andrus 
GoveJtnor of the State. of Idaho 
BUILDING J-1/\IL 

OFFICIAL OPINION 1}74-·127 

!~e; Sr:i,::l.ll Claims CuDrt Jurisdiction 

You h,1vo asked wh~~thex: tha assisJnE~o of a small clair:i may 
pror;ecute tho 132une to judgment in the snmll claims division 
of our magistrates' court. Idaho Co~, Section 1-2307 pro
vid<2:sr 

n ., • 1\ll Cla . .iFuJ t·Lt.tst 1.)t~ Vf~tr.i.fi0cl k)y tl1r! 
t·c•,11 cl,d:nant., nnd no cla:L.11 nh,111 bo f .ilt!d 
m; p:rosecutcd in such (J.(,part;nent by the 
ar:rni9nec of such claim.•· 

lla.sed on the forer;oinq st.J.tutory provision, we are of 
the opinion th::it .n claim can only be brou,:1ht in our small claims 
court by the real claim(mt .-:u1d not by an assignee of th0 claim. 
)\lthough an argw-ncmt could be made thnt an aosiqnee becor,1es 
the 'real clainant ·• by virtue of. the assi<;inmcnt, ne?ert.h0.less, 
in v.iow of th12 cl0m: langua9E1 prold.bitinq tho assiqnoe fron 
f i.li.nq and prosc-,cutiwr tho clai;a, wr! beliirNe that the cou:cts 
woul.J holci. that only the original cla.im-:rnt can pros0!c1J.t:r:1 c1 

claim in our s~all cla~~s court. 

If further i'.UJ8is t<lncc in th.is e1:r)a ca.n DC! provid.f~d by 
this office:, Wi'.! will be ;;tost. li-1pF)Y to conply. 

Very truly yours, 

CLAmmcr: D. SUI'.rEn 
Chief Doputy Attorney Gcmer~1l 

.. CDf;; .lm 
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Peter J. Leriget 
Latah County Prosecutor 
Latah County Courthouse 
Moscow, Idaho 83843 

Dear Mr. Leriget: 

OFFICIAL OPINION #74-128 

On February 19, 1974, I wrote to you concerning taxation 
of a building being built by a private interest on University 
Land. It appears that there have been two opinions written 
from this office on the same subject. The other one was writ
ten by Deprlty Attorney General Matthew Mullaney in February, 
1973, and is a correct-statement of the law. Accordingly, it 
is necessary to amend the ietter to you of February 19, 1974 
by striking the last sentence which stated: 

"In your case if the agreement reads that 
the buildings belong to the University or 
would belong to the University at the end 
of the lease, they could not be assessed 
at all. 11 

It appears that the Idaho statute, Section 63-1223, Idaho 
Code, has been recently amended to provide that all improvements 
on government, Indian or State land and all improvements on 
all railroad rights of way owned separately from the ownership 
of the rights of way upon which the same stands or in which 
non-exempt persons have possessory interests, shall be assessed 
as personal property and entered ·upon the personal property 
assessment rolls. In other words, this statute taxes, separately 
from the governmental land, all buildings owned by private 
individuals and all buildings in which private individuals have 
possessory interests. In Russett Potato Company v. The Board 
of Equalization of Bingham County, 93 Idaho 501, 465 P.2d 625 
(1970), the Supreme Court stated that if Idaho had had then a 
statute which reads as it do~s now, the possessory interest, 
leasehold intere~t or building ownership of the lessee could 
have been taxed. The quotation from that case is as follows: 
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"There are also three other United States 
Suvrerne Court cases which are similar to 
Offutt Housing Co. v. County of Sarpy, supra. 
See United States v. City of Detroit, 355 
U.S. 466, 78 s.ct. 474, 2 L.Ed.2d 424 
(1958); United States v. Township of Muske-
gon, 355 U.S. 484, 78 s.ct. 483, 2 L.Ed.2d 
436 (1958); City of Detroit v. The Murray 
Corp. of America, 355 U.S. '489, 78 S.Ct 
458, 2 L.Ed.2d 441 (1958). Like Offutt 
Housing Co. v. County of Sarpy, supra, 
however, none of these cases is authority 
for taxing the lessee of federal property 
as the mvner of the property. In each of 
tl1ese cases the taxpayer held a possessory 
interest in property, the technical title 

·to which was in the federal government. 
The state levied a tax upon the possessory 
interest, which action was u~held by the 
United States Supreme Court. 

"1'he key dist.inction between 211 of these 
cases and the case at bar is that, unlike 
Nebraska and Michigan, at the time the 
present action arose, Idaho had no statute 
permitting the taxation of leaseholds or 
possessory interests. The Michigan statute, 
on the other hand, provided that 

"lvhen any real property which for any 
reason is exempt from taxation is leased, 
loaned or otherwise made available to and 
used by a private individual, association 
or corporation in connection with a busi
ness conducted for profit*** the 
lessees or users thereof shall be subject 
to taxation in the same amount and to 
the same extent as though the lessee or 
user were the owner of such property." 
Michigan Compiled Laws§ 211.181. 

The 1969 Idaho legislature, however, amended 
I.e. § 63-1223 to read as follows: 

"All impr'overnents on government, In
dian or state land*** in which non
exempt persons have possessory interests 
shall be assessed as personal property 
and entered upon the personal property 
assessment roll." (1969 S.L. Ch. 4S5 § 

44, p. 1241) 
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"If the present case had arisen after the 
amendment of this statute, there would be 
no doubt that the situation would then be 
parallel to the situation in the above cited 
United States Supreme Court decisions. It 
bas been held, however, that in the absence 
of a statute authorizing the taxation of 
leasehold or possessory interests, such 
interests are not taxable. _Maricopa County 
v. Fox Riverside Theatre Ccirp., 60 Ariz. 260, 
135 P. 2d 513 (1943). See also Douglas Air
craft Co., Inc., v. Dyra111, 57 Cal.App. 2d 
311, 134 P.2d 15 (1943); City of Oakland v. 
Albers Dros. Nilling Co., 43 Cal.App. 191, 
184 P. 868 (1919). There is, then, no 
authority for taxing the appellant as the 
owner of the building involved here, and 
there was no Idaho statute providing for the 
taxation of appellant's leasehold interest 
in the building." 

Thus, the Idaho Supreme Court has cl~arly indicated that 
Idaho with its present statute may tax individuals where they 
own, lease or have a possessory interest in a building which 
is on public property notwithstanding ultimate reversion of the 
improvements to the State or the fact that technical title to 
the improvements remain in the State. 

0

Ver rul you~ 

/1.) "' "~rn 
Attorney l'I ~ efjl; al 

WAP/WF:lrn 
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OFFICE OF THE ATTORNEY GENERAL 

W. ANTHONY PARK 

ATTORNEY GENERAL 

BOISE 83720 

March 8, 1974 

Representative Rudy A. Andersen 
Chairman of the House Health & 
Welfare Committee 

State of Idaho 
House of Representatives 
BUILDING MAIL 

OFFICIAL OPINION 74-129 

Re: Request for Attorney General's Opinion on 
Health Maintenance Organizations 

1 
(House Bill #394) 

Dear Chairman Andersen: 

You have asked Attorney General Park for an opinion on 
the following question: 

"Can a Health Maintenance Organization oper
ate in the State of Idaho if it does not 
comply with Chapter 34, Title 41, of the 
Idaho Code (hospital and medical services), 
and ifnoHealth Maintenance Organization 
enabling legislation is passed?" 

It is the opinion of the Attorney General that if a Health 
Maintenance Organization (HMO) cannot qualify under Chapter 34, 
Title 41 of the Idaho Code, it cannot operate in the State 
of Idaho unless enabling legislation is passed. Public Law 
93-222, passed by the 93rd Congress December 29, 1973, applies 
only to Health Maintenance Organizations which have received 
grants, loans, or loan guarantees from the federal government 
or have entered into a contract with the federal government. 
Mr. Kohler, a representative of the Seattle office of the Depart
ment of Health, Education and Welfare, has informed us that the 
purpose of Public Law 92-222 is to promote the inception or 
continuance of HMO's and does not attempt to regulate them. If 
a Health Maintenance Organization is federally funded, the 
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federal government can regulate and intends to regulate to a 
certain degree. H6wever, these regulations are not expected 
to be comprehensive. As a result, any Health Maintenance 
Organization which does not receive federal aid in the above 
mentioned ways, is not affected by the federal act. Further, 
even Health Maintenance Organizations which do receive 

- 'federal aid will be regulated only minimally. Such minimal 
regulations are not at present promulgated. 

Section 1311 of Public Law 93-222 does provide for pre
emption of state statutes that would restrict HMO's in certain 
specified ways. There are no restrictions in the proposed 
Idaho statute or in Idaho laws that now exist that would be 
covered by Section 1311. 

At the present time, Chapter 34, Title 41, Idaho Code 
is the only possible legislation which could regulate this 
type of an organization. HMO's, as generally conceived, would 
necessarily be regulated under Chapter 34 because they fit 
the definition'of a health care service (Idaho Code, Section 
41-3401(1) and Section 41-3403.(1)). --

In order to qualify under Chapter 34, Title 41, however, 
the Health Maintenance Organization must be a non-profit corp
oration. Health Maintenance Organizations are capable of 
being both profit making and non-profit making; therefore, 
the profit making HMO's could not qualify under Chapter 34 
and would be forced to operate illegally within the State, if 
at all, unless appropriate enabling legislation was passed. 

Health Maintenance Organizations differ from hospital 
service corporations in that they may be for profit, provide 
preventive care and hire health care facilities and physicians 
rather than pay for their services on a fee-for-service basis. 

It is the opinion of the Office of the Attorney General 
that, at the present time, Chapter 34, Title 41 does not ade
quately cover Health Maintenance Organizations. Accordingly, 
it is our further opinion that additional legislation dealing 
with and regulating HMO's will be necessary. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

TERRYE. COFFIN 
Assistant Attorney General 

TEC:cg 
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Honorable Mike P. Mitchell 
State Senator, District #6 
BUILDING MAIL 

OFFICIAL OPINION #74~130 

Dear Senator Mitchell: 

' ; 
( I 

Senate Bill 1394 adds a proposed new sec~ion, Idaho~~, 
49-ll02A, which would establish a new crime, i.e., to be In 
control of a v~hicle while having a blood alcohol content of 
.08% o~ greater. 

The legislature does have the power to establish what 
crimes shall exist in the State and what th<~ puni.shment shall 
be for those crimes. This particular proposal, however, does 
have some problems. First of all, it is in conflict with Idaho 
Code, 49-ll02(b), because that section states that a .oat blood 
alcohol content shall not give rise to any presumption of in
toxication. 

Secondly, there is no mandatory requirement that a driver 
submit to a test to determine the blood alcohol content. Idaho 
Code, 49-352, asks for a voluntary submission, and provides a 
penalty for refusing to submit to the test; however, there is 
no requirement to submit, as that would be in violation of a 
person's right to be free from unreasonable searches and 
seizures. Therefore, Senate Bill 1394 would be rendered in
effective by a refusal to take the test. It would, in fact, 
encourage a person to refuse the test altogether, which places 
this proposal in direct conflict with Idaho Code, 49-352, which 
strongJ.y encourages drivers to submit to the-·-test. 

Lastly, as a oruninal statute, it is hopelessly vague and 
would be unconstitutional on that ground. A criminal statute 
must proscribe the forbidden conduct so that a person may be 
given·notice of exactly what the crime is. A person must be 
given the chance to know when he is or is about to t'io something 

I 
l 
i ,.,. 
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in violation of the law • ." It} wouid be 'impossibJ.~ :'ior?a' person 
to know what his blood, aloohol,,oont~nt is'; withoutj, complete 
laboratory analysis which is a highly impractical 'procedure ,·: .. 
'for a person :to follow after con'suming an .intoxicat'ing:beverag~~.· ·· 
There can be no. average consumption rate, established ~s, each · •.··. 
beverage andperson, differ,,:considera.blyf ~hi<,h.x;-en<iers:,tha:t 
approach unavailable. . J( :•,' ,r ·. ' . '\)//" · '} '\/r'.~,',t::~ '.if{, 

, ! \/';;,~,t· .,r: ''!,;f.,y~~\~\• ',,!;,·.(, 

, This proposed 'new:: section to •;~et• Idaho CodE(WOUld':make. it, 
unreason~bly difficult ',for a· person to -dete'rin!ne,.:r:i~ he. is,1 or·· 
is about· to be in of. the statute.( • It istthus un-
reasonably vague, and. ·woul¢1 unconstitutional for •that 
reason. · · · · ·· 
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Honorable Mike P. Mitchell 
State Senator, District #6 
BUILDING MAIL 

OFFICIAL OPINION #74-131 

Dear Senator Mitchell: 

Senate Bill 1395, changing Idaho Code, 49-352, provides 
what may be determined to be a punisfimentfor anyone found to 
be driving with a blood alcohol content of .08% or more, to-wit: 
a requirement to participate in a driver rehabilitation and im
provement progran1. 

Idaho Code, 49-1102(b) (1), says that a .08% weight of 
alcohol in adriver's blood does not give rise to any presump
tion of intoxication. Idaho Code, 49-1102(b) (2), creates a 
presumption that the driver isin violation of the statute if 
the weight of alcohol is more than .08%. Neither one of these 
sections establish "beyond a reasonable doubt" that the driver 
is guilty o:f violating the statute. The presumption created 
in Idaho Code, 49-ll02(b) (2), is an evidentiary matter; it is 
not absolute proof of guilt and may be rebutted by the defendant; 
the ultimate decision rests with a jury. 

'l'he proposed change to Idaho Code, 49-352, imposes this 
punishment on a person without taklng into consideration 
whether or not that person was ever found guilty of a crime. 
As the law stands now, when a person .is stopped and asked to 
take the test, he has two choices: (1) to refuse the test and 
suffer the loss of his driving priviledge for 90 days; or (2} 
to take the test and defend any action brought in court. If 
the latter course of action is taken, the State must prove 
through the due process of law that the person was guilty of 
violating the statute before punishment may be imposed. 

The proposed change would alter the situation. After r being stopped with a blood alcohol content of .08% or more, a 
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person would be punished as a matter of law regardless of the 
alternative action he chose. He would either lose his driving 
priviledge for 90 days or be required to participate in a driver 
rehabilitation and improvement program. He would punished 
either way and neither way provides that the driver must first 

- ·be found guilty of violating the statute··after having been 
granted due process of law. 

The above described proposed change is the establishment 
of guilt as a matter of law. It would be in violation of 
Article 1, Section 13 of the Constitution of the State of 
Idaho and the Fourteenth Amendment to the United States Con
stitution, as it does not provide for the due process of law 
before the impof:'li tion of punishment. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

J,1\1.mS P. KAUFMAN 
Assistant Attorney General 

JPK:cg 
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ATTORNEY GENERAL 
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Mr. R. Keith Higginson 
Director, Idaho Department 

of Water Administration 
Statehouse - Annex 2 
Boise, Idaho 83720 

OFFICIAL OPINION #74-132 

RE: ONEAL-TAMMANY CREEK WATER RIGHT 

Dear Mr. Higginson: 

You have requested the opinion of the Attorney General's 
Office regarding the transfer of a water right from lands which 
have previously been condemned by the United States Government. 
The question being whether stich a transfer is valid? 

It has long been the holding in Idaho that a water right, 
although an appurtenance of the land, can be sold separate and 
apart from the land to which it is appurtenant. The transfer 
would, of course, be subject to the condition that no other 
appropriators are injured thereby. It is also the general rule 
that a water right as an appurtenance of the land passes with 
the land. The only means of preventing the passage of the wat1=.r 
right is a specific reservation of the right or evidence that 
clearly shows that both parties knew or did not intend for the 
water rights to be conveyed. 

The crucial fact in this case is whether, in condemning the 
fee title interest in the Oneal property, the United States 
also intended to acquire all appurtenances. The complaint 
filed in that matter reveals that the United States wanted and 
acquired the fee title. Based upon this, it would be hard to 
conclude that the government clearly did not intend to acquire 
the appurtenant water rights. 
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Thus, there having been no reservation of the water right 
nor any clear showing (thus far) that the government did not 
intend to acquire the water rights, the law presU1nes that the 
rights went with the fee title and there is nothing left to 
transfer. 

If evidence was presented, in the form of affidavits or. 
otherwisG, that the government did not intend to acquire and 
the Oneals did not intend to convey the water right, then it 
could be transferred. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

NATHAN W. HIGER 
Deputy Attorney General 

NWH/slg 
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Honorable John M. Barker 
Senat02.· 
District #24 
Building Mail 

OFFICIAL OPINION #74-133 

Re; Liquor Fund Surplus and Boise Junior College 
District 

Dear Senator Barker: 

Wo wish to respond to jour request for our opinion on 
whether or not Boise Junior Collego District will continue to 
receive its percentage share of the surplus liquor funds. You 
have stated that you have been informed that by 1975 the District 
will have enough funds from the percentage of the surplus to 
retire all outstanding indebtedness of the district, even though 
tho schedule for retirement does not provide for final redemption 
until 1984 at the latest. 

Section 23-404, Idaho CoJe eotablishes the formula for the 
distribution of the surplus of the liquor fund. '11 his section 
provi<los that 50 percent of the surplus apportioned to a county 
embracing all or part of a junior college district shall be paid 
to tho treasurer of said district. Section 33-4006, Idaho Code 
provictes that the Boise Junior College district shall continue 
in existence for the sole purpose of retiring the existing indebt
edness. Therefore, as a matter of both fact and law, there is 
a junior college district totally embraced by Ada County. Since 
the district does exist, alboit for a limited purpose, we arc 
of the opinion that the distribution of the surplus as provided 
for in Section 23-404, Idaho Cotle is still proper until the 
district is automaticallydissolved pursuant to Section 33-406, 
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Idaho Code, or legislative action is taken to remove Boise 
Junior College District from the operation of Section 23-404, 
Idaho Code. 

\t•1e trust we have been of assistance. 

Very truly yours, 

FOR 'l1HB AT'I'ORNEY GENERAL 

JA:ms H. Ili\RGIS 
Deputy Attorney General 

1.1Rll; J.m 
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February 28, 1974 

Mr. Ted C. Springer OFFICIAL OPINION #74-134 
Prosecuting Attorney 
Office of the Prosecuting Attorney 
Custer County 
P.O. Box 409 
Challis, ID 83226 

RE: CHAPTER 6, TITLE 42, IDAHO CODE 

Dear Ted: 

This letter is in response to your request that I review 
and 'place in writing my·opinion regarding the watermaster 
budget. 

Idaho Code, §42-610 .provides that the watermas ter "shall 
make up a sworn statement which shall be approved by the De
partment of Water Administration and show" the total number of 
days the watermaster and his assistants have devoted to 
distribution, and the total amount of water distributed. This 
section clearly requires the filing of a year-end (irrigation 
season) report of the watermaster's activities and approval by 
the Department of Water Administration of the expenses incurred. 
The act reasonably anticipates a one-time only billing process 
by the watermaster and approval by the Department. However, 
when the expenses are submitted on a monthly or day-to-day 
basis, the Department does not have to approve each submission 
to the county. But the Department of Water Administration will 
approve and should authorize the county to pay any voucher 
submitted, as long as the watermaster and county do not exceed 
the budgeted amount as adopted by the water users for any given 
category. Thus, claims for expenses that are found by the county 
to be within the water user's adopted budget for that particular 
category of expense (salary, consultant fees, other miscellane9us 
expenses, etc.) may be paid up to the amount of the adopted · 
budget for that county. 
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When a water district lies in more than one county the budget 
shall show the amount to be collected in each county (42-613) 
and how much for each category of expense against which the 
county is authorized to pay claims. The county commissioners 
are not authorized to pay claims in excess of the portion of the 
watermaster budget which is designated for collection in their 
county even though the total budget for the two counties is not 
exceeded. If a county paid claims from the water district funds 
that exceeded the amount adopted for t;hat county by the water 
users, the excess would not be a proper charge against the water 
users. 

I trust that this opinion answers your question. If you 
need further clarification, please write again. 

~NWH/ s lg 

CC: R. Keith Higginson 
Norm Y_oung 

Very truly yours, 

FOR THE ~)T0fu1EY GENERAL 

/""i .,,; ti ...._,_,,~ l " 

';/1.,t~ ~ 
N1),~AN W. HIGER 
Deputy Attorney General 
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Tl1e Hon. 1·Jc:irrc~n H. nnn,1n 
S l:01. t c :::; •': n n t '"> )~ 1) L, t r j_ c :: n 
f; C: l t,•. t,:~ Cl·i ~' ,7.l,1: 1· ::; 

OFFICIAL OPINION #74-135 

Ca~)i t-.ol J;uilc~ L:t(J 
Ced.nu, Ic1,.1.;1u 

, · i 1., 

You h<1vc: n:quc-••:-;t,}tl an opinion on thG follow.Lng question: 

Hill all prnp,.,,·tu oT,mern ~dthin a. count:y which 
c,p('rcJt",i ,-1Jlfl r:1ai.nt<'dns, u11t.lcr. th0 provisions 
o':. 'f1:i1:,l,: 1·1, C11:'1:,l.-:.,?n, 3S ctnd 36, Idc1ho Cotl.c, 
a couttl::v--vi.dc: l1()·;r,:Lb.1.1 conl:in,.10 to l>c subj(~ct 
to tz·n:,:=- H i"ln :f'or U,·:c- rnt))lY).t: t. of said ho!::;9i t:al 
a ftc,.r:- th,·, cn!,7.l:ion, un<}cr th,? prr1visions of 
;:1";19-111 f) tiu:01t~Jh l3'.i3, I(hho Code, of c1 hospital 
cUstd.ci:, l:l1e: ho1m<l.,1.rio::; of which include cmly 
Et portion of land within the county? 

It is our opinion that all property owners within the county 
''ur> 1 ~y,,,,: 1-c, ]·,,· · 11 1 ·,.j,c_,,_•i. l:.ri !: . .:,".7t·.i,J11 fclJ~ the, snnpor.l·. of t:.h0 

'1'1. ~ no,v·•"'r. uf: L11c T'. 1 '>:-1.r•~ uf: Co111lty CDP'.rn:i.::;s:i.on.-.;.r:-:, to lc•v:1· <,cl 
v,~_lor,~J'.; t:a;:c? ·~ f<~r t 11) f,1n:_v>J·t nf cn1mty-wic1c, 1HY,p~_t;:i.l,s is ;,rov.hl(~(l_ 
for in ';11--3:i'll r J,J d:,, C1 lt7r~, ~nd ib; three s1.1bsr:ictions. 'l'hc fi:rsl 
~11 1 iJFr0 ction ,'l\J.IJV.)r:i ~1:i; ; ➔ l1~vy fo:t: th,:: carP- anJ m;1intaince of incli':}F!llts 
;q1,·1 clenen<':1c~ti-L.<, n f f:li-, couni.y; l:hc ::;(~cond r~ubsoction authoriZl;S ,1 
levy Eur t111· i:,·.1rpo,-~'.! of L,uildin0, 1_)UJ:ch.1sin 1,1, J,_-vc.;in~i, rtc(~fu:i.rinq, 

· 1~1c:d.n ta.ird.11~; and :i.r:,.p u,·,,.i_n•J J ;01,pitc1 l C:i,..:il:i t-.,Lc,; "fri i· the C0\!111-:y m1cl 
o t:lv.:r~;"; and tllo !.11 i.n1 :::ul.1::.:r,c t:ion -,ut.'.101:j zc:::-; a lr::; vy for tlw purpo,so 
n C cr,-:,1_l~.:i.n:r ic r lnkiJ,\' r:uw·1 1:1i th ':ild c11 to ino.J:c i1rtprovcnic~nts an,J 
:'•:'Ll.c:t 1·1••nt:: l_,:) ,·,:~J.,·t.:11C,! h,:riL.-,l ': 0 ,:;LL:itie:r;. T''.,1ch of 1.:Jio<::,l' l'.=;vicis 
is .r(,quir(_~r_l to l.10 n,,d•~ U)JOll "all t:;1xablc! propert~r in the cc,unty." 
n,:~rson~, \vho rcsirl•.' "r:roI'l c)1.,l: of tit<' cotmty" arc re:quirec1 to l)e 
c'.J;1y,y>d a Jii,_1hcr r,:1'.:r, r-0.1: LlF; n~;<:: nJH} scrvi.cn of a counl:y-,,ridc 
ho;-;pit.al t.h,,n t.h.;•t~ c 1i,tn!r'r1 !:c) ;;nr,;on"; wbo J.jy,, in _the counly. 'rl'w 

( p11r.por;r~ ()i Uw :·,iql1· 1 r' r;1i-i 1 :r,), ,7B ~:l:,·tl:.cd ]·,y the :,;t:;:itutc~, ir, "to 
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T:1c, nun, r•7,Tc 1~•-=-n I'. 111·cw.n 
rabruary 15, 1q7~ 
I?ago 2 

compel pcrsoirn l.-L 1rinq c,ul: of the county 1.,,hcre such hospital is 
J.occ1tcd . • • to 1,0nr .:i :j '.\,; t bunlcn of the cos L of cons tructlon 
c1nd 1wlint.aincc of ,,u,:'.1 ho?pit,"\.l. 11 '):n-3503, Idc1hn CoclE.'\, l\ll 
pc•n;c,ns wh,) .lJvo in th,:~ ,--:o.iml::r, including thos(~ who liv(~ ,,..,,:Lthin 
th0 b.1\1ncl1.i:iv:, of :i hr.i1:;pif:;1l rJ.i,~t.1:i.ci-. lo,~ntr~cl in 1:he county an~ 
c:nt.itJccl to the u,;,0 nn.•l ri,'.tvic:es of the county-v:idc hof:;pitzll al: 
the lo\•it:)::;L 1:atc ch,Ti~g(:d by it, 

Thro constitution q.iV(!S thP. legislature ··authority t.o vcist 
:in thn count:iC!s by 91,nr"l:<11 lilws the pow0.r to levy, asst~Ss and 
collrc,~l-. t;::.:~r,i; Cor c 1 )1.J11L:·:' J_•:,ir.po:;,_,,;:, :f<"l;-1Jic Con,~Li..t:ut:.Lcrn, 711:L:i.cl•.•,1 

r- ~.· ..... r-----.. .. ....----..-.-.-.......,.--...... 
7, :--:,.!cL.l.on r;; r:•._.,11.:0:,:1 ·..-:.;. 1:,iT1<°l •~J, r,i,,,·~u.:;:·:ioiv'.r!.; '->1 J\cL:1 ('rj\rnt-x, 
') 0 1· } ·1 l1. ') f ') J ·J 1'11·:-,-' ~·-_p1~·~n fl ·1 .L·~---~- ,',-1- l -1·~r c."'f"': ,~-. C, ~,- t ~ - ·~,..,. 
/, .I,.. .0 J.),~ 1 . __ .-.l. ·I \ •. • ..• /, I J(. .. C'J •. ,,,J..'l t-U).l_ 111 Ulll IJ.'l,, 

vu::;b-::cl the: 1:i1y,rc•r Lu l,.,_vy, ,1-;~<:-,;s ,,nc1 cc,llccl: t:c1xes for i.:lY~ pt.1rpoi:-;c 
c:f: .-,,)q1.dd.n9, nic1i1d:.tini11c: ,·rnc1 ope:r,1l.:in~1 i1 c:ounty-wic1e hospitol 
r.iolc ly in tl1,.'. coun Ly Cl)ll'.i:ti.,: :-: ionc•;_·~~. L,:in-,bin ~~_vs. no;:\rc1 ,0 r Co 1.~n ty 
c,)rnrni s:donnp·, 4S I,l:i1Ju ,tC8, 263 r,1.c. 99;~ (1928); f:ectl.ons 31-3'301 
tfu~ou,jE" 3!:.r:·-3:.03, IcJ.J.ho Cock,; Section 31·-3613, Idaho Code~. In 
i18S(~ssing a.nd collecU.1v3 ::;uch l.:,1Y.C!S 1 the~ colllmissioners are requin:!d 
t.o folloi.v the~ mancfotory ;?r<Wi~;ions of the law which v,~sts thP.m 1•.1 .i.th 
the pow,Jr; they c11;,:: not; frr:-c to 0.xerc.i..s,2 cl.i:-.:;crr:-~ tion where none is 
criv,::-!n to them. Sec': Corvrr;r vs. Dov.r1}· of Comr<1.i.srd.oncrs of: Lc1 l:,1h 
Ccnrnty, 4 Irlaho 7,101 .~~--.,r-~~:_;-:--J~1Yc::-f'."'r1:-;1'.'..n~J-i Ptot.11~:?ro V~3. D<n1:<l or-
r~~-........ ~ · · · r-7"'TI0 -T·""i ·L 'T I" • .. >ll:irn~:f-:.1.on0:r•-:; of Ti:;111 r.-,lL, CcrnnLY, '.?.:.: Id.1;10 J!.J,,, __ /, Pac, . . J 
rr"':, -, ~;-,i-•·n r•---···•-,,,-· ."'-T·-~~--- . -· --·---"' \.L'.:i_1.:i,; r,1u .. J.1.1HJior1, vs. P,·:n•:1•.!,111 (.'ouJtLy, 41 Jcl,:1ho 447, 281 Poe. 
8(,4 (192~;➔ Id.:il10 Cc,q~:titul.lcrn, l0:.l:1cle· 181 sc~ction 11. 

l\s noted above, .Sc:cU.on ]J.-3S01, Iduho Code, requires the County 
Comrni[,sioncirs to l,.:.,vy the ad ViJ.lOJ.'<"!m tax upon II all taxabll'.'! property 
in tlit~ county." '1'1w.1:0fon.~ 1 \•1ith rospoct to the quest.ion of what 
;_i1C):_v 1 rt:/ r.:in n1· :~1,n\11,; 1,r, 1.ovi(c,<1 tmon, the county conunissioners have 
1,,l ,Li:<ct:,·:t:i.,,n. JC :1,, ,_.,1_1,,'·· ,'<1.1\"ti·•:=:.io,1•.•r:·_: ,•71"•,·!: Lo }(V'/ r_,n h,1 h;1lf 
or: it c.:<>11nt:y···:,:idc ~1>::;p·i_t.·1.l, 1-.1•,._,i::.' "1.1i:l. levy Ull'.,n ,,ll t;_n:aL.Lr-· r•rop 1 •• •rt::y 
w .i. u Li. n u l <} C <) I rn t. y . 



Honorable Horrnn Dobltc!r 
Representative 
District #5 
House of Representatives 
Legislature 
Building Mail 

' Dear .Mrs. Dobler: 

l_ : I 

OFFICIAL OPINION 174-136 

We wish to respond to your letter of March 8, 1974, where
in you enclosed a copy of n..s. 1592 and ask for an opinion from 
this office Hwith regards to the constitutionality of funding 
kindergartens." Ne assurne that your request goes to the fund
ing of kindergartens from the State level. 

We aro of the opinion that there is no constitutional ban, 
express or implied, which prevents the f:itate from establishing 
or authorizing kindergartens and funding the same. The conmti
tution requires the legislature to establish and maintain a 
general, uniform and thorough Bys t.fim of public, free common schools. 
Article IX, Section 1, Constitution of tho State of Idaho. There
fore, thH.re is a strong existing requirement that educational 
services bu t-1rovided to the people of this State. 'l'hero is nothing 
in the Constitution which even remotely suggests that educational 
services cannot include kinderyarteris. Nor is there anything 
which suggests that tho State may not fund the educational services 
which includes, by law, k.indcrqarten programs. Such State fund
iny, would in fact, n:iquire legi~3l;1tivo .:i.citon ho\Hi3V•:-~r. 'l'hc only 
constitutionally impernissiLle area, we conclude, would be if any 
kindergarten legislation included a compulsory attendance provision. 
Article IX, Section 9, £9nstitution of th~ State £.f !_~ah~. 

' 
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Honorable Nor.ma Dobler 
March 14, 1974 
Page 2 

It is our earnest hope that the constitutionality of state~ 
wide kindergarten programf3 fundod :i.n whole or in part by Stnt0 
funds can finally be put to rest. We trust we have been of assist
nnc:::e. 

Very truly yours, 

1'.,0R THE A'.C'l'ORNHY Gr:Ngfu'\L 

tTAHES R. HARGIS 
Deputy Attorney General 
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- Don C. Loveland, Chairman 
Idaho State 'l'a:x: Corn.mission 
317 Main Street 

OFFICIAL OPINION 1f 74-137 

Boise, Idaho 83722 

Dear Mr. Loveland: 

Your office hi.ls requested an opinion concerning the methoc1 
of computation by county commissioners of dishursemcnts requirecl 
to be maae to intracounty taxing authorities from the stutc sales 
tax fund by county treasurers under §§63-3638(g) and 63-3638(£), 
Idaho Code. These disbursements are intended to replace revenue 
lost at the local level by reason of the exemption of business 
inven tpr;: fron· t:lls .:1.d valoreTP tax. Specifically, you seek an 
opinion on the folJ.c-wing 6110 questions: 

1~ Which one of the following two sets of levies 
should be used by the county commissioners as factors 
in the formula for determining, under §63-3638(g) (1), 
Idaho Code, each intracounty taxing authority's 
proportionate share of state sales tax collected 
antl ~apositGd in the state sales tax fund for the 
third quarter, of any given calendar year (July 1 
September 30)? 

(a) The current year levies of intracounty 
taxing aut.horities fixed in September of the 
current c~lendar year or, 
(b) The prior year levies of intracounty 
taxing authorities, fixed in September of 
the previous calendar year. 

2. May an intracounty taxing authority which is created 
on or after January 1, 1968, that is, created after 
the expiration of the base period years of 1965 
through 1967, and which imposes a levy during a 
current calendar year, lawfully receive benefits 
from the sales tax fund during that calendar year 
under §63-3638(g) (1), Idaho Code? If so, how should 
this be accomplished? 
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This opinion answers the above questions in the order in which 
they are stated. 

In 1967, the legislature provided for the exemption of business 
inventory from property taxation. §63-105Y, _!~~10 Code; S.L. 1967, 
Ch. 116, pp. 229-233. For the purpose of replacing revenue lost 
by county tmdng authorities by reason of such exemption, the 
legislature provided in the same act for an appropriation from 

- the 11 sales tax fund" to be distributed by· the state treasurer 
no less frequently than quarterly to each county treasurer. Such 
distributions to counties were, and are now, reguircd to be re
distributed by each county treasurer to each intracounty taxing 
authority, entitled under the act to disbursements, no less fre
quently than qlrnrterly. 5§63-3638 (f) and (g), Ii}5'!-h~ __ Cod8-_; S.L. 
19G7, Ch. 116, pp. 229-233, as amende(1 by S.L. 1970, Cn. 183, 
pp. 531-532. 

This opinion deals only with such redistributions. 

The 1967 act provides a formula, recomputed annually, to be 
t1ppliod by the ,county commissioners of each county to determine 
the proportioncit0 8hare of state sales tax fund monies to be dis
bursed by the county trcas~rer-to each taxing authority within a 
county. •rwo of the factors in the formula are the individual levies 
of each intracounty taxing authority and the total of such levies 
within a county. J?or the purpose of this opinion, "intracounty" 
includes the county itself. 

The first distributions under the 1967 act were required to 
be made from sales taxes collected and deposited in the state sales 
tax fund for the period commencing on July 1, 1968, the beginning 
of the third quarter of the calendar year 1968. The amount of sales 
tax collected and paid into the sales tax fund for the third quarter 
of the calendar year 1968 was required to be divided by the State 
'l'ax Commission and state treasurer (under a formula not relevant 
here) and then paid to the county treasurers for redistribution 
as authorized and determined by County Co1nmissioners to intracounty 
taxing authorities as soon as practical following the close of the 
third quarter of calendar year 1968, ·i.e., shortly after September 
30, 1968. 

The levies applied in the formula by county commissioners 
under §63-3638(g) (1) are not used in the manner or for the purpose 
they are ordinarily used, that is, in an assessment process. They 
are only used as factors in the formula to determine the propor
tionate share of sales tax fund monies to be redistributed to intra
county taxing authorities. It is contrary to common sense to 
believe that the legislature intended counties to use in the formula 
levies which have been superceded by new levies. It is our opinion 
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the legislature intended that the most current available levies be 
used bv the counties in apportioninq current revenue received as 
distributions from the state sales tax fund. This conclusion begs 
another question: '\mat are "the most current available levies"? 

As noted. above, the statutes reauire that such sums collected 
and deposited by the state in the sales tax fund must be paid over 
.to each intracounty taxing authority by state and county officials 

- at least quarterly if not more frequently than cruarterly. f>SG3-
36 38 (e), ( :E) c1.nd (q) (1), Idaho Cod~~. The first of such disburse
ments were required to be made after the close of the third quarter 
of calendar year 1968, in October, 1968, or as soon thereafter as 
possible. L~vies for all taxing authorities within a county as 
well as for the county itself were then (in 1968) and are now 
required to be set, determined nnd finalized no later than the 
second Monday of September of each year. ~63-901 et seq., Idaho 
Codo. Each county certifies these levies to the Idaho State Ta....Z 
Cmrunission no later than the third Monday of September of each 
year. §63-915, Idaho Code. Therefore, counties have knowl,edge of 
all county and i~tracounty levies three weeks or more prior to 
receipt by them from the state treasurer of the county's proJ?or
tionat~ share of th,~ state sales tax fund collected and deposi tod 
c1uring the third quarter of each calendar year. 'l'his is sufficient 
time for county commissioners to determine, under §63-3638(g) (1), 
Idaho Code, the percentage of state sales tax fund monies to be 
disbursed to each intracounty taxing authority prior to receipt 
of the disbursement by the state treasurer of collection of sales 
tax for the third quarter of a calendar year. For these reasons, 
we are of the opinion that the intracounty levies fixed in September 
of the current calendar year are the levies which should be used 
by the county conunissioners in the formula for determining, under 
§63-3638(g) (1), Idaho Code, each county and intracountv taxing 
authority's proportToria-fe share of state sales tax fund monies 
disbursed by the state treasurer to the counties as their propor
tionate share of sums collected and paid into the state sales tax 
fund for the third and fourth quarters of each current calendar 
year and for the first and second quarters of each subsequent 
calendar year. 

Since intracounty taxing authority levies change each year, 
the county commissioners are required to recompute, on or soon 
after the third Monday of September of each calendar year, the 
percentages of sales tax fund monies to be disbursed to taxing 
authorities within their county so that the levies which are set 
in September will be used as factors in the formula for disbursing 
state sales tax fund monies which are collected by the state during 
the third and fourth quarters of the current calendar year and 
during the.first and second quarters of the subsequent calendar 
year. 
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Answering the second question, it is our opinion that a 
newly created taxing authority must share in benefits from the 
sales tax fund along with other county taxing authorities which 
impose a current calendar year levy. 

Since June 30, 1971, the date of the complete phaseout of 
the ad valorem tax on business inventory, twenty percent (20%) 
.of all sales taxes collected have beon p~id into the state sales 

- tax-fund and appropriated by the state ind disbursed to counties 
for the purpose of replacing county business inventory tax receipts. 
f,63-3638 (f) (4), Idaho Code. Each county's proportionate share is 
divided by the co-wity·-among those intracounty taxing authorities 
which, by aprlicc1tion of a statutory formula, are shown to be 
entitled to share. §63-3638 (CJ) (1), Idaho Code; S.L. 1967, Ch. 116, 
pp. 229-233, as amendc~d by S.L. 1970, Ch. 183, pp. 531-532. The 
formula does not expressly refer to how existing or dissolved 
taxing authorities which impose no levy for a current year but 
which have base period business inventory should be taken into 
account. Similarly, the formula does not expressly provide for 
taking into account a taxing authority created after the base 
period years of 1965 through 1967 which does impose a levy. The 
.latter· hiatus is the subje.ct of the balnnce of this opinion. 

below 
which 
words 

Section 63-3638 (g) (1), Idaho Code, is set forth immediately 
in both its 1967 and 1970 form. Those words and phrases 
are underlined were added by the 1970 legislature and those 
which are stricken were deleted by the 1970 legislature. 

(1) The county commissioners in each county shall 
compute the percentage that the average amount of 
taxes collected from assessments for the years 1965, 
1966 and 1967 on the personal property described 
as business inventory in section 63-lOSY, Idaho Code, 
for each taxing district in the county bears to the 
average total amount of taxes collected from assess
ments for said years on the personal property described 
as business inventory in section 63-105Y, Idaho Code, 
for all taxing districts in said county. Bttch The 
percentage ~e thus determined for each taxing district 
in the county sliaTl be adjusted to relfect increases 
and .. decreases~ in_ leyies 

1
'i1hi?h-vary_ fr9m the c1ver}lg~ 

~Y'L. by each such district in the _period above 
described a1~d, _as __ ~ usted ,_ applied to the county's 
proportionate share of said sales tax fund and the 
resulting amount shall be distributed to each tax-
ing district in the county periodically but not less 
frequently than quarterly by the county auditor and 
applied by such taxing districts in the same manner 
and in the same proportions as revenues from ad 
valorem taxation. (Idaho S.L. 1970, Ch. 183 at p. 532) 



Don c. Loveland, Chairman 
March 11, 1974 
Page 5 

Although a.s originally enacted in 1967, ~63-3638 (g) (1), Idaho 
Code, supra. [in 1967 this Code section was designated §63-3638(i) 
11Tf, does not expressly make provision for, i.e. , n~ fer to dis-
sol vc~d oistd.cts, districts 'Hhich do not imp0sc levies each year 
and newly created districts, the purpose of providing for distri
butions from the state sales tax fund to locnl taxing authorities 
was to replace the local business inventorv tax receipts of local 
taxing authoritins ~iliich could not be collected by reason of the 
exemption of business lnventory from the··ad valorem tax. Those 
taxing authorities which were in existence during the base period 
years but which therec1fter imposed no levy during a gi v•·)n year havo 
no b~1sinr~so; .i.nvcintory tnx r0c,~ipts to re.place for a period of one 
year. We 1rc cif Uw opinion the legislature intP.nded thnt taxing 
r.l.uthori tie<:: ,iJhich 1.c\-:>ose no levy should not recP.ivc a distribution 
from state sales tnx fund monies. Therefore, tnxing authorities 
dissolved after Jc1nuary 1, 1968, would not be entitled to receive 
distributions from state sales tax fund monies. Taxing authorities 
which remain viable but do not impose a levy every year would not 
be entitled to distributions from collections of state sc1les tax 
made during the last two quarters of the calendar year in which no 
levy is irnpose(il and during the first two quarters of the subsequent 
cc1lenchr yec1r. m 1~0 s0 conclusions sup!?ort our view that newly 
created taxing authorities cJ.re· entitled to benefits from the sales 
tax fun6. Just as dissolved districts have no theoretical business 
inventory tax receipts to replace, newly created districts do have 
theoretical business inventory tax receipts to replace. In other 
words, the uncertainty created by the statute as originally enacted 
in 1967 disappears in the fact of choosing between two alternative 
interpretations, one which is acceptable and the other unacceptable. 
If, at the time of enactment of the statute in 1967, the legislature 
intended that a fixecl percentage determined for each intracounty 
taxing district should be applied each year and not be adjusted 
annually, thon we must also assume that the legislature intended 
that disbursements from the sales tax fund should be made to non
existent taxing authorities and to taxing authorities which impose 
no current levy. We prefer the contrary view: the legislature 
intended that each local taxing authority's percentage of state 
sales tax frmd monies be annually adjusted so as to take into 
account (1) dissolved districts, (2) districts which impose no 
levy during a current year but which are still in existence and 
(3) newly created districts which impose a current levy but which 

wore not in existence during the base period years of 1965 through 
1967. The 1970 amendment confirms this conclusion. 

The addition in 1970 of the language requiring the percentage 
to be" ••• adjusted to reflect increases and decreases in levies • 
presumes that each intracounty taxing authority's percentage of 
sales tax fund monies should be adjusted by the county commissioners 
and should not be a fixed percentage for all time. S.L. 1970, 

" • • 
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Ch. 183, pp. 531-532. Since levies increase an~ decrease annually, 
the added language presumes that such adjustment shall be ma~e 
annually. The adjustments are made by applying the new levies 
to the assessed value of business inventory located ·with.in the 
taxing authority during the base period years. In the case of a 
tc.1xing authority created after the base period years of 1965 
through 1967, the counties must compute the .J.ssessed value of 

- 'business inventory within the boundaries;'. of that authority during 
the base period years. 

In conclusion, it is our opinion (1) the intracounty levies 
fixed in /3eptember of the current calendar yec1r a.re the levies 
which should br~ u1.=;ed by the county commissioners in the formula 
for deterrninin9, undo.r §63-3638 (g) (1), Idaho Code, each county 
and intra.county taxing authority's proportiona.te share of state 
sales tax fund monies disbursed bv the state treasurer to the 
counties as their proportionc.1.te share of sums collected and paid 
into the state sales tax fund for the third and fourth quarters 
of each current calendar year and for the first and second quarters 
of the subsequent calendar year and (2) that any intracounty tax
ing authority ~reated on or after January 1, 1968, which imposes a 
levy for a current calendar year is entitled to receive ben~fits 
from the sc1les tax fund as a n~placement for tax receipts lost by 
reason of the exemption of business inventory from ad valorem tax. 
This should be accomplished by computing the base period average 
amount of assessed value of business inventory which would have 
been within the boundaries of the newly created district had it 
been in existence during the base period of January 1, 1965 through 
December 31, 1967. 

WMcD:WAP:ji 

~~ry 'ruly 

W •. N 
A'l'TORNEY 
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W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

March 15, 1974 

Honorable Richard S. High 
Chairman 
Senate Finance Committee 

Honorable William Roberts 
Chairman 
House Appropriations Committee 

OFFICIAL OPINION #74-138 

Re: Funding of Bureau of Narcotics 

Gentlemen: 

In response to your letter of March 13, 1974, wherein you 
request our opinion relative to the legality of funding the 
Bureau of Narcotics from State Highway funds we would advise that 
it is our opinion that such i source of funding the Bureau of 
Narcotics would be illegal and uncoristitutional. 

Article VII, Section 17 of the Constitution of the State of 
Idaho provides in part: 

II . the imposition of any tax on gasoline 
. and from any tax or fee for the regis

tration of motor vehicles ... shall be used 
exclusively for the construction, repair, main
tenance and traffic supervision of the public 
highways of this state ... and no part of 
such revenues shall, by transfer of funds or 
otherwise, be diverted to any purposes what
soever." 

Among the duties of the Idaho State Police as enumerated in 
Idaho Code, Section 19-4804 are the following obligations: 

"d. safeguard and protect the surface and other 
physical portions of the state highways and en
force any laws for highway safety;" 

and subsection f of 19-4804 provides: 

"f. regulate traffic on all highways and 
roads in the state; 11 
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Idaho Code, Section 19-4811 provides in part: 

"All salaries, costs of equipment, and ex
pense of maintaining and operating the Idaho 
state police shall be paid from the motor 
vehicle fund and such other funds as are or 
may hereafter be appropriated_for the purpose 
of operating and maintaining the Idaho state 
police." 

Read together, the forgoing statutes and the Constitutional 
provision authorizes funding of State Police activities from 
highway funds. Any other expenditures of highway funds are pro~ 
hibited by the Constitution with the exception of some areas 
not here applicable. Accordingly, it is our opinion that 
the Bureau may not be funded from highway monies. 

As far as motor vehicle funds are concerned, please see the 
attached opinion from this office that was issued to the Depart
ment of Law Enforcement on March 4, 1971. In essence, the 
opinion states that the use of motor vehicle funds would be 
permissible. 

If further information is required, please advise. 

Very truly yours, 

c1~0/)J!i 
CLARENCE D. SUITER 
Chief Deputy Attorney General 

CDS:lm 
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March 21, 1974 

Miss Marjorie Schlotterbeck 
Executive Director 
State Board of Nursing 
Statehouse Mail 

Dear Miss Schlotterbeck: 

OFFICIAL OPINION #74 ... 139 

You requested, on March 13, 1974, a legal opinion on the 
policy of one nurse administering medication prepared by a second 
nurse. The problem is compounded in that the. administration of 
the medication may, upon many occasions, be dispensed on a sub-
sequent shift when the nurse preparing the medication is no longer 
present. 

The welfare of a patient is placed in jeopardy by such 
procedure. Medications poured, and setting out for a period of 
time, can be, and frequently are, spilled, replaced, deteriorate 
or altered. Add.tng to the problem is that orders for medications 
may be cancelled between shifts giving rise to tho possibility of 
medication error. 

The legal responsibility of nurses who prepare medication 
and administer medication are clearly defined. A nurse pouring 
medication is charged with the legal responsibility for ascertain
i:nqnt of correct dosage and also the responsibility of determining 
that medication poured is administered to the patient for whom it 
was intended. A nurse administering medication is charged with 
the legal responsibility of administering the right medication, in 
the correct dosage and to the correct patient. Any nurse who ad
ministers medication which she does not pour assumes full legal 
responsibility for spillage, replacement, deterioration, alteration 
and administraU0n to the correct patient even though she does veri
fy the medication charts that current orders are in existence and 
that the medication so administered is correct and in the proper dos
age. 

To preclude the possibility of malpractice, the nurse 
requested to pour medication that she is not going to administer, or 

. any nurse who administers medication which she does not pour, has 
the full legal right, and patient responsibility, to refuse to carry out 
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such function. It must be remembered that the welfare and safety of 
the patient is of paramount importance and anything which endangers 
such patient calls for independent exercise of judgment and discre
tion on the part of a nurse be she registered nurse or licensed prac
tical nurse. 

Respectfully yours, 

FOR THE ATTORNEY GENERAL 

JAY F. BATES, 
Deputy Attorney General 
Assigned to the D0partment 
of Law Enforcement 

JFB/b _. 
oc; W. Anthony Park, Attorney Generali·/ 

John Bender, Commissioner 
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W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENEHAL 

BOISE 83720 

March 19, 1974 

Mr. Tom D. McEldowney . 
Commissioner of Finance 
Department of Finance 
BUILDING MAIL 

OFFICIAL OPINION #74-140 

Re: Foreign Savings and Loan By-Law Amendments 

Dear Commissioner McEldowney: 

Your letter of January 30, 1974, requesting an opinion 
regarding by-law amendments proposed by Equitable Savings and 
Loan Association (hereinafter referred to as "Equitable") has 
been forwarded to me for reply. Your specific question was 
whether the proposed amendment to Article III of Equitable's 
by-laws, quoted within, conflicts with Section 26-1827, Idaho 
Code, and if so, whether you, as Commissioner of Finance, may 
approve such an inconsistent by-law provision. 

It is the opinion of the Attorney General's ·office that 
the proposed amendment is in conflict with Section 26-1827, 
Idaho Code, and, therefore, cannot be approved by the Commis
sionerofFinance. 

All foreign savings and loan associations must comply 
with the Idaho Savings and Loan Act of 1967, Chapter 18, Title 
26, Idaho Code, (hereinafter referred to as the "1967 Act"). 
A specific section of the 1967 Act provides one limited ex
ception to foreign associations from compliance with the Act. 
Section 26-1814, Idaho Code, reads in pertinent part as follows: 

11 26-1814. FOREIGN ASSOCIATIONS.-- . 
With respect to any such foreign associa
tion [referring to those foreign associa
tions doing business in Idaho prior to 
the effective date of the 1967 Act.] the 
provisions of section 26-1822 requiring 
that a majority of the board of directors 
must be Idaho residents shall not be appli
cable." 
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Under the statutory construction rule of "express mention and 
implied exclusion", the express mention of one matter excludes 
other similar matters not mentioned. Peck v. State, 63 Idaho 
375, 120 P.2d 820 (1941). Applying this rule, the language of 
Section 26-1814, Idaho Code, should be construed to mean that 
Section 26-1822 specifically excepts foreign associations from 
complying with residency requirements of its board of directors, 
while leaving applicable other sections of the 1967 Act to 

'foreign associations. 

The conclusion that generally foreign associations must 
comply with the 1967 Act is supported by the law relating to 
all foreign corporations conducting business in Idaho. Sec
tion 30-510, Idaho Code, reads in pertinent part as follows: 

"30-510. EFFECT OF COMPLIANCE.--Foreign 
corporations complying with the provisions 
of this chapter shall have all the rights 
and privileges of like domestic corpora
tions, ... and shall be subject to the 
laws of the state applicable to like -
domestic corporations." (Emphasis added) 

In light of this conclusion, it becomes necessary to com
pare the proposed by-laws amendment of Equitable Savings and 
Loan with the applicable provisions of the 1967 Act; more 
specifically Sections 26-1827 and 26-1803(18), Idaho Code. 

The proposed Article III amendment to the by-laws reads 
as follows: 

"Section 1. Any person who is a borrower, 
savings investor or depositor in this Asso
ciation, or the owner of reserve fund stock, 
shall be a member of and governed by the 
Articles of Incorporation and By-Laws and 
all rules and regulations of the Associa
tion. For the purposes of these By-Laws, 
the term 'borrower' shall be limited to 
mortgagees under a real property first 
mortgage and grantors under a first deed 
of trust. Each borrower shall be entitled 
to one vote. Each reserve fund stock 
holder shall be entitled to one vote for 
each share of stock owned by him. Each 
savings investor or depositor shall be 
entitled to one vote for each $4.00 in
vested or deposited in the Association. 
For the purpose of determining the number 
of votes to which a savings investor or 
depositor shall be entitled, fractional 
amounts, will not be considered." 
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Idaho Code, Sections 26-1803(18) and 26-1827, read in pertinent 
part as follows: 

11 26-1803 (18). 'Member' shall mean a per
son holding a savings account in an asso
ciation, or borrowing from or assuming or 
obligated upon a loan in which an associa
tion has an interest, or owniqg property 
which secures a loan in which· an associa
tion has an interest." 

"26-1827. MEETINGS OF MEMBERS--VOTING 
RIGHTS.--. . In the determination of 
all questions requiring action by the 
members, each member shall be entitled to 
cast one (1) vote by virtue of his member
ship, plus an additional vote for each 
share of the capital stock of the associa
tion, if any, owned by such member, and an 
additional vote for each $100 or fraction 
thereof of the withdrawal value of savings 
accounts, if any, held by such member. No 
member, however, shall cast more than 100 
votes. . . . 11 

A close reading of the proposed by-law and the applicable 
provisions of the 1967 Act indicate the following inconsistencies: 

1. The by-law provides that a savings depositor or in
vestor be allowed one vote for each $4.00 on deposit invested, 
while Section 26-1827 allows one vote by virtue of membership 
regardless of amount on deposit plus an additional vote for 
each $100 or fraction thereof on deposit. 

2. While both the by-law and the statutes provide that 
a borrower is a member of the association, the by-law provision 
restricts the definition of borrow to "mortgagees under a real 
property first mortgage and grantors under a first deed of trust". 
By this provision, the by-law actually restricts voting member
ship to savings investors and depositors, owners of reserve 
fund stock, mortgagees under a real property first mortgage and 
grantors under a first deed of trust. This restricted member
ship conflicts with the definition of "member" contained in 
Section 26-1803(18), Idaho Code. The proposed amendment to the 
by-laws thereby deprives certain "members", as defined by Sec
tion 26-1803(18), Idaho Code, of their statutory voting rights. 
It should be noted that both statutes defining membership and 
voting rights employ the word "shall". "Shall" in the context 
of the statutes is mandatory and declares the legislative 
intent. Voting rights are significant to persons having a 
financial interest in savings and loan associations and, for 
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this reason, the legislature carefully defined "member" and 
"voting rights" to insure that all persons interested be 
entitled to exercise some influence. Certainly an association 
cannot restrict or limit this legislative intent by amending 
its by-laws. 

I must also point out that the term "mortgagees" used in 
.the sentence of amended Article III defiJ1ing "borrower" must 
be a misprint. Were the mortgagee to be classed as a borrower 
and thus a member, the association would itself be a member 
and have voting rights. 

The foregoing amendment to Article III of the by-laws is 
not in compliance with the Idaho Savings and Loan Act of 1967. 
Thus, the remaining question is whether you, as Commissioner, 
may approve such an inconsistent by-law provision. 

Section 26-1813, Idaho Code, of the 1967 Act provides 
that amended by-laws "shall be subject to the same procedure 
for approval, rejection and appeal as provided for the ori
ginal by-laws:" Section 26-1805, Idaho Code, provides that 
original by-laws "shall conform to the requirements of the 
general corporation laws of the State of Idaho." 

Idaho Code, Section 30-132(1) of the general business 
corporation laws reads as follows: 

"30-132. BY-LAWS.--Every corporation 
formed under this act must within thirty 
(30) days after the issuance of its cer
tificate of incorporation adopt a code 
of by-laws for its government not incon
sistent with the laws of this state." 
(Emphasis added).-- - --

Review of the cited statutes, in conjunction with the conclusion 
that foreign savings and loan associations must comply with 
the 1967 Act and other related Code _provisions, compel the con
clusion that a foreign association's by-laws cannot be incon
sistent with Idaho law and, therefore, cannot be approved by 
the Commissioner of Finance. 

It may be argued that inconsistencies between by-laws 
and the 1967 Act are allowed under Section 26-1853, Idaho 
Code. This is true in the event the inconsistencies were 
present at _the effective date of the 1967 Act. Amendments 
to by-laws after the passage of the 1967 Act must comply with 
the Idaho Savings and Loan Act of 1967. Section 26-1853, 



Mr. Torn D. McEldowney 
March 19, 1974 
Page 5 

Idaho Code, only allows inconsistent by-laws that were created 
by the passage of the 1967 Act. 

I sincerely trust your questions are answered in this 
opinion. 

WGC:cg 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WAYNE G. CROOKSTON, JR. 
Assistant Attorney General 
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Mr. William Jones, Jr. 
Chairman of the Board of Trustees 
School District #394 OFFICIAL OPINION #74-141 
P.O. Box 478 
Calder, Idaho 83808 

Dear Mr. Jones: 

We wish to respond to your letter of March 2, 1974, and 
our subsequent telephone conversation, wherein you requested 
an explanation of Article VI, Section 2 of the State Constitu
tion and its application to school district elections as set 
out in Section 33-404, Idaho Code. 

As we view your request, we believe there are two issues: 
1) What persons are counted to determine the population of the 
trustee zone; 2) who may vote in the election called to determine 
trustee zones. 

Since the durational residency requirement of six months 
in the State and 30 days in the county found in Article VI, 
Section 2 of the Idaho Constitution was declared unconstitution
al by the U.S. Supreme Court in Dunn v. Blumstein, and since 
school elections do not provide for prior registration, we are 
of the opinion that in order to determine population of trustee 
zones should be counted who assert that they are bona fide resi
dents of the district. 

Further, all persons who are willing to sign the elector's 
oath that they are 18 years of age, bona fide residents of the 
district and zone, and who have not voted before in the same 
election are entitled to vote on the rezoning proposition. We 
hope we have been of assistance in this matter. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 

JRH: lm 



Ms. Lynda Wagner 
Administrative Assistant 

March 26, 1974 

Department of Administrative Services 
Stat{) of Idaho 
BUILDING MAIL 

OFFICIAL OPINION J 74-142 

Dear Ms. Wagner: 

Mr. Park has referred you:r: letter of February 27, 1973, 
requesting an\Attorney General's opinion, to me for response. 

You have asked whether or not confidential materials can 
be disposed of through a recycling program or center. 'l'he 
Idaho Code i..'3 laced with statutes mandating confidentiallty 
of-certaln materials and information. The reasons for requiring 
confidentiality vary with the circumstances and the agency in
volved. 

'l'he requirement of confidentiality in any context is de
signed to protect either the person giving the material or in
formation to the agency or to protect the recipient of such 
material or information.-If the material or records ure 
physically altered through such means as burning or shredding, 
to the point where no confidential information may be gleaned 
from them in tl1eir altered form, the confidontiality remains 
inviolate. 

It is the opinion of the Attorney General that confidential 
materials and records of a State agency may be disposed of 
through a recycling center, if, they are first physically altered 
by that agency by shredding to the point where the materinl or 
records are not capable of transmitting "confidential informa
tion" to a third party. 

Very truly y<)urs, 

FOR 'l'BE A'£TORNEY GENERAL 

TERRYE. COPPIN 
Assistant Attorney General 



( 

( 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

W. ANTHONY PARK 

ATTORNEY GENERAL 

BOISE 83720 

March 28, 1974 

C.E. Barnett, R.PH., J.D. 
Executive Secretary 
Idaho Board of Pharmacy 
Suite 3 
Imperial Plaza 
200 North 3rd Street 
Boise, Idaho 83702 

Dear Sir: 

OFFICIAL OPINION #74-143 

This official opinion is written in response to your re
quest: Are pharmacists specifically exempt from jury duty by 
Section 54-1719 of the Idaho Code? 

There are two statutes directly related to this question. 
The first one is Idaho Code, 54-1719 which specifically exempts 
all persons licensed under Chapter 17 of '11 i tle 54 who are pharm
acists and who are actively engaged in a profession. The last 
action taken on this statute was in 1965 which gives it a date 
of 1965. This statute would apparently exempt pharmacists from 
jury duty. 

However in 1971, the legislature had enacted Idaho Code 
2-211, which says: 

"No qualified prospective juror is exempt 
from jury service." 

We thus have two statutes which are irreconcilable and inconsis
tent and that one specifically exempts pharmacists from jury 
duty and the other plainly states there are no exemptions. 

The courts have spoken to this question in the past. The 
rule of law·is well established in this area: When two statutes 
are irreconcilable and inconsistent the later one repeals the 
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earlier one. It may be termed a repeal by implication; that 
is, the inconsistency is such that the legislature could not 
have intended the two statutes to be contemporaneously operative 
so it is implied that the earlier act was repealed. 

The situation presented by your request and the statute 
cited appears to present an irreconcilable inconsistency between 
the two statutes which triggers the op~ration of the above stated 
rule of law. Idaho Code, 54-1719 is not operable against Idaho 
Code 2-211 for the later enacted law prevails. 

The answer to your question is no. Pharmacists are not 
specifically exempted from jury duty by Section 54-1719, Idaho 
Code because Section 2-211 has repealed it by implication. 

JPK:lm 

Very truly yours, 

THE p~ENERA~ 

AMES P, KAUFM.'\::~ 
ssistant Attor~,:eneral 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

April 1 1 1974 

Mr. Jerry Hill 
Deputy Secretary of State 
Building Mail 

Dear Mr. Hill: 

OFFICIAL OPINION 74-144 

You have asked whether there is any constitutional or statu- . 
tory mechanism for placing advisory questions on resolutions 
on the Idaho election ballot. You have indicated that the initia
tive process has been suggested as such a mechanism. 

It is my!opinion that advisory questions or resolutions are 
not proper subjects for the initiative process in Idaho. 

The language of Article III, Section l of the Idaho Consti
tution reads as follows: 

"The people reserve to themselves the power to 
propose laws, and enact the same at the polls 
independent of the legislature. This power 
is known as the initiative, and legal voters 
may, under such conditions and in such man
ner as may be provided by acts of the legis
lature, initiate any desired legislation and 
cause the same to be submitted to the vote 
of the people at a general election for their 
approval or rejection provided that legisla
tion thus submitted shall require the approv
al of a number of voters equal to a majority 
of the aggregate vote cast for the office of 
governor at such general election to be adopt
ed." (emphasis supplied) 

Like the constitutional provision for initiative quoted 
above, the machinery for the operation of the initiative, Section 
34-1801 et seq., Idaho Code, speaks only to the creation of 
legislation, not to the passage of resolutions. A resolution is 

• ,,<';1'.• . , If 
.t,; ., ; 
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not a "law" or "ordinance" but merely the form in which a legis
lative body expresses a determination or directs a particular 
action. A law or ordinance prescribes a permanent rule for 
conduct of government, while a resolution is of special or 
temporary character. State v. Highway Patrol Board, 140 Mont. 
383, 372 P.2d 930, at 945 (1962); Kalamazoo Municipal Utilities 
Association v. City of Kalamazoo, 345 Mich, 318, 76 N.W. 2d. 1 
at 5 (J.956). 

There is some precedent for utilizing the initiative as 
a public opinion poll. In 1967, the City of San Francisco was 
allowed to place an advisory matter involving a Vietnam cease 
fire on the city election ballot. See Farley v. Healey, 62 Cal. 
Rptr. 26, 431 P.2d 650 (1967). But, in that case the city 
charter specifically provided that "declarations of policy" 
could be submitted to the voters. Much emphasis was placed on 
the liberality of the charter's language with respect to the 
initiative. Such breadth of language does not appear in the 
Idaho initiative law. 

A vigorous dissent in Farley mounts persuasive arguments 
against allowing election machinery to be used for opinion polling. 
In view of the aforementioned contrast between the statute at 
issue in Far~ and the Idaho initiative laws, I find two of 
these arguments convincing. 

First of all, it is evident that the use of election machinery, 
for any purpose involves a substantial expenditure of money whether~j 
or not a special election is held or the initiative issue is merely•~~\ 
placed on the general election ballot. In an era when tax revenues i; : 
are all to0 of ten waste::I or put to questionable use, Ju.stice Burke's 
comments are sobering: 

"In dealing with measures calling for the 
expenditure of public monies we must be 
mindful of their nature. Monies raised 
through the power of taxation are im
pressed with a public trust to be used 
for lawful purposes. They are extracted 
from rich and poor alike and often pain
fully from those scarceli able to pay 
but doing so under the penalty of loss 
of property through tax sale. Farley v. 
IIealey, supr), (Burke, J., dissenting at 
431 P.2d 657 

A related consideration raised by Justice Burke has further 
led me to the conclusion that the use of the initiative for 
opinion polling is improper. The widespread abuse of the initia
tive as a poll taking device could cause the people, in recoil
ing from the resulting expense, to drastically curtail the use 
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of the initiative. Abuse is by no means certain but there are 
interest groups in every community espousing causes of all kinds. 
History has demonstrated that signatures to petitions can be 
obtained for almost any conceivable purpose. It takes little 
imagination to name issues which one or another group might de
sire to force to a vote should the initiative be allowed to be 
used as a poll taking device. Of course, I do not mean to imply 
that the issue giving rise to your inquiry, whatever it may be, 

· represents an abuse of the initiative p;r;ocess. Rather, I have 
concluded that to allow any matter in the form of a resolution 
to be the subject of an initiative election would open the door 
to possible abuse. Initiative and referendum are indispensable 
to our democratic way of political life. To threaten their exist
ence by allowing their possible abuse would be unwise. 

For the reasons outlined above, it is my opinion that neither 
the letter of the Idaho initiative law, nor common ·sense, permits . .-.:\'. 
the use of the initiative as a poll taking devic . 

WAP/JFG:lm 

tu yams, 

m 
Attorney 1 ral 

. ·, 
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W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL. 

BOISE 83720 

April 2, 1974 

Tom D. McEldowney 
Commissioner of Finance 
State of Idaho Dep't. of Finance 
Building Mail 

OFFICIAL OPINION #74-145 

Dear Commissioner McEldowney: 

I am in receipt of your opinion request of March 4, 1974, 
regarding electronically operated bank tellers, specifically 
"Ida", the Bank of Idaho automated teller. Your request was 
two-fold: 

1) Wh~ther automated tellers, since they can 
operate 365 days a year, are in violation 
of Idaho Code, 26-1002, and 

2) Whether such machines, with such varied 
and multiple bank functions, are in real
ity a branch bank. 

Please be· advised that it is the opinion of the Attorney Gen
eral's Office that automated tellers are in violation of Idaho 
Code, 26-1002 when they are operated on Saturday or Sunday. It 
Isalso the Attorney General's opinion that such machines are 
branch banks where they are located off the premises of an author
ized branch or main office bank. 

In your letter you enclosed a newspaper advertisement placed· 
by the Bank of Idaho pertaining to 11 Ida 11

• The script therein 
describes the function, operation 1 and capabilities of electronic
ally automated bank teller machines and reads in pertinent part 
as follows: 

"Ida is Bank of Idaho's Day and Night 
Teller. 
She works 24 hours a day, 365 days a year. 
She does everything you need; just like any 
other teller. 
Ida is an electronically automated machine 
of many talents. She will take deposits and 
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payments. She'll give you cash from your 
checking account or savings account. She'll 
transfer funds from your checking account to 
your savings account or vice versa." 

The definition of doing a banking business is set out in 
the Idaho Code and has been laid down in case law. The following 
indicates what functions have been determined to be the carrying 
on of a banking business: 

"26-102. Definition of bank--Classes of 
banks.-- ... The soliciting, receiving or ac
cepting of money or its equivalent on deposit 
as a regular business shall be deemed to be 
doing a banking business, whether such deposit 
is made subject to check, or is evidenced by 
a certificate of deposit, a passbook, a 
note, a receipt, or other writing; II 

"Having a place of business where deposits 
are received and paid out on checks, . 
is the substance of the business of 'banking'. 
State of Kansas ex rel. ?ognto~ v. ~ay~~, 
c.c.A. Kan. 62 F.2d 297, 600" 5 Words and 
Phrases, J.85, Functions of banking business. 

Applying the above-quoted definitions to the operations 
and functions of "Ida" or any electronically operated teller 
leads to the obvious conclusion that such machines conduct a 
banking business. Therefore, they are subject to the same 
statutes, regulations, and constraints as all Idaho banks. 

In answer to your first specific question, please note 
that Idaho Code, Section 26-1002 reads in pertinent part as 
follows: 

"26-1002. Transactions on holidays and 
Saturdays.-- ... provided, that no bank 
in this state shall keep open for transac
tion of business, or perform any of the 
acts or transactions aforesaid [bank trans
actions] on any Saturday or on any legal holi-
day. " 

It must be noted that Idaho Code, Section 73-108 includes Sun
day as a legal holiday. Therefore, it is the opinion of the 
Attorney General's Office that electronic tellers conduct a 
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banking business and, if they function on Saturday or Sunday 
they are being operated in violation of Idaho Code, Section 
26-1002. --

Turning now to your question of whether an electronically 
operated teller machine is in reality a branch bank, it must 
be noted that the term "branch bank" is not defined in the statutes 
pertaining to branches nor has it been defined in Idaho case 
law. The definition contained in the National Banking Act, 
12 U.S.C. 36(f), reads, in pertinent part, as follows: 

"(f) the term 'branch'as used in this sec
tion shall be held to include any branch bank, 
branch office, branch agency, additional of
fice, or any branch place of business . 
at which deposits are received, or checks paid, 
or money lent." 

This referral to the National Banking Act definition is justi
fied due to the fact that the National Banking Act, Sections 
36(c) & (d)'are cited in 26-1001, Idaho Code as a guide to 
capital requirements for br.anches. Such referral indicates 
the legislature was aware of and, approved by implication, the 
provisions contained in the National Act. Further, a check of 
comparable state legislation discloses that the States' statutes 
either contain this definition, one very similar, or none at 
all. 

Thii definition has been used to decide several bank cases 
which are pertinent to our issue of whether an automated tel
ler machine can, under appropriate circumstances, be deemed to 
be a branch bank. In First National Bank of Logan v. Walker 
Bank & Trust Co., 425 P.2d. 414, 19 Utah 2d. 18 (1967) the 
questTon presented was whether a drive-in and walk-up bank 
facility was actually a branch bank. The bank facility was 
fifteen feet away from and not connected physically to the 
bank building except for pneumatic tubes which ran underground. 
The bank facility was used for the receiving and withdrawal 
of deposits and for cashing checks. In holding that the bank 
facility was not a branch bank but rather a contiguous unit of 
operation, the Utah Supreme Court essentially adopted the 
standard laid down in Jackson v. First Natonal Bank of Valdosta, 
(D.C.M.D. 1965) 246 F. Supp 134, for determining-whether a bank 
facility was actually a branch bank. The Utah Court quoted the 
Maryland Federal District Court as follows: 

"'These factors fall roughly into four cate
gories: (1) the distance separating the 
main banking house and the 'drive-in-facility', 
(2) the number of intervening structures, 
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(3) the lack of physical connection between 
the main banking house and the 'drive-in-fac
ility', and (4) the economic effect of the 
'drive-in-facility' on the balance of compe
tition between the Plaintiff bank and the 
defendant bank'" 425 P.2d at 418. 

The case of First National Bank in Plant City v. Dickinson, 
et al., 396 U.S. 12 L. Ed. 2d 312,90-S. Ct. 337(1969) reh 
den396 U.S. 1047, 24 L. Ed 2d 693, 90 S.Ct. 677 (1970) involved 
a national bank alleged to be conducting branch bank services 
in Florida, a state that prohibits branch banking. The first 
ssrvice was that of operating an armor~d car which had a plate 
glass window, a sliding drawer, and a counter on one side where 
customers might be served. This service was operated six days 
per week in Plant City and surrounding trade areas. 

The second service was a stationary off-premises receptacle 
for receipt of moneys intended for deposit. This facility was 
located in a shopping center one mile from First National's bank
ing house and consisted of a secured receptacle for money and 
night bags, together with a writing table supplied with envelopes 
and transmittal slips. The armored car serviced this depository 
daily. 

-Transmittal slips used in conjunction with both services 
contained a contract that stated the bank was the agent of the 
customer and that currency, coin, and checks would not be deemed 
to be deposited until delivered into the hands of the bank's 
teller at the m~in office. 

The issue before the United States Supreme Court was 
whether, in light of Florida's prohibition of branch banks, the 
two services constituted a branch bank as defined in 12 U.S.C. 
36 (f) of the National Banking Act cited above. 

In its decision, the court examined the contractual agree
ment and stated that it was satisfied that at the time a sum of 
money is d~livered to the armored truck or the depository, the 
bank had, for all purposes contemplated by Congress in§ 
36 (f), received a deposit. The court went on to say at 24 L. 
Ed. 2d 322. 

"Since the putative deposits are in fact 're
ceived' by a bank facility apart from its 
chartered place of business, we are compelled, 
in construing§ 36 (f), to view the place of 
delivery of the customer's cash and checks 
accompanied by a deposit slip as an "addition
al office, or ... branch place of business 

at which deposits are received." 

Based upon the reasoning in the Utah case, the precedent 
of the Supreme Court decision, and upon the conclusion that auto-
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mated teller machines conduct a banking business, it is the 
Attorney General's opinion that such machines are branch banks 
if they are located off-premises of an authorized main office or 
branch bank. However, where a machine is located on-premises it, 
is a contiguous operation of the existing branch or main office 
and not a branch in itself; but, as indicated above, whether 
or not it is considered a branch bank it cannot be operated 
on Saturday or Sunday in violation of _26-1002, Idaho Code. 

The above opinions, 1) that automated teller machines oper
ated on Saturday or Sunday are in violation of 26-1002 and 2) 
that these machines may be deemed branches depending on their 
location, are supported by an opinion of the Wisconsin Attorney 
General, a copy of which is attached and incorporated herein, 
which considered the exact issues here with the same definition 
of banking as contained in 26-1002, Idaho Code. 

It should be noted at this juncture that the Commissioner 
of Finance, in his discretion, may authorize-state banks by 
regulation to engage in activities that national banks are allowed 
to conduct .. This power is pursuant to 26-1202A, Idaho Code, 
and- is subject to approval by the legislature; i.e., i_f the 
legislature does not also authorize the activity by statute 
at the next session after the date of the regulation, the activity 
must cease. 

However, even with this authority, the Commissioner may 
not authorize bank activity that is directly contrary to existing 
Idaho laws. Thus, in the situation at hand, if national banks 
can operate off-premises automated teller machines without the 
classification as branch banks, the commissioner could allow 
the same activity for state banks; but could not authorize 
such machines to operate on weekends in violation of 26-1002, 
Idaho Code. 

I have, in this opinion, made mention of Bank of Idaho's 
electronic teller 11 Ida 11

• The use of this term has been for 
descriptive purposes only and is not meant to single out any 
particular bank. This opinion applies to any electronically 
operated teller machine that is capable of performing bank
ing functions as defined above. 

I sincerely trust that this answers your questions. 

WGC: lrn 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WAYNE G. CROOKSTON, JR. 
Assistant Attorney General 



Banking-Branch Teller Machines-Employment of teller 
machines at locations other lhan the main oOke or author
ized branch of a bank constitutes branch banking and use 
of such machines nt off-premises locations is subject lo the 
provisions of sec. 221.04 (1) (j), Stats. 

ROGER L. HEIRONIMUS 

Commissioner of Ranking 

October 18, l!JGS. 

You have requested my opinion as "to whether it is per
missible for our stntc-chartcrcd banks to operate tL,lh.!1· 
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machines at outside locations [not within the main omce 
or at an authorized branch], and whelhe1· such operations 
would be a conflict in any way with the branch banking 
laws." 

The most comprehensive description of the services or 
performance of the teller machine is aclv~rnced by one of 
the manufacturers who states: 

"* * * is the first major innovation for customer conven
ience since drive-in banking. It offers a unique opporlunity 
to extend banking services. Your bank can now be open for 
business around the clock ... even weekends and holidays. 
• * * will serve, 24 hours a clay, as your automatic deposit 
stations in public buildings, shopping centers, ofiiee build
ings, and industrial plants. Each * * * stands ready to re
ceive payments on loans, Christmas savings, and deposits 
for savings and checking accounts. It accepts combinations 
of bills, coins and checks, and provides a validated receipt 
for the bank and the customer. * * * offers advantages inside 
the bank as well as off rh'emises. Customers appreciate 
the convenience of handling routine deposits automatically 
rather than \\'aiting in line at teller windows during rush 
hours. They readily get the * * * habit, and enjoy the sim
plicity of automatic depositing. * * * ofiers a new, modern 
way to increase deposits ancl extend the services of your 
bank. We welcome the opportunity to discuss how it can 
serve you and your customers. 

"* * * are at work as ofI-premises depositories in a wide 
variety of locations. The photographs above show typic,tl 
installations in (lop, I tor) a Lank entrance, serving both 
as a teller and night depository; ancl in a large regio1wl 
shopping center. Other installations shown include (boltorn, 
I to r) the employee entrance of a hospital; an industrial 
cafeteria; and the checkout area of a chain supermarket. 
In each location, * * * serves as a reminder to customers 
to make deposits and payments this new, convenient way. 

J It gains acceptance quickly, because it's providing a unique 
service to both the bank and the customer. * * * puts the 
bank on location, right where the money is." 

Sec. 224.02, Stats., defines banking as: 
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"The soliciting, receiving, or accepting of money or its 
· equivalent on deposit as a regular business by any person, 
copartnership, association, or corporation, shall be deemed 
to be doing a banking business, whether such deposit is 
made subject to check or is evidenced by a certificate of 
deposit, pass book, a note, a receipt, or other ,vriting, pro
vided that nothing herein shall apply to or include money 
left with an agent, pending investment in real estate or 
securities for or on account of his principal. Provided, how
ever, that if money so left with an agent for investment 
shall not be kept in a separate trust fund or if the agent 
receiving such money shall mingle same with his own prop-
erty, whether with or without the consent of the principal, 
or shall make an agreement to pay any certain rate of in
terest thereon or any agreement to pay interest thereon 
other than an agreement to account for the actual income 
which may be derived from such money while held pend
ing investment, the person receiving such money shall be 
deemed to be in the Lanking business." 

In comparing the statutory definition of banking with the 
manufacturer's representations, there can be no argument 
that the services offered by the teller machine are to com
plement or extend the banking business or particular facet 
of the banking business to areas or locations beyond the 
present business offices of the bank. 

In MacLaren v. State, (1910) 141 Wis. 577, our court 
held that banking business is being conducted within the 
purview of the statutory definition even though the business 
is engaged in but one of the defined functions. 

In 510AG 145, this onice stated: 

"Neither the Wisconsin statutes nor Wisconsin case law 
offers a definition of the terms branch Lnt1k, branch oJ1ke 
or bank statiot1, but the terms must mean n branch, oflicc 
or station located at least some distance away from the main 
office of the bank, at which some banking functions or serv
ices are carried on which a banking corporation is permit
ted to carry on at its main onice. MacLaren v. State, (1910) 
141 Wis. 577, 12,1 N.W. GG7. Also see ,19 OAG 9, 12-H, 
Commercial State Ba11k of Roscuillc v. Gidney, (D.C., 1959) 
174 F. Supp. 770 Affd., C.A. 278 F. 2d 871, 108 U.S. App. 

I 
I 
i 
\ 

I 
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D.C. 37. Marvin v. lCe11t.ucky Title 1'rnst Co., (1927) 218 
Ky. 135, 291 S.W. 17, 50 A.L.R. 13~n, 

"If a facility is a part and parcel of the main ofTke, it 
cannot be a branch ol1ice or branch bank." 

In a somewhat earlier opinion of this ofllce, it was stated: 

"It is pointed out that this is not an isola.ted case where 
a bank might send a messenger or even an ofT1cer over to 
some customer with the papers to fill out to complete a loan 
application. Such service rendered in isolated cases as a 
matter of courtesy could not properly be charged to be a 
violation of the branch banking law or of the statutory 
policy that banking must be conducted at the bank oOlce. 
However, when by prior arrangement such conduct is ear
ried on as a continual course of business, a violation of the 
policy against doing business away from the ofTice of the 
bank may result. When such activity is carried on at a 
stated place, such as the office of the insurance agent or 
insurance company, it clearly is a violation of the branch 
banking law." ,19 OAG 9 · 

I am of the opinion that employment of the teller ma
chines at locations other than at the main banking office or 
authorized branch constitutes branch banking. 

Since the above authorities and opinions referred to, the 
legislature has authorized branch banking by the enactment 
of sec. 221.04 (1) (j) [ch. 253, Laws 19G7], which reads: 

"221.04 (1) (j) To establish and maintain a branch 
bank, upon approval by the commissioner and the banking 
review board, in a municipality other than that in which 
the home bank is located, if such municipality has no lJank 
or branch bank at the time of application and if no bank or 
branch Lank is lot.:alecl within a radius of 3 miles from Lhe 
proposed site of the branch; however, such 3-mile limita-

. tion shall be computed by measuring the street or road mile
age of that route which the commissioner and board find 
would be ordinarily and customarily traveled as the shortest 
distance between such bank or branch bank and the pro
posed site of the branch. A branch bank established under 
this paragraph shall be located in the same county in whieh 
the home bank is located or in a contiguous county if tile 
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location of such branch bank is no more than 25 miles from 
the home bank. Such branch banks shall be subject lo all 
laws, rules and regulations applicable to banks generally. 
Application for the establishment of a branch bank under 
this paragraph shall be made to the commissioner on a form 
furnished by him." 

Consequently, as the services performed by the teller 
machine consiitule banking wilhin the statutory definition, 
the installation and location of a teller machine off the 
premises of the business omces of the bank or authorized 
branch, falls within the purview of our branch banking 
law or sec. 221.(),1 (1) (j), Stats. As a branch bank, the 
off-premises location or installation of the teller machine 
is subject to the approval of the banking commissioner and 
the banking review board and the location restrictions of 
sec. 221.04 (1) (j), Stats. 

Further, as a branch bank, the teller.machine is, by vir
tue of sec. 221.04 (1) (j), Stats., "* * * subject to all laws, 
rules, and regulations applicable to banks generally. * * *" 
In this regard, it is di!Ticult to see how the teller machine 
will comply with these general regulations. For example, 
the teller machine will have to observe the provisions of sec. 
220.29, Stats., pertaining to legal holidays. On the other 
hand, one of the attributes of the teller machine, as ad
vanced by the manufacturer, is that it will be in service 
on such days. Moreover, as a branch bank, it will be subject 
to Wis. Admin. Code, Ch. Banking 8. I am without suflicient 
information or knowledge as to the working of the teller 
machine upon which to base an· opinion as to whether it 
would or could comply with the regulations of Ch. 8 but in 
any event, as a branch bank, it must. 

In conclusion, it may be staled that a teller machine may 
be authorized as a branch bank by the commissioner all(! 
banking review boanl provided it meets the locational re
quirements of sec. 221.M (1) (j), Stats., and further pro
vided that it is capable of meeting all the laws, rules and 
regulations applicable to banks generally and to branch 
banks specifically. 

BCL:CAB 
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Mr. Ron Schilling 
Prosecuting Attorney 
Clearwater County 
P. o. Box 1680 
Orofino, Idaho 83544 

Dear Mr. Schilling: 

April 4, 1974 

OF:PICiliL OPINION i74-146 

We have your recent letter asking ,whether or not the 
Clearwater Coru1ty Clerk of Court can employ as a Deputy 
Clerk a person! who is a citizen of Canada. 

The case of In Re Case, 20 Idaho 128, 116 P. 1037 
(1911) answers your questf"on. 'rhere an Idaho statut:.e made 
it unlawful for any county government, municipal or pri
vate corporation to give employment to an alien who has 
failed, neglected or refused to become a citizen or to 
take out citizenship papers or declare his intention to 
become a citizen. In that case, the syllabus of the court 
reads as follows: 

"l. Under the provisions of sec. 1 of 
art. 14 of the amendments to the federal 
constitution, persons resid:f.ng within the 
United States cannot be deprived of life, 
liberty or property without due process 
of law, nor shall there be denied to any 
person within its jurisdiction the equal 
protection of the laws. 

"2. All persons residing within the 
territorial jursidiction of the United 
States are within the protection of the 
fourteenth amendment of the constitution, 
without regard to differences or race, 
color or nationality. 
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11 3. vlhere a state statute is in con
flict with the provisions of the four
teenth amendment to the constitution. and 
deprives a person of the right to labor, 
it deprives him of a constitutional 
right and is void. 

"5. Held, ·that sec .. 1458, Rev ~Codes, 
is repugnant to the constitution and 
laws of the united States and void .. 11 

We believe the above obviously provides the answer to 
your question. No other such statute has been enacted since 
the time of that decision. A person should not be denied 
employment because of his national origin. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney Gemeral 

WF:cg 



' Mr~ D.···F. Engelking ' ' ' .,, ,. ' ' 
.·· , Super intendant of Public .. In,truct.ion · 

:. BUILDING, MAIL . ' . •.i., ... · .. 

OFFICI,U, _OPJ:~ION #74-147. 

Engelking: 
1··. 

. ; We wish to respond to·"'your requ~st "for our opinion on 
.. whether a <iJhild who does . not. reach his 6th birthday until 
after October 15th in the yE11ar. in whiah''·tha),obild · a.t~empts 
to ~nroll may enter .. the _first grade in tba.t.,distriot •. · . 
' ' ''.\;:~;\7~. ' '.i,:•,;. ' ~' ·,, " , • '·,;,::)?:,,}~;;• ' ' ' •, i" •" , ' ,"" ·, ,• '·I\,:. i," ,,!: • • ,, 

,•··. ····Tbe -~tat~tes concerning' s~hool ... ~ge1ch1ldren determine 
that a school-age ehild'is'one:who has reached his 6th birth
day by October 15th of·:tbe":yea:r 'in which. he':Wishes to enroll. 
'l'o enrolla·:child in·the 'first grade who .does.not reach that 
age by that 'particular timemeans that thEJdist:riot·that·en-

;, rolls the child may not count that·ohild in its.average.daily· 
·.attendance for state .distribution of· funa.s under .the founda-
, tion · program. · · · ' · · · 

. ,We do' not know, nor can we speak to,: .the wisdom of any 
change or exoeption to any')achool :district policy, nor .are we 

,.:/aware .of any .. pf the schc:>ol 'dietricts• poli.ay)in'this partiou
·,_.'./,,; lar_instanoe.· \The '.only ·tping we': could:2reqommend :in this•··' 

. ,);•\i';.·matter is· that tbe school''d:Lstriot:'be ,prepared,, to live with " 
· /:,;,;,whatever:,deoision it·m.akes with;'regard :to.,its own'polioy and. ·· 
·.,.·;;,;.f\ the.·adm.ission of :a child .. who· 4oes ;,not{:reaoh,the · age· of six by·· .. .. 
, {;::'(?/ 0otobf):r·:·1s1;.h' of · the · year::-tn · which 't~e :, Qhild'ienrol,.ls. ~ ·' We can .. : ·< : 

·/\..only· statA)':that .as. far ·as:.,the: Sta.bi of:"+da~o is· concerned, · · 
?./the: district that enrolls:such.~. child ·may not ·oount the child 

in,its ·average· daily .attend.a.nee.~\.: . 
.. -. , : '·: ' : ".; •\ ';;/ ;t.·.'; '· . ; '. .. -~:: '! ', • '. -, 

we .hope we hav~ ·· assist.anoe .. . ,. ., 

·. Very . ~ly yours·' 

FOR .. THE ATTORNEY, GENERAL 

JAMES R~ HARGIS 
·o~putY . .Ati;o;i;-ney General 

.,,_. ' 



April 10, 1974 

STATE OF IDAHO 

OFFICE OF THE ATTORNEY GENERAL 

BOISE 

SUBJECT: Interpretation of Senate Bill 1527 that appropriated 
moneys from the general fund for personnel costs for 
fiscal year 1975, prescribed distribution thereof, 
stated legislative intent, and prescribed additional 
duties of the Board of Examiners. 

Mr. H. Fred Garrett 
Executive Director 
Department of Employment 
Box 35 
Boise, Idaho 83707 

Dear Mr. Garrett: 

Official Opinion #74-148 

You have requested a legal op1n1on of the meaning of Senate Bill 1527, 
as amended, which was passed by the Second Regular Session of the 
Forty-second Legislature and signed into law by the Governor on April 5, · 
1974. The Bill deals with personnel costs of state executive agencies, 
both those known as general fund agencies and those known as dedicated · 
fund agencies. 

The act accomplishes several things: 

Section l provides that the appropriations made therein are to be used 
to defray personnel costs in addition to, and not in lieu of, the 
revised compensation schedule to be effective July l, 1974, as approved 
by the Personnel Commission on October 19, 1973, and as further approved 
by the Director of Administration, for the Governor, on December 10, 1973, 
or such other classification plan as may be approved by such authorities 
to be effective July l, 1974. 

The compensation schedule approved by the Personnel Commission and the 
Director of Administration accomplished these three things: 

l. Raised the minimum salary to be paid to state employees to 
$385.00 per month. This was accomplished by the issuance of a new 
compensation plan reflecting that change. 

2. Reallocated employees in classes lagging farthest behind 
prevailing rates. This was accomplished by issuing a new classification 

\ 
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plan reflecting those changes. 

3. After accomplishing the objectives enumerated in l and 2 
provides for a general salary increase of 2.5 -per cent effective. 
July l, 1974. This was accomplished by the issuance of the new 
compensation plan referred to in l above. 

Section l also appropriates $1,600,000 to provide for minimum salary 
or wage increases for certain pay grades as follows: 

Grade Annual Dollar Increase 

l $ 720 
2 516 
3 444 
4 348 
5 312 
6 288 
7 252 

ig 216 
9 168 

10 1'44 
11 84 
12 36 
13 00 

The appropriation of the $1,600,000 is to provide the necessary funds 
to those state agencies which are financed from the general fund to 
enable them to implement these minimum increases. The money is not 
appropriated to affect or interfere with the re-allocations or the 2;5 
per cent general salary increase but is in addition to those two 
increases. Those state agencies which are not general fund agencies 
are to implement like minimal increases and are authorized to transfer 
funds from one fund to another, or from program to program or to use 
unappropriated or dedicated funds for such purposes. Without this 
specific mandate it is unlikely that those funds could be so transferred 
for the payment of salaries. · 

During debate on Serrate Bill 1527 it was pointed out that many state 
agencies did not have the money to implement the re-allocations pro
vided in the classification plan approved by the Personnel Commission 
and the Direc1or of Administration. In response to this the Bill was 
amended in order to add Section 2. 

Section 2 appropriates $1,011 ,400 to be used by the general fund 
agencies to defray personnel costs in-curred as a result of the revised 
classification plan (i.e., the re-allocations) approved by the 

\ 
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Personnel Commission and the Director of Administration, or such other 
classification plan as may be approved by such authorities to be 
effective July 1, 1974. Once again the non-general fund agencies are 
authorized to transfer funds in order to accomplish the re-allocations. 

It is important to note the use of the terms 11 compensation plan 11 or 
11 compensation schedule'' and "classification _plan." A compensation plan 
and a classification plan are not the same thing. Each state depart-
ment is to develop, adopt, and make effective after approval by the 
Personnel Commission and the Director of Administration a compensation 
plan for all classes of positions covered by the Personnel System which 
shall include salary schedules with the salary of each position consistent 
with the responsibility and difficulty of the work as outlined in the 
job specifications. It shall be the policy of the Personnel Commission, 
as required in the law, to maintain pay scales comparable to compensa
tion for equivalent grades in industry and government. The classifica
tion plan for each position covered by the act is based on an analysis 
of the duties and responsibilities of the position and includes an 
appropriate title for each class, a description of the duties and 
responsibilit'ies of the positions in. the classes and requirements of 
min1mum training, experience and other qualifications suitable for the 
performance of duties of the position. (Section 67-5309(a) and (b), 
Idaho Code) 

Whereas, one might argue with the application of the term "classification 
plan" to "re-allocations 11

, any one who is familiar with the legislative 
history of Senate Bill 1527, as amended, with the debate which accompanied 
its passage and with the appropriation contained in Section 2 therein is 
led inescapably to the conclusion that the classification plan referred 
to in the act is meant to apply to the re-allocations approved by the 
Personnel Commission and the Director of Administration. 

The use of the term "classification plan" cannot be considered to be an 
exercise in legislative futility. The legislature must be presumed to 
know the difference between a classification plan and a compensation 
plan. The legislature adopted the. compensation plan, or at least by 
implication approved it, which was approved by the Personnel Commission 
which mandated a new minimum wage for state employees and a 2.5 per cent 
general salary increase. In addition thereto the legislature mandated 
a compensation plan which would reflect certain minimum annual increases 
in salary for specified pay grades. It also mandated the re-allocations 
approved by the Commission unless·the Commission adopts another classifica
tion pl an .. 

One question that might be asked is whether the legislature intended to 
include the 2.5 per cent increase that is to be granted to all employees 
within the minimum increases mandated to those within pay grades l 

\ 



Mr. Garrett April 10, 1974 

through 12. The act says that the appropriation is to defray personnel 
costs in addition to and not in lieu of the revised compensation plan 
which includes the 2.5 per cent increase, and further that the 
appropriation is to be used to pro vi de the mi n_imum in salary or \\!ages 
according to the schedule listed in the Bill. Therefore, the 2.5 per 
cent increase is to be in addition to the minimum appropriated in the 
$1,600,000 appropriation. This conclusion seems justified also from 
the fact that some of the minimums provided·for in the Bill do not 
amount to a 2.5 per cent increase. · 

One additional problem is that the classification plan (i.e., re-alloca
tions) approved by the Commission includes re-allocations of many of the 
grades given a substantial increase as a result of minimal salary 
increases ordered by the act. Did the legislature intend these grades 
to receive the minimum increase, the 2.5 per cent increase and the 
re-allocations? It is of course possible to grant all of these increases 
under the provisions of the Bill. On the other hand the Commission is 
free to approve a different classification plan (i.e., new re-allocations) 
which would permit departments to use some of those funds which would go 
to those re-allocated grades already receiving the 2.5 per cent general 
increase together with a substantial increase as a result of the mandated 
minimum increase to provide for re-allocations fot those grades not 
presently scheduled for re-allocations. All the Bill requires is that 
the grades specified therein be granted the minimum mandated and the 
2.5 per cent. · 

One important aspect of the law must be emphasized. Each department is 
responsible for developing, adopting and making effective a compensation 
plan and therefore the department has not only the right but the duty to 
instigate a plan. The Commission is not to instigate the plan but 
rather only to approve the one submitted by the department and the dis
approval is justified only if the plan proposed by the department violates 
the Commission policy to maintain pay scales comparable to compensation 
for equivalent grades in industry and government. 

The compensation plan referred to in Senate Bill 1527 does not override 
the authority or responsibility of each department to instigate, upon 
approval, its own compensation plan. It does approve re-allocations and 
provide for uniform salary increases for all state employees within its 
jurisidiction in accordance with the Commission 1s duty and authority. 
The Bill itself not only acknowledges the role of the Personnel Commission 
but also imposes minimum standards for salary increases in specified 
grades. 

It appears that a plan submitted to the Commission which reflects the 
views enunciated herein and requirements of Senate Bill 1527 should be 
approved. If no plan is submitted, the Bill v1ill at least implement 

\ 
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certain minimum salary increases, the general 2.5 per cent raise, and 
the re-allocations already approved. 

\ 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

R. LAVAR MARSH 
Assistant Attorney General 

RAYMOND N. MALOUF 
Assistant Attorney General 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

April 11, 1974 

Mr. Jerry Hill 
Deputy Secretary of State 
Office of the Secretary of State 
BUILDING MAIL 

OFFICIAL OPINION #74-149 

Dear Mr. Hill: 

You hav~ asked for my opinion on the meaning of certain 
language contained in Section 34-1807, Idaho Code, which 
statute outlines the requirements of the verification portion 
of initiative 'and referendum petitions. The language in ques
tion reads as follows: 

State of Idaho 

County of 
ss. 

I, ______ , being first duly sworn, 
say: that every person who signed this 
sheet of the foregoing petition signed his 
or her name thereto in my presence; I be
lieve that each has stated his or her name, 
post-office address and residence correctly, 
that each signer is a legal voter of the 
state of Idaho, and county of 

Signed 
Post-Office Address 

Subscribed and Sworn to before me this 
day of ______ , 19 

(Notary Seal) Notary Public 
Residing at 
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Your question concerns the requirement that the verifier 
,of an initiative or a referendum petition swear that each signa
ture on a particular petition that he circulated is the signature 
of a legal voter of the II county of ______ 11 

If a verifier complies with the above stated form of the 
verification block, his petition must necessarily contain signa-

- 'tures of electors registered in only one·county. Compliance 
with the above stated form would prevent the circulator of a 
petition from securing names of electors registered in different 
counties. The effect of compliance with the above stated form 
appears to pose a problem for circulators of petitions on a college 
campus, where potential signers are often registered in counties 
other than the one in which the college is located. Your inquiry 
asks whether Section 34-1807, Idaho Code, actually does pose such 
a problem. I regret to conclude that it does. 

Although I am in sympathy with the plight of the campus peti
tioner, Section 34-1807, Idaho Code requires the verifier to swear 
to his belief that each signer of an initiative or referendum 
petiti~n whic~ the verifier has circulated lives in a particular 
county. The form set out ·in Section 34-1807, calls for the county 
residency information to be supplied in the verification block. 
While it should be noted that Section 34-1807 specifically 
states that the formc:: co.;:taj_ned within that section are "not man
datory'', that section also requires that any alternative form 
must substantially follow the form outlined in Section 34-1807. 
Information regarding the county in which a signer is registered 
is highly essential information, without which it would become 
exceedingly difficult to have the signatures on the petitions 
compared with signatures on the signers' registration oaths. 
Signature comparison, in initiative and referendum procedure as 
well as voter registration, is a necessary preventative against 
fraudulent participation in the process. Voter registration 
records, which contain the signatures with which the petition 
signatures are compared, are kept by each elector's respective 
county clerk. It is my opinion, therefore, that any form of 
verification block which does not require verification of 
county residency is insufficient to meet the requirements of 
Section 34~1807, Idaho Code. 

The circulators of the petitions must submit them to the 
county clerks of the counties in which the petitioners are 
registered to vote. I see for them no reasonable administrative 
alternative to limiting all of the signatures on a particular 
petition sheet to the electors of the same county. 
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I am aware that the effect of complying with the requirements 
of Section 34-1807, Idaho Code, works a certain hardship on cam
pus petitioners. I am not convinced, however, that compliance 
makes it "logistically impossible" to circulate initiative and 
referendum petitions on a college campus. I would informally 
suggest that the college circulators of an initiative or refei
endum petition prepare a series of petitions, one for each county 

-in the State. (Ada County registrants wo1,1ld sign one, Benewah 
County registrants another, and so on.)· The circulators could 
either carry the entire series from one campus residence to 
another or set up a central location to which signers could be 
directed. Perhaps more imaginative alternatives could be devel
oped. 

Do not hesitate to contact this office fo 

WAP:JFG:cg 



April 15, 1974 

Mr~ Leslie T. Lund 
Chief, Weigh station Division 
Department of Law Enforcement 
Building Mail 

RG: Section 67-2927, Idaho Code 

11 OFFICIAL OPINION #74-150 11 

Stopping & Inspection of Motor Vehicles 
at Ports of Entry or Checking Stations 

Dear Mr, Lund: 

I am in receipt of your request of April 8, 1974, for an Official 
A f:torney Generali s Opinion as to the following question: 

"Would an empty truck be required to stop at a 
Weigh station for inspection?" 

Section 67-2927, Idaho Code, provides: 

11 67-2927. Stopping and inspection. - Wherever 
by the laws of the state of Idaho any Jnorchandise, 
2roduct or commodity be.ing transported within the 
state ••• is subject to the ~ment of a license 
or tax, a weight limitation, or is subject to in
_spection or grading by any department or agency 
of the state of Idaho, the owner or operator of 
either the motor vehicle or trailer, as defined in 
chapter 5, title 49, Idaho Codee transporting 
such merchandise, 2roduct or commodity, is here
by required to stop at such ports of entry or chock
in.9 stations established by the commissioner of 
law enforcement and submlt to inseect!.on, grading: 
or weighini;i, for comJ?.liance with the laws of the 
state of Idaho ••• " (Emphasis mine) 

Section 67 ... 2927., Jdaho Code, requires only "motor vehicles" 
and "trailers", as defined in Chapter 5 of 'ritle 49, Idaho Code, which 
· include truck tractors, trucks, trailers, semi-trailers and pull trailers, 
transporting the commodities listed in the above quoted section and subject 
to inspection or grading or taxation, or the vehicle or combination of vehi
cles subject to weight restrictions to stop for inspection. See §tate v Halm, 
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92 Idaho 265,267, wherein the Idaho Supreme Court held that Section 67-
2927, Idaho Code, required the owner or operator of a truck to stop at a 
port of entry or checking station and submit to inspection for compliance 
with the laws in this state only if the transported commodity is subject to 
the payment of a license or tax or is subject to inspection or grading by 
any department or agency of the state. 

The three primary purposes of our ports of entry and weigh 

!~
·stations are: 

(1) To determine whether the vehicles are over 

D 
weight and could cause damage. to the public 

_ highways; 
'~-

(2) For the purpose of collecting license foes 
and taxes, and 

(3) To inspect or grade commodities which 
could have a harmful effect to agriculture or 
livestock products being produced in the 
state or dangerous to public health and en
viroriment. 

Thus, not every motor vehicle and trailer need stop at checking 
stations or ports of entry. Nor would every vehicle defined in Section 49-
502, Idaho Code, be required to stop. 

We recommend that an amendment be made to the Idaho Code 
specifying particularly those vehicles which must atop at ports of entry or 
weighstations irregardless whether they are loaded or not. 

JWB/b 

Very truly yours, 

FOR THE ATTORNEY GENERAL, 

JAMES W. BLAINE, 
D0puty A tlom0~y General 
Assigned to the D0partment 
of Law Enforcernent 
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April 12, 1974 

Mr. Gerald L. Harrington 
Executive Secretary 
Idaho State Horse Racing Commission 
Hotel Boise, Room 319 
Boise~ Idaho 83702 

Re: FBI Fingerprint Cards 

Dear Mr. Harrington: 

OFFICIAL OPINION #74-151 

Concerning your request for our evaluation of the FBI 
"rap sheets" with which you are concerned in trying to de
termine the appropriate course of action to be taken in re
gard to applications for licenses which contain negative 
responses to the question about prior convictions and/or 
arrests, I would offer the following: 

At the outset, it should be observed that Idaho Code, 
Section 54-2508 provides, "No person who has beenconvicted 
of any crime involving moral turpitude shall be issued a 
license of any kind, 11 This section does not refer 
to felonies or misdemeanors, but rather to crimes involving 
moral turpitude. 

Crimes involving moral turpitude are defined by Ballan-
tyne's Law Dictionary as: 

"Baseness, vileness, or depravity in 
the private and social duties which 
a man owes to his fellow man or to 
society in general. . something 
immoral in itself, irrespective of 
the fact that it is punished by law. 

"The term 'crime involving moral turpi
tude' as found in the immigration act 
connotes something more than illegal 
or criminal. It implies .an act which 
is contrary to the accepted and custo
mary standard of right and duty between 
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man and man prevailing of the United 
States, The test is not dependent upon 
a classification between felonies and 
misdemeanors nor upon a distinction be
tween infamous and not famous offenses. 

II 

It is probably safe to say that one cannot read the fore
going definition and immediately be able to differentiate be
tween crimes for which a license may not be issued in Idaho 
and crimes that are not relevant to the issuance or nonissuance 
of an Idaho racing license. There are just not adequate de
finitions to be found in Idaho law to determine in every case 
whether the crime charged involves "moral turpitude". So, you 
are left with a large amount of discretion in dealing with the 
issuance of racing licenses to persons who have been convicted 
of crime. But, you ask, the people you are concerned with 
lied on their applications when they replied in the negative 
to the question, "Have you ever been arrested . " In res-
ponse to this ~uery, we have to consider constitutional guar
anteei of equal protectiori of the law and due process of law. 
If you cannot refuse a man a license because he has been 
arrested or convicted for speeding or overparking, can you then 
deny him a license if he answers no to the query has he ever 
been arrested for these crimes? Based on due process and equal 
protection arguments, our courts have almost universally said 
"no" to that question. You cannot deny him a license. 

The conclusion to be drawn from this discussion is that 
discretion also must be used on your part in denying a man a 
license because he answered in the negative your query rela
tive to arrests and convictions. 

The FBI fingerprint records which you exhibited to me 
recently exhibited a number of situations where, in my opinion, 
it would be neither inappropriate nor incorrect for a person 
to respond in the negative to your arrest query. The FBI 
fingerprint cards are nothing more than just that, fingerprint 
cards. If a person is arrested for a crime and is fingerprinted 
by the arresting authorities, those fingerprints are forwarded 
to the FBI for storage and processing. If the man is held in 
jail in lieu of bond and is transferred from jail to jail, very 
often he will be fingerprinted at each new place of detention, 
and those fingerprints will also be forwarded to the FBI for 
storage and processing. If then, the man goes to trial and is 
convicted, generally speaking his fingerprints are again taken 
and again forwarded to the FBI. Now let's assume after an 
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arrest the person is held in detention for a period of time, 
transferred from jail to jail and eventually it is discovered 
that he was not guilty of the crime with which he was cha

0

rged, 
either through the discovery of other evidence or through ac
quittal by a court or jury. On the FBI fingerprint card though, 
it would appear at first blush that he has been charged a 

- ·number of times and it might well be assumed that he was con
victed each time. Now, it is concluded above that you cannot 
deny him an Idaho racing license on the basis of this arrest 
record. 

Based on the evidence that you can gain from the FBI 
fingerprint cards which you have, you have, in my opinion, 
several different classes of cases. The first case is where 
the fingerprint card shows arrests for misdemeanors only, but 
does not reveal whether the individual has been convicted. 
In those circumstances, the only permissible conclusion for 
you to reach is that he was not convicted. The second class 
of case is where the FBI fingerprint card shows arrests for 
felony crimes; but correspondingly does not reveal that the 
indiv{dual was convicted of those crimes. In those circum
stances, as in the first case above, the only permissible con
clusion that you can reach is that the individual was not con
victed of the charged crimes. In the third set of circumstances, 
the fingerprint card reveals an arrest for a felony and convic
tion of the felony. In that case and in that case only, can 
you conclude that the individual was actually convicted of the 
charged crime. In the above cases, you must then .decide whether 
the crime charged of which the individual was convicted is a 
crime involving moral turpitude. If it was, you may then deny 
the person a license under Idaho law and in other circumstances 
you may not deny him a license because of the moral turpitude 
section of our racing law. Whether you deny him a license be
cause he has answered in the negative to your query whether he 
has been arrested or convicted is in your own discretion, but 
it is the opinion of this office to do so would be in violation 
of constitutionally protected rights of an individual. 

To restate my conclusion, you may not deny a person a 
racing license because he has answered in the negative to your 
question relating to his prior arrest and conviction record 
unless you are satisfied from the evidence before you that he 
has been convicted of a crime involving moral turpitude. Then 
the basis of your denial of the license must be on the basis 
of a conviction and not the response to the question in your 
application. A person may not be charged or convicted of 
perjury because he gives a false statement on your application, 
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and so to deny him a valuable right on that basis does not 
measure up to our constitutional mandate of due process. 

If you desire further clarification in this area, please 
advise. 

Very truly- yours, 

FOR THE ATTORNEY GENERAL 

CLARENCE D. SUITER 
Chief Deputy Attorney General 

CDS:cg 
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Mr. Richard J. Hutchison 
Deputy Director 
Idaho P,:2rsonnel Com,ni~;;sion 
Builtling Mail 

Dear Mr. Hutchison: 

i\pr.il 12, 1974 

OFFICIAL OPINION -~74·-152 

You have asked for opinions on three different questions 
which appear to arise out of a conflict between Section 67-5309A 
and Section 67-·5316 of tho Idaho Code. ' 

Section 67-5309{j), Idaho Code, provides for the nstablish
r.ir~nt of "probation~'l.r.y pcriods'~urii'fg which a new omploy,2t1 mt1y be 
d.ischar~rcd, or .:1 n<!.!wly promoted employee may be rernovt:d to hi.s form~ 
or position, upon an arbitrary determination hy his appointing author
ity that he has perfor1ned in an urnrntisfactory mE.uuu'.lr. Rule 15 of 
the Idaho Personnel Commission details the length and other partic~· 
ulars of the probationary periods. This opinion shall bear only 
upon the rights of employees serving their initial probationary per
iods, as none of your inquiries concern ernployoos s1;;1rvinq under 
their prrnnotiorw.1 probationary periods. 'J?hus, a ·'probationary em-
ployee", for the purposes of this opinion, shall he an Gmployee serv·· 
in~1 under his initial probationary appointment. 

Section 67-5316, Idaho Cod(:!, provides grounds and procedures 
for the airin~J of an employee's complaint b(~for:e the Idaho Person-
nol Commission. Who.re an ernployc1e I s dir.char9e, domotion, or sus--· 
p(msi.on for over 3 O day1:-1 ia an issue, .this Btattite CJ(J)t:Qss ly limits 
its avn.il;.1bil.ity to permanent employees. On the other hand, 1'3ect.ion 
6'l-5309A, Idaho Code, which pi:ovides for the ostablishrnunt of griev·-· 
ance procedures by a~roncies under the Idaho Personnel Commission, 
does not e;,cprcssly li.mit its applicability to permanent employeos; 
thus it appears, at first blush, that an employee serving under 
his initial probationary appointn.wnt might be denied thG right to 
lodge a complaint concerning his' dischargo, demotion or suspension 
for over 30 days befo:r:e tho Idaho r>er:sonnE-ll Cornmias.ion, but allowed 
to raise the same complaint for his own agency's grievance board. 
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Is this truly the case? Ani.l what rights ar<-1 availiibh~ to 
the probationary employee who wishes to complain of m,1ttors othor 
than discharge, demotion or susponaion for ovor 30 days? hftor a 
careful reading of the apJ?licnblc st.atul:.eF;, it irJ n1y opinion that 
in some ins.t~1nce~3 a r,r.obationary e:mj.;loy(~e r~1ay utilj_ze hit, rtqnecy' s 
grievance procedurer.1 and and appcJal its dc!cision to the Idaho Person-~
nol cormnission. In sonm Inr.1"t<"1nces ho nay con,plain to his aqoncy I s 
9riev2tnce hoar<l but c~1n r:roceed no furthor. In so~e instances he 
can cm%>lain to no tribunal at all. A dis~inction must ba made 
faetwoen three typeB of complaints: 

1) The complaint of a probationary employee 
who hr1cl b(~en discharged. 

2) '11h1c1 c: 1Y:.1;..1lt1.int of a probn. tiona.ry u,i1!.)loyt'o 
who ha.<:, b 1~ion de1~\oted. or ous.i),~11<.'!ed for a 
period of over JO Jays. 

3) All other complaints--i.a .. , tho complaint 
of a pt·oha tionary omploy~,? who has b0(.m 
disc.iplined to a leiss{:ir d<t'H.Jt'(H.~ thim thnt 

1st,1tf-?d in ''l) '' or "2)" ci.bovc or thtFi com
plaint of a. . probnt:..ionary e"'1pl~~~Yf.W i:.:oncurn ·
i.n9 dan9c1rous working condi ti.om,, dil1crirnin-.. 
atory ~rncticos, and the liko. 

Your firist:. qu,!stion nsks \vhether a State classified ornployco 
in his initial probationary appoinbnent can be "discharged or disci
plined'' wit.h.out. cause. If the anm-.rer to that is affirrnntivo, your 
second question asks whetht!!r such i1n employee has the ri9ht to ap"· 
peal tho decis.ion to discharge or c.1isciplin~-::: hin to his u9ency' s 
grievance committee. If he can. i11>P0ul, your third question asks 
wh0ther tho docision of the ~1riev..:\nce cor,-u:;1itteo is apµcin.lo.ble to 
the Idaho Personn0l Cor:nnission. All of ::{om: qu0stions are answer·· 
eel below, but it: must b,,,, noted that· your questions do not di.stin~Juish 
betwi:;en the t.hrec typos of co;,,:plaJ.nts outlined above. 'Jectrn~u1.rily, 
I ha.ve mn.da tho 1..\istin.ctions in the answers. 

I. 

DISCHAilGi~ 

'l'hi:: 11:m'JUWJC of Gcction G7·-5309(j), Ida.ho Cocle, is clear 
in its ~rovisiou that State classified employuos i11 their initial 
probationary appointments can bt~ disoharqed by thei1· respective 
agemcy' s without a showinq of. cause~_:-- rro·put it more distinctly, 
Section 67-5309(j) authorizes the discharge of a probationary em
ployuo upon the arbitrary detennination of his agoncy 1 s appointing 
authority that his p0rfor11anco during tho probationary period has 
been unsn t:i.sf actor:y. 'l'ha t doter1nination is II nrbitrm::y" sinc1~ all 



Mr. Richard J. Hutchison 
April 12 ,, 1974 
Pa.9t~ 3 

tha.t is rcqu.ir~?d to discharge a probutionary i?lmployee, according 
to the provisions of Section 67-5309(j), is an allegation by th0 
employee's appo.intin9 authority, which alleCJ,'ltion neoc'l not be doc·· 
umcnted or expla:lned, that the eraployee has perforr,1(~d unsatisfact·· 
orily. Furthermore, tho express provisions of Section 67-5309(j) 
deny an (:mployEH~ so discharged any ri9h t of n appeal '1 • /\6di tionally r 
Section 67-5316, Idaho Code, oxprcsaly limits the right of an 0~ploy
EH:i to appeal to tho Idaho Personnel Cor::1mission a disch,.u:g<:~, <lomo tion 
o:r. suspension for a period of time over 30. days to E?:mployees that 
~~(! -9-~lf'd~~~ E_h0 !E P£52E.~ ti~.1:.~~x ~i0 1 2I ~..£.1:..Y.!.'?..£ • ~-----· 

But, if tha probationary employee cannot appeal a discharg(-'I 
to tho Idaho Personnel Cm~u.nission, can he noni:t:tloless appeul such 
a matter to his own agency• s gri<.:wance board? It is my opinion 
that he cannot. :F'irst of all, it must b<.\ not(:!d that the purpose 
of the initial probationary period is to allow the public es::nFloycr 
thf.3 opportm:dty to (!X"min(:i the m1wly hir:Gd employe:e on tlw job. :r.n 
a sense, the initial probationary period is part of the merit test
ing system. An emplc)yEHi? serving under an initial probationary ap~
pointment is, in actuality, taking an on-the-job examination. 

'I'h(! State• s prerogative to discharge ,1. probationa.ry cmployE,e 
without• a showing of cm.tB(} is tha GSsGnca ot~ th,~ proJ.n.t.i.onary 
pc~rio.l. It affords the State a routo by which it may ::;ever an <:~,u_.-
ployee from 1:w1Floymont. unnuitcd to h.i.n~ without the burd(o1n of en·· 
plitining why the employ:irH::.nt was Un!mitablc~. '1.'he pt·obationary poriod 
represents tho final phase of tho testing procedure. It gives the 
hiring agency an opportunity to correct whatev(;r errors may have 
been made in the merit testing system that pla.ced tho employee in 
the work slot in question.. 'l'he employet1' s welfare is of r,rimary 
concern .. It should not b1J ovorlookGd that before an .:1ppointin9 
autho.r.ity may dischar9e tlw probationary employee, he muBt first 
offer. him tha opportunity to resign. If. thu probationary 12tmployec 
should ref:trne to r~:1sign, tho a.ppointing authority may then <lischartJH 
him. By giving the employee the opportv.ni ty to rusi9n, th<:;1 prohrJ.tion-· 
a.r:y period sche,i10 actually pr.ot1;:1cts the 0mployeo by prevontin.0 ,1 
firing fro{n app~1aring on his l"f:cord when t.no crn1.1loyee was siri\l,>ly 
unsuited t.o tho jot in which he was p.lac:E:.~<l. 

Socondly, s~~ction 67-53 09 ( j) , Ida.ho CorJe ,• flatly d-:rnic~, 
to the proLationnry ewployee the riqht. to "appeal•· his discharg,.:i. 
Although th0 statute does not specific.ally rcd:cr t:o either the Idaho 
Personnel Co~uission or an ~gency's particular grievance procetlurcsi 
I rcud Soction 67-·5309(j) to apply to both. It is my opinion that 
a discharg€'.? appeal can be taken to neither bo<ly.. rl'o read tho statute 
otherwise would be inconsistent with the above stated purpose in 
creating the initial probationary period. Moroow~r, my :i.nterpr0-
tation of Section 67-5309(j) cannot preswae such an unlikely legis
lative scheme whereby a probationary employee could appeal his dis
charge to tho srrievancc committee of thfi vs:::ry ag(➔ncy whoso appoint·
ing authority h.:td fired him, but could not af.iJ_A':!21.l that bo~'.!y 1 n decision 
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to th(~ Idaho Personnel Commission and grievance commit tee appea.ls. 

IL 

DE.1,lOT 101-4, OR :rnf.lPE!NSIOU fOR OVER 3 0 DAY'G 

A different situation occurs whcru thti probationary ernployc:(?. 
scr.::drn review of nis agency's decision to demote him, or suspend 
bim for a period of over 30 days. As note4 above, Section 67-
5309 (j), ~-~!~h(?, ~9~~' donies appeal of a £f.§l~C~~F....":1.~. to either the 
Personnel Commission or th<~ employee's gr ievanca board. As n()ted 
above, Section 67-5316, Idaho Code, denies to probationary employees 
tho right to app<:=!D.l a disc:harge, demot:i.on, or susp,~nsion of over 
30 c1n.ys to tho Idaho P0rson.nel ConunisFdon. But, as noted above, Sec
tion 67-5309(A), Idaho Code does not distinguish between tho rights 
of a p0rrnt-tn(m t 01:ti,iToy©e·--,iiiu th(~ rights of a proha tionary cmp loyf~e. 
It is my opinion that a demotion or suspension of ovor 30 days is 
a m.nttcr which may be brought before tho employoe • s grh:vance com-· 
mi ttee. The rationalo underlying the Jenial of an appeal of a dis·
charge, i.e., the protection of the probationary period itself, does 
not exten<l to <lcnnotions or suspensions. 1'hese lesser punishrnents, 
often meted out 'by an inte.rmediar.y supervisor, ought to bG rEwiewable 
by the employee' B rnm gr.ievan.cG committee oven though the decision 
of a 9rievance committee on such. a. matter ii,:; specifically prohibited 
from ultimate cl.pp<'~al to the Idaho Ponwn:nel Commission. 

III. 

WORKI!lG CONDI'rIONS AND SIMILAR COMPLAINTS 

A still diff<:!rent situation presents itsolf when ct probation
ary employee attempts to bring a matter othc~r than discharge, demotion 
or suspension for over 30 days to his agency's grievance committee. 
Nothing in the language of Sections 67-5309(j), 67-5309A, or 67-
5916, Idaho Code, expressly d.eni0s to a probationary employee the 
rigl1t to bring complaints about working conui tions, .:.Hscri.min.-:i.tory 
treatment, and tho like to tho attentio11 of his agency's gri0vance 
committeo. Hhile tho above discussed lesiislativo purpose can be 
identifh~d in denyinq th0 probationary f~mployoe the right to appeal 
to his grievance committee his dischari:-.re for his own unsatisfactory 
performance, I can find no similar lt:;qislative purpose in denyiny 
him the ri<Jht to lodge a complaint about his t.1.9"yncy '.s p1::rforrnnn.cC:~. 
Even if the ini tL-:i.l probcttionary pc~riod is clw.ract<~rize(l a.s m1 ex·
tension of a merit teat, should this "on-the~job" portion of that 
"test" be defective, the probationary employee ought to be allowed 
to enter a grievance concerning the matter. It is arguable that by 
making the grievanc0 procedures available to thf-" probationary employee 
a :risk is croateu that his agency might disclv1rge such an employee 
who brin9s a griovanc<:). In my opinion, however, a retaliatory firin9 
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is unlikoly at tho appointing lrivol of rt:::sponsibili ty. Agency <.li
rtictors generally wish to be made aware of dangerous working condi
tions, discriminatory actions by lesser authorlties, and o~nilnr 
problHms within their own i:VJOncy. 

CONCLU3IO;;~ 

E'or thC:! reasons outline abovoz 

1) It is my opinion t.hat an employee serving unJer his ini
tial probationary appointment cannot utilize hi$ agency I s griE:wance 
proct!:tdurr~s, nor carry any form of app(~nl to the Ida.ho Personnel Com-· 
mission as to his ~-~-~-<z.~!.'.::.~· 

2) It is .1.lso ~-1y opinion tha.t .. 1.n o:mploycc:l s0rvin0 under h.is 
initial probationary appointr1Emt can util.h:0 his a:1oncy I s qriev;;rnc:e 
proceduros to contest a :'Jf:.lnotio~, or ~1:l:~12~:.~~~~9~~~ fg:s ~?:!.£E :?.:~ ~2.,\':~, 
but may not carry an appeal of the gri~vanc~~ committee's ciecision to 
tho Idaho Personnel Commission. 

3) Finally, it 1s my opinion that an t'!lmployee serving urnier 
his initial proJJationary appointment may utiliZl" his agency I s qriev~ 
<1nce proc0dures to compL:'l.in t o~ workini;r cor.td.i.tions an~i tho liko, «n.d 
hil:3 the ris1·ht to app0al the gx:ievancc co11mu.tteo r .s .:k,cisJ_on to the Idaho 
P(E!rsonnel Co;mnission. 

Very truly yours, 

W. J\tl'l'HO:fJY PARK 
Attorney General 
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Mr .. Bob J. Waite 
County Clerk 
Idaho County 

April 15, 1974 

Grangeville, Idaho 83530 

OF'FICIAL OPINION fi:74-153 

Dear Mr. Waite: 

We have your letter asking the following question: 

"Ha~ the Board of County Commissioners, 
under Sec. 40-501, paragraph (4), I.e., 
and Sec. 50-1317, I.e., the authority 
to vacate an unused road adjacent to, 
but outside a platted, unincorporated 
town, said road lying within an exis
ting highway district." 

The last phrase of your question is the controlling por
tion of your question. Since the road is in an existing high
way district, the Board of Commissioners of the Highway District 
are the persons who have the right to alter or abandon any pub
lic highways within the highway district. Section 40-1614, 
Idaho Code, reads as follows: 

11 The highway board shall have power to 
receive road petitions and lay out, alter, 
create and abandon public highways with
in their respective districts, subject 
to an appeal therefrom to the district 
court of the judicial district in which 
such highway district is situated, in the 
same manner in which appeals are taken 
from the board of county commissioners to 
the distrj_ct court; provided, however, 
that where highways furnish public access 
to public lands, state or federal, and/or 
public waters, before the same may be 
abandoned the highway board must first be 
in receipt of a petition for abandonment 
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and that no abandonment shall be made with
out conducting a public hearing thereon, 
notice of which hearing shall be published 
at least once a week for four (4) successive 
weeks in some newspaper of general circu
lation in a county in which the highway 
district is wholly or partially located, 
at which hearing any person may appear and 
show cause for or against abandonment. 
If it appears at such hearing that the 
highway does serve a public use, said high
way may not be abandoned without first pro
viding other suitable public access route 
or routes to said public lands and/or pub
lic waters at the expense of the party 
petitioning for abandonment of the highway." 

As you can see from the above quoted section, the highway 
board is the one that has the power to alter or abandon a pub
lic highway within the highway district, not the county com
missioners. Therefore, it would seem that in abandoning the 
road you refer to in your ·question, the matter should be re
ferred to the highway district board and should be handled 
under Section 40-1614, Idaho ££>de. 

Section 40-501, Idaho Code, relates to roads under the 
supervision and control of' the county commissioners. Since 
there is a highway district in your county, the county commis
sioners do not have jurisdiction over these roads1 the commis
sioners of the highway district huve this jurisdiction. As to 
Section 50-1317, Idaho Code, it does not apply since the road 
is not in the oity or-township. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WARREN })'ELTON 
Deputy Attorney General 

WF:cg 
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Colonel L. Clark Hand 
Superintendent; Idaho State Police 
Building Mail "OFFICIAL OPINION ,!f74-154" 

l~e: House Bill iJ ,J 4 - Maximum Speed Limit 
1974 Leg.islative Sesslon Laws 

· Dear Col. Hand: 

On January 2, 1974, the Federal Government adopted 
P.L. 93-239, declaring an emergency in the gasoline and oil indus
try and placing a maximum speed limit of 55 miles per hour upon all 
highways within each state.. The public law requires that a state 
sharing in Federal highway trust funds must establish a maximum 
speed limit of 55 miles per hour or forfeit Federal highway funds. 

The 1974 Session of the Idaho Legislature, by H.B. 
444, met the rnquirements of P.L. 93-239 by amending Section 49-
70l(b), Idaho Code. A House of Representatives amendment pro
vides that the maximum speed limJ! in the State of Idaho shall be 55 
miles per hour on any highway within the state during the emergency 
declared by P. L. 93-239, and that such maximum speed limit shall 
continue until the President of the United States declares there is no 
fuel shortage or until June 30, 19 7 5, whichever date occurs f.irst. 

The Senate further amended the bill to provide the 
maximum fine of $5. 00 for exceeding 55 miles per hour but not ex
ceeding the prior posted speed limit. 

In addition, the legislature declared no jail sentence 
shall be imposed on such speeding conviction, nor shall such a con
viction result in assessment of point counts under Section 49-330, 
Idaho Code, nor shall such a conviction be deemed a moving traffic 
violation for the purpose of establishing rates on motor vehicle in
surance. 
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April 18, 1974 

Thus, when a trooper issues a citation for speeding, 
(over 55 miles per hour) the citation must show the alleged speed, 
the location of the violu tion and the prior posted limit. Section 49-
7(; l, Idaho Code, as amended by the 1974 Session of the Idaho Leg
islaturn, has been assigned Chapter Number 325 for the purpose of 
the Idaho Scss.ion Laws, effective on the 5th day of April, 1974. 

_Weare attaching a copy of the amended section and would suggest 
copies of this law be furnished each member of your force. 

Section •19-70l(a) and (b) will still apply where the 
speed limits are not grcc:i tGr than 55 miles per hour. Thus, the 
basic rulo and reasonable und prudent (prima facie) portions of the 
old law would still be in cffoct up to 55 miles per hour, which is 
the present maximum limit. 

JWB/b 

Very truly yours, 

FOR THE ATTORNEY GENERAL, 

JAMES w. BLi\INE I 

Deputy Attorney Genefal 
Assigned to the Dcpurtment 
of Law Enforcement 

cc: W. Anthony Park, Attorney General 
John Bonder, Commissioner, DLE 
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W. ANTHONY PARK 

ATTORNEY GENEf~AL 

STATE OF IDAHO 
OFTICE OF THE ATTORNEY GENERAL 

BOISE 83707 

April 16, 1974 

OFFICIAL OPINION NO. 74-155 

I"il~. Jo<:~ R. \17illi.an1s 
State A.udi tor 

Mr. V. N. Richardson, P.E. 
State Highway Engineer 
Department of Highways 
STATEHOUSE MAIL 

Office of the Auditor 
STATEHOUSE MAIL 

Gentlemen: 

Mr. Richardson, through Mr. Williams, has requested our 
opinion on the following question: 

11 Under provisions of Idaho, 49-1231A distribution 
· of n~venui3 from taxation of special fuel is limited 
to incorporated and specially chartered cities 
'which construct a.nd maintain roads and streets.'" 

"Idaho Code, 63-2432 provides for distribution of 
revenue from the tax on gasoline to incorporated 
and specially chartered cities on the basis of 
population only." 

"It is our opinion that two distributions to cities 
as required above, are impractical." 

In a<ldi tion, I•,1r. l'lilliams has asked an opinion on the followiwJ 
question: 

"Whether incorporo.ted and specially chartered 
cities must certify that they construct and 
roaintain roads and streets in order to qualify 
for the distribution [of] motor fuels tax revenues." 

It is our opinion that the law provides for two different 
distribution formulas, one for special fuels tax revenues, and 
the other for motor fuel tax revenues. 

The special fuels tax is imposed by §49-1231, Idaho Code, 
ancl under §49-1231A(a), Idaho Code, a portion of the moneys 
collected under this special fuels tax are to be" ••• divided 
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among incorporated and specially chartered cities of the state 
which construct and maintain roads and streets, in the same 
proportion as the population of said incorporated or specially 
chartered city bears to the total population of all such incor
porated and specially chartered cities of the state ••• 11 

The motor fuel tax imposed by §49.-1210, Idaho Code, -was 
repealed by S.L. 1973, Chap. 260, effective January 1, 1974. 
That act in effect recodified the motor fuels tax and placed 
it in Title 63, Chapter 24, Idaho Code. Under the motor fuels 
tax act in effect until January 1, 1974, a portion of the 
revenues from such tax v1ere to be "divided among incorporated 
and specially chartered cities of the state which construct 
and Illaintain roads and streets, in the same proportion as the 
population of ~aid incorporated or specially chartered city 
b2nrs to the total 2opulation of all such incorporatea or 
specially charter0cl. cities of the state . " 549-1210A (a}, 
Idaho Code, repealed effective January 1, 1974. 

~63-2432, Idaho Code, contains the post January 1, 1974, 
direction for distributing the cities' share of motor fuel tax 
revenues, and directs that the cities' portion'' .•. shall be 
di vid-2d among incorporated and specially chartered cities, in 
the same proportion as the population of said incorporated or 
specially chartered cities bears to the total population of all 
such incorporated or specially chartered cities ••. " The 
current formula for distributing to cities a share of motor fuel 
tax revenues does not require that the city "consfruct and main
tain roads and streets." Therefore, the legislature has provided 
two different distribution formulas for the two separate taxes. 

We understand a limited number of small cities in Idaho do 
not construct Rnd maintain roads and streets. Art. 7, Sec. 17, 
of the Idaho Constitution provides: 

". . . The~ proceeds from the irnposi tion of any tax 
on gasoline and light motor vehicle fuels . 
shall be used exclusively for the construction, 
repair, maintenance and traffic supervision of the 
public highways of this state ... and no part of 
such revenue shall ... be diverted to any other 
purpose whatsoever." 

Such moneys can only be used for the purposes set forth in 
Art. 7, Sec. 17. State ex rel Moon v. Jonassen, 78 Idaho 205. 
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While the cities in question do not construct or maintain 
roads or streets, such cities generally do have the responsibility 
for supervising traffic. The legislature apparently concluded 
that the expenses of such cities in supervising traffic will 
be at least equal to the amount of money allocated under §63-
2432, and payment of such moneys to cities which do not construct 
and maintain roads and streets is not unconstitutional under 
Art. 7, Sec. 17 of the Constitution of the State of Idaho. m1ile 
not required by statute, it might be advisable to indicate to all 
cities that money received under §63-2432, Idaho Code, must be 
used for construction, repair and maintenance or traffic super
vision of public highways. 

It is possible that as you indicate it ,vould be impractical 
to maintain two separate formulas for distributing money to 
cities. Certainly in some circumstances, absolute exactness 
in distributing moneys down to the last penny might not be 
required. However, we are not aware of the specific problems 
involved and cannot provide you with a definitive answer. We 
woul~ suggest that because.special fuels tax revenues are less 
tha.n $20,000 per year and that because motor fuels tax revenues 
are approximately forty million dollars pAr year, if as you 
indicate you intend to use only one formula, that formula 
should be the formula prescribed by §63-2432, Idaho Code. 

WAP:RLM:ji 

v~::}j you 

~~-~ .. 
ATTORNEY Gr.Gl~L 



Mr. Paul D. McCabe 
Attorney at Law 
P. o. Box 1338 
Coeur d'Alene, Id 83814 

April 2 2 , 19 7 •1 

He: Operation of Golf Curts 
on Public Highways "OFFICIAL OPINION {t,74-156" 

Dear Mr. McCabe: 

This will acknowledge receipt of your letter of April 15, 
19 7 4, in which you ad vise you represent the City Council of the City 
of Hayden Lake, Idaho, and desira an opinion regarding golf carts 
being operated on public stroets. 

' 
I would first call your attention to the fact that Title~ 49 of 

the I~_gho Code is assumed by most paople to bo one separate motor 
vehicle act. This assumption is untrue and your questions involve 
the Uniform Registration Act, codified us Chapters l and 2 of 1'itle 
49, the Operator and Chauffeur's License Law, codified as Chapter 3 
of Title 49, the Idaho Motor Vehicle Title Act, codified as Chapter 4 
of Title 49, the uniform act regarding Traffic on Highways, codified 
as Chapters 5 through 11 of Title 49 and Chapter 25 of Title 49, cov
ering the inspection of motor vehicles. The reason I direct your at
t~mtion to the above stated chapters is the fact that definitions are 
not uniform in the various acts, making it very difficult to int0rpre.t 
Title 19 as a whole. 

l shall attempt to answer your questions in the order 
submitted in your letter. 

1. Do golf carto constitute a vehicle or motor 
vehicle within the meaning of the Idaho Code, 
thereby rnquidng rogJ.stration and proper 
equipment before they may bo opt•ratcd upon 
publ.tc· streets? 

A golf cart, assuming it is propelled either by electric 
motors or an internal combustion engine, would be a motor vehicle 
under Section 49-101 (a) and (b), Idaho Code, requiring the vehicle 
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to be licensed before it is opernted upon a public highway. 

2. What effect does Idaho Code, Section 49 ... 
80l(a) have upon the operation of golf carts 
on the public streets? 

Under tho Uniform Motor VehiclG Act, Section 49-502(a) 
and (b), Idaho Code, considers a golf cart, which is self propelled 
either by electric power or some othet means., as a motor vehicle and 
·would therofote roquire the cart to be equipped as set forth in Title 
49, Idaho Code, as to lights, brakes and so forth. 

I would call your attention to Scct5.on 49-8011\, Idaho Co~lf'·, 
which was an nmendment to the motor vehicle code in 19 69, which 
provides for slow moving vehicles. At the time this statut0 was be
fore the legislature they had in mind farm machinery, irrigating 
trucks and other 0quipment not normally used on the highway., It 
would be ffil' opinion that a golf cart, if its principal normal use is 
upon the golf course, could be operated on a highway as a slow mov
ing vehicle but subject to the limitations as set forth in Section 49-
BOlA, W.al'.)o C9de, i.e., daylight hours, speeds loss than 25 miles 
por hour and in a manner which would not obstruct tho free movement 
of traffic upon a highway. · One of the. blggest objections the Idaho 
Stat$ Police has as to slow moving vehicles be1ng operated upon a 
highway where the speed limit is up to 55 milos por hour is that a 
slow moving vehicle, traveling at a speed below that of the normal 
traffic pattern, ls a traffic hazard I> 

If a golf cart would meet the requirements of a slow 
moving veh.icle it would also be required to be equipped with foot 
brakes, mechaniC"..al signal devices and have affixed to the rear thereof 
a slow movi.ng vehicle emblem. · 

3. Since in the City of Hayden Lake, a good many 
of tho streets ore private, can traffic lavis be 
enforced on private roads to which the public 
has access by public highways? 

As I understnnd your Question• No. 3, you speak of private 
roads which are open to and used by the public. Without having further 
information such roadways probably would be considered public high
ways oven though thoy are not part of the. road syste::~rn of the City of 
Hayden Lake or Kootenai County. Therefore, without further facts, I 
am unable to answer your que$tion. 
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I can s tote, however, that if the roads of which you 
speak are private roads, it would be the policy of the state not to 
enforce any traffic laws thereon. 

I trnst this answGrs your inquiry. 

Very truly yours, 

FOR 1'HE ATTORNEY GENERAL, 

JAMES W. BLAINE, 
Deputy Attorney General 
Assigned to the Dep,.:1rtment 
of Law Enforcement 

JWB/b . 
cc: W. AnthQny Park, Attorney General / 

. John Bender, Commisntoner, DLE 
Jack Farl0y, Director, MVD · 
L. Clark Hand, Supt. ISP 
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ATTORNEY GENERAL 

Mr. Pete Cenarrusa 
Secretary of State 
Building Mail 

Dear Mr. Cenarrusa: 

STATE OF ID.A.HO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

April 22, 1974 

OFFICIAL OPINION #74-157 

You have forwarded a proposed initiative issue to this of
fice for ballot titling. I have drafted both short and long 
(general) ballot titles to the initiative proposal in accordance 
with the provisions of Section 34-1809, Idaho Code, and have en-
closed thos~ titles herein. --

You have also asked several questions calling for inter
pretations of Section 34-1804, Idaho Code, the provision detail
ing the requirements for printing initiative petitions and signa
ture sheets. 

First, you ask whether "60 weight mimeograph paper" may be 
used for signature sheets. You also have indicated that the 
sponsors of the Idaho Presidential Preference and Primary Election 
Act initiative wish to print signature blocks on both the front 
and back of such sheets. Section 34-1804, Idaho Code, speaks 
neither to mimeograph paper nor the procedure of printing sug
gested above. Said section, enacted in 1933 and not amended 
since, requires all petitions for the initiative and accompany
ing signature sheets to be printed "on a good quality of bond 
or ledger paper." Zellerbach Paper Company has informed me that 
the weight of paper is not indicative of its quality. It was 
the legislature's intent in enacting Section 34-1804, Idaho 
Code, to assure the durability of the petition and signature 
sheets and the readability of the material printed thereon. 
I refer to such legislative intent in the selection of mimeograph 
paper and printing style. Thus, if the paper utilized for 
an initiative petition and accompanying signature sheets is 
durable--roughly equivalent to the durability of "good quality 
ledger or bondn--and the printing style does not hinder the 
readability of the copy, it is my opinion that the provisions 
of Section 34-1804, Idaho Code, have been satjsfjed, so far as 
the applicable portionsof that statute are concerned. 
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A further question asks how large a type is required in 
printing of petition and signature sheets. Section 34-1804, 
Idaho Code, does not specify exact type sizes; however, I refer 
to the7:egislative intent of the statute mentioned above. It 
is my opinion that, since readability of the petition and signa~ 
ture sheets is at the heart of Section 34-1804, Idaho Code, a 
size of type sufficiently large enough to render the printed 
material reasonably readable by the average person must be 
utilized by the petition's sponsors .. '. 

JFG:lm 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

~<). "_µ() 
JOHN F. GREENFIELD 
Assistant Attorney General 



SHORT AND LONG (GENERAL) BALLO'r TITLE '1'0 PRESIDENTIAL PREFERENCE 
AND SPRING PRIMARY ELECTION INITIA'l'IVE PROPOSAL 

SHORT TITLE--THE IDAHO PRESIDENTIAL PREFERENCE AND SPRING PRI~mRY 
ELECT I ON AC'J.1 

* * * 

GENERAL (LONG) TITLE--Proposed act I).· creates Presidential pref
erence primary election for Idaho; II) changes month of general 
primary election from August to May in eacl1 even-numbered year. 

Each Presidential candidate would receive allotment of dele
gates to his respective national convention correlative to per
centage of votes received by candidate in primary election, subject 
to following gualification. Percentage of delegates allotted par
ty's candidates would total 80% of delegation to which Idaho en
titled at respective convention; remaining 20% selected by par-
ty itself. 11 8 0%--20%" rule designed to give voter rnaj or ( 8 0%) 
voice in nomination of candidate of his respective party, while 
reserving minor (20%) nomination power to party. 

FOR THE ATTORNEY GENERAL 

JOHN F. GREENFIELD 
Assistant Attorney General 
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ATTORNEY GENERAL 

Mr. Pete Cennarusa 
Secretary of State 
Building Mail 

Dear Mr. Cennarusa: 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

April 29, 1974 

My opinion to you, written April 22, 1974, #74-157, re
quires clarification in certain respects. 

That opinion indicates-that the information blc~k form 
appearing on a signature sheet for an initiative petition may 
be printed on both the front and the back of a single sheet. 
But it is i'mproper to interpret the language of Opinion #74-157 
to ~ean that separate signature blocks for twenty names apiece 
may be printed on both the front and the back of a single sig
nature sheet. 

Section 34-1804, Idaho Code, requires the Secretary of 
State to count only twenty signatures on each signature sheet. 
It is my opinion that it was the legislature's intent, in enact
ing said section, to have only twenty signatures appear on 
one sheet of paper whether such signatures appear on only one 
side of a sheet or both sides. As I indicated in Opinion #74-
157, however, it is not impermissible to print the initiative 
proposal itself on both sides of all the sheets of paper re
quired for a single printing, so long as such a printing style 
does not, in some manner, cause the printed material to be 
unreasonably difficult to read. 

JFG:lrn 

Ms. Mary Mech 

Mr. David Warnick 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

~ 't ~Mw(:..e.P 
JOHN F. GREENFIELD 
Assistant Attorney General 
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Mr. William G. Hepp 
Investment Manager 
Idaho Investment Board 
BUILDING MAIL 

Dear Mr. Hepp: 

April 22, 1974 

OFFICIAL OPINION f74-158 

This letter responds to your request of March 5, 1974, 
for an opinion regarding public disclosure of information con
cerning certain Investment Board transactions. Specifically, 
your inquiry pertains to investments by the Board in private 
loan contracts which are guaranteed by the Farmers Home Admin
istration or the Small Business Administration, and raises 
three particular questions .relating thereto; to-wit: 

"L. By revealing the bank which originated each loan 
are we not violating the confidentiality of the borrower
bank relationship? 

2. Since many of these loans were purchased when the 
Commissioner of Finance was acting as investment officer 
of the funds would any, or all, of this information be 
under tha purview of 26-812, Idaho code? Also would the 
provisions of 57-721, Idaho coae place the Funds under 
26-812, I~ Code? ~~ -~· .. --

3. Is there any information regarding the Endowment 
Funds' investments, other than the reporting requirements 
of 57-720i 57-724 and 57-725,· Idaho Code, which can be 
considered "of public record"? 11 "' --

This opinion will address only the factual circumstances 
giving rise to your request, and will discuss the legal issues 
raised by your request generally, rather than responding 
directly to each question specified. This approach is taken 
because of the very complex legal and factual issues involved. 



D 

Mr. William G. Hepp 
April 22, 1974 
Page 2 

The factual circumstances upon which this opinion is 
based may be summarized as follows: In late February, 1974, 
Mr. Kenneth Matthews, reporter for the Idaho Statesman, re
quested access to Investntent Board files containing informa
tion relating to investment transactions in PHA and SBA 
guaranteed loans. Copies of various documents were then pro
vided to Mr. Matthews. Such documents included the 197,3 Annual 
Audit of the Investment Board transactions, the Annual Report 

- to-the Idaho Legislature and the investment procedural materials 
employed by the Investment Board. By letter of March 4, 1974, 
Mr. Jerry Gilliland, City Editor for the Idaho Statesman, con
firmed receipt of the materials and requested names of banks 
.involved "along with any other terms pertinent" and "the 
dollar volume in loan purchases through" the FHA and SBA pro·· 
grams. 

By letter of March S,· 1974, to Mr. Gilliland, Mr. Hepp, 
Investment Trustee, sought clarification of the request for 
"any other terms pertinent" and noted that the opinion of the 
Attorney General was being requested regarding the inquiry 
for names of banks. Mr. Hepp further provided the requested 
information relating the dollar volume of the subject trans
actions for 1972 and 1973. Thereafter, the Idaho Statesman 
retained Mr .. Craig Marcus, attorney, to pursue its request for 
information. In a series of letters on April 3 and April. 9, 
Mr. Marcus requested again, on behalf of the Idaho Statesman, 
that information relating to loan applications, dates and loan 
terms, including mortgages, be provided. 

To date, the following information has been provided pur
suant to the request of the newspaper: (1) complete audit and 
report to the legislature for 1973, (2) complete investment 
procedural materials employed by the Investment Board, and (3) 
all information relating to dollar volume of investments in 
FHA and SBA guaranteed loans for 1972 and 1973. Information 
which was requested, but not yet provided includes: (1) the 
names of banks with. which borrowers on loan contracts do busi
ness, (2) the terms of loan contracts including interest rate, 
security interests or mortgages executed by borrowers, (3) 
the purpose for which borrowers obtain loans,,and (4) the pay
ment achadule and payment record of particular borrowers. 

For the purpose of giving this opinion perspective, the 
investment procedures of the Investment Board should be out- . 
lined. The Investment Board is responsible for control, manage
ment and investment of permanent endowment funds of the State 
of Idaho. Chapter 7, Title 57, Idah~ ~- The membership of 
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the Board is clearly set out by statute. Section 57-722, Idaho 
Code. Likewise, the methods of and types of investments are
clearly specified. Section 57-722, Idaho Code. The pertinent 
act also requires an annual audit (Section 57-720) and an annual 
report to the legislature (Section 57-725). 

Under this statutory scheme, the Board, through its man
ager, invests in various private loan contracts which are 
guaranteed by the federal government, in this case the FHA and 
SBA. For purposes of invastment security to the Board, the 
guarantee by the federal government, rather than the credit of 
a private borrower, is paramount. The Board invests endowment 
funds in contracts which are ~U;lly_ insured or guaranteed. .see: 
Section 57-722, Idaho code. Tnus, the particulars of private 
financial transactions between banks and private borrowers is 
irrelevant to the security of the Board's investment. Even 
so, the private contract does come into the possession of the 
Board incident to their investment in the fully guaranteed 
contract. It is the terms of these private contracts that 
remain to be released pursuant to the request by the Idaho 
Statesman. 

With this preliminary background, I will address the 
legal issues raised by your opinion request. It can be gener
ally stated that "Every citizen has a right to inspect and 
take a copy of any public writing of this State, except as 
otherwise expressly provided by statute." Section 9-301, Idaho 
Code. Further, Section 59-1009, Idaho Code, prov:i.des that, 
11'iffi:e public records and other matters iiltfie office of any 
officer are, at all times during office hours, open to the in
spection of any citizen of this state." The policy supporting 
this general rule is a sound doctrine of democratic government. 
A democracy demands that its ci.tizens be informed of govern
mental affairs and, to this end, the Office of the Attorney 
General is in full agreement. 

The real question to be answered, however, is not whether 
this policy is sound, but rather what kinds of infonnation in 
possession of public entities is open to public inspection. 
'!'he above quoted statutes carefully specify that "public writings" 
and "public records" are open to public inspection. This care
ful use of language is not without design. Statutorily, the 
l~gislature has deolared that certain types of information in 
the possession of governmental entities do not fall within the 
general rule. Examples of statutory·excaptions may be noted 
in Section 26-811, Idaho Code, (financial records of banking 
institutions)1 Seotfol:163-3076, Idaho Code, (private financial 
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information on state tax returns}, and Section 56-211, Idaho 
Code, (financial records of welfare recipients). Also re!e= 
vant is Section 9-203(5), Idaho Code, providing that, "A pub
lic officer cannot be examined"'asto communications made to 
him in official confidence, when the public interests would 
suffer by the disolosure., 11 Such statutory exceptions voice a 
recognition that certain information uniquely private to in
dividual citizens must be protected from public exposure. Thus, 
citizens filing tax returns need not f~ar public exposure of 
their financial affairs while being required by law to disclose 
such information to state government. · 

The law has long recognized a person's right to privacy. 
Warren and Brandeis, "The Right to Privacy", 4 Harvard Law 
Review 193; Peterson v. Idaho F'irst National Bank, 83 Idaho 
578, 367 P. 2d "2"84, ·92 A. L.if:'2d-8~ (1961). Orcourse, this 
right is not absolute, but must be weighed against a legitimate 
public or general interest in the particular subject. Restate
ment, Torts §867, Comment C; 62 Am.Jur .. 2d §16. 'l'hese general 
principles provide guidanoe in resolving the present issue. 

< 
7'he request from the Idaho Statesman for information con-

tained in statutorily required reports and audits cannot be 
questioned. Certainly such information relating to Investment 
Board activities is of general interest to the public and 
should, therefore, be accessible to the public. Information 
of this nature has already been provided to the newspaper. 

The more difficult question arises from tha request for 
particular information contained in private loan contracts 
now in the possession of the Board. Close analysis of the 
~neral or Eublic interest in such information is in order. As 
already noted~tfils opinion, the Board looks only to the 
government guarantee on private loan contracts to judge the 
merits of potential investment. This is so by statute. Sec
tion 57-722, Idaho Code. For all purposes of interest to the 
State and tho ge:neraf"public, the particulars of the underlying 
loan contract is irrelevant .. Information relating to a pri
vate borrower's credit rating, financial statement, payment 
schedule, interest rate or even use of the borrowed funds is 
meaningless for state purposes in that the funds invested by 
the Board are insured 100% by the federal guarantee. Posses
sion of th.is type of information by a state agency cannot, by 
itself, elevate otherwise confidenti~l, private matters to 
the status of a public record. "The right to privacy does not 
prohibit any publication of matter which is of public or gen
eral interest. • • The design of the law must be to protect 
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those persons with whose affairs the community has no legiti
mate concern from being dragged into an undesirable and undesired 
publicity, and to all persons, whatsoever their position or 
station, from having matters, which they may properly prefer to 
keep private, made public against their will." 4 Harvard Law 
Review 193, 214 et seq. 

Such a doctrine relating to rights to privacy is not with-
- out support in this state. The Idaho Supreme court in 1961 

took a progressive step for the preservation of a citizen's 
privacy in his financial affairs. In Peterson v. Idaho First 
National Bank, 83 Idaho 578, 367 P.2d 284, 92' A.L.R.2d 8~ 
the Court7wl"d that a person's relationship to his bank and 
related affairs are of the highest order of secrecy. Therein 
the Court stated at Page 819: 

"The legislature of Idaho has recog
nized the sanctity of the privacy of 
bank accounts by enactment of IC §26-812 
which makes it punishable for an em
ployee of the department of finance, to 
disclose any facts or information ob
tained except under limitations pre
scribed by the code. 

11 It is inconoe.:i.vable that a bank 
would at any time consider itself 
at liberty to disclose the intimate 
details of its depositors' accounts. 
Inviolate secrecy is one of the in
herent and fur1damental precepts of 
the relationship of the bank and its 
customers or depositors." 

See also: Right of Privacy, 14 A.L.R.2d 750, 18 A.L.R.3d 874; 
Forbicfdfng Disclosure by Public Officer, 164 A.L.R. 1302; Con
fidentiality of Welfare Records, 54 A.L.R.3d 768. 

Using the standards of confidentiality established by the 
Idaho Supreme court, I can only conclude that information in 
the possession of the Board regarding the details of private 
loan contracts subject to this opinion may not be disclosed 
to the public. This peculiarly private information is not a 
"public writing" or "public record" because it is irrelevant 
to the protection of state endowment funds, they being fully 
guaranteed by federal agencies. 

In reaching this conclusion, I have i.nqulred as to regu
lations and policies of the federal agencies guaranteeing the 
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contracts. Both the SBA and the FHA are restricted from pub
lic disclosure of such private financial information as is now 
being sought from the Investment Board. Further, I have sought 
an interpretation of state insurance coverage for potential 
tort liability stemm.ing from invasion of privacy actions by 
private borrowers. In his interpretation of the pol.icy, Mr .. 
Richard Kading of Eberle, Berlin, Kadin9, Turnbow & Gillespie, 
Chartered, states: 

"Accordingly, we would have to state 
that disclosure, such as personal 
financial information, could not be 
made by the Investment Board; and, in 
view of the nature of the situation, 
an intentional disclosure of such facts 
by the Investment Board could well con
stitute an intentional tort with. respect 
to those individuals. I believe you are 
well aware of the fact that the policy 
of insurance covering the State of Idaho 
doe~ not provide.coverage for intentional 
acts of officers, agents or employees of 
the State of Idaho,. when such acts are 
knowingly committed." 

This risk of personal li.abili ty to the Board members 
and/or its manager and staff, lends considerable weight to our 
decision to advise that private financial information of borrowers 
on the subject contracts be kept in strictest confidencG. 

Of course, written consent by the original parties to the 
contract to disclose spec~fic information will suffice to pennit 
disclosure by the Board. This may be the best method to resolve 
the matter, in the final analysis. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WAYNE V MEULEMAN 
Deputy A·ttorney General 

WVM:og 
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Mr. Pete Cennarusa 
Secretary of State 
Building Mail 

Dear Mr. Cennarusa: 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

April 25, 1974 

OFFICIAL OPINION #74-159 

It has come to my attention that the long (general) titles 
to two initiative proposals--the "Sunshine" law on campaign 
and lobbyist disclosure, and the Idaho Presidential Preference 
Primary Act--submitted to your office earlier this week, may be 
possibly defective as to form. Accordingly, I have retitled 
those bills and have enclosed two new titles herein. 

Although the Attorney General's Office has already returned 
the ballot titles to you on these measures and you have forward
ed the titles to the proponents of the respective measures, it 
is my opinion that such corrections can be made. Title 34, Chap
ter 18, Idaho Code, is silent as to whether corrections can be 
made to ballot titles after such titles are released from the 
Attorney General's Office. Furthermore, no petitions have been 
circulated or even printed by the sponsors of either measure. 
In light of the silence of the law and the situation at hand, 
it is my op±nion that corrections in the ballot titles may be 
made by the Attorney General's Office and accepted by the Sec
retary of State in this instance. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

it-:-G~:;:!~~ 
Assistant Attorney General 

JFG:lm 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

W. ANTHONY PARK 

ATTORNEY GENERAL 

Mr. Roger D. Green 
Vice President 
Financial Affairs 
Boise State University 
Building Mail 

Dear Mr. Green: 

BOISE 83720 

April 30, 1974 

OFFICIAL OPINION #74-16 1 

We wish to respond to your letter of April 11, 1974, where
in you requested an opinion from this office on the issue of 
whether or not "the deans of the schools in their meeting with 
the Directorate Affirmative Action Committee (which is com
prised of the three vice-presidents) need to obtain an authori
zation or release from the faculty members involved in order 
that they might freely and openly discuss faculty evaluations 
on performance with members of the Directorate." 

In an earlier telephone conversation you described how 
this issue of confidentiality arose. You Affirmatige Action 
Committee has made a study of faculty positions at Boise State 
pursuant to the Affirmative Action Program. The Committee has 
made certain recommendations to the Directorate of the Commit
tee which is comprised of the three university vice presidents. 
From what you have told us, apparently the Committee's recom
mendations were based on considerations other than the perform
ance of the faculty member who holds the position studied. 

Certain of your Deans disagree with the recommendations 
that the Committee has forwarded to the Directorate because 
they have made performance evaluations of the faculty members 
on which they have based their recommendations for salary and 
promotion. The committee did not have these performance evalu
ations when it was making its study. Now the Deans want to 
know if they can use the evaluations to demonstrate to the 
Directorate the bases for their actions and where the differ
ences lie between the Committee recommendations and the Deans' 
actions without authorization from the faculty member involved. 
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We should first note that the confidentiality of personnel 
matters at our colleges and universities is ftpparently based 
on practice and custom, rather than on either statutory or case 
law. This is not to say, however, that the confidentiality 
should not be respected or cannot be enforced. We believe the 
Deans were correct in not divulging the performance evaluations 
and other criteria, if any, to the Committee. From our under
standing, review of the Deans' evaluations was not included as 
a function of the Committee. 

However, the performance evaluations conducted by depart
ment chairmen, Deans, and others on whom that function is irn~ 
posed are administrative functions which are reviewed through 
administrative channels of the institutions. 'I'herefore, the 
evaluations are not absolutely confidential nor are they pro
tected by some absolute privilege, even though the information 
contained therein should not, and as a matter of custom, is not, 
available to everyone who cannot demonstrate a need to know 
the contents. 

You have described the make-up of the Directorate of the 
Committee, a~l members of which are vice presidents. These 
officers are obviously high up on the administrative organiza
tional chart to whom the.information in the evaluations could 
be made known anyway. Whether or not that information is made 
available to the Directorate which is made up of the present 
officers of the institution is an administrative decision to be 
made b~ the institution. 

We trust we have been of assistance. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 

JRH:lm 



Mr. PreJ Snook 
Prosecuting Attorney 
Salmon, Idaho 83467 

2\pril 3 0 1 19 7 4 

OE'FICif\L OPHlION ~74-162 

Re. Mailing of Tax Noticec 

I have your recant letter concerning mailing of tax notices. 
You have requested an opinion as to whether tllx notices can he 
mailed, c.Ul ,:1 group to a subdi v.idor ra.thor than the ownor::5 of a 
subJivision or wliotlwr CO[Ji,:rn · of t:he tax notices could go t:o the 
subdi viclGr. and the originals to the owrH::rs. 

In reading Sl"!Ction 60···1103, Idaho Code, I notice th0t the 
section says in part thnt the tax collector shall mail the notices 
to, 11 every taxpayer or to his agent or representative," at his 
last known post office addrC!SS. Since it provides in the alterna
t.iv01 for ,nailing tho notice to the t<J.~cpuyer or his agt:mt or reprt:,i-• 
sentative there appear,; to b,~ no rc,ason v,hy the notices could not 
be mailed to the subdivider as the agent or representative of the 
persons who are purchasin9 lots in th1w subdivision. It will probab
ly bo necessary for the owners to in some way Jolegata this mat-
ter o.f tr:u: notices to the a0cnt or represent.a ti ve. 

Hen_~ in Ada County, I know that; sor.1c of my own property is 
handlod in this manner. It therefore appears that tha tilX col
lector may mail the tax notices to tha subdivider rather than to 
the individual lot purchasers i.f it is dcnirc<l to do so. 

Sincerely yours, 

FOR 'l'HE lVl"rORN:I:~Y GENERAL 

1'/l\.JWJ.i:N FEL'l'ON 
Deputy Attornoy c,~ncral 

WF:lm 



W. ANTHONY PARK 

ATTOF~NEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

May 1, 1974 

Mr. Richard L. Barrett 
State Persohnel Director 
Statehouse Mail 

Mr. Dennis E. Chilberg 
Director of Administration 
Department of Administrative Services 
Statehouse Mail 

Dear Mr. Barr~tt and Mr. Chilberg: 
OFFICIAL OPINION #74-163 

r You have asked the Attorney General's Office two questions 
regarding Senate Bill 1527 passed by the Second Regular Session 
of the Forty-second Legislature and signed into law by Governor 
Andrus April 5, 1974. I call your attention to Official Opinion 
#74-148 previously issued by this office which also deals with 
S.B. 1527. 

You have asked the following questions: 

(1) "Does the Personnel Conunission and Direc
tor of Administration have the authority to 
adopt a new compensation schedule in lieu of 
the previously adopted schedule?" 

( 2) "Does the Personnel Commission have auth
ority to modify its earlier action with re
spect to reallocations?" 

At this point it becomes necessary to define the terms "clas
sification plan" and 11 cori1pensation plan or schedule" as they are 
used in S.B. 1527. 

Section 67-5309(a), Idaho Cod~, after stating that the Per
sonnel Conm1ission shall have the power to apf1rove classification 
plans submitted by each department, reads as follows: 
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" . The classification p.lan will include 
an appropriate title for each class, and a 
description of duties and responsibilities 
of positions in the classes and requirements 
of minimum training, experienqe and other 
qualifications, suitable for ~erformance of 
the position." 

Section 67-5309(b) authorizes the Personnel Commission and the 
director of administration to approve a ''comprehensive compensa
tion plan" submitted by each department and continues: 

" . The compensation plan shall include 
salary schedules with the salary of each posi
tion consistent with the responsibility and 
difficulty of the work as outlined in the 
job specifications." 

Clearly, then, a difference exists between ''compensation 
schedule or plan" and "classification plan". See also, Rules 
and Regulations of the Idaho Personnel Commission, rule 6 (classi
fication plan) and rule 7-1.1, (compensation plan). 

As was stated in the previously issued Official Opinion 
#74-148, at page 3: 

"Whereas, one might argue with the application 
of the term 'classification plan' to 're-al
locations', any one who is familiar with the 
legislative history of Senate Bill 1527, as 
amended, with the debate which accompanied 
its passage and with the appropriation con
tained in Section 2 therein is led inescap
ably to the conclusion that the classifica
tion plan referred to in the act is meant to 
apply to the re-allocations approved by the 
Personnel Co~nission and the Director of Ad
ministration. . 

"The use of the term 'classification plan' 
cannot be considered to be an exercise in 
legislative futility. The legislature must 
be presumed to know the difference between 
a classification plan and a compensation plan. 
11 he legislature adopL;d the cornpensa tion plan, 
or at least by implic.1tion approved it, which 
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was approved by the Personnel Commission 
which mandated a new minimum wage for state 
employees and a,2.5 per cent general salary 
increase. In addition thereto the legis
lature mandated a compensation plan which 
would reflect certain minimum annual increas
es in salary for specified pay grades. It 
also mandated the re-allocations approved 
by the Commission unless the Commission 
adopts another classification plan." 

The legislature did appropriate $1,G00,000 to fund salary in
creases through proportional raises contained in Section 1 of the 
Act. Further, $1,011,400 was appropriated to fund the "classi
fication plan'', i.e., the reallocations, in Section 2 of the Act. 

With this preface I will now turn my attention to the specific 
questions propounded. (1) It is the opinion of the Attorney 
General that the Personnel Commission and Director of Administra
tion have the'authority to adopt a new compensation schedule in 
lieu 6f the previously adopted schedule for the following reasons: 

Section 1(1) of S.B. 1527 reads, in part, as follows: 

" .. The appropriation herein made is speci
fically to be used to defray personnel costs 
in addition to, and not in lieu of, the re
vised compensation schedule to be effective 
July 1~1974, as approved Ey the Idaho Person
nel Commission on October 19, 1973, and as 
further approved bj the Director of Administra-
tion, for the Governor, on December 10, 1973, or 
such other classification plan as may be 
approved by such authorities to be effective 
July 1, 1974." (Emphasis added) 

It is the opinion of the Attorney General that the use of 
the term "classification plan" in Section 1(1) of the Act was 
an error or oversight in drafting, and that the legislature in
tended to use the words ."compensation schedule". Accordingly, 
I read the words "compensation schedule" in place of the words 
"classification plan" in Section 1(1) of the Act. 

"A large majority of the cases permit the 
substitution of one word for another where 
it is necessary to cacry out the legisla
tive intent or express clearly manifested 
meaning. 
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* * * 
"Courts have permitted the substitution of 
one word for another: where it is necessary 
to make the act harmonious or to avoid re
pugnancy or inconsistency, where the word 
being substituted can be gathered from the 
context of the act . [and.} where it is 
obvious tha.t the word used in the act is 
the result of clerical error, or mistake, 
where the substitution will make the act 
simple, or give it force and effect, or 
make it rational . . Sutherland Statutory 
Construction, 4th Ed., Vol. 2A(I973). 
§47.36, at 163-164. 

The Idaho Supreme Court followed the majority rule when 
it stated that: "obvious clerical errors or misprints in the 
statute will be corrected or words read into a statute or 
omitted therefrom if the error is plainly indicated and the true 
meaning is ob~ious, in order to make the statute express the 
legislative intent." State v. Witzel, 312 P.2d 1044, 79 Ida. 
211 at 217; at 1048 (1957) See Keenan v. Price, 68 Ida. 423, 
195 P.2d 662 (1948). To the extent that this opinion is in con
flict with Official Opinion #74-148 on this issue, this opinion 
shall control. 

The language of Section.1(1) of the Act clearly shows that 
the legislature intended that the I.P.C. have the power to modify, 
amend, rescind or replace the "compensation schedule" as it exist
ed at the time of passage of S.B. 1527. 

Section 67-5309(d), Idaho Code, also, by implication, gives 
the I.P.C. the power to modify its compensation plan. That sub
section gives the I.P.C. the authority to promulgate . 

"(cl) A rule providing for not less than bi-
ennial review by the commission and depart-
ment heads of the personnel system including 
classification and compensation plans, policies 
and procedures·. 11 

It is the opinion of the Attorney General that the I.P.C. 
and the Director of Administration have the authority to adopt 
a new compensation schedule in lieu of the previously adopted 
schedule. 

(2) It is the opinion of the Attorney General that the 
Personnel Commission has the au l:hori ty to modify its earlier 
action with respect to realloca1:ions for the following reasons: 
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Section 2(1) of S.B. 1527 reads, in part, as follows: 

" ... The appropriation made herein is 
specifically to be used to defray personnel 
costs incurred as a result of the revised 
classification plan to be effective July 1, 
1974, as approved by the Idaho Personnel 
Commission on October 19, 1973, and as 
further approved by the Director of Adminis
tration, for the Governor, on December 10, 
1973, or such other classification plan as 
may beapproved _§y such author1.ties _!::o be_ 
effective July 1, 1974." (Emphasis added) 

The legislature obviously deferred to the expertise of the I.P.C. 
and the Director of Administration in the matter of classification 
of state employees and specifically allowed such authorities to 
alter, amend, ,rescind or replace the classification plan as it 
exist~d at the date of passage of S.B. 1527. 

Further, Section 67-5309(d), impliedly gives the I.P.C. the 
power and authority to make . 

"(d) A rule providing for not less than bi
ennial review by the commission and depart
ment heads of the personnel system including 
classification and compensation plans, policies 
and procedures." 

For the above reasons the Attorney General is of the opinion 
that the I.P.C. may modify its earlier actions dealing with the 
classification plans, i.e., the reallocation plan. 

Very truly yours, 

FOR THE ATTORNEY GENERAL ,---:J c---c; 'i ) ';'--/ l.....~tJ/. . 
~ j)_)7Jl(jc__ ' t~• \ 
TERRY tE. COF • IN 
Assistant Attorney General 

TEC:lm 
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Mr. Weaver Bickle 
.Assistant to the Director 
Driver Services Section 
D0purtment of Law Enforcement 
Building Mail 

11 OFFICIAL OPINION 41=74-164 11 

Re: Assessment of Violation Point Count ... Bond Forfeiture 

Dear Mr. Bickle: 

Pursuant to yo1,1r request for a formal opinion as to the 
lE1gality of a~scssmer.t of. violation point counts on bond forfeitures 
ple.a.se be advised us follows: Prior to 1969 a bond forfeiture was 
equated wHh a conviction to initiate and sustain a mandatory or 
permissive susp0nsion of a motor vehicle operator• s license. 

ln 1969, the Supreme Court of the State of Idaho, in 
Valente vs Warner C. Mills (1969) 93 Idaho 212, 458 P.2nd 84, 
held that forfeiture of a bond posted on alleged offense of driving 
a motor vehicle while under the influence of intoxicating liquor was 
not a conviction • 

For your ready information, the facts of the Vi1lente Case 
are as follows: Valente was arrested in Coeur d 1Aleno, Idaho, on a 
charge of driving a motor vehicle while under the influence of in•• 
toxicating liquor in violation of that city's ordinance. Valente also 
refused to submit to a chemical tost to determine the umount of al
cohol in his blood. Title 49, Chapter 3, Section 52, Idaho Code, 
(the implied consent law) provides in part that any person ope.rating 
a motor vehicle in this state shall be deemed to hove given his con
sent to a chemical test to determine the alcohc,1 content of his blood, 
if a police officer, having reasonable grounds to believe such person 
to have been driving in an intoxicated condition, requests submission 
to such a test after arrnst and said person refuses to submit. Such 
refusal is a civil violation and, if the proof of facts established in 
an administrative hearing conform to the requirements of the statute, 
the operator• s license is subject to a mandatory suspension. 
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Valente, on or about tht: 5th day of August, 1967, posted a 
bail bond to ptocure his release pending trial for the alleged violation 
of the city ordinance of driving a motor vehicle while under the in
fluence of intoxicating liquor. On August 11, 1967, the then Commis
sioner of Law Enforcement, Warner C. Mills, issued a notice to 
Valente of the proposed suspension of his operator's license under the 
provisions of Title 49, Chapter 3, Section 52, Idaho Code, Refusing 
to Submit to a Chemical Test. Valente requested an administrative 
hearing and such hearing was held on September 20, 1967, and there
after the Commissioner issued an Order suspending Valente• s driving 
privileges for ninety (90) days. Valente appeerled to the District 
Court from the administrative determination. The District Court stay
ed the suspension pending hearing of the appeal. That stay continued 
until on or about December 1, 1967, at which time Valente voluntarily 
dismissed his appeal and the ninety (90) day suspension commenced 
to run. On or about the same day Valente forfeited the bond he had 
posted in police court on the original charge of operating a motor ve
hicle under the influence of intoxicating liquor. Some ten days later 
the Commissioner issued another Order further suspending Valente's 
driving privileges for an additional ninety (90) days based upon the 
forfeiture of bond. Valente requested a hearing on the Commissioner's 
action, said hearing was denied and Valente initiated a proceeding to 
set aside the ~econd Order of Suspension on the ground that a bond 
forfeiture could not be equated with a conviction and thus the Order of 
Suspension was unconstitutional and invalid. The Supreme Court, after 
discussion of the viability of Title 49, Chapter 3, Section 30, Idaho 
Code, and the subparagraphs thereof, stated: "Valente was notcon
v'Icted of any offense ••• He forfeited a bond". 

Analyzing Title 49, Chapter 3, Section 30, Idaho Code, the 
Court said that the term "bond forfeiture pertained exclusively to'vio
lation point court' system". The Court did, not find that assessment of 
points on a bond forfeiture was legally sound or approved. The Court 
was simply addressing itself to the structure of the section. 

The dichotomy as to the non-applicability of bond forfeitures 
to the criminal offense of driving while under the influence of intoxi
cating liquor or drugs and the bond forfeiture for the criminal violation 
of a moving traffic offense for whJ.ch assessment of violation point 
counts misses the thrust of the objectionable double standard. 

A conviction under Title 49, Chapter 11, Section 02, Idaho 
Code, {driving while under the influence) results in an administratfve 
suspension or revocation od: license. The point count system can, like
wise, result in an administrative suspension or revocation of license 
following the assessment of the correct number of points. IT IS THAT 
END RESULT IN BOTH CASES WHICH REQUIRES CRITICAL ANALYSIS. 

Accumulation of points for moving traffic offenses, where 
convictions are had, may result in the suspension of a motor vehicle 
operator's license. If a bond forfeiture cannot be used as the basis for 
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a suspension under facts similar to the Valente Case, suspensions 
predicated on bond forfeitures under the violation point count system 
are constitutionally irreconcilable. United States Constitution, 14th 
Amendment, Article I; Idaho State Constitution, Article I, Section 2. 

Title 49, Chapter 3, Idaho Code, has been amended a number of 
times since its enactment in 1935 as the Uniform Motor Vehicle Op
erator's and Chauffeur's License Act. (Session Laws 1935, Chapter 
88, §! 1 et seq.) Unlike many legislative acts, the definitions in 
this act are found in a number of sections. Please refer to 49-328 
{d), 49-329(5) and 49-33 7(a). It will be noted that the definitions 
as set out ln the foregoing sections do not uniformily appear at the 
beginning or end of any such section. Ordinarily, definitions ap
pear as an introduction into an act so that uniformity of interpreta
tions can be made. Subparagraph (b) of 49-330 is the definition clause 
applicable to that section. 1'he Supreme Court's reference to bond for
feitures relating to the violation point count system is obiter dictum. 
It must be remembered that the definitions in Title 49, Chapter 3 have 
the meanings respectively ascribed to them and uniformity of interpre
tation dicates a construction which effectuates the general purpose of 
the act. 

In addition to determining the non-appUcability of assessment of 
points in the point count syste.m on bond forfeitures, it is well to high
light the fact that a bond forfeiture on moving traffic violations reaches 
exactly the same result as bond forfeitures on driving while under the 
influence of intoxicating liquor, that is - LOSS OF LICENSE. Thus of 
paramount importance is the constitutional questions, 

The Supreme Court decided Valente vs. Mills, Supra, on non
constitutional grounds. That is - the equating of a bond forfeiture to 
the conviction and the structure of Title 49, Chapter 30, Section 30(b). 
Deciding the question on structure the Supreme Court did not find it 
necessary to reach the constitutional question. 

Succinctly stated, courts II shy" away from resolving constitutional 
questions if cases can be decided on other grounds. The District 
Court, however, devoted a majority of its Memorandum Decision on the 
constitutional questions. The Supreme Court and the District Court I s 
terminology was that Valente had not been convicted of any offense 
under the Coeur d'Alene, Idaho city ordinance. Both courts went on to 
say that Valente simply forfeited his bond. 

To date, issuance of an operator's license is not a matter of 
constitutional right. It has been treated consistently as a privilege. 
However, notwithstanding that issuance of an operator's permit and op
eration of a motor vehicle is a privilege, such privilege is conferred 
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by law. (Title 119, Chapter 3, Sec'lon 07, Idaho Code.) The issuance 
of an operator's license caMot be correlated with the right of the state 
to suspend or revoke except through a conviction for violating the laws 
under which the privilege is exercised. It is interesting to note that 
A mend ment 14, Section 1 of the United States Cons~itutiQ._n prov id es in 
pertinent part: 11 No state shall make or enforce any law which shall 
abridge the _privile2:~s ... " without due process of law. (Emphasis 
added.) 

The United States Supreme Court in l;t~ll vs, Burson, No. 
5586, decided in the October Term of 1970 an~ issued May 24, 1971, 
although not exactly in point, nevertheless contains very interesting 
language. The Court said; 11 Suspension of issued license thus invol
ves state action that adjudicates important interests of the licensees. 
In such cases the licenses are not to be taken away Y[ithout that ero
cedural due pr<?,£!,!S reguired by the Fourteenth ~mendment. (citing 
cases.) This is but an a pplica Uon of the general proposition that rele
vant constitutional restraints limit state power to terminate an entitle
ment whether the entitlement is dominat.ed a II righ~·• or a "privilege" • " 

Article I, Section 6, Constitution of the State of Ida ho,, 
provides in part that the right to bail shall be held inviolate except for 
capital offenses (with certain limitations not here pertinent). The only 
purpose of bail is to give the State some assurance that an accused 
will -attend subsequent proceedings involving his alleged criminal con
duct as directed by the court. Ball forfeited cannot be equated with 
convlction in that it imposes restraints for issuance of bail in direct 
violation of the Federal and State Constitutions. Llttle credence can 
be given to a position advancing as a matter of law that as a condition 
to admission to ball forfeiture thereof is a confession of guilt. In no 
manner can forfeiture of bail be construed to obviate the constitutional 
requirements of jury trial, the right to a speedy and public trial, the 
right to appear and defend in person or by counsel. Amendments 6 and 
7, United States Constitution and Article I, Sections 6, 7 and 13, 
Constitution of Idaho. 

By no means is bail to be construed as a punishment. The 
whole concept of admission of bail, prior to trial, is to combine the 
administration of criminal Justice with the convenience of and fairness 
to a. person accused but nct proven guilty. To rule otherwise strikes at 
the fundamental due process which is the. touchstone of American juris
prudence. 

Due process of law, if it means anything at all, is a safe 
guard of those fundamental rights of the citizens of this state and 
country. If we equate bail forfeiture to conviction every constitutional 
guarantee above set forth is denied an accused. 

Title 19, Chapter 25, Section 5, Idaho Code, provides: 
11 Bench Warrant to Enforce Attendance. If the defendant has been dis
charged on bail, or has deposited mon~y instead thereof, and does not 
app~ar ••• when his personal appearance is necessary, the court, in 
addition to the forfeiture of the undertaking of bail, or of the money 
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deposited, may direct the clerk to issue o bench warrant for his arrest". 
Gan it be realistically argued that if an accused does not appear and 
the bail is forfeited that upon subsequent arrest by his sureties orupon 
bench warrant, ,?r appe.1.rs voluntarily thl..lt he could be heard to argue 
that to prosecute him would place him in double Jeopardy. The fact of 
the matter ls that the merits of the offense have not been tried, there 
htrn bf-.:en. no plea of guilty, ther(;'. hos been no trial by jury or convict
ion. Taken in the best light the most that eon be said io that there hils 
bt~en an accusation made against a subject. 

Anyone with a modicum of criminal ·trial practice knows that 
you «1nnot impeach a witness on an accusation, charge, or bond for
fe-iture. In short, there has been no determination of guilt. 

Constitutionally and logically, POINTS ON BOND 
FORFEITURES MAY NOT BE ASSESSED. At tho sumo time, it is urged 
that coopcra tion of the courts and prosecutors 1)3 elicited to a ssurn 
that u b,:md forfeiture will not be used as u tool to avoid the well 
grounded public policy and statutory lnw of removing hazardous drivers 
from the highway of this state. 

Jf'B/b 
cc: VJ • Anthony Park 

John Bender 

Very truly yours, 

FOR THE ATTORNEY GENE.lAL 

JAY f. BATES, 
D~puty Attorney General 
A a signed to the Department 
of Law Enforcement 
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.MEMORANDUM OFFICIAL OPINION NO. 74-165 

TO: Dr. John W. Harris, Administrative Director, State 
Hospital South 

FROM: Don Burnett, Assistant Attorney General 

RE: Authority to Receive Persons Not Voluntarily Presenting 
Themselves for Admission and Who Are Not Accompanied 
by Proper or Complete Commitment Orders 

Th~ Idaho statutes governing hospitalization of the mentally 
ill contain three sections authorizing the director of a facility 
to receive persons for observation, evaluation, care and treat
ment. Idaho Code §66-318 empowers the director to grant 
applications for voluntary admission on either "patient" or 
"lodger" status. As defined in Idaho Code §§66-317(e) (1) (2) a 
"patient" is distinguished from a "lodger" in that the former 
receives treatment while the latter is admitted for the narrower 
purposes of observation and evaluation. When a person has been 
a "lodger" for seven days, he must either assume "patient" status 
or be discharged from the facility. The second statute, Idaho 
Code §66-325, authorizes the director to receive any individual 
committed specifically to his facility or committed generally 
to the Board of Environmental and Community Services by a court 
of competent jurisdiction. Finally, Idaho Code §66-335 permits 
the director to receive persons serving sentences on criminal 
convictions, pursuant to rules and regulations adopted by the 
Board of Environmental and Community Services acting in conjunc
tion with the State Board of Correction. 

None of these statutory provisions furnishes guidance for 
the proper disposition of persons who do not voluntarily present 
themselves for admission and who are not accompanied by proper 
or complete commitment orders. A common example of such a 
situation is represented by the individual deposited in the 
facility's admissions office by relatives or law enforcement 
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personnel who indicate that they are acting pursuant to verbal 
orders from a judge or in response to conduct by the individual 
appearing to manifest a mental disorder. Lacking the person's 
consent, and in the absence of a valid commitment order, the 
facility is precluded, subject to an exception stated below, 
from affording treatment. Nevertheless, the facility's staff 
may deem it advisable to detain the person for observation, 
evaluation and.care pending a diagnosis and treatment decision. 
Detention in this circumstance has no statutory basis. The 
provision of the Idaho Code relating to detention, §66-350, 
.applies only to cases where "proceedings .for judicial commitment 
have been commenced." However, no statute expressly prohibits 
such detention; consequently, the facility's proper course of 
action turns upon the nature and extent of its authority under 
the common law. 

The "common law" consists of rules established by the 
gradual accretion of court decisions in cases not controlled 
by statute. One such rule provides that a person who is so mentally 
ill as to be dangerous to himself or to others may be detained 
without judicial proceedings in situations of urgent necessity. 
See Annotation, 92 A.L.R.2d 570. Application of this rule 
turns on the elements of (1) actual mental disorder, (2) immedi
acy·of the danger and (3) the necessity of taking affirmative 
action to prevent harm. E.g., In re Sleeper, 147 Me. 302, 87 
A.2d 115 (1952); Warner v-:-State"; 297 N.Y. 395, 79 N.E.2d 459 
(1947); Crawford v. Brown, 321 Ill. 305, 151 N.E. 911, 45 A.L.R. 
1457 (1926). A mental disorder which does not render a person 
immediately dangerous to himself or others does not afford 
grounds for detention, even though the individual's behavior is 
otherwise abnormal. Belger v. Arnot, 344 Mass. 679, 183 N.E.2d 
866 (1963); Boesch v. Kick, ~7 N.J.L. 92, 116 A. 796 (1922); 
Maxwell v. Maxwell,-189Iowa 7, 177 N.W. 541, 10 A.L.R. 482 (1920). 
Moreover; although some courts have held that detention is valid 
if there is a reasonable belief that the person is dangerously 
mentally ill, others have disapproved of detention in all cases 
but those where actual mental illness is demonstrated. Orvis v. 
Brickman, 90 App. D.C. 266, 196 F.2d 762 (1952); Christiansen v. 
Weston, 36 Ariz~ 200, 284 P. 149. (1930); but compare Collins v~ 
Jones, 131 Cal. App. 747, 22 P.2d 39 (1933)(subsequently overruled 
on other grounds). 

The foregoing rule, allowing detention without judicial 
proceedings in certain types of urgent cases, is supplemented by 
another rule compelling hospitals to furnish treatment in exigent 
circumstances. In general, the common law does not impose a duty 
to act as the "Good Samaritan;" that is, it does not require one 
person actively to assist in the preservation of the person or 
property of another. E.g., Powers y_. Massachusetts Homoeopathic 
Hospital, 109 F. 294 (C.C.A. 1st 1909). Adopting this approach, 
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the courts often have upheld decisions by hospitals to refuse 
admission to patients. E.g., Modla v. Parker, 17 Ariz. App. 54, 
495 P.2d 494 (1972), cer:r=-den. 409 U.S. 1038 (1972); Hill v. 
Ohio County, 468 S.W.2d3067Ky. 1971), cert. den. 4047f:s".-1041 
(1972); LeJeune Road Hospital, Inc. v. Watson,171 So.2d 202 
(Fla. App. 1965)-.-However, the courts have carved out an 
exception with respect to emergency cases. Stanturf v. Sites, 
447 S.W.2d 558, 35 A.L.R.3d 834 (Mo. 1969); Wilmington General 
Hospital v. Manlove, 54 Del. 15, 174 A.2d 135 (1961); O'Neill 
v. Montef1ore Hospital, 11 App. Div.2d 132, 202 N.Y.S.2d 436 

-Tl9 60) . 

The scope of treatment afforded in an emergency context 
must include observation, examination by personnel able to 
detect problems and to arrange for treatment, and the furnishing 
of suitable aid reasonably and immediately necessary for preser
vation of life or health. New Biloxi Hospital, Inc. v. Frazier, 
146 So.2d 882 (Miss. 1962) .--i:fhe duty to furnish emergency treat
ment is imposed with special emphasis on public institutions. 
Williams v. Hospital Authority of Hall County, 119 Ga. App. 626, 
168 S.E.2d 336 (1969). In the same vein, the "Standards of the 
Joint Commission on Accreditation of Hospitals" require that 
emergency services provide "adequate medical and nursing personnel 
available at ai'l times." See discussion in Powers, Hospital 
Emergen·cy Service and the Open Door, 66 MICH. L. REV. 1455 (1968). 
A hospital and its staff may be held liable in damages for a 
negligent diagnosis or failure to furnish appropriate treatment 
in an emergency. See Annotation, 72 A.L.R.2d 396 (Supp.). 
Furthermore, the courts have tended to exact a particularly high 
standard of care from facilities specializing in treatment of 
mental disorders, as opposed to general hospitals. See Annotation, 
11 A.L.R.2d 751, 795 (1950); cf. Mesedahl v. St. Luke's Hospital 
Ass'n, 194 Minn. 198, 259 N.W-.-819 (1935) .-

Therefore, integrating the two rules examined above, it 
appears (1) that the staff of a public mental health facility 
have the authority at common law to detain a person for observation, 
evaluation and care if he clearly exhibits a mental disorder which 
poses an urgent threat of harm to himself or to others; and (2) 
that the staff are obligated when emergencies arise to provide 
treatment to the extent necessary for the immediate protection of 
life and health. Obviously, these determinations must be made 
by trained personnel. A person who is improperly detained may 
bring an action against those so detaining him for false imprison~ 
ment. See Annotation, 30 A.L.R.3d 523. In addition, he may 
bring an action for damages under 42 U.S.C. §1983. See discussion 
in 16 A.L.R. Fed. 440. Ordinarily, such actions will not lie if 
the staff have accepted the patient for treatment at the facility 
in reliance upon the individual's valid consent or upon a court 
order which appears regular on its face. E.g., Arensman v. 
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Brown, 430 F.2d 190 (7th Cir. 1970) (applying Indiana law); Kenney 
v. Hatfield, 132 F. Supp. 814 (W. D. Mich. 1955), aff 1 d, 232 F.2d 
288 (6th Cir. 1956), cert. den., 352 U.S. 855 (1956); cf. Hansen 
v. Lowe, 61 Idaho 138-;-Df0 P.2d 51 (1940). But where neither 
consent nor an order is available, the staff must not exceed their 
common law authority if-potential liability is to be avoided. 

Analyzed collectively, the case decisions do not provide 
consistent or firm guidance on the duration of permissible 
detention for the purposes of observation, evaluation and care 
prior to treatment. However, Idaho Code §66-320 is instructive. 
-This statute prescribes a deadline of five days for releasing, or 
notifying the appropriate court of the need for commitment proceed
ings with respect to, a voluntary patient who requests his release. 
In the absence of another, more definitive guideline, this author 
recommends that the five-day limitation be adopted by analogy for 
the purpose of restricting the length of detention without a consent 
or an order. The director of the facility should, prior to the 
expiration of this period, obtain the patient's valid consent to 
treatment, notify the court to commence the necessary proceedings 
for commitment, or discharge the patient. As a matter of administra
tive policy, in order to minimize exposure to possible liability, 
the indicated action should be completed as soon as possible before 
the recommended!cut-off date. 

Summary and Recommendations 

The Idaho Code sections governing hospitalization of the 
mentally ill do not adequately cover factual circumstances marked 
by the absence of a voluntary consent to treatment or a valid order 
of commitment. In such circumstances, the hospital staff should 
first attempt to ascertain whether or not the individual in question 
is subject to a court order which has not yet been delivered or 
reduced to writing. If so, the staff should contact the court 
directly to verify the existence of the order. Then, if it further 
appears to the staff from other information available that the 
individual suffers from a mental disturbance posing an immediate 
threat of harm to himself or to others, he may be detained at the 
hospital. The court should be notified that such detention will 
not extend for a period longer than five days; and that, if a 
written order is not received by that time, the patient will be 
discharged unless a valid consent to treatment has been obtained. 

If the circumstances do not indicate any prior judicial 
proceedings, the staff should review the proposed patient's mental 
condition with special care, to avoid possible liability for 
illegal detention. At the same time, however, they should also 
be prepared to diagnose problems and arrange for suitable treatment 
if immediately necessary for the preservation of life or health in 
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an emergency case. If the individual is detained for evaluation, 
or is afforded emergency diagonosis and treatment, the staff should 
determine whether or not the facts would support a petition for 
involuntary commitment. If so, the appropriate district court 
should be notified. If judicial proceedings are not commenced, 
and the patient does not consent to treatment, he should be 
promptly discharged in five days or less. 

Don Burnett 
Assistant Attorney General 

April 2, 1974 
(as modified May 1, 1974) 
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· Official Opinion 174-166 

Honorable Monroe c. Gollaher 
Commissioner of Insurance 
Department of Insurance 
B U I L D I N G 

RE: Request for Attorney General's Opinion 

Dear Mr. Gollaher: 

You have asked for an opinion as to whether: 

1. Section 41-228(~) Idaho Code, would allow deduction 
of expenses incurred during one year in other than 
during the next calendar year. 

2. It would be lawful for the Commissioner to allow 
filing of an amended return for a "next succeeding 
year" so that an overlooked offset might be inserted. 
As to this, it should be noted that all taxes have 
been transmitted to the State Treasurer for placement 
in the General Fund as is required by Section 41-406 
Idaho Code, and that there is presumably no provision 
for refunds once this has been done. 

3. A company that may have incurred eligible examination 
expense in excess of premium tax due in a "next suc
ceeding year" may carry forward that portion of the 
unused offset to other succeeding years. 

Domestic insurers are required to pay to the State of 
Idaho taxes on gross premiums received by the insurer on the 
risks written in the State. (41-402 Idaho Code) These taxes 
are in lieu of other taxes, such as taxes on income. (41-405 
Idaho Code) A domestic insurer must pay the expenses of being 
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examined bv the Insurance Commissioner. (41-228 Idaho Code) 
The expense of the examination may be claimed as an off~ 
against premium taxes owed. (41-228(3) Idaho Code) 

However, the offset allowed by 41-228(3) of the Idaho 
~ is against "premium taxes payable.to the State of Idaho 
in the next succeeding calendar year".•· Premium taxes on busi
ness in a calendar year are payable by March l of the following 
year. (41-402 Idaho Code) The language of 41-228(3) entitles 
the domestic insurer ane'xamination expense offset against 
those taxes payable by March 1 of the following year. 

If the intent of the legislature in enacting 41-228(3) 
had been to allow an offset against taxes incurred in years 
other than the year .of the examination expense, the words "in 
the next succeeding dUendar year" would have no meaning. 
Since it must be assumed that the legislature means to include 
all the language of enacted statutes, the term "in the next 
succeeding·c~lendar year" cannot be ignored in the interpretation 
of the statute. 

We find tha language of a Texas court persuasive in a 
similar situation. Reductions against a premium tax were not 
allowed for any year subsequent to the year in which the 
statute allowed a reduction of tax. 

"We are dealing with a statute which purports to levy an 
annual tax. If the legislature had intended to require a 
refund of taxes properly paid in prior years, it is reasonable 
to assume that this intention would have been expressed in 
plain language." (State v. National Lloyds, 368 S.W.2d 765, 
766(1963)) 

"It is our opinion that the legislature did not intend ••• 
the recognition of a 'tax credit' which may be carried back to 
prior years or forward to subsequent years." (Ibid. p. 767) 

Would it be lawful for the Commissioner to allow the fil
ing of an amended return for a "next succeeding year" so that 
an overlooked offset might be inserted? 

Again, the same argument applies. We can find no Idaho 
~ section that allows an amended premium tax return.· Since 
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the legislature did not provide for an amended return, it must 
be assumed that no such return was intended to be allowed. 

It should be noted, however, that the Idaho Code does 
provide for the return of "excessive" taxes. -A"refund fund 11 

is available for the repaying of overpayments made under the 
Income Tax Act "and for the purpose of repaying any other 
erroneous receipts illegally assessed or collected, penalties 
collected without authority and taxes and licenses unjustly 
assessed, collected or which are excessive in amount, where 
the proceeds of such coiTecf£on, taxes, license or 'receipt are 
credited to the General Fund •••• " (Section 63-3067 Idaho Code, 
emphasis added) A premium taxpayer would be eligibiefor-pay
ment from the refund fund, where such payment is justified, 
since premium taxes are placed in the General Fund. (Section 
41-406, Idaho Code) In order to obtain the refund, the tax
payer mustfullow""""the statutory requirement for making claims 
against the State of Idaho. (Section 63~3067, Ida~£_~) 

The last question asked is whether a company that may 
have incurreq eligible examination expense in excess of premium 
tax que in a '"next succeeding year" may carry forward that por
tion of the unused offset to-other succeeding years. 

Section 228(3) Idaho Code allows for an offset only from 
the taxes payable "in-the··next-succeeding calendar year". Pre
mium taxes on business in a calendar year are payable by March 1 
of the following year. There is no provision for offsets against 
taxes due after March l of the year following the year in which 
the examination expenses are incurred. 

An argument can be made that the legislature by enacting 
Section 228(3) Idaho Code intended to place the total expense 
of examination on-the"state. However, that argument fails 
because the legislature specifically allowed the offset only 
against the taxes payable by March 1 of the next calendar year. 

There is no offset provided for examination expenses in 
excess of the premium tax owed for ·the year in which the expense 
is incurred. Nor does there appear to be an "excessive" payment 
that would allow recovery under Section 63-3067 Idaho Code. ~-- ----

Very truly yours, 

FOR THE ATTORNEY GENERAL 

David B. Vaughn 
Assistant Attorney General 

DBV:gc 
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OFFICIAL OPINION #74-167 

Re: Request for Opinion on Surface Drainage 

Dear Mr. Marsden: 

By letter dated March 22, 1974, you requested the opinion 
of this office' on the following ques_tions: 

1. Does Chapter 3, Title 43, Idaho Code, en
able an irrigation district toassessproperty 
owners within the district for the construction 
of drainage works which the Board of Directors 
of the irrigation districts would deem neces
sary in their discretion? 

2. Are drainage districts able. to levy like 
assessments upon property owners within the 
individual drainage districts for more than 
normal storm drainage and water pollutants? 

3. Are the irrigation districts and drainage 
districts in the State of Idaho legally capable 
of refusing discharge in natural waterways? 

1. 

It is our opinion that Chapter 3, Title 43, Idaho Code, 
does enable an irrigation district to assess property owners 
within the district for the construction of drainage works 
at the discretion of the Board of Directors. Section 43-306, 
Idaho Code, allows an irrigation district to perform certain 
cfrainage functions: 



Mr. Alvin S. Marsden 
May 2, 1974 
Page 2 

11 43-306. Levy Authorized for Purpose 
of DrainingLands Within oistricts.-
Any irrigation district now organized, 
or which may hereafter be organized, 
under the laws of the state of Idaho, 
shall have authority to construct drain
age works for the purpose of draining, 
or reclaiming any land or lands, with
in such irrigation district, w_hich 
authority shall be exercised by the 
board of directors in its discretion. 

"'rhe board of directors before levy 
as hereinafter provided, shall deter
mine by resolution spread upon the 
minutes thereof if any of the lands 
within an irrigation district are in 
need of drainage, and should be drained 
to protect said land or other lands 
within said district from damage from 
seepage or other waters, sribterranian 
or otherwise, then the board of direc
tors of such district shall have the 
power and authority; at the time pro
vided by law for levying assessments 
for operation and maintenance of said 
irrigation district. In addition to 
such assessments, also [to] levy an 
assessment against the lands of said 
irrigation district for drainage pur
poses, said levy not to ex~eed in any 
one year 40% of the total amount levied 
for operation and maintenance purposes. 
Such assessment for drainage shall in 
all respects be levied and collected 
at the same time and in the same manner 
as assessments for operation and main
tenance. 

"All funds collected for drainage pur
poses under the provisions hereof shall 
be kept in a s~parate fund to be known 
as "Drainage Fund" of said irrigation 
district, and the monies in said "Drain
age Fund" from time to time may be ex
pended by the board of directors of said 
irrigation district." 

Section 43-306 authorizes an irrigation district to con
struct drainage works to drain lands within the district. 
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A decision to construct such drainage works is within the dis
cretion of the board of directors. The statute limits the 
amount of money that can be expended for drainage purposes to 
40% of the total amount levied for all operation and mainten
ance purposes by the irrigation district during any one opera
ting year. 

An irrigation district may exercise "all the functions, 
_powers and authority of a drainage district" if it complies 
with the procedural mandates set out in•~ections 43-308 through 
43-312, Idaho Code. The right of an irrigation district to 
assume the responsibilities and duties of a drainage district 
is conferred by Section 43-307, Idaho Code. If an irrigation 
district complies with the mandates of these sections, it is 
apparent that no dollar limit nor any percentage limit is 
placed on spending for drainage. Such is not the case under 
Section 43-306, where an irrigation district performs drainage 
functions without procedural formalities and is limited in the 
amount spent for drainage works up to 40% of the total amount 
levied during any one year for operation and maintenance pur
poses. 

Assuming that an irrigation district is operating drain
age works under Idaho Code, Section 43-306, rather than under 
Section 43-307 through~312, said irrigation district is not 
a drainage district, but simply an irrigation district perform
ing some drainage functions. Therefore, assessments for pay
ing for drainage works must be ''levied and collected at the 
same time and in the same manner as assessments for operation 
and maintenance" of irrigation functions. 

Section 43-701, Idaho Code, authorizes the Board of Direc
tors of an irrigation distri~to apportion assessments for 
operating and maintenance expense and mandates that these 
assessments "shall be spread upon the lands in the district 
and shall be proportionate to the benefits received by such 
lands . " (Emphasis added)-. -

The principle that lands within an irrigation district 
shall be assessed in proportion to ~he benefits received 
appears throughout Title 43. See, for example, Section 43-404 
(retirement of bond issu~); Section 43-606 (refunding bonds); 
Sections 43-331, 43-332 and 43-334 (levy of special assessments). 

For the above reasons, it is the opinion of the Attorney 
General that an irrigation district may, under Section 43-306, 
construct drainage works at the discretion of the Board of 
Directors and that assessments of land within the district may 
be made as long as not more than 40% of the assessments levied 
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by the district in any given year are expended on drainage 
works. The apportionment of assessments for drainage works 
must be based on the benefit accruing to each parcel of land, 
individually, within the district. Further, if an irrigation 
district complies with Sections 43-307 through 43-312 of the 
Idaho Code, it may thereby become a dual purpose district. It 
will, on the one hand, be an irrigation district with all the 
rights, powers and duties of an irrigation district and, on 

_ ·the other hand, it will also be a drainage district with all 
the rights, powers and duties associated therewith. If an 
irrigation district takes the necessary procedural steps to 
also become a drainage district, the 40% expenditure rule found 
in Section 4 3-3 06 of the Idaho Code does not apply. 'Therefore, 
once the drainage districtTsestablished, all assessments 
made for drainage purposes within that district may be expended 
for construction, maintenance and operation of a drainage 
system. 

2 • 

It is our opinion that drainage districts organiied under 
the laws of trie State of Idaho, and irrigation districts 
qualifying as drainage district under Sections 43-307 through 
43-312, are empowered to levy assessments upon land within the 
district for more than the "normal" storm drainage and water 
pollutants. All drainage district assessments must be made on 
the basis of benefit accruing to the particular tract of 
land being assessed. Sections 42-2914, 42-2915, 42-2934 and 
42-2935, Idaho Code. 

Each tract of land in the district pays a part of the 
total assessment in proportion to the benefits that, in the 
judgment of the Board of Directors, will accrue to that tract 
of land as a result of the expenditure of the monies collected 
through the assessment and levy. It therefore follows that if 
a drainage district provides for drainage of ordinary surface 
water from a tract of land, benefits will likely be less than 
when the drainage facilities are providing for drainage of more 
than "normal" storm runoff from another tract of land. Argu
ably, the more water drained from a tract of land, the more 
benefit to the land. It is our opinion that a drainage district 
may assess higher rates ~gainst property in need of drainage of 
more than a "normal" amount of surface water. 'I'he assessment 
must be based on the benefit accruing to the land in the judg
ment of the Board of Directors. 

It is further our opinion that a drainage district may 
levy higher assessment rates against property contributing more 
than the "normal" amount of pollutants to the drainage system. 
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A drainage district under proposed federal regulations will be 
responsible for the water quality of district water discharged 
into natural streams and rivers within the State of Idaho. 
The cost of maintaining systems to monitor pollution factors 
in the final discharge into natural streams or rivers and the 
cost of any equipment or processes necessary to remove pollu
tants from said discharge will be borne by the district. Yet, 
a parcel of land within the district that is contributing 

. little or no pollutants to the ultimate ~ischarge arguably is 
not receiving the same benefits from poilution control devices 
and processes as is a tract of land which is heavily polluting 
the system, and the tracts should be assessed accordingly. 

3. 

This is the fourth time we have been asked to write on 
this subject. On September 13, 1972, we wrote: 

"The downhill property holders have no 
right to abatement of natural flows of 
rain or other runoffs over their land 
from uphill sources. on the other hand, 
the uphill property holder cannot make 
these runoff flows More burdensome, by 
channeling the runoffs into a single 
stream, or otherwise. Thus, if the flow 
of runoffs has not been augmented or 
intensified, there is no right in the 
downhill (sic) property holder to 
force the canal to accept natural run
off, II 

On September 10, 1973, we said: 

"f..,.s you can readily understand, the 
water in the irrigation system must 
eventually discharge into a natural 
water course. Since the irrigation 
district would be responsible for 
discharging waters that meet environ
mental standards, the use of its sys
tem to carry off drainage waters would 
impose an additional burden and cost 
in meeting federal and state water 
quality standards. We know of no law 
that would compel an irrigation dis
trict to accept that responsibility. 
Additionally, it would also make no 
difference to this opj_nion whether 
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the water was pure or not. In any 
event, the irrigation district sys
tem would be placed under a burden 
which its system was not designed to 
accept. Its property cannot be used 
without its prior consent." 

In regard to the drainage of surface waters over the pro
_perty of another, Idaho has adopted the ~o-called civil-law 

- rule. Loosli v. Beseman, 66 Idaho 469, '162 P.2d 393 (1945); 
Harper v. Johannesen, 84 Idaho 278, 371 P.2d 842 (1962). We 
quote from the Loosli case: 

"'Upper land-owner has easement of 
drainage in land of lower proprietor 
to the extent of the water naturally 
flowing from the upper to the lower 
tract; but the servitude in the lower 
land cannot be augmented or made more 
burdensome by the acts or industry of 
the upper land owner. 

* * * 

"' . Water seeks its level and 
naturally flows from a higher to a 
lower plane; hence the lower surface, 
or inferior heritage, is doomed by 
nature to bear a servitude to the 
higher surface, or superior heritage, 
in this: that it must receive the 
water that naturally falls· on or flows 
from this latter. . . But this rule 
-- this expression of the law -- only 
applies to waters which flow naturally 
from springs, from storms of rain or 
snow, or the natural moisture of the 
land. Wherever courts have had occa
sion to discuss this question, they 
have generally declared that the servi-. 
tude of the lower land cannot be aug
mented or made ~ore burdensome by the 
acts or industry of man.'" 66 Idaho 
at 474 and 477. 

The "civil-law" rule is implicit in Section 42-2915 and Section 
42-1107i Idaho Code. 
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In regard to drainage of surface waters into a natural 
water course, the rule in Idaho is broader. While making a 
reasonable use of his land, an upland owner may discharge 
artificial, "foreign", or augmented water, such as irrigation 
waste water, into a natural water course so long as the 
discharge is not injurious to the property of another. Poole 
v. Olaveson, 82 Idaho 496, 356 P.2d 61 (1960) and California 
cases cited therein. 

Conversely, regarding the appropriation of public and 
private waters in Idaho, an upper land owner may trap or col-. 
lect diffuse drainage (so-called private water), but he may 
not trap or collect water in a natural channel or water course 
(so-called public waters) to the injury Of a senior downstrean1 
appropriator. Jlutchinson v. Watson Slough Ditch Co., 16 Idaho 
484, 101 P. 1059 (1909); J·ones v. McIntire, 60 Idaho 338, 91 
P.2d 373 (1939); Ward v. Kidd, 87 Idaho 216, 392 P.2d 183 (1964). 

-If an irrigation district has integrated a natural water 
course into its irrigation system, it does not lose its identity 
as a natural water course, even if physical alterations are made 
by the distric't. Poole v. Olaveson, supra, at 503. 

Moreover, the irrigation district has a duty to make any 
changes in the natural water course of sufficient capacity to 
accommodate not only natural flows but also such high water 
flows as may reasonably be anticipated from heavy or protracted 
rains. Harper v. Johannesen, supra, at 284. The district may 
not alter the natural water course in such a way as to reduce 
its natural capacity so that a lower quantum of augmented, 
foreign or waste water drainage intD the natural water course 
that will injure the district. Cheesman v. Odermott, 247 P.2d 
594, 596 (Calif. Third District, 1952) . 

An irrigation district may be required to respond in 
damages for injury to person or property for negligent over
flow or escape of water from its ditches. Stephenson v. Pio-
neer Irrigation District, 49 Idaho 189, 288 P. 421 (1930) __ _ 
The Environmental Protection Agency has stated that it will 
hold an irrigation district responsible for water quality at 
the outfall of the distrtct's water into navigable waters. 
40 CFR 125.l(p). We understand that the Environmental Protec
tion Agency has not yet decided whether irrigation districts 
will be required to treat pollutants draining from subdivisions 
into the irrigation system before discharge into navigable 
waters, or whether the owners of subdivisions will be required 
to treat the drainage before it flows into the irrigation sys-r tern. 
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Until such time as the artificial, foreign or augmented 
discharge becomes injurious in some way to the irrigation dis
trict, and the injurious discharge continues for the prescrip
tive period, no prescriptive easement arises. Poole v. Olave
son, supra. 

To summarize, an irrigation district may refuse to allow an 
upland owner to drain surface waters into its ditch or canal if 
the surface waters have been augmented or made more burdensome 
by the act or industry of the upland ow~er. On the other hand, 
an-irrigation district may not refuse to allow an upland owner 
to drain augmented or more burdensome surface waters into a 
natural channel or water course that has been integrated into 
the irrigation district's system, absent a showing that the up
land owner is making an unreasonable use of his land or that 
the augmented or more burdensome drainage is working injury up
on the district. 

Application of these general rules to a particular fact 
pattern must be made by the parties in interest or the judi
ciary and not by the Office of the Attorney General. 

MJM:TEC:cg 

Very truly yours, 

FOR THE A'rTORNEY GENERAL 

MATTHEW ,J. MULLANEY, JR. 
Deputy Attorney General 

'l'ERRY E. COFFIN 
Assistant Attorney General 
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. May 6, 1974 

Mr. Ben Cavaness 
Schou & Cavaness 
Attorneys at Law 
P. O. Box 38 
American Falls, Id 83211 

Re: Power County Highway District 
Authority to Ena ct Traffic Laws 
and Provide Penalties 

Dear Mr. Cavaness: 

"OFFICIAL OPINION #74-168 11 

This will acknowledge receipt of your letter of April 18, 
1974, on behalf of Power County Highway District addressed to 
the Attorney General. 

From your letter and our telephone conversation it appears 
that a resident of Power County is constructing a n0w homo and you 
expect others to be built in the same area in the near future. For 
ingress and egress, these persons must construct a private road 
connecting with a public highway administered by the highway dis
trict. As I understand, the connection being proposed by the build
er would be in a location where the terrain is such as to establish 
a v0ry dangerous traffic hazard. The Highway Commissioners are 
opposed to the construction of the entrance way of the private road, 
at this point, and desire to create, by ordinance, specifications 
establishing minimum standards and specifications for the connect
ors of an entrance way to a public road in the district and to provide 
for criminal penalties for a violation of the ordinance. 

Article 12, Section 2, of the Jdaho Constitution provides: 

"Local police regulations authorized. Any county 
or incorporated city or town may make and enforce, 
within its limits, all such local police, sanitary 
and other regulations as are not inconflict with its 
charter or with ~he general laws. 11 

Thus, a county or city may enact criminal laws so long as 
they are not in conflict with the general law. 
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A highway district in Idaho is not a political municipality 
created for governmental purposes but is a quasi municipal cor
poration created for o special purpose, namely, that of construct
ing and maintaining highways in its district (with the exception of 
State Highways under the jurisdiction of the State IHghway Depart
ment). Sections 40-1608, 40 ... 1610, 40-1611, Idaho Code; Strick
faden, et al vs Greencreek Big_hway District, 42 Idaho 738, 248 P. 
456; 49 ALR 105 7; .§.hos hone Highway District of Lincoln County V§. 

An,derson, 22 Idaho 109,119. ,._: 

The highway district has a proprietary interest in the 
highways under its jurisdiction. The 'district, when it constructs a 
highway, will build it according to specifications to handle certain 
weights and speed. It has the authority to alter size, weight and 
speeds upon the district highways. Section 49-906, Idaho ()._gde • 
The district also has authority to raise or lower speeds under Sec
tion 49-703, Idaho Code • 

. Under the statutory authority given highway districts, and 
coupled with the fact the district is the owner and has control of 

· the entire highway, it is my opinion that the district may impose 
such standards and specifications upon a person wishing to connect 
to the district's highway so long as the standards and specifica
tions are reasonable and fair to all persons in the same position. 
The district could rnquire a map and specifications to be submitted 
to them prior to commencement of work and require the Commis si
oners' approval. In the event the request is denied, the builder 
would have to find other means of reaching the highway or agree to 
whatever conditions imposed by the Commissioners. 

It is my feeling that it would be far easier and more 
successful to enjoin an encroachment based on an ordinance than 
it would be to use the criminal process. 

Most counties have ordinances regarding their highways 
and I would suggest you inquire of the surrounding counties for 
ideas. If I may be of further assistance, please advise. 

cc: 

~e ectfully yours, 

( FO THE ATTOR~.,;:,fENE1~AL 

,,, .: Lf?J1t:-l
1
/Jf J.{{£4~ 

·a·. l MES W. ·BLAINE, 
· · • eputy Attorney General 

As signed to the Department 
of Law Enforcement 

W. Anthony Park, Attorney General 
John Bender, Commissioner 
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Representative 
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BOISE 83720 
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Co-Chairmen, J~int Finance
Appropriations Committee 
Room 327 
Statehouse Mail 

OFFICIAL OPINION #74-169 

Re: Special Legislative Audit Report of 
Boise State University 

Gentlemen: 

We wish to respond to your Committee's resolution to trans
mit to this office for review, action and response the report of 
the Legislative Auditor on the special audit he conducted at Boise 
State University. As you know, the State Board of Education has 
also asked this office to respond to it on the same audit. It is 
our understanding that the Board decided to respond to your re
quest for its reaction after we made our response. Because the 
Board would not be meeting until after your May 31-June 1 meeting, 
and since you have requested the Board's reaction to the audit 
at that time, we responded first to the Board's request. The sub
stantive parts of our report to the Board are identical to this 
response to your committee's resolution. We accept the facts re.,... 
cited in the audit as all operable facts to be considered. The 
audit appears to be a thorough and complete investigation of cer
tain allegations. Therefore, we will base this report only on 
those facts. Further, we wish to respond only to those areas of 
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the audit which carry the Legislative Auditor's recommendations, 
inasmuch as those areas which do not carry recommendations were 
practices, activities or events at the institution which were 
changed, discontinued or happened prior to the audit or were act
ivities, practices or events which, once stopped, discontinued or 
occurred, have not been reestablished or repeated. Therefore, we 
will make no comment on the allegations and conclusions on travel, 
instructional materials center investigation and building and 
grounds investigation. 

The audit was performed as a result of certain allegations of 
improper activity at the university. The allegations are in such 
terms as "illegal appropriation of funds", "fraudulent presentation 
of plans", "illegal payment II of funds, "illegal" receipt of funds, 
all of which carry the strong implication of criminality. From the 
facts as found by the Legislative Auditor, we can find none which 
support those implications. Therefore, any suggestion or implica
tion of criminal activity based on the facts described in th~ audit 
are held and espoused, not by this office, but by the person or 
persons making and supporting the allegations. 

This is not to say, of course, that irregularities and impro
prieties did not occur at the institution or that the allegations of 
certain improper activity ~ere- not based on fact as found by the 
Legislative Auditor. 

I 

We are of the opinion that the most important findings of the 
Legislative Auditor were the remodeling projects paid for out of the 
funds from the revenue bonds issued for other purposes. The facts 
are described on Pages 3 to 7 of the audit. 

These bonds were issued under the authority of the Educational 
Institution's Act of 1935, Title 33, Chapter 38, Idaho Code. The 
indebtedness, although neither a legal nor moral obligation of the 
State of Idaho, is nevertheless a legal and moral obligation of the 
State Board of Education and the institution. Compliance with the 
agreement, particularly as that agreement applies to the security 
of the bond, is of paramount importarice, since the duty of the Board 
and institution is to protect the bondholders. Further, to use the 
funds for purposes other than those called for in the agreement and 
to expend the funds before the sinking fund had been established and 
filled could cause a pall on the credibility of all future issues 
the Board may wish to float under the authority of the same act. 
This result, of course, would be reflected in a lower bond rating 
and higher interest rates. 

We believe the State Board and the institution were fortunate 
that no default occurred. The civil remedy available to the bond 
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holders had action been brought to enforce the agreement would have 
been unnecessarily expensive and time consuming to say nothing of 
the debilitating effect such an action would have had on future 
issues. Therefore, we join with the Legislative Auditor in his rec-
ommendation that compliance with the bond covenants be strictly ob-
served. · 

The lack of State Board authorization to expend the funds or 
- ·enter into the projects is an administr~~ive problem for the Board. 

We strongly advise that the Board adopt more exacting regulations 
on reporting and follow-up to the end that the Board can insure it
self against further unauthorized expenditures such as described 
in the audit. 

We have no cornment concerning the storage rooms in the stad
ium used as hospitality rooms, except to observe that where the' 
original plans called for carpet, sink, paneling and closet, and 
where the rooms were still designated as storage, a reasonable con
clusion can be reached that the rooms were never intended to be 
used for storage. It is this appearance of impropriety, albeit min
or, that event~ally causes embarrassment to the Board and institu
tion. 

II 

The allegations suggest that wrongdoing occurred in connec
tion with the home of the President of Boise State University. 
Pages 13 to 15 of the audit report. From the ·facts as found, we 
cannot find where any criminal violations occurred. Allegations 
of personal use of state funds, property or employees' time are 
not uncommon in public employment. The problem in dealing with 
such allegations is somewhat unusual in this matter because the 
home of the President is owned by him, not by the State or insti
tution, as is the case at other institutions. Although the State 
Board has no control over the home of the President, it does have 
control over the use of university property and employees' time. 
Therefore, we suggest to the State Board that it issue a policy 
expression concerning the use of either or both, vis-a-vis the pri
vate home of the President of BSU. 

We cannot pass this section of our review without commenting 
on the issue raised. It is one thing to express concern over the 
proper use of bond funds and proper authorization for the expendi
ture of those funds. Proper administration and fiscal responsi
bility require constant investigation and justification. But, it 
is quite another thing to attack a public officer's personal integ-
rity and honesty without first determining the facts. The factual 
description of the Legislative Auditor is valuable here because he 
has shown how baseless those allegations were. Auditor's Report 
pp 13 through 15. 
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III 

We have nothing to add to the Legislative Auditor's find-
ings or recommendations on the purchasing investigation. Auditor's 
Report, pp 16 through 19. This area is one of proper administra
tion. Apparently, the improvements in purchasing procedures 0ere 
instituted as a result of an internal audit of the institution. 
The Legislative Auditor's recommendations are based on that internal 

- audit. 

IV 

Section 67-2026, et seq., Idaho Code, describes the method 
by which public records are identifiea,stored, preserved and de
stroyed. The final administrative determination on public records 
lies with the State Board of Examiners. The records which were 
destroyed were old Boise Junior College financial records. 
These records were probably part of the property transferred to 
the State Board when Boise College was transferred to the State 
pursuant to Title 33, Chapter 40, Idaho Code. Therefore, the ap
proval of the State Board of Examiners should have been obtained. 
Howeve~, we can find no indication that the failure to obtain ap-
proval from that Board results in any criminal or civil liability, 
and was anything more than an oversight. The legislature has treat
ed the retention or destruction of records as a matter of adminis
tration, where it is expected and required to gain the approval of 
the Examiners before records can be destroyed. We can only echo 
the recommendation of the Legislative Auditor. However, we would 
further recommend that any institution obtain State Board of Ed
ucation approval to seek the Examiners' permission to destroy the 
records. 

V 

We find no reason to take issue with or expand on the find
ings and recommendations of the Legislative Auditor on the private, 
non-profit corporations investigation. Auditor's Report, pp 22 
through 24. 

CONCLUSIONS 

After reviewing the audit thoroughly, we conclude that there 
is no basis now for taking any legal action on the facts presented 
or on the allegations. Corrections of improprieties or implementa
tion of recommendations can be and should be accomplished by admin
istrative directives of the State Board. 

We would describe the most critical administrative decision to 
be made by the State Board to in:311re against future problems of this 
type as concerning the audit function itself. We will recormnend to 



( 

D 

April 9, 1974 

Mr. -0. F. Engelking 
Superintendent of Public In8truction 
BUILDING MAIL 

OFFICIAL OPINION #74-147 

Dear Mr. Engelking: 

We wish to respond to your request for our opinion on 
whether a child who does not reach his 6th birthday until 
after October 15th in the year in whiah the child attempts 
to enroll may enter the first grade in that district. 

The statutes concerning school-age children determine 
that a school-age child is one· who has reached his 6th birth
day by October 15th of the year in which he wishes to enroll .. 
'l'o enroll a child in the first grade who does not reach that 
age by that particular time means that the district that en
rolls the child may not count that child in its average daily 
attendance for State distribution of funds under the foW1da-
tion program. 

We do not know, nor can we speak to, the wisdom of any 
change or exception to any school district policy, nor are we 
aware of any of the school districts' policy in this particu
lar instance. The only thing we could recommend in this 
matter is that the school district be prepared to live with 
whatever decision it makes with regard to its own policy and 
the admission of a child who does not reach the age of six by 
October 15th of the year in which the child enrolls .. We can 
only state that as far as the State of Idaho is concerned, 
the district that enrolls such a child may not count the child 
in its average daily attendance. 

We hope we have been of assistance .. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAM.ES R. HARGIS 
Deputy Attorney General 
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ATTOr~NEY GENERAL 

STATE OF IDAHO 
OFFICE OF lHE ATTORNEY GENEr~AL 

BOISE 83720 

May 8, 1974 

Honorable Tom D. McEldowney 
Commissioner 
Department of Finance 
Building Mail 

OFFICIAL OPINION #74-170 

Re: Section 28-3-510A, Idaho Code 

Dear Commissioner McEldowney: 

I am in receipt of your opinion request pertaining to the 
interpretatio~ of Section 28-3-Sl0A, Idaho Code. Your three 
speci~ic questions were as follows: 

(1) Must collection costs collected under the 
provisions of Section 28-3-Sl0(A) be re
lated to the actual cost of coilection rath
er than an arbitrary figure placed on such 
cost by the holder or collection agency? 

(2) If the amount of the check in question is 
more than $20, is $20 the maximum that could 
be collected in interest and collection costs 
pursuant to Section 28-3-Sl0(A), and must that 
$20 figure include both interest and collec
tion costs? 

(3) If the face amount of the check is less than 
$20, is the face amount of the check the 
maximum amount which may be collected for 
interest and collection costs and must the 
face amount figure include both the interest 
and collection costs? 

28-3-Sl0A reads as follows: 

"28-3-Sl0A. Checks dishonored by nonaccept
ance or nonpayment--Liability for interest-
Rate--Collection costs ahd attorneys fees.-
Whenever a check as defined by section 28-3-
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104 (2) (b), Idaho Code, has been dishonored by 
nonacceptance or nonpayment and has not been 
paid within fifteen (15) days and after the 
holder of such check sends such notice of 
dishonor as provided by section 28-3-510B, 
Idaho Code, to the drawer at his last known 
address, then if the instrument does not pro
vide for the payment of interest, or collec
tion costs and attorneys' fees, the drawer 
of such instrument shall also··be liable for 
payment of interest at the rate of six per 
cent ( 6°1;) per annum from the date of dis
honor and cost of collection not to exceed 
twenty dollars ($20.00) or the. face amount 
of the check, whichever is the lesser. In 
addition, in the event of court action on 
the check, the court after such notice and 
the expiration of said fifteen (15) days, 
shall award a reasonable attorneys' fee as 
part of the damages payable to the holder 
of the check. This section shall not apply 
to ~ny instn:unent which has been dishonored 
by reason of any justifiable stop payment 
order. · 

In answer to your first question, the phrase 11 cost of col
lection" must be interpreted. 11 Cost 11 is defined in Webster's 
New International Dictionary, Second Addition at page 601 as 
the expenditure or outlay of money, time, labor or the like. 
This definition indicates that cost, as used in the phrase, must 
be interpreted as meaning the actual cost, i.e., the expenditure 
of time, labor, or money required to collect the dishonored check. 
Therefore, it is the opinion of the Attorney General that the 
cost of collection is the actual amount of time, labor, or money 
expended in the collection of the check and that an arbitrary 
figure cannot be used by the collector. 

In answer to your second and third inquiries, the following 
phrase falls into question: 

'' .. the drawer of such instrument shall 
also be liable for payment of interest at 
the rate of six per cent (6%) per anum from 
the date of dishonor and cost of collection 
not to exceed twenty dollars ($20.00) or the 
face amount of the check, whichever is the 
lesser." 

The doctrine of "last antecedent" states that relative and 
qualifying words, phrases, and clauses are to be applied to the 
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words or phrases inunediately preceeding, and are not to be con
strued as extending to or including others more remote. This doc
trine was recognized in Myer v. Ada County, 50 Idaho 39, 293 and 
3 2 2 ( 19 3 0) . Applying this construction rule the modifying phrase 
of 11 not to exceed twenty dollars (:.~20.00) or the face amount of 
the check, whichever is the lesser'' limits only the cost of collec
tion and not the payment of interest. 

Also it is stated in the doctrine of "last antecedent" that 
- · the. presence of a comma separating a mod.ifying clause in a statute 

from the clause immediately preceeding is an indication that the 
modifying clause was intended to modify all the preceeding clauses 
and not only the last antecendent one. Applying this statement 
to the questioned clause there would have to be a conmw after the 
word 11 collection 11 and before 11 not 11 to enable a construction that 
the lirni ting phrase of "not to exceed twenty dollars. . . 11 rnodi-
f ies both 11 cost of collection" and "payment of interest 11

• Since 
there is no comma present it can be said that only "cost of col
lection" is limited by the 11 twenty dollar" phrase. 

In determining legislative intent of one statute it is good 
interpretativ~ procedure to look to other statutes dealing with 
the same subject matter. This is known as construing statutes in 
pari n{ateria. Lloyd Corporation v. IJannock County, 58 Idaho 47s"; 
Z575".2ct'ZTT(l933); Union Pacific R.R. v. Riggs, 66 Idaho 677, 166 
P.2d 926 (1946). With this rule in mind, it is noted that Section 
28-3-510B, Idaho Code, is referred to in 28-3-SlOA, Idaho Code, and 
deals specifically with the notice required to be given when a check 
is dishonored. The specific notice provision provides in separate 
statements that the drawer of a dishonored check 

11 
••• may very well have to pay the fol

lowing additional amounts: 

(1) Costs of collecting the amount of 
the check including an attorney fee which 
will be set by the court; and 

(2) Interest on the amount of the check 
which shall accrue at the iate of six per 
cent (6%) per annum from the date of dis
honor.11 28-3-SlOB, Idaho Code. 

This notice provision indicates a legislative intent to treat the 
costs of collection and the interest as separate and distinct items. 
Carrying this intent back to Section 28-3-510A and construing the 
two sections together, it can be seen that costs of collection and 
interest are separate items each having its own limiting phrase; 
interest is limited to six per cent and cost of collection is lim-
ited to twenty dollars or the face amount of the check, whichever 
is the lesser. 
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It should also be noted that a construction allowing the 
twenty dollar, etc., limitation to apply also to the payment of 
interest would lead to an incongrous result and it is a rule of 
construction that absurd results should be avoided. Peters v. 
McKay, 238 P.2d 225 (1951). An example would be where a check 
for $1,000 was dishonored and not payed by the obliger for one 
year. At 6% interest the holder should receive $60 interest upon 
payment, but if the $20 limitation were applicable to interes~ 
the holder would incure a $ 4 0 loss without even considering 

.the cost of collection. 

In light of the above reasoning it is the Attorney General's 
opinion that the twenty dollar limitation applies only to the cost 
of collection and not to the payment of interest. 

Therefore, the specific answers to the second and third ques
tions are as follows: 

(1) Where the amount of the check is more than 
twenty dollars the maximum amount that could 
be collected for collection costs is twenty 
dollars and there is no maximum on the amount 

1 of interest that can be collected. Interest 
would be figured at G% per anum, or fraction 
thereof, and the holder would be entitled to 
interest, without regard to the total sum, 
from the date of dishonor. 

(2) Where the check is for less than $20 the max
imum which is collectable for costs of collec
tion is the face amount of the check. As 
above, there would be no maximum amount for 
the interest charge. The holder is entitled 
to 6% from the date of dishonor until pay
ment, irregardless of the total that accumu
lates due to the time factor. 

I trust that this answers your questions. 

WGC: lm 

Very truly yours, 

FOR THE A'l'TORNEY GENERAL 

WAYNE G. CROOKSTON, JR. 
Assistant Attorney General 



May 15, 1974 

Mr. J. Burns Beal 
Sta.ta Brand Inspector 
2226 Main Street 
BUILDING MAIL 

Dear Mr. Beal: 

OFFICIAL OPINION i74-l.71 

You have asked us for an opinion in regard to House 
Bill 566 of the Second Regular Session of the 42nd Legisla
ture. 'l'hat bill cha.nges the terms of the members of the 
State·Brand Board and raises the membership from three 
mE> .. mbers to five. You have asked us whether as the B.i.11 reads 
all five members of the Brand Board need be appointed, in
cluding reappointment of the three existing members, or 
whether only the two new members need be appointed before 
July 1st. 

In reading this bill, we notice tha. t it changes t.he terms 
of the existing members of the State Brand Board and short.ens 
their.terms from six to five years. Since this is so, it 
would appear that it will be necessary to reappoint the three 
existing members, plus the two new members. 

Very truly yours, 

FOR THE A'.rTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF:cg 

co:. Office of the Governor 

I_ j 



STATE OF IDAHO 

W. ANTHONY PARK 

ATTORNEY GENERAL 

OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

Mr. D.F. Engelking 
Siate Superintendent 
of Public Instruction 

Department of Education 
Building Mail 

May 15, 1974 

Re: Sick Leave Bank 

Dear Mr. Engelking: 

OFFICIAL OPINION #74-172 

We have received numerous inquiries from school districts, 
teachers, administrators, and your office on the question of 
whether or not negotiation agreements entered into between the 
district and ·its professional staff can, as a matter of law, 
include the banking of sick leave, the method for doing so and 
the use thereof to be governed by agreement. We do not wish 
to describe any one banking proposal, since to do so may create 
the impression that this office supports only one plan. Rather, 
we wish to speak only to the legality of the concept itself. 

This issue has not been decided by a great number of courts. 
However, the very issue of the legality of banking certain number 
of sick leave days on the basis of negotiations was det~rmined 
in the State of New York. In Syracuse Teachers Association v. 
Board of Education, Syracuse City School District, 345 N.Y.S. 
239 (1973), the court rejected the idea that sick leave granted 
to and permitted to be accumulated by a teacher was personal and 
unassignable. Rather the court held that sick leave, even though 
statutorily granted and permitted to be accumulated, is a fringe 
benefit to employment and therefore can be a term of that employ
ment. Further, the court explained· that it could not find any 
authority which held that an agreement or a part thereof which 
spoke to a sick leave bank as illegal and void. The particular 
agreement under discussion in that case was arrived at through 
the give and take of negotiation. Maximums were established 
in the number of days a teacher could draw on the bank and a 
general application to all teachers with respect to the credit 
any teacher may obtain. Further, the total extent to which 
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the district could be charged was established. Therefore, 
the agreement was limited and controlled through the negotiation 
process. Finally, the court could find no statute which prevented 
the district from including the sick leave bank provision in 
the negotiation agreement. 

We are of the opinion that the Syracuse case is applicable 
and controlling on the answer to the question you and others 
have presented. Sick leave is statutorily granted in Idaho and 
permitted to be accumulated. Section-33-1216 and 33-1217, Idaho 
Code. Districts and their professional st~ffs are given statutory 
authority to negotiate on, inter alia,terrns and conditions of em
ployment. Section 33-1217 et seq., Idaho Code. Sick leave, by 
definition, is a term or condition of ·employment. Therefore, 
the districts and professional staffs may negotiate on contribu
tions of sick leave to a bank on which teachers can draw to pro
tect them during long illness or. injuries. Finally, we can find 
no statute or other authority which prevents a district from in
cluding such provision in the negotiations agreement. 

We trust we have been of assistance. 

JRH:lm 

cc Dr. Parker Woodall 
Byron Johnson 
Fred Hahn 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 
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M<."i y l 7 , 19 'l 4 

!,tt. .:Jerry Hill 
D(fputy Sf~cretnry of Stl.'i.te 
Buildin9 Mail 

2actio11 34-704, Idaho Code, rBquiros candi0atos for county 
or ct.,::ito off ic0 to f llc ;,1 i::kicli'.!:r.~ tion of c,i111d.ldacy bnt.weon t.h1~ 
hours of H:00 h.i·L ;.md 5:00 P.:-l. d0.:d.n9 tlvi! wr;-:oL ot ,J·,.11h~ l through 
Juno 7 in the yoar of the pr~Rary election. ~ou havu asked whether 
this statute requires filing offices to be opan on every day 
with.in this J:,H::,riod or miu.·4)ly ,::m every no1·m.ul work.in9 dcLy 1 .i.e. , 
Monday, Tuesday, Wednesday, Thursday, and Friday, of the period. 

! 

-It. ii~ r::,y opinion that that tho f iliw:1 of£: ice)s ,'i,i:,; t ror.,td.n 
open on (.!VC.:cy dt'\y of thii.! poriQd b,09.:i.nnirv:.1 · '1-:ith Ji,;_no l .:uv:i. c:ir1ding 
with Juno 7 in thct _yeor of tho yri1~1.:.'l.r::i' ,?,lcotion~ 

In vi~~, of tho short time period in which ,::i. oandidate nay 
fil(a his t10cilr.u::atio11 of c.;;1.1'ldiu.n.cy, the le•iinltitu.r.G imdoubtcdly 
intentled cand.i.dutees to h,;\.VC n full seven days .in whlch to f ilc 
S,Ztid dec:ll\ration:s. 'l'iH:11 prirm:n:y funct.ion in const.rufa19 .n ut:atute 
is to nmcertain the lagisiat~vc intent, And to givG offect thereto. 
~(~~].~.:.Il}.~ v • r ... ;&l~l;C,~~:.!.:,.!: 2.S.:?.~!:~x :Y:L!:.!1.£¥., 3 3 I dn. 2 6 2 , 3 9 i3 P • 2d. G 4 3 

1965) • 

JU'G;lm 

Very truly yours, 

~fOliH f'. G:ttDW:'!I-:LD 
A.r.H;lstant. b.ttorncy Gcne:r:.,.lJ. 
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Mr. Joe R. Williams 
State Auditor 
State of Idaho 
B U I L D I N G 

Dear Mr. Williams: 

May 17, 1974 

Attorney General Opinion i74-174 

By letter dated April 17, 1974, you requested an 
Attorney General's Opinion as to the legality of a Lincoln 
National Life Insurance Company deferred compensation plan 
for the employees of the State of Idaho. The first page of 
the brochure that you enclosed with your request describes 
the •plan as follows: 

"A recent innovation in the Deferred Compensation field 
is the Salary Reduction approach, whereby an employee 
annually elects to irrevocably reduced his current com
pensation by a designated sum in consideration for the 
employer's promise to pay the previously reduced sums 
(plus an investment return) at retirement or earlier 
death or disability. The tax deferrment (or, exclusion 
from income) will be achieved by the electing employee 
under a Salary Reduction Deferred Compensation arrange
ment, so long as the employee has no 'actual' or 'con
structive receipt' of the income under the agreement. 

To assure that the employee has no 'constructive receipt' 
of income, the Agreement must be entered into before 
the compensation is earned and the employer's promise 
to the employee must not be secured in any fashion. 
Thus, the employee stands in the shoes of any general 1 

creditor of the employer in his rights emanate from 
the employer's contractual promise to pay." 

The plan would require the employee of the State, !~4-
the State, to enter into a contract wherein the State agreed 
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to withhold payment of all or part of an employee's salary 
until a later, specified date. 'l'he time for payment of 
State employees salaries is specifically provided for in 
Section 59-503 of the Idaho Code: 

"(1) Salaries of all State and district officers 
and employees whose salaries are paid from the 
State Trasury, shall be paid monthly, on or 
before the tenth day of the month following 
the month for which the salary is due, out of 
any money in the treasury not otherwise appro
priated. 

(2) From and after June 30, 1973, the State Auditor 
may prescribe pay periods different from the 
monthly pay period prescribed in Subsection (1) 
above, except that any such program shall insure 
that payment is made on or before the tenth day 
following the end of the pay period for which 
.the salaries are due. 'l'he programs prescribed by 
the Stnt.:e fiuditor need not be in the form between 
or among agencies and departments." 

Subsection (2) allows the State Auditor to establish a 
pay period of longer than one month. Presumably, the Auditor 
could effectively defer compensation by setting a pay period 
of an extended length of time. However, payment for the full 
pay period would have to be mado within ten days after the 
end of the pay period. 

There is no provision under Section 59-503 for setting a 
pay period of one length for a part of the employee's salary 
and a different pay period for another part of the salary. 
Chapter 13, Title 59 (Public Employees Retirement System) does 
allow a retirement fund deduction from salary, but this is 
specifically p1:ovided for by statute. No statute provides for 
any other reduction of salary that is to be paid at a later 
date. Nor is the deferred compensation plan described one of 
the group insurance plans for which the State may contract 
under Idaho Code, Section 59-1201. 

Therefore, the Lincoln National Life Insurance Company's 
deferred compensation plan described would only be in accord 
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with the Idaho Code if the auditor were to use Section 
59-503 oft:heidaho Code to prescribe an extended length 
of time as the pay perio·d for an employee's complete salary. 
In order for a plan to be implemented that would allow for 
part of a state employee's salary to b~ deferred until after 
a specified date, new legislation would be required. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

David B. Vaughn 
Assistant Attorney General 

DBV:gc 

I 
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Mr. Joe R. Williams 
State Auditor 
State of Idaho 
BUILDING MAIL 

Dear Mr. Williams: 

STATE OF IDAHO 
OFFICE or THE ATTORNEY GEhlERAL 

BOISE 83720 

August 13, 1974 

Official Opinion No 74-174 

This office has received several inquiries concerning 
the May 17, 1974 Idaho Attorney General's Opinion on Deferred 
Compensation! Plans for state employees. Because of the wide
spre~d interest in these· plans we have again examined the 
legality of such plans to see if a 6hange in the Attorney 
General's Opinion is warranted. 

On re-evaluation we have concluded that the previous 
opinion correctly interprets Idaho law. '\ve can readily per
ceive the need for deferred compensation plans in Idaho and 
are well aware of their benefits for many state employees. 
However, after long and careful thought, we remain convinced 
that special legislation is needed to authorize such plans 
under Idaho law. We remain willing and anxious to work with 
your office and other persons in drafting such laws which 
would financially benefit many state employees. 

Very truly yours, 

F. -~~H~ ATTORNEY GENERAL 

/ UJ;i //lJ;b 
~OBERT L. MILLER 

Chief Deputy Attorney General 

RLM:cap 
/i /. ''L·'' C7 </0 ·· N5URt:JNCc 
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May 22, 1974 

Mr. Michael C. Moore 
Lewiston City Attorney 
P. o. Box 942 
Weisgerber Building 
Lewiston, Idaho 83501. 

OFFICIAL OPINION #74-175 

Dear Mr .. Moore: 

You have requested an opinion from the Attorney General 
upon the following question: 

Or: 

"Tha question which·has arisen is whether 
the City, by voluntarily agreeing to bar
gain collectively with its employees at 
this time, has committed itself and future 
City Councils to bargain collectively in 
the future." 

"The only question is whether the City 
can legally bind and obligate future City 
Councils, which might be of a different 
persuasion, to continue the collective 
bargaining process .. " 

The collective bargaining laws of the State of Idaho, 
particularly Sections 44-107, 44-107A, 44-107B, have recently 
been reviewed in Local Union 283, International Drotherhood 
of Electrical Workers v. Robison. -Therein, the Idaho' Supreme 
court 1ield: ' -

". • • -cbha t the duties of the commissioner 
of Labor, pursuant to I.e. §44-107, do not 
extend to questions of representation in 
public employment, of employees in. a col
lective bargaining unit." ~~cal Union ill, 
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International Brotherhood of Electrical 
·wo·rkers v . .' Roblsoii, "IT'Naho 445, 423 P.2d 
999, 1002 c1-Y61 r; 

The court atated that the effectiveness of the certifi
.cation of an employee bargaining represe~tative depended upon 

- the· .statutory duty to negotiate in good'faith imposed upon 
employer and the bargaining representative by Section 44-l07A, 
and necessarily the enforcement of that duty pursuant to 
Section 44-l07B.. rrhese three sections of Title 44, Chapter 
l were held to be in para mataria, thus presumptively each 
was enacted in furtherance of a common legislative policy. 
!bid. The certification statute is concomitant to the duty 
to negotiate in good faith and to the enforcement provision. 
Aware that certification would lose all practical significance 
without the mutual obligation to bargain in good faith, the 
Court had to resolve the issue of whether thatduty was en
forceable against the governmental employer. In so doing, 
it held that statutory language which did not expressly 
articulate the inclusion of governmental employees (Section 
44-107) would not serve to establish the duty upon the govern~
mental employer. 

Of what effect then is voluntary entrance into collective 
bargaining by the public employer? The City of Lewiston con
sented to appropriate certification by the Commissioner of 
Labor and is presently engaged in collective bargaining toward 
a collective labor agreement. Assuming that willing par
ticipation by the City is not otherwise prohibited, no issue 
arises unless and until the City attempts to remove itself from 
the bargaining process short of a collective agreement. 

The rationale of Robison enuncia·tes that the egress of 
the municipality from collective bargaining is equally as 
voluntary as the ingress. Fundamentally, the premise of 
Robison is that a statutory duty, enforcement of which is by 
criniinal sanction, will not lay against the governmental 
eraployer without a clear or indisputable manifestation of 
legislative intent. 'l'he Idaho Legislature has not subsequently 
amended Title 44, Chapter 1, and in particular Section 44-107, 
to include the governmental instrumentality. The issue narrows 
thusly, can the City of Lewiston subject itself to the duty to 
negotiate in good faith and incur criminal sanction for fail
ure to do so in the absence of statutory authorization? 
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Municipalities may exercise only such powers as are ex
pressly granted or necessarily implied. Hendricks v. Ci~ of 
Nampa, 93 Idaho 95, 456 P.2d 262 (1969). Oregon Short Line 
R'a"Trroa<1: _go. v. Ville9.e of Chubbuc~, 83 Idaho· 62, "3!f7-P:2dll01 
(l.960). The rule's corollary is·that the City of Lewiston may 

.incur only those liabilities, or sanctioµs as are expressly 
- imposed by statute or necessarily implied thereof. The Robison 

Court refused to subject the governmental employer to the crim= 
inal provision of the collective bargaining a.at upon the exist
ing statutory language. Therefore, it is the opinion of the 
Attorney General that collective bargaining by the City of 
Lewiston may be terminated unilaterally short of a collective 
labor agreement without prejudice to the present City council 
or future city councils. 

COB:cg 

cc: Mr. B. R. Brown 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

CHRISTOPHER D. BRAY 
Assistant Attorney General 



May 31, 1974 

-Marvin J. Snyder, Captain 
Idaho State Police· 
Building. Mail 

Re: Officer Edward G. Van W.inkle 

Dear Captain Snyder: 

I' OFFICIAL OPINION -#-74-176 11 

I have reviewed. the copy ofthe Edward G. Van Winkle 
file which you furnished me and your request as to whether or not 
grievence procedure is applicable to a written reprimand where 
classification, dismissal, suspension, demotion or loss of com
pensation arf.'! not in vol vcd. 

Please refer to Rule 20-2. l, ~/lattcri:1 ·which Maz Be 
Brouqht Before The Commission. That rule provides ln part: lvlat
ters of dispute which may be brought before the commission for 
hearing and decision shall be limited to the discharge, reduction 
in rank or grade, suspension for more than thirty (30) .days, alloca
tion to a particular class or a particular pay grade or stop within· 
pay gr~de of any classified employee who has completed his probu
tionary period. See also Title 6 7, Chapter 53, Sect.ion 16, Sub
paragraph (b), Idaho Code. Suffice as it is to say that Rule 20-;-2, l 
is a verbatim adoption of the Code section. 

I direct your attention to th(;' procedurn for grievance 
solving and the introductory paragraph. In part: 

Grievances may include, b1J.t are not necessarily 
limited to classification, annual leave, sick 
leave, dismlssnl, suspensions, involuntary 
transfers, promotions, and demotions. Com pen·· 
sa tion shall not be deemed a proper subj ec:t for 
consideration under the grievance procedure ex·
cept as it appliGs to alleged inequities within o 
particular ijgenct ~r. 9epartrnent • 

. The purpose for establishing a personnel system is to 
· provide a means whereby an employee of the State is selected, re ... 
tained and promoted on the basis of merit and performance of duty to 
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effect efficiency in the administration of state government. Rules and 
regulations were promulgated to establish and adopt an employee's 
grievance procedure within the individual departments of the State of 
Idaho. Copies of the Grievance Solving Procedure are furn.i.shed and 
explained to each employee and although the introductory paragraph 
sets forth grievances subject to the procedure a caveat is contained 
therein that grievances may include certain enumerated questions 
but at the same time grievances are not necessarily limited to the itcm·s 
cla. ss.ified. 

The thrust of the legislative intention, however, is to afford 
State employees a method by which their selection, retention or pro
motion is based upon merit and performance of duUe". 

There is nothing to indicate that the legislative inter,t nor 
the adoption of a grievance solving procedure was or is to cover sup
ervisory instructions or reprimands for non-performance of duty which 
do not subject a State employee to discharge, loss of pay, dismissal 
or suspension from duties without pay. ·To· hold otherwise would be to 
undermine supervisory authority to require obedience to ~---: standards 
established in the best interest of .a, department.,.. Title 6 7, Chapter 53, 
Idaho Code. . 

It is my understondin9 that a Grievance Board has (~ither been 
convened or is under consideration for convening. If the former is true 
the Board should be disbanded because the letter of reprimand is a 
matter not covered by statute, rules and regulations or the Grievance 
Solving Procedure. A copy ,of this opinion wher1 signed by the Attorney 
General shall issue to Offi<;:er Edward' G. Van Winkle, Superintendent 
Kenneth DeYoung, Lieutenant M. Lyal Hall, Sergeant Gary K. Emerson 
and William J~. RGagan, attorney for Van \IVinkle. 

JFB/b 
cc: All Parties Stated Abpve 

V 0ry truly yours, 

FOR THE ATTO~{NEY GENERAL 

JAY F. BA l'ES, 
Deputy Attorney General 
Assigned to the Department 
of Law Enforcement 
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STATE OF IDAHO 
OFFICE OF 1HE ATTORNEY GENERAL 

BOISE 83720 

May 31, 1974 

Route 5, P. 0. Box 359 
Idaho Falls, Idaho 83401 

OFFICIAL OPINION# 74-177 

Re: Constitutionality of Election Filing Fees 

Dear Mr. Halve: 

I am in receipt of your letter of May 20, 1974, re
questing _this office to issue an opinion on the question of 
the constitutionality of election candidate filing fees. 
Mr. Park has honored this request from you, since it is his 
view that an announced candidate for public office does have 
standing to seek an official Attorney General's opinion. 

Candidate filing fees are required pursuant to Chapters 
6 and 7, Title 34, Idaho Code. Sections 34-605 and 34-705 
presently require you, asacandidate for congressman for 
the Second Judicial District, to pay a filing fee of One 
Hundred Fifty Dollars ($150.00) to the Secretary of State. 
As I read your opinion request, your question is whether 
this filing fee and others for similar public offices de
prive those who are unable to pay the fees the right to seek 
elective office and are thus unconstitutional. The actual 
constitutional issue is whether the statutory filing fees as 
applied to indigent candidates, are in violation of the 
Equal Protection Clause of the Fourteenth Amendment and 
Article 1, Section 2, Constitution of the State of Idaho. 

In deciding this question, it is necessary that the 
Idaho filing fee scheme and the procedure for access to the 
ballot be understood. Chapter 6, Title 34, Idaho Code, 
prescribes when an election shall be held for each-office, 
the qualifications that a candidate for that particular 
office must possess, where the candidate shall file his 
declaration of candidacy, the number of signatures the 
required petition must contain, and enumerates the filing 

✓ 
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fee for each office that sh1ll be paid at the same time the 
candidate files his declarotion of candidacy. The form of 
the declaration of candidacy shall be prescribed by the 
Secretary of State (34-701, Idaho Code), and each candidate 
for office shall file his declarat~of candidacy in the 
proper office, (either the Secretary of State or county 
clerk, as the case may be; 34-705, Idaho Code), between 8:00 
a.m. June 1 and 5:00 p.m. June 7, prior to the primary 
election. 

Pursuant to Section 34-703, Idaho Code, all candidates at 
the general election, except those for judicial office, must 
be nominated at the primary election, or have their n?mes 
placed on the general election ballot as provided by law 
(referring to the filling of vacancies in the slate of 
candidates pursuant to Sections 34-714 through 34-716, Idaho 
Code), and comply with the provisions of the election statutes. 
This includes write-in candidates, i.e., a write-in candidate 
may be nominated at the primary and be a candidate at the 
general election by having his name written in on primary 
ballots by voters. He must also receive at least the same 
number of votes as the minimum number of signatures required 
on the petition which must be attached to a declaration of 
candidacy for that office, and pay the required filing fee 
for that dffice within ten (10) days following the primary 
el'ection. Idaho Code,· 34~702. 

The party candidates for each office, whether they be 
candidates by declaration or write-ins, who receive the 
highest number of votes for their particular office a.re 
issued a certificate of nomination and their name is placed 
on the general election ballot. Idaho Code, Sections 34-
1208 and 34-1214. In the case of a successful write-in 
candidate, he must pay his filing fee before he can become a 
candidate at the general election. Idaho Code, 34-702. 

From the above it can be seen that there are three 
procedures by which a candidate can have his name on the 
primary ballot: 1) through the declaration of candidacy and paying 
filing fees; 2) by means of write-in voting; and 3) by 
having a political party certify his candidacy under the 
provisions of Sections 34-714 through 34-716, Idaho Code. 
However, in all cases, if the successful primary candidate 
d~sires his name to be placed on the general election ballot, 
he must have paid the filing fee at some time along the 
route. Chapter 6, Title 34; Sections 34-701 through 34-703, 
Idaho Code. 
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With the conclusion that a candidate must at some time 
have paid the filing fees in order that his name be placed 
on the general election ballot, I now turn to the cases that 
shed light on the constitutionality of such an election 
process. These cases assume, as does this opinion, that all 
prospective indigent candidates are qualified for office 
except for their inability, not unwillingness, to pay the 
required filing fee. 

In Bullock v. carter, 405 U.S. 134, 92 S.Ct. 849, 31 
L.Ed.2d 92(1972), the United States Supreme Court con
sidered the constitutionality of Texas' procedure for ballot 
access. Under Texas' statutes, payment of the filing fee 
was an absolute prerequisite to a candidate's participation 
in the primary election. There was no alternative procedure 
by which a potential candidate who was unable to pay the fee 
could get on the primary ballot by way of petition, and 
write-in votes were not permitted in primary elections. The 
filing fees for each office were set by the party executive 
committee by apportioning the cost of the primary election 
among the ~arious candidates as they deemed just and equi
t~ble. This resulted in one instance of a candidate paying 
99.7% of the office's ·annual salary as a filing fee. 

The Court recognized that a state has a legitimate 
interest in regulating the number of candidates on the 
ballot and, in so doing, a state may properly seek to pre
vent clogging of election machinery, to avoid voter con
fusion and to assure that the winner is the choice of at 
least a strong plurality. The Court additionally stated 
that a state has a duty to protect the integrity of its 
political processes from frivolous or fraudulent candi
dacies. However, while recognizing these state interests, 
the Court held that the Texas system was unconstitutional as 
it resulted in a denial of equal protection. The Court 
stated: 

"By requiring candidates to shoulder 
the costs of conducting primary elec
tions through filing fees and by pro
viding no reasonable alternative means 
of access to the ballot, the State of 
Texas has erected a system that utilizes 
the criterion of ability to pay as a 
condition to being on the ballot, thus 
excluding some candidates otherwise 
qualified and denying an undetermined 
number of voters the opportunity to 
vote for candidates of their choice." 
405 U.S. at 144, 31 L.Ed.2d at 103. 
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It must be noted, however, that the Court left the door 
open as far as the constitutionality of reasonable filing fees 
are concerned by prefacing their holding with the following 
statement: 

"It must be emphasized that nothing 
herein is intended to cast doubt on 
the validity of reasonable candidate 
filing fees or licensing fees in 
other contexts." 405 U.S .. at 149, 
31 L.Ed.2d at 103. 

This door left open in Bullock for reasonable fees was 
closed in Lubin v. Panish, U.S. , 94 S.Ct. , 39 
L.Ed.2d 702, 42 L.W. 4435 (March 2~1974). In Lubin the 
Court considered California election statutes that required 
2% of the annual salary as a filing fee for U.S. Senator, 
Governor and some state and county offices and 1% of annual 
salary as a fee for Congressional Representative, State 
Senator or Assemblyman, and other county and district of
fices. The election statutes required that for write-in votes 
to be counted, the write-in candidate must file a statement 
stating he is such and pay the required filing fee eight 
days prior to the election. There was thus no alternative 
procedure by which a candidate could receive votes in the 
primary election without paying the filing fee. 

In Lubin, the Supreme CourtCourt again acknowledged a 
state's interest in keeping its ballots manageable and 
limiting candidates to those that are serious and have a 
prospect of public support. However, the Court stated these 
interests must be achieved by a means that does not unfairly 
or unnecessarily burden a candidate's equally important 
interest of availability of political opportunity. Con
tinuing, the Court commented that filing fees, however 
large, do not, in and of themselves, test the genuineness of 
a candidacy or the extent of a candidate's voter support. 
In conciuding its decision, the Court held as follows at 39 
L.Ed .. 2d 709: 

11 
• California has chosen to achieve 

the important and legitimate interest 
of maintaining the integrity of elec
tions by means which can operate to 
exclude some potentially serious can
didates from the ballot without pro
viding them any alternative means of 
corning before the voters. Selection 
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of candidates solely on the basis of 
ability to pay a fixed fee without 
providing any alternative means is 
not reasonably necessary to the accom
plishment of the State's legitimate 
election interest. Accordingly, we 
hold that in the absence of reasonable 
alterri.atrvemeans of ballot access, a 
State may not, consistent with constI
tutionar-sta11dards, require from an 
indigent candidate filing feeshecan
not pay." (Emphasis added_) __ -- --

The entire opinion indicates a state may not test the 
seriousness of a candidacy solely in terms of dollar amounts 
and that absent any alternative means of gaining access to 
the ballot a state election process that does use as a sole 
test the ability to pay is exclusionary as to some potential 
candidates. It could, however, conceivably be argued that 
based on the factual situation in the Lubin case that Idaho's 
fee system is not struck down by the decTsion. Such an 
argument would be based on the factual difference that Idaho 
does not require payment of the filing fee by the write-in 
candidate prior to the primary election whereas California 
does. Such an argument carries little weight due to the 
exact holding of the case, quoted with emphasis above, the 
reasoning of the decision, the trend of both the Bullock and 
Lubin decisions, and, importantly, to the court's feelings 
expressed in a footnote in the Lubin case. The footnote is 
as follows: 

"It is suggested that a write-in pro
cedure, under §18600, et seq., without a 
filing fee would be anadequate al
ternative to California's present filing 
fee requirements. The realities of the 
electoral process, however strongly sug
gest that 'access' via write-in votes 
falls far short of access in terms of 
having the name of the candidate on th~ 
ballot. It would allow an affluent can
didate to put his name before the voters 
on the ballot by paying a filing fee 
while the indigent, relying on the write-in 
provision, would be forced to rest his 
chances solely upon those voters who 
would remember his name and take the 
affirmative step of writing it on the 
ballot. That disparity would, itself, 
give rise to constitutional questions 
and, although we need not decide the 
issue, the intimation that a write-in 
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provision without the filing fee re
quired by §18600, et seq., would con
stitute 'an acceptablealternative' 
appears dubious at best." 

In light of the decision in Bullock v. Carter, supra, 
the holding in Lubin v. Panish, supra, that a state may not 
require from an indigent candidate filing fees he cannot 
pay, and the indication in the above footnote of to the 
Court's thinking as to the constitutjonality of a write-in 

- procedure such as Idaho's, it is th~ opinion of the Attorney 
General that the filing fee requirements contained in Chap
ter 6 and 7 of Title 34, Idaho Code, deny prospective indi
gent candidates effective access to the ballot and thereby 
deny those candidates the equal protection of the laws. 
Therefore, candidate filing fees cannot be required of 
indigent candidates. 

Our opinion is mandated by the Idaho filing fee scheme 
and the effect that the Bullock and Lubin decisions have on 
that scheme. It should be noted, however, that only indigents 
are exempt from payment of the filing fee and that both 
indigent and non-indigent must comply with the requirement 
that their

1
declaration of candidacy be accompanied by a 

pe~ition containing th~ requisite number of signatures. The 
signature requirement was recognized as a lawful procedure 
in the Lubin decision. The Court stated as follows at 39 
L.Ed.2d 710: 

" [A) candidate who establishes that 
he cannot pay the filing fee required for 
a place on the primary ballot may be re
quired to demonstrate the 'seriousness' of 
his candidacy by persuading a substantial 
number of voters to sign a petition in his 
behalf." 

Similar petitions to show support were recognized as valid 
in Jenness v. Fortson, 403 U.S. 431, 91 S.Ct. 91, 29 L.Ed.2d 
554- (197Tf. 

The precise holding in Lubin is, as quoted with emphasis 
above, that a state may not require from an indigent candidate 
filing fees he cannot pay. There is no indication in Lubin 
or Bullock that non-indigent candidates may not still be 
required to pay the candidate filing fees. This procedure of 
requiring fees of non-indigent office seekers and allowing 
indigents ballot status wi t_hout payment of fees was also recog
nized in Fair v. Taylor, 359 F.S. 304 (D.C.M.D., Fla. 1973). 
This case was decided after Bullock but before Lubin and will 
be discussed below. 
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Due to this opinion and the time factor involved be
cause of the approaching primary election the question 
arises as to the procedure for establishing who is indigent 
and thereby does not have to pay the filing fee. The Three
Judge District Court in Fair v. Taylor, supra, faced the 
same question. An examination of that case will shed light 
on both the procedure for establishing indigency and the 
reasoning for still requiring non-indigents to pay the 
filing fees. 

The plaintiffs in Fair v. Taylor challenged the Florida 
election statutes which required that a candidate for his 
party's nomination pay a five percent qualifying fee. The 
Court acknowledged that prior to Bullock these election laws 
had been consistently upheld in both state and federal 
courts. However, in light of Bullock the Court held that a 
qualifying system that does not provide an alternative to 
the payment of a substantial sum of money is invalid. The 
Judge went on to quote extensively from Bullock and con
cluded at 359 F.S. 306 as follows: 

'"I'his is not to say that filing fees 
are invalid per se. Bullock specifi
cally noted that-'nothing herein is 
intended to cast doubt on the validity 
of reasonable candidate filing fees or 
licensing fees in other contexts'. 405 
U.S. at 149, 92 S.Ct. at 859. 

"We adhere to the prior decisions on 
the Florida statute which hold that a 
5% filing fee, uniformly applied, is 
reasonable in amount and a valid means 
for the state to achieve its legitimate 
goal of controlling the ballot. Under 
Bullock, however, the state must pro
vide an alternate method of obtaining 
a place on the ballot that does not in
volve the payment of a substantial sum 
of money to the state . ." 

The decision in Fair v. Taylor, supra, was written in 
support of an Order that the Court had issued on a prior oc
casion. The Order was issued July 11, 1972, the deadline 
for filing was July 25, 1972, and the Order provided for an 
alternative method to getting on the ballot other than pay
ment of filing fees. The pertinent contents of the Order 
were as follows: 
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"The qualifying fee and party assess
ment of 5% of the annual salary of the 
office for which a candidate seeks to 
qualify is reasonable in all respects. 

['The permissible alternative method for 
persons unable to pay the qualifying 
fee was:] ... 

A. Candidates who are able to pay the 
filing fee and assessments shall be re
quired to do so at the present statutory 
level of 5% of the annual salary of the 
off ice sought. 

B. An alternative petitioning process 
shall be made available to those candi
dates who are unable to pay the required 
filing fee and party assessment without 
imposing an undue burden on their per
sonal resources. 

C. A person seeking to avail himself 
of the petitioning process shall file an 
affidavit stati~g under oath that he is 
w1able to pay the filing fee and party 
assessment required by Florida Statutes 
without imposing an undue burden on his 
personal resources. 'The affidavit shall 
be filled with the officer before whom 
the affiant would qualify for the office 
sought. . " 

Due to the similarity in the situation at hand and that 
contained in Fair v. 'Taylor, we think it appropriate to 
follow the guidelines set out therein, particularly with 
respect to the filing of an affidavit of indigency. 'There
fore, until the Idaho legislature can reassess the filing 
fee requirements, the Secretary of State should require all 
non-indigent candidates to pay the prescribed filing fees. 
Also, an affidavit should be used by which an indigent 
candidate can swear that he is indigent, and that he is 
unable to pay the filing fee required by statute. Such 
affidavit shall be filed with either the Secretary of State 
or the county clerk, as the case may be. 'The Secretary of 
State should treat those candidates using the affidavit of 
indigency as legally qualified candidates, if other requi
sites are satisfied. 
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I trust that the above answers your question. 

WGC:cp 

cc Pete T. Cenarrusa 
Secretary of State 

Very truly yours, 

FOR THE A'l'TORNEY GENERAL 

lf!.~~iL~fi 
AsZ!tnat Attorney General 
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17/ /? y 
OFFICIAL OPINION t 74 _+?0-

.Mr. Don C. Loveland, Chairman 
Ida!10 State Tax Commission 
317 Main Street 
Boise, Idaho 

Dear Mr. Loveland: 

You have requested an Attorney General's opinion addressed to 
the issue of whether SS63-3043, 63-3044, 63-3045A, 63-3046 and 
63-·3051 through 63-3065, Idaho Code, incorpored into the Transfer 
and Inheritance Tax Act effective July 21, 1974 apply to inheri
tance' ta:.ites delinquent as of that date. 

As you know, the foregoing statutes supplement the collection 
procedure adopted at the time of the enactment of the present 
Transfer and Inheritance Tax Act in 1972. 

"It is the policy of the law to insure the 
collection of all taxes, and whenever it ie 
possible on any theory to do so the courts 
will construe the statutes to accomplish 
that result". Southerland, Statutor.x construction 
§66. 06; Public Service Co of Okla v. Par~"inson, 
143 P.2d-125 (Okia:, 194~) r Clark v. Dou~'fas Count~, 
193 P.2d 538 (Or., 1949). 

The Federal Constitution does not prohibit a state from adopting 
new remedies for the collection of taxes, and applying those 
romedles to the taxes already delinquent. A delinquent taxpayer 
has no vested right in an existing mode of collecting taxes. 
~~~g~~ v. Texas, 22 s.ct. 475, 476 (1902); Cota v. McDermott, 
1r1r.w:D 2a" !>4 (N.D., 1955); City of Newark V:-Veske!, 74 }\. 2d 
883 (N.J., 1950), O'Brien v. Ross, '!94 P."2d !013 (Mont., 1964). 

Moreover, the method of procedure for the ascertainment and 
detormination of an inheritance tax is controlled by the statute 
in force at the time of the institution of the proceeding, al
though the tax itself and the rights of the parties are controlled 
by an earlier statute. Ross, Inheritance Taxation, page. 541 
In re Davis' Estate, 44 N. E. ras (N.Y.",' liJ96) 7 In re Sloane's 
Jf~t;_a]:~"";" a? N.E. 91tf (N. Y., 1897>• A mode of c~lection in:;4tdes. 
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the method by which the tax is determined. 'l'hose proceedings in 
which a court has already determined the tax are cases in whi·ch the 
collection procedure has already begun, and the Comrrd.ssion cannot 
apply the new collection procedure to those proceedings. 

JMl<: blh 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

J. MICHAEL KINSELA 
ASSISTANT ATTORNEY GENERAL 



W. ANTHONY PARK 

ATT011NEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

June 6, 1974 

Mr. Ralph Coates 
Board of County Commissioners 
% Clerk of the District Court 
Payette County Courthouse 
Payette, Idaho 83661 

Dear Mr. Coates: 

OFFICIAL OPINION #74-179 

You have requested an opinion of the Attorney General, 

" • i. concerning the new law requir-
ing government offices to pay over-
time for hours over the 40-hour week 
in lieu of compensory time." 

The impact of the Fair Labor Standards Amendments of 1974 
upon public employment is demanding, but has no force and 
effect upon certain exempt personnel. Herein, the scope of 
the minimum wage and maximum hour provisions will be analyzed 
in view of your county's budgetary problems. 

Effective May 1, 1974, both the minimum wage and the 
maximum hour provisions apply to most employees of the United 
States, the several states and all political subdivisions of 
the state. The minimum wage was established at $1.90 per hour 
and increases annually as follows: 

a. Effective January 1, 1975 - $2.00 per hour 
b. Effective January 1, 1976 - $2.20 per hour 
c. Effective January 1, 1977 - $2.30 per hour 

Overtime pay at time and one-half is required for any 
hours worked over forty (40) per week, but neither the minimum 
wage nor the maximum hour provision applies to the following 
personnel: 
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a. Those not subject to the civil service laws of the 
State, political subdivision, or agency which employs him; 
AND 

b. Those who: 

1. hold a public elective office of, as in your in
stance, the county; 

2. are selected by the county commissioner, county 
judge, county tax assessor-collector, etc. 
(asswning all are elected officials), to be a 

member of the office holder's personal staff; 

3. are appointed by that office holder to serve 
on a policy making level; 

4. are immediate advisers to the office holder 
with respect to the constitutional or legal 
powers of his office. 

The Federal Wage and Hour Division of the U.S. Department of 
Labor has served notice that a designation of exempt status 
will be strictly scrutinized. Thus, if one has a genuine 
question as to whether an employee can enjoy the exempt status, 
the designation should not be made prior to appropriate inquiry 
to the Idaho Department of Labor. 

Fire protection and law enforcement personnel are speci
fically exempt from the maximum hour provision only, until 
January 1, 1975. Thus until that time, these personnel may 
be required to work without the possibility of overtime pay. 
Their dollar amount per hour nonetheless, must comply with 
the Federal standard. Upon January 1, 1975, governmental en
tities with five or more law enforcement or fire protection 
personnel lose their exempt status. 

Maximum hours are then defined as follows: 

a. Effective January 1, 1975 - 240 hours worked within 
28 consecutive days; 

1. for a work period of at least 7 days, but less 
than 28 days, the work period can be no greater 
than 60 hours in any 7 day work period. 
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b. Effective January 1, 1976 - 232 hours worked within 
28 consecutive days; 

1. for a work period of at least 7 days, but less 
than 28 days, 58 hours in any 7 day work period. 

c. Effective January 1, 1977 - 216 hours worked within 
- 28 consecutive days; 

1. for a work period of at least 6 days, but less 
than 28 days, 54 hours in any 7 day work period. 

d. Effective January 1, 1978 - overtime will be paid 
after 216 hours in a 28 day period or for hours in excess of 
the average hour of duty as determined by a study to be con
ducted by the Secretary of Labor of the United States, during 
1976. 

In summary, for other than those specifically exempted, 
any hours worked in excess of the defined maximum hours must 
be compensated by pay at the rate of time and one-half. For 
those exempted, but not including law enforcement or fire pro
tection personnel, current state law remains in force and 
effect. For law enforcement and fire protection personnel, 
the minimum wage provision became effective May 1, 1974, but 
the maximum hour provision will not apply until January 1, 1975. 
Thereafter, maximum hours are enumerated as herein stated ex
cepting departments with 4 or less employees in either category. 

If you have any further questions, please advise. 

CDB:cg 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

{~{v(;-J7i-,c ,Q 
CHRISTOPHER D. BRAY 
Assistant Attorney General 



W. ANTHONY PARK 

AllQRNEY C.Ef-JERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

J·une 7, 1974 

Dr. James A. Bax 
Administrator 
Department of Environmental and 

Community Services 
Building Mail 

OFFICIAL OPINION #74-180 

Re: Interpretation of Idaho Code, Title 50, Chapter 
13, dealing with sanitaryrestrictions. 

Dear Dr. Bax: 

Your letter of J1ay 17th in which you seek a formal opin
ion regarding the interpretation of Idaho Code, Section 50-1326 
has been refprred to me. 

The relevant language 0£ Idaho Code, Section 50-1326 is as 
follows: 

11 
• Until the sanitary restrictions have 

been satisfied by the filing of said certifi
cate, no owner shall construct any building 
or shelter on said premises which necessitates 
the supplying of water or sewage facilities 
for persons using such premises" (Emphasis 
added.) 

As you are aware, subdivided land must meet certain sanitary 
requireme11ts prior to its development. The referred to Code 
section prohibits construction of certain structures on a sub
divided lot until those. requirements are met. The actual pro
cedure wl1ereby the requirements are imposed and enforced consists 
of the placing of a "sanitary restriction" on the formal plat 
of the subdivision. This restriction is removed, thereby al
lowing building on the subdivision, upon receipt of a certificate 
from the Administration or his designee that the sanitary restric
tion has bee11 satisfied. ~he certificate is issued only when 
the administration is satisfied that water and sewage facilities 
will be adequate. 
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It has been brought to our attention that a certain builder 
is constucting a building on a platted subdivision still subject 
to the sanitary restriction. He takes the position that construc
tion or a building or shelter is permitted provided such building 
or shelter is not to be occupied prior to the lifting of the sani
tary restriction. 

It is black-letter law that words used in statutes will 
be given their plain, clear, and ordinary meaning. The Idaho 
Code section referred to uses the word· "construct". By no 
stretch of the king's English can this be read to mean "occupy". 
It would appear that the builder relies upon the modifying phrase 
at the end of the above-quoted section. Ee apparently reads the 
section as prohibiting the construction of a building or shelter 
when such building or shelter necessitates the supplying of water 
or sewage facilities for persons using such premises''. In other 
words, if no one is to live in it, it is not the type of construc
tion prohibited in the Code section. 

This strained interpretation seeks merely to substitute 
the word "occupy" for the worJ "construct" in the statute. It 
is the opinion of this office that such a construction is in
correct in regard to this section. The statut~ was intended 
to prohibit "construction" of buildings or shelters which would 
ultimately house people, whether such structures require ir;u11ediate 
sewer and water facilities or not. This opinion is supported by 
reading the language of 50-1326 together with the language of 
Idaho Code, Section 50-1329. The latter section reads as fol
lows: --

"Violation a rnisdemeanor.--Any person, finn 
or corporation who constructs, or causes to 
be constructed, a building or shelter on a 
parcel . . prior to the satisfaction of the 
sanitary restriction, shall be guilty 
of a misdemeanor. Each and every day that 
such activities are carried on in violation 
of this section shall constitute a separate 
and distinct offense. 11 (Emphasis added.) 

rrhere is no modifying phrase after the use of the word "con
structs" or the word "constructed". 

It is important that the Administrator or his dcsignee con
sider the environmental effectiveness of water and sewer facilities 
free from the practical pressures of finished buildings represent
ing a substantial investment standing idle while the decision is 
pending. Moreover, from an enforcement viewpoint, it is easier to 
ascertain construction of a building than occupancy following con
struction. 
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It is the opinion of this office that the requirements of 
Idaho Code, Section 50-1326 prohibit the construction of any 
building or shelter, when such building or shelter is to be oc
cupied by persons who will have need of water or sewage facilities, 
prior to the lifting of the sanitary restriction. The prohibitions 
of 50-1326 are not to be limited only to the occupancy of such 
buildings. 

Very tru~y yours, 

FOR THE ATTORNEY GENERAL 

tJ ~!f!.~~ER 
-(~ssistant Attorney General 

JChl: lrn 



~,;TATE OF IDAHO 

AlTOHNEY (_.,.I fJI I• , 

June 10, 1974 

Mr. Tom D. McEldowney 
Commissioner of Finance 
Department of Finance 
BUILDING MAIL 

OFFICIAL OPINION #74-181 

Re: Section 26-601, Idaho Code 

Dear Commissioner McEldowney: 

I.am in receipt of your request for a legal opinion re
garding the interpretation of that part of Section 26-601, 
Idaho Code which pertains to what collateral a bank may accept 
on loans:- The exact issue is whether state banks may accept 
another bank's shares of stock as collateral on loans. It is 
the opinion of the Office of the Attorney General that a state 
bank may accept such stock as collateral on loans. An examina
tion of the legislative history and a legislative interpreta
tion leads to this conclusion. 

Section 26-601, was originally enacted by Chapter 133, 
Section 29, Idaho Session Laws of 1925. The pertinent part 
of Section 29 read as follows: 

". . . No bank shall accept as colla
teral, nor make any loans or discounts 
on the security of nor purchase any 
shares of its own capital stock or 
the shares of any other bank wherever 
organized, or situated, except stock 
of Federal Reserve Banks, . . . " 

This language remained the same until 1961 when the Legisla
ture enacted Chapter 84, Idaho Session Laws, which amended that 
part of the statute to read as follows: 
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" No bank shall accept as colla-
teral, nor make any loans or discounts 
on the security of nor purchase any 
shares of its own capital stock nor 
purchase the shares of any other-
bank wherever organized, or situated, 
except stock of federal reserve banks, 

If ... 

This amendment indicates that a bank cannot accept as colla
teral, make loans or discounts on, or purchase its own capital 
stock. However, where the stock of another bank is involved, 
a bank may accept such stock as collateral or security on loans, 
but is prohibited from purchasing such stock. A contrary inter
pretation would render the amendments meaningless. 

The fundamental aim in legislative interpretation is to 
determine the Legislature's intent in enacting the particular 
statute or amendment. Jorstad v. City of Lewiston, 93 Idaho 
122, 456 P.2d 766 (1969); Knight v--:-ifmployment Security Agency, 
88 Idaho 2~2, 398 P.2d 643. With this goal in mind, it is a 
general rule that the title to an act may be resorted to as an 
aid in determining the intent. Tway v. Williams, 81 Idaho 1, 
336 P.2d 115 (1959); State v. Meacr;-61 Idaho 449, 102 P.2d 
915 (1940). --

The title to House Bill No. 188, enacted as Chapter 84, 
Page 113, Idaho Session Laws 1961, which added to Section 26-
601 the phrase "nor purchase" reads in pertinent part as 
follows: 

II AN ACT 

AMENDING SECTION 26-601, IDAHO CODE, 
AS AMENDED, RELATING TO INVESTMENT 
OF FUNDS AND LOANS THAT MAY BE MADE 
BY STATE BANKS AND THEREBY .ELIMINA
TING THE PROHIBITION AGAINST LOANING 
MONEY .UPON THE SECURITY OF SHARES OF 
THE CAPITAL STOCK OF OTHER BANKS, 

II 

This clearly shows that the intent of the Idaho Legislature 
when it amended Section 26-601 was to allow state banks to 
receive as collateral on loans shares of capital stock of 
other banks. Therefore, it is the opinion of the Attorney 
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General that ba1Dts may accept as collateral, make loans or dis
counts on the security of shares of other banks, but they can
not purchase the shares of other banks. 

I trust this answers your questions. 

WGC:cg 

Very truly-~ours, 

FOR THE AT'l'ORNEY GENERAL 

WAYNE G. CROOKSTON, JR. 
Assistant Attorney General 
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W. ANTHONY PARK 

ATlOHNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 
June 12, 1974 

Idaho Veterans' Affairs Commission 
P. 0. Box 7765 

-320 Collins Road 
Boise, Idaho 

Attn: Mr. Larry Laughridge 
Executive Secretary 

Gentlemen: 

OFFICIAL OPINION# 74-182 

You have sought an Attorney General's opinion on the following 
question: 

Is "compensation", as defined by 38 
U.S.C., Section 101(13), paid to a 
vetera~ as a veteran's benefit inclu
dible in the computation of "income" 
as that term is defined by §63-117(a), 
Idaho Code, in the new "Circuit Breaker 
Bill", H.B. 619, enacted by the State 
Legislature in 1974. 

The Veteran's Benefits Act of 1957, Public Law 85-56 71 Stat. 83, 
re-enacted by Public Law 83-857, 38 u.s.c. 101-5228 consolidates 
into one act all the laws administered by the Veterans Adminis
tration relating to compensation, pension, hospitalization, and 
burial benefits. That section of the act which defines terms used 
in the act distinguishes between "compensation" and "pension". 
Thus, "compensation" is service connected [38 u.s.c., Section 101 
(13)] while 11 pei1Sion" is nonservice connected [38 u.s.c., Section 
101 (15)]. 

In defining "income", §63-117(a), Idaho Code, provides that it 
should include 

11 
••• the gross amount of any pension 

or annuity (including railroad retire-
ment benefits, all payments received under 
the federal social security act, state un
employment benefits and veteran's disability 
pensions) , • • . " 
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The above language indicates a legislative intention to include 
veteran's disability pensions within the general definition of 
"pension", but does not exhibit any legislative intention to 
include veteran's 11 compensation 11 within the general definition 
of 11 pension". Since "income" includes only those classes of income 
specified in §63-117(a), Idaho Code, it is our opinion that 
11 compensation" as defined in 38 U.S.C. 101(13), is not included 
in the computation of "income 11

• /(Jery 

WMcD:W.A.P:blh 



June 13, 1974 

Hr. Dryden Hil,~r 
Deputy Secretary of State 
nuildin<J Mail 

De,;1.r Mr. Hiler; 

OFFICIAL OPINION 171-183 

· You have .asked for an opinicm as to whether a notary pub
lic ,s.ppointecl prior to the eff cctivt~ date of House Bill # 37 41 

in order to 'frenew" his commission, r:1ust rofile for his office 
and consoquently pay tha.$10.00 filing foo required by Section 
51·-103, Idi.\ho Code, or whether, by vi.rtu0 of Eouse Dill 1}371, 
be is appoint<~d for liff~ provi·:10d only tlu.tt he rene.w his bond 
every four yoars after his appoinbnent. 

House Bill ~374, effc1ctive July 1, 1974, amended Section 
51-101, :!_~ah£ 9.od~, to provide that a gubernatorial appoint·
i!\(?.n t of a notary public shall hencofor.th be far life provided 
that (~ach no tar}' f ihi) a renewal bond evt1ry four ye_:ars f:ollow
inq his "lifetime'' ap2ointment. :Prior to the atr1cndment, Sec
tion 51-101 provided that gubernatorial appointments of notar
ies public ran for tenns of four years, at which time notaries 
intending to retain thair offices were required to refile for 
appointment. A notary refiling for a nQW appoiHtm~rnt was ro~ 
quired t:o pay the stune $10. 00 filing feo required of hirn when 
he fihicl for hir;; initial <'.t.ppointrnent (by Section 51-103, Id,;.l.ho 
~i~l:?.) · - . 

It is my opinion that Houst1 Bill ~374 applies only to 
gubernatorial appoinbnonts mado after the effactivo date of 
th,,t bi.11, which is July 1, 1974. 'I'o say thttt .:1_ notm~y public 
appointed Vl~ior to the:1 effective date of HOUfH.: Bill 1}374 it, 
a_l?pointed for lif,:i is to apply the new amendment retroactively. 
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IdaJ10 statutes cannot be construed to apply retroactively ab
sent a clear leqislativa expression that .they be so construed. 
f'.inct.ion 7 3-101, · Idaho Code. ;10 ~uch c•xprei:.1slon exists .in the 
l,ln9u.,1gc: of House Bill .lJ 3 7 4. 

,JFG z lrn 

Very truly yours, 

F'OR rrHE 1\"I.'T011NEY GENERAL 

;;mm F'. GREENPIDLD 
Assistant Attorney General 
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01r. lJer.ry Llill 
Cbiof D8Fl.lty 
Secretary of State 

f.iuildiniJ Hail 

Juno 13, l!J7 •1. 

OFFICIAL OPIUIOH 1174-184 

You hnve asked for an opinion on the proper construction 
of Section 3·1-435, !(fo.ho Code, a goncral elections statute 
,k,.:1linc1 with lcanccllatlon of registration. Section 34-435 
XE)quires each co,;.nty clel;".k to examino his 11 {rl,2ction roqist:er'' 
within GO days followiwJ the· 1.fo.to of 1.;,ach 90ncral 2il.f::ction and 
i\::ancel th~~ registration of a,ny elector who did not vote ;:i,t any 
elect.ion for which reqist:r:ation is required in th(~ p.:int ciqht 
(8) yenrs. ~· 

You have inquired wht'ilther county clerks sh01.1ld havo, with
in 60 days from tho l..:1st ge:ner,1.l election (1972) , cancelh"ld t.he 
rog istration of 1.'.AlocEois lihO had not voted in a.n ~1l12?ction for 
which rer;istration WcJ.s .raqtd.red 1n the past ei9ht yearu. It is 
my 01)inion that t:he:1y should not hdVC! so car.celled rE:1gistrations 
..:i.nd, further, should not so canceJ. r(~gistrations follo·win\J the 
gancral election of 1974. To read Section 34-435, Idaho Codo, 
to .1:aqui.re them to do so is to rcu.d t.ho statute to i'lF,1ply retro·· 
activaly. Unless expressly declared to be construed retro
actively, no IJnho ntatuto is rotroactive. Section 73-101, 
Id-3.h.o C()di:1.. 

It h, iny op11non thnt tho statute in issuo should he con
strued to r~quiro county clerks to cancel the rouiatration of 
atiy elector who h,;1,J not vot<-"1d in any Glection for wh.ich r(!gis
t.r.a.t.i()n is required Gi<Jht ):Curs f£on th':, offcct.ive d<1tf~ of 
Section 34-43'._;·~--?.-l:ay 10,1970. 'l'o construe Section 34-435 othe:r~;rit;--"trour,.r·oreate adverse: consequ.enc~s for an elector who fail(;lld 
to vote in any al~ction fo1: which registration was acquirE:1d which 
Wi'lS h•Jld prior to thti li)ff!.':ICt:l.V(~ <la.tr~ of S1:tction 34··435, Ida.ho 
Code. In other ~~rda, it is my ovinion that county clerks should 
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not carry ot1t the provisions of Section 34-435, Idaho Code until 
·-~ ... --~·r-~........ -·--··• 

the-~ GO day p(!riod .followin<J the first qeneral oloct1.on hnld 1:-!i<jht 
years from the eflectivc~ date of tho istatute in quention, which iii, 
as montionod ,1bove 1 May 10, 1970. 

G50U. 

' ,\ 

Very truly yo~rs, 

POR 'J.'HE A'X"l'ORNEY GICNER.AL 

JOH.•1 F. Gll.ErJtil:' .L:;LO 
Assist.aut J\.ttornoy Gc·meral 



M.\'. Homer R. Roso, Chief 
Sales Tax Division 
State Tax Commission 
Statehouse Mail 
Boiser Idaho 

Dear Mr. Ross: 

June 14, 1974 

/ 

ii •7 ,I_../~~ OFFICIAL OPINION 1t L/ 

You have requested an Attorney General's opinion regarding whether 
a private corporation operating a retail sales concession within 
the confines of Mountain Home Air Force Base must charge Idaho 
sales tax on retail sales made to military personnel and their 
dependents. 

Such· aales are subject to the imposition of the Idaho sales tax. 

The United States Supreme Court haa ruled that the Soldiers and 
Sailors Relief Act of 1940 does not exempt members of the Armed 
Forces from state sales and use taxes. ~ullivan v. u.s~, 1969, 
395 u.s. 169. 

The State has no taxing power over the United States or instru
mentalities of the United States. McCulloch v. Mar;tla.nd, 4 Wheat. 
316._ Accordingly, the Idaho Sales Tax Act expressly providos an 
exception for "The sale at retail, storage, use and other con
sumption of tangible pers0nal property which this state is pro
hibited from taxing under the Constitution of the United States". 
Idaho Code §63-3622(a). The extent to which a state sales and 
use tax may be imposed on a federal military installation is 
governed by federal statute, 4 u.s.c. 1os·and 107 (the Buck Act), 
which permits imposition of such taxes on a military reservation 
out does not waive the exemption of "the United States or instrumen
talities thereof" from state taxes. The term "instrumentalities 
of the United States" has been interpreted to include such activities. 
as post and base exchanges and officers and non-commissioned officers 
open messes (clubs). These entities exist under and operate pur
suant to federal authority. ~alls City Brew~ng Co. v. Reeves, 
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D.C. l<y. 40 F.Supp. 35; State ex rel. C.P.O. Mess (Ql)~l) U. S. 
Naval Station K$X West v-=---areen, (Fia.l" T74 So." :r,r-~4bo Howeverb 
an otherwlse private business entity whose only connection with 
the federal government is operating a retail sales outlet lo
cated on federal property under contract with the federal govern
ment cannot avail itself of the cloak. of an "instrumentality of 
the United States 11

• Buckstuff Bathhouse Co. v. McKinle_,Y, 308 
U.S. 358. Therefore, when a·private conce's'sionaire makes retail 
sales of tangible personal property within a federal military 
reservation located within the State of Idaho, such as Mountain 
Home Air Force Base, these sales are subject to the Idaho sales 
tax. 

TVS:WAP:blh 

Very truly yours, 

W. ANTHONY PARK 
A'l'TORNEY GENERAL 
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STATE OF IDAHO 

W ANTHONY PARI, 

ATTORNEY GENERAL 

Mr. William D. Collins 
Prosecuting Attorney 

.Boise County 
P.O. Box 2794 
Boise, Idaho 83701 

Dear Mr. Collins: 

OFFICE OF THE AlTORNEY GENERAL 

BOISE 83720 

June 17, 1974 

OFFICIAL OPINION #74-186 

You have asked for an opinion on the constitutionality of 
the durational residency requirements of Section 31-208, Idaho 
Code. That section requires one who would vote in an election 
to remove a ~aunty seat to: 1) be registered within the re
quir~ments of Title 34, Idaho Code, and 2) have resided in 
the countx_ in guestion for sixll.1C)Jlths and in the precinct·fn 
which he wishes to vote for 90 days. Section 2, Article 18 of 
the Idaho Constitutioncontains the same durational residency 
requirements as those underlined above. 

In a previous opinion, which I enclose, the Attorney Gen
eral's Office concluded that the six month durational residency 
requirement set out in Section 2, Article VI, of the Idaho Con
stitution was in conflict with the United States Constituti~ 
in light of Dunn v. Blumstein, 405 U.S. 330, 92 S.Ct. 995, 
31 L.Ed 2d i7iJ(1972). That case held that requiring a certain 
duration of residency in order to vote was violative of the 
Equal Protection Clause of the Fourteenth Amendment to the U.S. 
Constitution absent a compelling state interest for the exist
ence of such a requirement. 

One interest advanced by the State of Tennessee in Blum
stein was the protection of the state against fraudulent vot-
ing through the operation of registration procedures. The 
Court, however, held that Tennessee did not need an entire year, 
the length of time provided by the Tennessee statute in issue, to 
complete registration tasks. Picking an arbitrary figure for 
illustration, the Court said that 30 days would not be an ex
cessive durati6nal residency requirement to impose for regis
tration purposes, but that one year would be excessive. Blum
stein, Supra at 405 U.S. 348. If time to complete voter regis
tration is said to underlie the 6 month/90 day durational resi
dency requirements of Section 31-208, Idaho Code, and Section 2, 
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Article 18 of the Idaho Constitution, it is my opinion that said 
durational residency requirements are far excessive of the thirty 
day period suggested by the Blumstein Court for this activity. 

Another interest advanced by Tennessee was termed "Knowl
edgeable Voting". The State's one-year durational residency re
quirement, argued Tennessee, ought to be upheld since it af
fords some surety that the voter has, in fact, become a mem-
ber of the conununity and that as such, he as a common interest 
in all matters pertaining to its government and is, therefore, 
more likely to exercise his right more intelligently. The Court, 
however, dismissed this interest as less than compelling, hold
ing that a particular duration of residency is not sufficiently 
indicative of either bona fide residency or "intelligence" in 
voting to justify the denial of a fundamental right--the right 
to vote. Blumstein, Supra at 405 U.S. 355, 356. Should "Knowl
edgeable Voting" be said to underlie the durational residency re
quirements in issue in this case. I must defer to the Court's 
reasoning on the insufficiency of this governmental interest. 

Upon consideration of Dunn v. Blumstein and the state statute 
and Constitutional provision in question, I can identify no compel
ling state interest underlying the lengthy durational residency 
requirements of Section 31-208, Idaho Code and Section 2, Article 
18 of the Idaho Constitution. It is my opinion, therefore, that 
such requirements are in conflict with the Equal Protection Clause 
of the Fourteenth P..mendment to the U.S. Constitution. Because the 
U.S. Constitution must prevail over a conflicting state statute 
by virtue of the "Supremacy Clause," Article VI, Section 2, U.S. 
Constitution, it is my opinion that the durational residency re
quirements of Section 31-208, Idaho Code and Section 2, Article 
18 of the Idaho Constitution, are unconstitutional and without 
force or effect. 

Since there is no problem about the validity of those parts 
of the two laws in question that require a voter in an election 
to remove a county seat "be registered within the requirements 
of Title 34, Idaho Code, I would suggest that you regard your 
residency standards for such an election as identical to the res
idency requirement of a Title 34 election. The tests for resi
dency in a Title 34 election require only 1) that the voter is 
physically present, unless voting absentee, in the political sub
division in which he wishes to vote, and 2) that the voter in
tends to remain in that subdivision indefinitely. In short, 
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consider an elector who has properly registered to vote in a gen
eral election in Boise County, as eligible to vote in an elec
tion to remove the county seat. 

JFG:lm 

Enclosure 

Very truly yours, 

FOR THE .ATTORNEY GENERAL 

JOHN F. GREENFIELD 
Assistant Attorney General 
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Mr. J. D. Uancock 
Prosecuting Attorney 
B'.adison c,rnnty 
30 south 2nd \font 
Rexburg, ID 83440 

,July 2:3, 1971. 

OFFICIAL '•bP!MIOH NO. 74-187 

Mr. Gordon s. 'l.'hatchar 
Rigb::t, 'l1hatcher & 1\ncb:ns, r .. n .. 
Attornays fo~ Madison School 
District No. 321 
!?. o. Box 437 
Rexbu:i:·g, IfJ B3440 

You have requested an Attor~ey General's opinion on the 
following quastionst 

(1) r:r:iy the Board of 'l'rusiteos of a 
ti.chool d1nt:r:tct in preparing thl'~ dint:d.ct' r.:, 
budget, which must ho prepared on or 
before the for\ipat·t of June (see Idaho 
Coda §§ 33-t301, :n-002, 33-807 and 33 .... 401), 
tako into conaideration the "a.otual" 
a1,1rnenst'.Hl ,rnluat:ion. of prop0rty with:Ln 
the dietrint for the calendar year in 
which the budget is prepared (hereinafter 
raferrod to an tho nactual" current year's 
aooeosa<l valuation aa opposed to "estimated" 
curr~nt year's aase~~od valuation)? 

(2) Po the oow1.ty commission~ra have any 
lawful authority to reduce the dollar 
budget on the sol~ ground that it ia 
baaed in part upon an estimate of the 
actual current yaarta asaeoaad valuation? 

In our opinion, a solwol district, in preparing its budget, 
can take into consideration the previous cal~')nc'lar year's .:HHH,Hlaad 
valuation (§63-919, Idaho Code) and its own estimate of the 
current year's A6EH!a'ged ... ,ivaiuition but cannot consider th~ "actual" 
current year's acusessed 'valuation f.or tho very praotical reason 
that the tt actuaP cur.rtmt year's valuation i!S unknown until 
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September, three months after a school di.strict' s budget haa 
bQen prepared and published in accordance with nnd ao requi:r.ecl 
by law. !HJ:33-801 and 33-401, Idnho Coda. 'l'ho ••l:ll.ct.ual" current 
valuation remainn an unkn.c)wn fac-to'i.:;·-imtfl September for the 
rea1i:Hn1 that the annual proce!3s of obtaining equali ~rid assee3(:H1 
valuations is in ita nature no loBB a time consuming matter 
than i~ the dnnual t~sk of e8tablishing budgetse Additionally, 
the. "actual" current valuation remains .. unknown until Oeoternber 
fer the reason that th~ legislature ham· seen fit to specifically 
provide titne for obtaining valuations and for equalizing valua
tions in th~ sequence which i~ described generally ae follows: 

L;ach county assesoor places property valua
tions on rolls whioh are delivered to the 
pol1lseiJ.rnion of the County Board of Equalii.il
tion, for eaualization, cm or before tho 
first Monday, of<·July i of thei currant' year. 
§§63•322 and 63-1220, Idaho Code. Equali
zation, i.e. incre,aoin<.r'or'Jeore·asi11g valua
tions, is completed• and. the roll is delivered · 
by~the Board to the county auditor by. the 
second Monday of July of the current calendar 
year. SS63-40l and 63-412, Idaho Cod~. On 
or b~i for~ thl'l fourth Monday o 7 July, the 
county auditor prepares an abstract of the 
rolls, showing total values of categories 
of property.in the county, by class and 
category, and delivors the abatrnct to tha 
State Tax Commizaion for atatewide ~qualiza
tion. GS&l-412, 63-413 and 63-605, Idaho 
Code. Such equalization ie complete~ 
the-State Tax Commiosion on or before tha 
fourth .Monday of August. §§63-601 and 63-603, 
Idaho Coda. B~twean Janu4ry and tha four.th 
Mon-day-~of.August, however, the State Tax 
Com..-rnimdon, which ia charged with the ro
sponsibili ty of am;f:u:,u,udng operating property 
(Chapter 7, Title 63, Ida}to Code) including 
all property belongingto--~compani~s . 
(Chapter S, Titl~ 63, Idaho Code) det:.ennine~ 
tho nirnessed valu~ of a!Tsuch prop~rty 
w·lt:hJ.n the statti, (~$63-601, 63-707 a:nd 
6 3-804, Idaho Code) ,. The 1'1:u: Coror..ission 
equalizas-: i'fs·-own"va.luatio11s of operating 

, ·, property at the same' time it equalizes 
· valuations of property made by the county 

shown upon the county•a abr:itracta which 
have been transmi ttad to tho 'l'a:,i Commission 
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(as noted above) for equalization. §§63-501, 
63-Gll, 63-513(16), Idaho CocliH. The equali
zation of all property-w1thintha atata is 
completed by the Stato Tax Comroiasion on or 
b8foro the fourth Monday of August of the 
c1;u:-rent year. ~§63-601, 63-603, 63-605 and 
63-611, Idaho Code. Th~ records of the 
St4tO TaxCommissfon indioat~- that the · 
il.!H'h!'lissecl valuation of all operating property 
in Idaho has constituted, on the average dur
.tng the past ten yea.rs, 24.3 percent ol all 
property valued in the state of Idaho for 
ad valorem assessment purposea. It ie not 
until the first Monday of September that 
the Htate True Comnd.ssion certi.fios to each 

, county auditor the changes it haa mado . in 
· tho·assessments·by county officials of 
local property (S63-Gl2, Idaho Code) and 
the values of operating pio'perty which are 
to· be placed. on •.a :count.y' s. ,a&.EH!·ssment,roll 
for the··ou:rrent year.·•·; S63 ... Gl3, Idaho Code. 
!\t. thia time, t.he county auditor enters the 
clw.nq(!}s m~de by the Commii;sion nn.d udda th1?. 
value of op~ratinq property to the aoeeas-

. ment rollu and tc,talo, for the first time, 
the equalized values of all propertiga within . 

. the county .. §G3-6l4, Idah.o Code. Tho county 
.. auditor gives that information along with a 
total of each ta,dn~1 district• a 1rnees1:H,d 
valuation to the oounty commissicmers by 
the a~cond Monday of September at. which 
time the co1:uuission0r$ compute the ta:;c rate, 
not exceeding the statutory maximum; 11'1 mills, 
to be applied to that valuation in order to 
raise the dollar amount of the budgets which 
have be~n approved and certified according 
to law.. §563-901, 63-624 and 63-625, !_~ 
~.?.'!~• 

Aa aan be seen, the uactunl~ curr0nt cal,ndar yoar's assessed 
valuation of a aohool di.Atriot do!la not become a\"ailahle until 
long aftor a sc:hoc,l dii.1trict' s budget haa been prepared. and published 
in J1me. Thlllrefora, it is not possible for a school district to 

· consider such information in fixing a budget in May and June to be 
.presented't,o. the oounty commissioners for mil.1 levy purposes in 
. Sept.ember.' See §§ 33-801 (last 1entence) , 33-607 and 6 3-901, Idaho 
Code. However, in preparing and establishing it.~ budget, a t,1cilooT 
aI'strict may consider ito own e~timatG of tho current year'a 
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assessed valuation .. Consideration of suoh an estimate is not pro
hibited by law. ThGroforo, answering thG scacond question, it is 
our opinion that the county commirudonf.'ilra may not reduc~ n tJchool 
district's certifiod dollar budget on the sole ground that the 
budget ifi baaed in part upon an estimate of current year~ ,iurnetus0d 
valuation. · 

_ However, the county eommissioner6 ;µtay, in effect., oircum
scribe the d.ollars budgeted by a. district if the district has 

· over-estimated the current year• s ~ulset1u-aed v<1.luation11 Thia is 
po3aible becauso the oounty comm.itirnion,irs ar~ p:roacrlhed from 
sr11tting ;:1 :mill levy in eixcC:-.u:i:s of the liliudmum authorized by law, 
e~1en if the m.n.ximum l.avy doea riot raisa th.a dollars bud9etad. 
§SGl-901, 63-626 and 33-902, Idaho Code.. If thtt! maxirnum levy 
authorl2:ed by law, when applie<'f-to'tho-actua.1 currant year'~ 
assesu.,ed valuation (as de.termined in Beptl!llmbar) yields less pr.o
jected revenue than\requircd by ·ths certified dollar bu<lget which 
has been based upon an estimate (made in June) of the current 
year's ,uiaesaed valuation, the dollar amount of the d0ficienoy 
cannot be raised through the property tax .. On tha other hand, if 
the actual current year's assessed val.uat.J.on is adequate to :ro.ise 
the dollars budgeted by application of a mill levy not in excess 
of the rnr:udrnum authori2:~d by ·1aw,., the county oomm:tssiomn:fl ml1l.y 
not take any action ,v'ivrJrs'.! to the district' o certified budget 
upon the sole gxound that it has bet~n baaed in part upon the current 
year's assessed property valuation within the district .. 

WMcDsji 

Vecy truly yours, 

FOR THE ATTORNEY GENltRAL 

WILLIAM McDOUGAL!,, 
ASSISTANT ATTOmtEY GmnmAL 
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Mr. Jack Farley, Director 
Motor Vehicle Division 
Department of Law Enforcement 
BuHding Mail 

Dear Mr. Fa rleyi 

"OFFICIAL OPINION -tr7 11-188" 

When one member of a community estate passes away and 
the summery administration of such decedent's estate is initiated 
under Title l S, Chapter 3, Section 1205 by the surviving spouse, 
and a Decree is made by the Court to the effect that such surviving 
spouse and the decedent were married and the surviving spouse is 
the sole heir at law or devisee, I have been advised by attorneys 
that some county assessors are refusing to accept the Deere<? for 
purposes of transferring tiUes of motor vehicles to the survivinu 
spouse. 

The foregoing procecl ure, (15-3-1205, Idaho Cocte) is a 
summary procedure designed to transfer estate assets without the 
formality of either an informal or formal probate. No Letters, 
testamentry or administration, are issued. A Decree entered by a 
court in such summary procedures vests the title of all estate 
assets in the surviving- spouse. To transfer the t.ltl<~ of motor ve
hicles it is only necea sary that a surviving spouse furnish to the 
assessor, or to the department, the title o ppropriately signed off 
together with a certified copy of the Decree. 

To obviate the problem it is suggested that upon receipt of 
this opinion copies thereof be made and d !.stributed to all county 
assessors. 

For your ready reference the section reads as follows: 

"15-3•-1205. Su!Jlmary administration of estates in 
_which a surviving spouse is the sole beneficiary~ 
-(a) Upon the testate or intestate death of a per
lea vlng a surviving spouse as the sole devisee or 
beneficiary, th~ surviving spouse (or any person 
claiming tiUe to any property through or under such 
surviving spouse) may file a verified petition set
ting out marriage and the death of a person leaving 
a surviving spouse as the solo devisee or heir. If 
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the decedent died testate, the petition must be 
a ccornpanied by the ori-;inal of the la st will and 
testament of the d!>ceclent. N oticE) as provided 
in Section 15-lrn401, Idaho Code, rerruiring that 
all persons interested appear before tho courtat 
a time and place specified to show cuuse why 
such petition should not be granted shall bo giv
en by the petitioner at a time that is not less 
than thirty (30) days b1,::fore the date of such 
hearing. · 

(b) If it shall appear at such hearing that the 
decedent and the person claimed to be the sur
viving 'spous,~ -s~rc duly married and that the sur'"' 
viving spous(: is th12. sole hEJr or devisee, a de•• 
cree shall be made to that effect and recorded. 
This decree shall thereafter have the same effect 
as t, formal clccr1:,,e approving or determ.tnil'l.g dis
tribution. 

{c) In the event that the surviving spouse ( or 
person claiming through or under the surviving 
spouse) shall elect to proceec! under this sec
tion,· the survivin·g spouse shall assume and be 
liable for any and all indebtedness tha.t might be 
u claim against the estate of the dcc,:?dent. 

(d) /\ny .lnt2rested person may tl~rminat,~ the pro
Cr?eding before or at thq, hearing by filing a peti
tion for formal proba to. 

Very truly yours, 

FOR THE AITOR ... 1\JEY GENE'-U,L, 

JAY F 0 BATES/ 
Deputy.Attorney Genernl 
A a signed to the Department 
of Law Enforcement 

cc: W. Anthony Park 
John Bender 



(June 19, 1974 

Hr. Colen H. Sweeten, Jr. 
Clerk of the Distr.ict.:. Court and 
Ex-Officio Auditor and Recorder 
Malad City, ID 

Dear Mr. Sweeten: 

OFFICIAL OPINION 174-189 

You have requested an Attorney General's opinion on 
the following question: 

\i/1}.ether the collection fee authorized 
by §63-918, Idaho Code, to be paid into 
a county's current expense fund applies 
to disbursements by a county to a c.ity 
of state sales tax monies distributed 
to the county in lieu of the inventory 
tax (which is a property tax) by the 
state treasurer, all of such disburse
mento having been made in accordance 
with the provisions of S§63-3638(g) 
and 63-3638(g) (1), Idaho Code. 

In our opinion, §63-918, Idaho Code, ia not applicable 
to disbursements made in accordance wltl·i §§63-3638 {g) and 
63-3638(g) (1), Idaho Code. Therefore, counties are not 
entitled to collect a fee of one and one-half percent of 
such disbursements. 

In 1967, the legislature provided fo·r the exemption of 
business inventory from property taxation. §63-lOSY, Idaho 
Code; S.L'. 1967, Ch. 116, pp. 229-233. For' thG purpo~e of. 
replacing revenue lost by county taxing authorities by reason 
of such exemption, the legislature provided in the same act 
for an appropriation from the "sales tax fund" to be diatri-

- buted by the state treasurer no less frequently than quarterly 
to each county treasurer. Such distributions to counties 
wore, and are now, required to be redistributed by each 
county treasurer to each intracounty taxing authority, 
entitled under ·the act to disbursements, no less frequently 
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t..11an quarterly. §§63-3638 (f.) and (g), Idaho Code; s.r.... 
1967, Ch. 116, pp. 229-233, as amended by S.L. 1970, Ch. 
183, pp. 531-532. 

As respects theso monies, tho county's fwiction is 
limited to (1) annually determining each intracowity taxing 
district's oharo of such funds distr.ibuted by the state to 
tho county, (2) receiving nnd deposit~ng the funds quarterly 
and (3) disbursing them quarterly to each intracounty taxing 
district including cities. 

The statute, §63-918, Idaho Code, provides as follows: 

"A,.l;_~es _of ™rY, city, town, village, 
school district or other district or 
municipality, levied according to law 
and certified in accordance with the 
provislo"ns of! "this act, shail---i>e collectod 
and paid into tne county treasury and 
apportioned to such city, town, village, 
school district or other district or 
municipality1 provided, that one and 
one-half :eer cent (1 l/2%)of all 'ta£es 
collected-,md e"al'd into the coun~f 
t'rea·su;:x ~or ev,e·'£/.. I'nc~rat·e'cf c~ty,_ 
town or village and evory other district 
or municipality having a treasurer whose 
duty it is to receive, keep and disburse 
all moneys belonging to such incorporated 
city, town, village, or other district 
or municipality, shal.l. :q_e_ aP.E,ortJ_one_d 
to the count,x current effiense :fund, which 
apportlonmen1: s.h·a1:1~ be_ n l.ul,l, "'fo'r all . 
services of all county olficors In the : ·: 
l~:vx, C,OE!J2Uta.t!_on and c,.2,f!ection 0~ .. 
such taxes." [Emphas!s added] 

The language underlined indicates that the legislature 
intended that the county be paid for its services in levying, 
computing and collecting taxes imposed by the county. Money 
received by a county from the state treasurer in lieu of the 
inventory tax is clearly not revenue derived by a county's 
imposition of its own tax, and, sinca as respects such funds, 
th~ countios perform no service which could be categorized 
as levying or collecting, the statute does not apply to them. 
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Receipts and disbursements by the county of state sales 
tax revenue as authorized by §63-3638(g), Idaho Code, does 
not constitute the levy or collection of ata~~by "'a county. 
For that reason, counties are not entitlerl to collect a 
foe upon them. 

W.McD:ji 

Very truly yours, 

FOR THE.ATTORNEY GENEJ.U\L 

WILLIAM McDOUGALL 
ASSISTANT ATTORNEY GENERAL 

.. 
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ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

June 20, 1974 

Honorable Pete T. Cenarrusa 
Secretary of State OFFICIAL OPINION #74-190 
Building Mail 

Dear Mr. Cenarrusa: 

Mr. Harold E. Peterson, County Clerk of Kootenai County, 
has informed you that he does not intend to comply with the 
provisions of Title 34, Idaho Code, with regard to the regis
tration of electors. Specifically, he has stated that he 
intends to implement an "oath--swearing system" for the sign
ing of the combination election record and poll book, rather 
than utilize the registration procedures of Title 34, Chapter 
4, of the Idaho Code. 

By the provisions of Section 34-201, Idaho Code you are 
the chief election officer of the State of Idaho and are charg
ed with the responsibility to obtain and maintain uniformity 
in the "application, operation and interpretation of the elec
tion laws." In accord with that responsibility, it is my opin
ion that you should issue a directive to Mr. Peterson request
ing that he comply with the registration requirements of Title 
34, Chapter 4, of the Idaho Code. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

J~.:·RE~~~~ 
Assistant Attorney General 

JFG:lm 
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ATTORNEY GENERAL 

Mr. Pete T. Cenarrusa 
Secretary of State 
Building Mail 

Dear Mr. Cenarrusa: 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

June 26, 1974 

OFFICIAL OPINION #74-191 

You have asked for an opinion regarding your duties 
under Section 34-1802, Idaho Code. 

On April 10, 1974, sponsors of an initiative issue 
titled ''The Idaho Presidential Preference and Spring Pri
mary Election,Act" filed a petition for the initiative 
with your office, as required by Section 34-1804, Idaho 
Code. 

On April 11, 1974, you forwarded two (2) copies of 
the initiative to the Office of the Attorney General for 
ballot titling, as required by Section 34-1809, Idaho 
Code. 

On April 22, 1974, the Office of the Attorney General 
returned one (1) copy of the initiative to you together 
with "short" and "long" ballot titles, as required by Sec
tion 34-1809, Idaho Code. 

On April 25, 1974, the Office of the Attorney General 
notified you that it wished to revise the original "long" 
ballot title. After securing an Attorney General's opinion 
that you were authorized to accept a revised title, you 
agreed to do so. 

On or about April 30, 1974, the Office of the Attorney 
General notified you that it wished to offer a second re
vision of the long ballot title to the presidential preference 
election initiative. You indicated orally that you would 
accept a second revision if the sponsors of the initiative 
had not begun to print and circulate its petitions. The 



( 

Mr. Pete T. Cenarrusa 
June 26, 1974 
Page 2 

Idaho College Republican League, the sponsor, reported that 
it had not yet printed or circulated any petitions and, con
sequently, you accepted the second revised long ballot title 
on May 3, 1974. On the same day, the Office of the Attorney 
General advised the Idaho College Republican League of the 
contents of the new text of the long ballot title and printing 
began soon thereafter. 

On~ 24, 1974, the Idaho College Republican League 
wrote to you, complaining that its petition drive had bogged 
down and asking you for an extension of time beyond the four
month deadline for filing initiative issues set out in Section 
34-1802, Idaho Code. The specific extension requested was ten 
days, the approximate length of time that printing and circu
lation of the initiative was postponed due to the revising of 
the long ballot title by the Office of the Attorney Gerieral . 

.:r~ 
On~ 26, 1974, you asked the Office of the Attorney 

General for ~n opinion as to whether or not you were authorized 
to g~ant such an extension and accept a late filing of the 
initiative in question. 

It is my opinion that, under the particular circumstances 
presented by the facts outlined above, a filing of The Idaho 
Presidential Preference and Spring Primary Election Act init
iative no more than ten days later than four months prior to 
the 1974 general election represents substantial compliance 
with Section 34-1802, Idaho Code. Article 3, Section 1 of 
the Idaho Constitution reservesthe power of the initiative 
to the people of the state. Section 34-1802, Idaho Code, is 
part of an integrated series of statutes created by the Idaho 
Legislature, pursuant to Article 3, Section 2, Idaho Constitu
tion, to facilitate the initiative process. Chapter 18, of 
Title 34, Idaho Code, is akin to Chapter 4, Title 34, Idaho 
Code, which contains the voter registration laws of the 
State of Idaho. Both chapters contain procedural machinery 
designed by the Legislature to implement a constitutional 
right. 

It has long been observed that voter registration statutes 
are not calculated to defeat or impair the right of voting, 
but rather are designed to facilitate and secure the exercise 
of that right. Capen v. Foster, 12 Pickering (Mass.) 485 (1832). 
Voter registration statutes were recognized early by the Idaho 
Supreme Court as procedural rather than substantive in nature. 
See Wilson v. Bartlett, 7 Idaho 271, 62 P. 416 (1900). 
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Like voter registration statutes, initiative laws are 
generally viewed as procedural devices for securing constitu
tional rights, and, as such, have been liberally construed 
toward the securing of ballot status for initiative issues. 
The doctrine of substantial compliance has been utilized by 
California courts when considering deviations by initiative 
sponsors from the requirements of regul?tory statutes. 

"The procedures relative to circulation 
of petitions for initiating or referring 
measures could be so stringently created 
and construed as to impinge substantially 
upon these reserved powers [of initiative 
and referendum]. By and large, the 
courts have minimized this possibility. 
For example, a substantial compliance 
test is used when there are alleged 
deviations, such as a women's use of 
her husband's given name in signing a 
petition, or the omission or incorrect 
designation of a·precinct number, or 
the addition of the date of signing by 
someone other than the signer. In such 
cases the deviations are not substantial." 
Donald S. Greenberg, The Scope of the 
Initiative and Referendum in caITfomia, 
54 Cal.L.ReV:-1717, at 174J:° (aug - Dec. 
1966) 

Washington courts have framed noncompliance problems in 
a jurisdictional context. 

" curtailing the likelihood of 
success in obtaining judicial review 
to halt an initiative or referendum 
before the measure is enacted is a 
principle which calls for a liberal 
construction in favor of facilitating 
initiatives and referendums. 

* * * 
"Perhaps one might generalize by 

/ saying that only a serious breach of 
statutory requirements will warrant 
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injunctive proceedings against a 
proposed initiative or referendum." 
(Emphasis added) Philip A. Traut
man, Initiative and Referendum in 
Washington: A Survey, 49 Wash.i::Rev. 
55, at 64-65 Tl973). 

A "serious" breach in Washington was committed when the 
Secretary of State certified an issue for printing on the 
ballot when there was no showing that the requisite number 
of signatures had been procured and presented. State ex rel 
Evich v. Superior Court, 188 Wash. 19, 61 P.2d 143 (1036)-.
Another act considered a serious breach occurred when the 
Secretary of State permitted withdrawals of signatures after 
an initiative and accompanying signatures had been filed with 
him. State ex rel Harris v. Hinkle, 139 Wash. 419, 227 P. 861 
(1924). 

A breach termed not serious occurred when the Secretary 
of State certified an initiative even though petitions accom
panying the initiative had·been stolen from his office before 
he had the chance to canvass them. The signatures on those 
petitions having been counted, the Washington Supreme Court 
held that the validity of the signatures could be presumed. 
This presumption arose from the probability that most signers 
had not placed false information after their names or other
wise improperly signed petitions in view of the criminal 
penalties that lie for knowingly doing so. Rousse v. Meyers, 
64 Wash.2d 53, 340 P.2d 557 (1964). 

Although the Office of the Attorney General could find 
no Idaho case law squarely in point with the facts presented 
here, it notes a recent Idaho Supreme Court decision in the 
analogous area of recall elections. Sponsors of a recall 
movement against a state legislator failed to insure that 
petition signers listed information specifically required by 
Section 34-1703, Idaho Code. That statute appeared to require 
the listing of "post office" information among the information 
to be supplied by signers of petitions for the recall of state 
legislators. Although the recall sponsors had provided a 
heading titled "post office", the signers failed to fill in 
that information. The Secretary of State, relying on the ad
vice of the Attorney General, refused to accept petitions with
out the post office information. The sponsors of the recall 
movement sought a writ of mandamus ordering the Secretary of 
State to accept the petitions, arguing that in the particular 
case at hand, all signers who lived in the legislative district 
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in question (District #34) also had the same post office 
address (Pocatello, Idaho). Since the signers had filled 
in the information regarding their legislative district, 
the argument went, the post office information was unneces
sary in this case and, to require such information, was 
making a substantive hurdle of a procedural statute designed 

- to -facilitate the constitutional right t·o recall. 

The Idaho Supreme Court held, in a unanimous decision, 
that ''the signatures were properly identified with sufficient 
information under the facts of this case for the defendant 
[Secretary of State] to accept and file them under I.e. Sec. 
34-1706(2) ." West v. Cenarrusa, Idaho Capital Reports, Vol. 
21, No. 31 (19~ 

It is apparent from West, supra, that the Idaho court 
has adopted a liberal construction of statutes regulating 
recall elections in favor of the sponsors of the recall move
ment. In eff~ct, the doctrine of substantial compliance was 
appli~d by the Court where a deviation from the recall mach
inery was one it considered not "serious". 

The initiative and the referendum, like the recall, are 
extraordinary remedies for legislative inaction or efficiency. 
All are means of direct control over the law and law makers 
by the public. In view of the Idaho Supreme Court's liberal 
construction of recall statutes, and in view of the facts of 
the instant situation, it is my opinion that the late filing 
of The Idaho Presidential Preference and Spring Primary Elec
tion initiative by the Idaho College Republican League, such 
filing corning no more than ten (10) days later than the 4-rnonth 
deadline for filing initiatives set out by Section 34-1802, 
Idaho Code, represents "substantial compliance" with that 
statute:-sponsors were delayed approximately ten days in print
ing and circulating their petitions due to acts of government 
officials handling their petitions, not due to acts of their 
own. Sponsors should not be penalized by the said delay. 

I further advise you to grant a ten (10) day extension 
of time to opponents of this initiative to present arguments 
for printing, if such opponents wish to offer such arguments. 
Opponents are required to present arguments against initiatives 
by the 105th day prior to the next general election following 
the filing of the initiative by Section 34-1812, Idaho Code. 
In this case, however, if a ten day extension of time is granted 
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to the proponents of the measure, the opponents will be dis
advantaged if they do not receive a corresponding extension 
of time. 

Very truly yours, 

FOR THE A~TORNEY GENERAL 

J~.:EE~~ 
Assistant Attorney General 

JFG:cg 
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June 27, 1974 

Mr. Kent Ellis, Chief 
Grants-in-Aid Division 
Parks and Recreation Dept. 
Statehouse Mail 

OFFICIAL OPINION tn4-192 

Re: Off-Road Motor Vehicle Fund 

Dear Kent: . 

This is in answer to. your letter of June 3, 1974, in
quiring into the extent of the use of the Off-Road Motor 
Vehicle Fund created by the 1973 Session of the Idaho Legis
lature. 

Chapter 297 of 1973 Idaho Session Laws states speci-
fically that: 

11 'l'he purpose for which moneys in the 
fund may be used shall be to acquire, 
purchase, improve, repair, maintain, 
furnish, and equip off-road motor ve
hicle facilities and sites in the 
state of Idaho." 

This language clearly indicates that the fund is only 
to be used for off-road motor vehicle facilities and sites. 
It is our opinion that the legislature did not intend to 
make the fund available for off-road motor vehicle safety 
and training programs. 

MJM:cg 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

MNl'THEW J. MULLANEY, JR. 
Deputy Attorney General 
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STATE OF IDAHO 

W. ANTHONY PARK 

ATTORNEY GENERAL 

OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

June 19, 1974 

Honorable Leo A. Butler 
State Representative 
District #7 
P.O. Box 501 
Orofino, Idaho 83544 

Dear Mr. Butler: 

OFFICIAL OPINION #74-1~3 

After some length of time and research we are prepared to 
issue opinions on your questions concerning parking, traffic 
control, citation for violations, and withholding of trans
cripts, diplomas or permission to register as a means of col
lecting the fines imposed for cited infractions at the colleges 
and universities. 

Within certain li~itations not here pertinent, the colleges 
and universities have complete control over the real property 
to which they are title holders. Sections 33-2804, 33-3005, 
33-3115 and 33-4003, Idaho Code. The institutions, then, under 
the direction of the State Board of Education acting as regents 
and trustees thereof, may designate certain real property for 
parking. Conversely, the regents and trustees have the authori
ty to refuse to establish parking areas on institutional land 
or remove existing parking areas from that use. In light of 
this authority and in the absence of any pertinent restrictions 
on the use of land for parking, we can find nothing which would 
indicate that the institutions may not assign and reserve certain 
parking lots or portions thereof for use by certain and selec
ted persons or for use by those who hold certain positions. 

Nor can we find any requirement that the reservation of 
or assignment to certain lots or parking spots therein must be 
contingent upon the payment by the user thereof of some fee. 
Since the institutions are free to establish the lots, it must 
necessarily follow that they may also establish to whom the lots 
shall be available, upon what, if any, condition, and to the 
exclusion of all others. And since the institutions may re
strict the parking lots to certain users, then the institutions 
may also take steps necessary to protect that restricted use. 
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The issue of enforcement is, we believe, the real gravamen 
of your request for our opinion. Since the institutions may 
establish parking lots and restrict and otherwise limit the 
use to certain persons, to certain times, and certain positions, 
may the institutions impose fines for violations of the restric
tion and limitations and withhold indicia of academic progress 
or deduct the amount of the fine from paychecks as means to 
collect the fine? 

Although the nature, purposes, ind roles of the institutions 
have recently been debated in depth, nowhere have we found any 
responsible person suggest that any institution is established 
for the purpose of providing parking for employees, students, 
or the public. In short, the institutions are not in the park
ing business. Parking for the vehicles of employees and students 
is a service provided by the institutions and is not a right, 
privilege or immunity which the institution is obligated by 
law to preserve and protect. The institutions are under no 
legal obligation to provide any parking protection for anyone. 
Those institutional lands now used for parking lots can be 
converted to different uses. With the tremendous expense of 
institutional expansion, converting existing lots to other 
in~titutional uses may.become a very real alternative to the 
problems arising from enforcing violations of institutional 
parking regulations. 

The State Board of Education and its institutions are ad
ministrative entities. As such, they have the statutory auth
ority to promulgate rules and regulations for their own govern
ments. Section 33-101, Idaho Code. As stated above, with Code 
citations, the State Board and institutions also have contro_l __ 
over the real property to which they are title holders. The in
stitutions, with board approval, have promubated rules and regu
lations for the use of certain real properti to be used for park
ing lots. We assume here that all the rules and regulations 
have been duly adopted by acceptable administrative procedures. 
Administrative determinations are enforceable in the manner 
provided by statute. 2 Am Jur. 2d 317, § 506, 507. 

Section 33-2806, Idaho Code,· provides that the Board: 

"may prescribe rules and regulations for 
the management of ... all other property 
of the university and its several depart-
ments, and for the·care and preservation 
thereof, with penalties and forfeitures, 
by way of damages for their violations 
which may be sued for and collected in 
the~ of the board before any court 
having jurisdiction of such action. 
(Emphasis added.) - --
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Therefore, there is statutory authority for the Board to enforce 
compliance with parking regulation by the imposition of a mone
tary penalty for violation thereof. 

The issue now becomes one of collection. The statute which 
gives the Board the authority to impose penalties and forfeitures 
also gives the Board a cause of action in court for the collec
tion of more penalties or forfeitures. Does the Board have alter
native methods available to collect the penalties imposed for 
parking violations? The answer to this question depends on who 
violates the parking regulations: a member of the general public, 
employee, or student. 

A member of the general public who parks on institutional 
property is subject to the same regulations as is a student 
or employee. Parking regulations are established to regulate 
and control parking by the user of the service. Whoever uses 
the facilities is subject to the regulated use of that facility. 
Threfore, ihe Board has the authority to regulate the use of 
parking lots even as to members of the general public. The Board 
may also bring an action against the member of the general pub
lic to collect the penalty imposed for violation of the regu
lation. It is our understanding that the institutions have 
established "visitors" ·and "guests" parking areas and that a 
member of the general public may use the same by the simple 
method of obtaining a permit from the information center. Further, 
it is our understanding that availability of parking areas to 
the general public are clearly defined and described so that a 
member of the general public can know whether or not a particu-
lar area is available to him. 

The regulations are also applicable to employees of the 
institution. Employees are subject to penalties and forfeit
ures for violation. Collection of fines can be effected by a 
court action. However, deducti0n from salaries and wages is 
permitted only in accordance with Section 45-611, Idaho Code, 
which prohibits deductions, except as required by law, without 
the written approval voluntarily given by the employee and for 
lawful pruposes. 

It is our understanding and observation that the vast ma
jority of users of institutional parking lots are students. There
fore, restrictive use of parking areas would affect a greater 
number of students than employees or members of the general pub
lic. The penalties and forfeitures permitted by law are ap
plicable enforcement tools for violations by students of parking 
regulations. Therefore, there is authority for the Board and 
institutions to impose a monetary penalty for violation of park
ing regulations. 
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In addition, the Board and institutions may adopt rules 
and regulations concerning standards of conduct and academic 
progress. This authority is inherent in the authority of the 
Board to establish standards for admission and graduation and 
for the conduct of students. Sections 33-2806, 33-2811, 33-
3006, 33-3104, 33-3107, 33-3715, 33-4001, and 33-4005, Idaho 
Code. The Board and institutions then may take whatever 
action is appropriate and reasonable to insure compliance with 
standards of conduct and academic progress. If an institution 
can determine that certain conduct of~ student not related 
tb the academic standards necessary f6r a degree is sufficient 
to cause the student's suspension or expulsion, then it would 
appear that an institution could withhold permission to regis
ter, grant a degree or diploma, because of that proscribed 
conduct. Further, the institutions can and do refuse permi s
sion to register, withhold degrees and diplomas where a student 
fails to pay or has not paid fees, tuition, and other charges 
imposed by the institutions. Therefore, it is not unusual for 
an institution to use that withholding device as a method of 
collecting money. Although our Supreme Court held in Paulson 
v. Minidoka County School District, 93 Ida. 469, 463 P.2d 935, 
that a school district may not withhold the product of the stu
dent's education (a transcript of credits) to collect a fee, 
it did so on the basis that public education must be financially 
free. That case is limited to Article IX, Section 1 of the Con
stitution of the State of Idaho, which does not include educa=-
tion in institutionsof higher education. There is no constitu
tional requirement that the legislature "establish and maintain 
a general, uniform and thorough system of public, free,'' insti
tutions of higher education. We point out the Paulson case be
cause it has been suggested that the holding there is applica
ble to our colleges and unversities. At this time we are un
able to extend the holding to our institutions of higher edu
cation. That is a judicial function for the courts. 

In answer to your question number 5, we have been informed 
that there is unreported Second Judicial District case that 
held that there is no irrebuttable presumption that an improper
ly parked car was improperly parked by the owner thereof. If 
this is the holding of the case, then there might very well 
be a rebuttable presumption, which would mean that the burden 
shifts to the owner of the car to show that he did not park 
the car improperly. However, we wish to make no further com
ment until we have more information on that matter. 
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CONCLUSION 

I 

The State Board acting as regents and trustees and the 
institutions thereunder have statutory authority, both explicit 
and implicit, to establish parking lots, adopt regulations for 
the use thereof, and to enforce the regulations. 

II 

The University does have the authority to withhold student 
transcript to collect penalties for violation of those regulations, 
and on proper authorization, to deduct the penalty from employee 
paychecks. 

III 

We can find no requirement that before a parking space can 
be assigned to a particular person, such as the handicapped, or 
for the exclusive use of a person holding a particular position, 
a fee must be paid by the user thereof. 

IV 

Tickets issued by campus security personnel can be enforced 
both by the university administrative function and the Courts. 
Therefore, they must carry some "legal weight. 11 

V 

We wish to make no additional comment on the improperly 
parked vehicle attributable to the owner until we have had 
an opportunity to examine the decision of the court in the 
Second District. 

VI 

Unless it can be shown that the regulations and method of 
enforcing them are unreasonable or arbitrary, not merely incon
venient, then the courts will probably not invalidate either 
the regulations or methods of enforcing them. We cannot find 
that the regulations or the enforcement thereof are irrational, 
arbitrary, capricious or without authority. Because of limited 
space available close to where the driver wishes to go, we can 
certainly see where the regulations may be inconvenient. It may 
be that the institutions should not, as a matter of policy en
force their regulations by withholding transcripts and other in
dicia of academic progress. However, simply because we may dis
agree with the method of collecting the penalties does not ren
der the regulation or the enforcement thereof invalid. We can 
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think of equally effective methods of enforcement which are also 
probably authorized and which could create more expense and in
convenience to the person who violates the regulation: e.g., 
the physic~l removal of a car by the use of a tow truck and im
poundment thereof at the·owner's expense; turning over the en
forcement, on a contract basis, to law enforcement; finally, 
the institutions could remove the parking lots entirely and make 
no provision for off street parking at all, except for particular 
persons or positions. 

We trust that we have been of som~ assistance in answering 
your questions for you. 

JRH: lm 

cc: Jon Warren 
Sherman Carter 
Roger Green 
William J. Bartz 
Milton Small 
Gladys Huffman 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

/I 

1 

(iU-lN r./J k '/ ~-~ 
/ JAMES R. HARGIS 
G6eputy Attorney General 
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Dear Mr. Cenarrusa: 
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STATE OF IDAHO 
OFFICE oi::- THE: ATTORNEY GENERAL 

BOISE 83720 

July 2, 1974 

OFFICIAL OPINION #75-1 

You have asked for an opinion on whether a candidate who 
has properly filed for nomination for the Idaho'House of Repre
sentatives, then withdrawn his candidacy, may "withdraw· his 
withdrawal", or in any other way reinstate himself as a·primary 
election cL::i.didate once· the time for f{l_inq 11; s candidacy has 
expired. 

It is my opinion that: 

1. A candidate who.withdraws his candidacy may not "with
draw his withdrawal"; and 

2. A candidate'.who withdraws· his candidacy may·not refile 
for any office once the deadline for fil-ing declarations· of 
candidacy has expired. 

Section 34-704, Idaho Code provides for the filing of de
clarations of candidacy "in the proper office between 8 a.m. 
June 1 and 5 p.m. June 7 prior to the primary election.tr 
li.ccording to the information you have furnished the Attorney 
General, an individual properly filed his-candidacy for the 
Idaho House of Representatives on June 6, 1974, then sent a 
not£).,rized letter withdrawing his candidacy. The letter was 
dated June 6, 1974- and was received by the Office of the 
Secretary· of State on June 10, 1974. On June 6, 1974, after 
mailing the letter of withdrawal, the candidate in question 
telephoned the Office oi the Secretary of S~ate and requested 

·that Secretary not 11 act on the letter until the 7th of June. 11 
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On June 11, 1974, the candidate in question telephon~d the Office 
of the Secretary of State and reaffirmed to one of the .$ecretary 1 s 
deputies, Mr. Bruce M~ Rickerson, his decision not to run for the 
Idaho House of Representatives. On June 13, 1974, the candidate 
in question again telephoned the Secretary of State, this time to 
announce his desire to change his mind and run for the legisla
ture. Your request for this opinion followed. 

It is my opinion that the action of the candidate in ques
tion in telephoning the Office of the Secretary of State on June 
11, 1974 to affirm his decision to withdraw his candidacy consti
tuted an effective withdrawal of candidacy. Absent statutory 
authority to the contrary, a candidate can withdraw his candidacy. 
The right to withdraw, in fact, is specifically authorized by 
statute in a majority of jurisdictions. 25 Arn.Jur.2d §:1!4. On 
the other hand, absent statutory authority to the contrary, a 
candidate cannot thereafter effectively withdraw his previous 
declination to run for office and thereby requalify himself for 
the primary election, since filing of the declination destroys 
the effect of the original declaration of candidacy. State ex 
rel Moon v. Annear, 253 Wisc. 257, 33 N.W.2d 634 (1948); see 
Browerv. State, 13 Ohio App. 259 (1920). 

A candidate may withdraw his candidacy, then refile for an 
office provided the deadline for iiling declarati6ns of candi
dacy is not expired. In the instant case, however, the candi
date in question withdrew his candidacy on June 11, 1974, four 

1 days after the deadline for filing declarations of candidacy 
provided for in Section 34-704, Idaho Code. The individual in 
question therefore, may not refile for office. Neither, as I 
have indicated above, may that individual withdraw his withdrawal 
of candidacy. 

JFG:cg 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JOHN F. GREENFIELD 
Assistant Attorney General 
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W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE O_F IDAHO 
OFFICE OF THE ATTORNEY GENER.AL 

BOISE 83720 

July 2, 1974 

Mr. Clyde Koontz 
Legislative Auditor 
Room 114, Statehouse 
Building Mail 

OFFICIAL OPINION #75-2 

Dear Mr. Koontz: 

This letter is in response to your request.of June 7, 
1974, for an opinion regarding the assessment of audit 
charges under Idaho Code, Section 67-450A. Section 67-450A 
states that: --

"The annual appropriation to the 
office of legislative auditor from 
the general fund shall provide for 
authorized audits and services to 
general fund departments, agencies, 

· commissions, or institutions with
out charge to the unit receiving 
such services. The cost and expenses 
incurred by the legislative auditor's 
office in conducting audits or in 
carrying out other work authorized 
by law in dedicated funds, shall be 
paid from the appropriation to the 
office, department, board, commis
sion or institution and/or the dedi
cated funds under the control of the 
office, department, board, commission 
or institution for whom the work is 
done . • . 

"All moneys received from the various 
dedicnted fund agencies shall be 
added to the legislative auditor's 
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appropriation from the general fund 
and are hereby appropriated to the 
legislative auditor.. " 

Specifically, your inquiry raises two distinct questions 
which are to be discussed without regard to possible compli
cations caused by federal funding of some state agencies: 

1. How should the term "dedicated funds", as 
used in Idaho Code, Section 67-450A, ·be 
interpreted? 

2. If Section 67-450A is ambiguous, is correc
tive legislation necessary? 

It is our understanding that the Legislative Auditor's 
policy has been to charge an audited agency for that propor
tion of the audit which does not represent an aµdit of the 
general fund appropriation for the agency. An agency which 
receives the entirety of its funds from sources other than 
the general fund would be billed for the total cost of the 
audit, while an agency that received 25% of its funds from 
the general fund would be required to defray three-quarters 
of the audit expenses. In effect, this amounts to an inter
pretation of "dedicated funds" to include all sources of 
funding other than the general fund. 

One difficulty with this de facto interpretation is that 
the statutes and judicial decisions generally use the generic 
term "special funds" when referring to all state funds other 
than the general fund. See Idaho Code, Section 67-3525; State 
v. Musgrave, 84 Idaho 77, 370 P.2d~ (1962); Dahl v. Wright, 
65 Idaho 130, 139 P.2d 754 (1943). The phrase "dedicated 
funds", on the other hand, does not appear in the Constitu
tion or the statutes, and the Idaho Supreme Court's use of 
the term has been confined to cases involving funds which are 
set aside for certain purposes by the Idaho Constitution. For 
example, in State v. Idaho Power Company, 81 Idaho 487, 346 
P. 2d 596, 612-·(1959) , the Court held unconstitutional the 
legislature's attempt to use "the dedicated State Highway Fund 11 

to reimburse the Idaho Power Company for the cost of relocating 
utility facilities. See also Rich v. Williams, 81 Idaho 311, 
341 P.2d 432, 434 (1959); State ex rel Moon v. Jonassen, 78 
Idaho 205, 299 P. 2d 755, 757(T956) ;Idahc>Const., Art. 7, § 17. 
Similarly, in ~reacher's Retiremen!:_ System of Idaho v. Williams, 
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84 Idaho 467, 374 P.2d 406, 408 (1962), 
.the public school fund as "dedicated· to, 
support and maintenance of schools ••. 
stitution, Art. 9, § 3. 

the Court characterized 
and held in trust for, 

11 See also Idaho Con-

This dichotomy between "special funds" created by statutes 
and "dedicated funds" which are reserved for certain purposes 
by the Constitution also appears in a selection from the Court's 
statement of the facts in Board of County Commissioners of 
Lemhi County v. Swensen, 80 Idahol98, 327 P.2d 361 (1958). 
In that case, the Court found that: 

"The State Legislature ••• appro
priated $35,000 from the Highway 
Fund, a dedicated fund, of the State 
of Idaho to the county treasurer of 
Lemhi County, Idaho, to be placed in 
a special fund and used as directed 
by the county commissioners of said 
county." Id. at 200, 327 P.2d at 
361 [emphasis added]. 

Thus it would appear that the Legislative Auditor's in
terpretation of "dedicated funds" as a designation of all 
sources of revenue other than the general fund is inconsis~ent 
with the Supreme Court's prior use of the term. This does not 
mean, however, that the Legislative Auditor's interpretation 
is incorrect. Ambiguous statutory language must be construed 
in accordance with the legislature's intent, Jorstad v. C~ty 
of Lewiston, 93 Idaho 122, 456 P.2d 766 (1969), and if t~ 
legislative intent does not appear in clear terms in the statute, 
the act will be interpreted in the light of the occasion and 
necessity for the law and the remedy in view. Noble v. Glenns 
Ferry Bank, Ltd., 91 Idaho 364, 421 P.2d 444 (1966). 

The occasion for the enactJent of Section 67-450A was 
the necessity of specifying the method of billing for services. 
rendered by the Legislative Auditor to other agencies and 
departments. If the term "dedicated funds" is deemed limited 
to constifutionally reserved funds, Section 67-450A would not 
solve the problem which compelled its enactment because there 
would be no provision covering charges for statutorily re
quired audits of funds which are neither "general" nor "dedi
cated''. See Idaho Code, Section 67-449(1). Consequently, 
it is probable that the courts would interpret "dedicated 
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funds'', as used in Section 67-450A, to include all sources 
,of revenue other than the general fund. 

While it would undoubtedly be possible to rewrite Sec
tion 67-450A to clarify the legislative intent, the revision 
is probably unnecessary. As~ general rule, the interpreta
tion of a statute by the agency charged with the enforcement 
thereof' is entitled to great weight and will be followed by 
the courts unless there are cogent reasons for doing other
wise. Idaho Public Utilities Com'n v.' V-1 Oil Co., 90 Idaho 
415, 412 P.2d 581 (1966). This is particularly true if the 
construction has been long continued and consistently prac
ticed. State ex rel Haworth v. Bernsten, 68 Idaho 539, 200 
P.2d 1007 (1949).-The theory is that a long-continued con
struction leads to the conclusion that the· interpretation 
has received the tacit approval of the legislature. State 
ex rel Wedgwood v. Hubbard, 63 Idaho 791, 126 P.2d 561 (1942). 

Conversely, if amendatory legislation is passed, the 
courts might conclude that the legislature disapproved of 
the existing construction of Section ~7-450A by the Legisla
tive Auditor. Moreover, it would be rather difficult to 
clarify Section 67-450A without also revising the existing 
definition of the general fund. See Tdaho Code, Section· 1205. 

Therefore, even though Section 67-450A is somewhat ambi
. guous, corrective legislation is probably unnecessary. 

WAP:cg 

Very truly yours, 

W. ANTHONY PARK 
Attorney General 
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W. ANTHONY PARf< 

ATTORNEY GENERAL 

STATE OF IDAHO 
OF'"FICE OF THE ATTORNEY GENEf-{AL 

BOISE 83720 

September 26, 1974 

Donald J. Pieper 
Project Director 
Alcohol Safety Action Project 
102 South 27th Street 
Boise, Idaho 83706 

OFFICIAL OPINION #75-3 

Re: Imposition of Fee by Department of Health & Welfare 
to Determine Blood Alcohol Level on Tests Initiated by 
Peace Officers 

Dear Mr. P i·eper: 

You have requested a formal opinion as to whether or not 
the Department of Health & Welfare may properly impose a fee 
or charge to the State for services to determine the blood al
cohol level on tests performed by peace officers and in par
ticular, the Idaho State Police. 

It is our opinion that there is no mandatory obligation 
on the Department of Health & Welfare to conduct such tests. 
49-1102(b) (3) requires that such tests be performed either by 
the Department or by a licensed facility: 

"Per cent by weight of alcohol in blood 
shall be based upon grams of alcohol per 
one hundred (100) cubic centimeters of 
blood. Chemical analysis of blood, urine 
or breath for the purpose of determining 
the blood alcohol level shall be performed 
by a laboratory operated by theidaho de
partment of heal th [ departn1ent: of environ
mental andcommunity services] or by a 
laboratory approved by the Idahodepart
ment of health [department of environmental 
andcommunity services] under the provisions 
of-approval and certification standards to 
!)C set _l?y that department;" 
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The underscored language was added by laws 1972, Chapter 
155, Section l; until such requirement was imposed by a law 
there was no requirement that the analysis of blood alcohol 
being done by properly qualified facility. 

We feel it most reasonable to interpret the 1972 amendment 
as insuring that blood analysis to determine alcohol content 
is conducted by a qualified facility. The legislature 
provided that the facility either must ba operated by 
Health & Welfare or licensed by Health &·Welfare; from such 
a restriction it is unreasonable to infer that ~t imposed a 
permanent duty upon the Department of Health & Welfare to 
conduct such tests without charge. 

Since we find no mandatory duty on the part of the Depart
ment of Health & Welfare to conduct such tests, we see no 
reason why they may not refuse to conduct such tests until 
they are reimbursed for the reasonable costs of conducting 
such tests or such other reasonable charge as.they may impose. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

ROBERT L. MILLER 
Chief Deputy Attorney General 

RLM:lm 

i1 



Hr. William G. Hepp 
Investment i\tanager 

July 9, 1974 

8ndowment Pund Investment Board 
Building Nail 

Dear .Mr. Hepp; 

OFFICIAL OPINION 75--4 

This letter replies to your request on behalf of the Bn
do,;,,.m1ent Investment Board for an opinion "as to which of the 
Board's records and writings are public information and which 
are not.ft 'l'he broad scope of your request makes it virtually 
irapossible for me to respond except in a very general manner. 
I certainly cannot devote sufficient time to review personally 
all records and documents in possession of the Board nor do I 
view that as an appropriate role for the l,-ttorney General's Of
f ice to undertake. 

Basically, record keeping by a public ag,;:mcy is an adminis
trative as opposed to a legal function. In the capacity as ad
ministrator of permanent endowment funds, the Board is respons
ible for maintaining such records and documents required by 
la:w· and/or required by practical administrativ<~ procedures. 
I'h,~ Board itself decides what information rnust be recorded in 
the course o:E its state function and by that decision establishes 
the official n:?cords of the public body. Having establish-ed of
ficial records, it can generally be concluded th~t such records 
a:1<:i docmn2n ts are subj 2et to public inspection in the abs0nce 
o £ statuto~cy or crnn,c1on law excE'Jption. / 

Dy opinion of ~pril 22, 1974, I outlined one very narrow 
n;,:ception to that rnlc:::. The substance of that opinion is.- of 
cot1rso 1 9re,3ently being litigated. In that opinion my r-:?1'1arks 
und legal conclusion were prefaced by the following langu~3e: 

"It cc•.n be r;~nerally st.at2d that 'ev2,.r:y citi
zen has a right to inspect and take a copy 
of ::1r1.Y ptl;:)lic ,.~1ri·ti.r1g of ·tt1i~3 E~t;:1:te, c~}~cept 



Mr. 'Hilliam G. H(~pp 
July 9, 1974 
}?a.qe 2 

as otherwise expressly provided by statute.' 
Section 9-301~ Idaho Code. Further, Sec-
tion 59-1009, Idaho Code,, provides that, 
'The public records and other matters in 
the office of any officer are, at all times 
during office hours, open to the inspection 
of any citizen of this state. 1 'l'he policy 
supporting this general rule is a sound doc
trine of democratic govern..ment~ A. de1nocracy 
d2mands that its citizens be informed of gov
ernrnental affairs and, to this 0nd, the Office 
of the Attorney General is in full agreement. 0 

rl'he opinion of April 22, 1974, con.eludes that a p-3.rticu
lar type of document in possession of the Board is excepted 
.crora that general principle apon grounds o.E potential tort lia-
b:i.lity :Eor invasion of privacy of private citizens. •.rhe prior 
opinion is limited to that narrow issue. 

It is my judgment that documents accunmlab~d in the normal 
course of the Board I s administrative functions a.re ''public rec-
ord.s" and subject to public inspection unless cl9arly excepted 
fr.-oln public access by statute or judicial decision .. · 

Very truly yours, 

FOR 'I'HE · .2\.'r'I'O.H.NEY GENERU. 

W2\YNE r-tBULEt1AN 
Deputy Attorney General 
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July 9, 1974 

, Hr0 D~ E. Chilberg, Director 
:Department of Administrative Services 
State of Idaho 
B U I L D I N G 

Dear Mr. Chilbarg: 

ATTORNEY GENERAL 
OPINION i75-5 

•✓' By letter of June 25, 1974, vou asked_ "whether or not self-insurance 
•Of the State's liability is iegal. 11 

: • 
11 Self-insurance 11 is risk retention by one with an. insurable 
interest .. (Scammahorn v. Gibraltar Savings and Loan, 195 Kan .. 220, 
404 P2d 165, 169 (1965), u.s~ v Newton Livestock Auction, 336 
F2d 673, 676 (1964), Keeton, Insurance Law pp 7-8, 1971T 
11 Insurance 11 as defined,by the Idaho Code 1.s a contract of indemni
fication between two,parties. (Section 41-102, Idaho Code) An 
11 insurer 11 is the indemnitor in an. indemnity contracte (Section 
41-103, Idaho Code) . ___ Therefore, if the state were to self-insure 
its liability risk, .. ,it could do so without having to meet the 
legal requirements 6£. an "insurer" under the Idaho Code since it 
would· not be acting-as an indemnitor. 

Do the Idaho statutes that apply to state liability and liability 
insurance allow self-insurance (or risk retention) of liability 
r}:sks or must the state purchase liability insurance from an 
insurer.? 

A recent statute has created the 6ffice of risk manager (67-5733, 
Idaho Code) and has given the risk manager the responsibility "for 
acquisition and administration of all liability insurance-of the 
state. 11 (Sect.ion 6-919, Idaho Code) The risk manager is charged 
~,vith providing a "comprehensive insurance plan for the state 
providing insurance coverage to the state in amounts not less 
than the mini.mum specified by Section 6-924, Idaho Code &o9•" 

(Ibid) 

Section 6-919 of the Idaho Code indicates that the risk manager 
must include in his insurance pJ.an liability insurance coverage. 
Since 11 insurance" is defined by the code (Section 41-102) as a 
cont.r.'9.ct of .indemnity, it necessarily involves an in.surer and an 
insurE·d., The risk manager appears to have no choice but to 
purchase liability insurance in the amount specified by Section 
6·-924. 
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However, the risk manager. may consider the omission of insurance 
coverage of risks for which insura..r1ce coverage costs would be 
11 disproportionately great in reference to the amount of risk .. 11 

(67-5755(1), Idaho Code) If liability insurance is available 
only at a cost that is "disproportionately great", the risk , 
manager's insurance plan may omit coverage for liability risks. 
If no insurance coverage is purchased, the state has retained the 
:risk, or in other words, has self-insured its liability risk. 

By including Section 67-5756 in the code, the Legislature has 
anticipated that some risks will not be insured. This section 
provides for a 11 retained risk fund 11 for the payment of losses not 
covered by insurance, 

'.rherefo:re, it appears that the Legislature has recognized that the 
state self-insurance {or risk retention) may be needed and has pro
vided a risk retention fund for the purpose of self-insurance .. 
Any liability insurance policy, covering personal injury or 
property damage, that is purchased by the risk manager for the 
state must meet the reouirements of Section 6-924 of the Idaho 
Code., But the state may self-insure its liability risk lf th·e 
·cost of the coverage would be "disproportionately great in reference 
to the amount of risk.n 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

DAVID B .. VAUGHN 
Assistant Attorney General 

DBV:pr 



lrL<:". R. Keith Higginson 
Di:rector, Idaho Department 

of Water Resources 
Stat~house 
Boise~ ID 83720 

DrLar Mr. Higginson: 

July 16, 1974 

OFFICL~L OPINION f!75-6 

CAREY ACT 

You inquired whether a relatb,e of an employee of your office 
c~uld acqui:ra lands under the provisions of the Carey Act; 

The controlling statute is Idaho pode, §42-2015 which provides: 

11STATE LAND OFFICLiU.S AND E..\iPLOY!tES NOT TO 
ENTER LAND.--It shall be unlawful for any state 
official or. state employee or appointee of this. 
state having anything to do, directly or indirectly, 
with the disposal of Carey· act o:r other public 
lands of this state> du.ring hi$ or her tarm of 
office, to enter; file upon~ or make application 
to enter or file upon any Carey act lands of· this 
state.II 

I believe tha important language is the restriction against any 
c'.'rmploy~e dealing directly or indireetly with th<e Carey Act to niaka 
2ntry or file under the Carey Act. The languag,e does not pr,~clude 
.a :r.~lative f1:om so filing or making entry. 

It: o;;,muld appear, however} that th,e intent of the act, to avoid 
eYld,ance or appearance o.f favoritism» WCPJ.ld ba 1or1t :tf any -~ 1 ,, 1 •'- ~ A '@I }- 4 '\ E'Tn.p 1oy~e cou ct nave any coni;..ro.1 over or i.:a;.~e &ny tlC-l.on or r.nat,;;~ ,1,n1y 

·;r0:;et':immendat:ion.;;1 concerning an application for o:r entry by a :x:,2lative. 
,,~reft:rre, it W(H.1ld be in,cu:robt-mt upon your office to take such 

f3tep3 as t·muld insure that 110 em.ployet= c.oneirrn.ed 1,dth th~ Ca1:·~~y 
t o-:-.: 'h"d ·1.,r•1t-~r rir7h''~!'$ cor1ld iy:i,·;;,"4 irrn1 ""l~'>"f- 'l ~" l"'>and11 \'>O ""a:1 d • t; ;,....'{;;~'1\ ·, f~, "'- , . ' (":,J. ~;~ A- .,._,,r_ ,._ ~ti J'Y-t-ie., - .:=-:1,,q ._:- - ~. ' =-""-',;::, i,..,!1 -

l:ic.at:tons 01:.' ,f:lntr:i.,~3. 
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In conclusionJ there ia no prohibition against a relative- of" . 
.:my ~mployee taking advantage of the Car~y Act. The only limita.- ' 
tion b~ing that the employee can not have contact db:ectly or 
:tndirectly with 13aid applieat.ion, entry o-r any l."<i!l-ated water· 
-,i" ·; r1 h .-,. 
,,.,,. <--""O"",lj,ho • 

FOR THE A7ITORi.'lEY GENERAL 

NATHAJt W. HI GER 
D~puty Attorney Gener.al 
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July 12, l974 

2rnrunissioner Ira Ellis 
Ca.ribou County Courthou3e 
.Soda Springsr Idaho 83276 

Dear Commissioner Ellis, 

OFFICIAL OPINION ,J?lJ-7 

'l'he Governor's Office has asked us to respond to you re
garding your recent letter concerning the appointrri-ent of cemetaxy 
district commissioners by the Governor 1 s Office. 

The only provision in the Cemetary Maintenance Dist:::-ict Law 
as to appoi:.1t,1ent by the Governor states that upon the form
ation of the cemetary maintenance district., the original com.mis;.. 
ioners shall be appointed by the Governor. This is.found in Sec-
tion 27-109, Idaho:" Code. . 

The only o~her provision relating to vacancies is found 
in Section 27-110 and it states that any vacancy occuring in 
the office of thece:metary maintenance commissioner other- than 
by expiration of term of office shall be filled by the Cernetary 
.c.taintenance District Board. rrhere is no particular provision in 
tl1is law to the effect that a cei--netary maintenance district com
nlissioner' s term carries over, if another one is not elected. 
Gowever, Section 59-901(6), Idaho Code relating to how vacancy 

• , ~ -- -l- • r •1 o:;curs sr.atos tnat one way 1:or a vacancy 1.-0 occur is a :cai ur:3 
to elect aa officer at a p:co.9er election there being no incurnb,ant 
t:o contin,.H."! in off ice until his successor is ,:)l2cted and quali~ 
fie(] C. 

1lln.i:3 :3ec-tion, of C!01J.r.3i:2, recogn..izes tha.-t: a:r1 i11cu"11bent 1nay 
cm1tinue in o:cf:Lce until ;,. successor is quali.:led and elected. 
Thu:..:: 6 on,~ i\l(:;;tliod to part:'i.ally solve your uif £.icul tics would be 
t() ;.l(~·teri:.tir1i~ \~"11() tf1e ir1c1,1_;nl:,•z::!·t1ts i11 ()f £ice \111.srt), ar1d to i:nsist 
t:tat they t,:2}:,3 th2 action rn::,cf.~ssary, such as appointing the neq 
t,2n0ers or scttinq ilD a:n el,~ction. If tt1is is not practic.:c1l 
Juo to death or t~e iact that these people nay h~ve moved away, 
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yo,.1 may then have to proceed under Sections 5 9-9 05, 59-9 06 and 
50·-907, Idaho Code. 59-905, Idal10 Code provides in part that 
county and precinct officers are to be appointed by the Boax:d 
of County Cornrnissioners. Section 59-906 ra;:.)eats and reiterates 
this in stro::iger terms. Section 59-907 provides only that be
fore the County Commissioners can fill such an office they must· 
have a petition signed by at least 30 qualified electors if it 
i:3 a county office or by not less than 15 qualified electors 
ir it is a precinct or district office such as is the case here. 

You might well proceed under these sections in this cas,3 
i.f it is impossible to f iad the old incumbents t.o these off ic•BS 
;:;_:nd thus you,, t:r.10 County C:0G1rnissioner3 you.rselves may appoint
dent these officers in such a situation. 

P:i.lliam J. Hurphy 
Lieutenant Governor' s,:offic8 
:Juilding Mail 

,·1-

(L 30. I 

Sincer;,;:Jly yours, 

FOR 'l'H:2! .,\'I''l'OPJ:1EY GENERAL 

WA.RIBN F 3L'l'O)l 
Deputy Attorney General 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNE:Y GENERAL 

BOISE 83720 

July 12, 1974 

Mr. Jerry Hill 
Chief Deputy Secretary of State 
Building Mail 

Dear Mr. Hill: 

Official Opinion No. 75-8 

You have asked for opinions on several questions relating 
to the Secretary of State's functions under Title 34 of the Idaho 
Code, the title containing general election laws. 

I. 

Your first question asks whether it is possible under 
Title 34, Idaho Code, for the Secretary of State to permit 
county clerks in punch card voting jurisdictions to establish 
"absent elector voting units" for the purpose of handling and 
processing absentee ballots, one such unit being established 
for.each legislative district located within a county. 

It is my opinion that you may not authorize such a pro-
gram. Section 34-1007, Idaho Code, reads as follows: 

"34-1007. TRANSMISSION OF ABSENTEE BALLOTS 
TO POLLS.--On receipt of such absent elector's 
ballot or ballots, the officer receiving them 
shall forthwith enclose the same, unopened in 
a carrier envelope with the name and official 
title of such officer and the words: 'absent 
electors' ballot to be opened only at the polls.' 
He shall hold the same until the delivery of 
the official ballots to the judges of election 
of the precinct in which the elector resides 
an<l shall deliver the ballot or ballots to the 
judges with such official ballots." (Emphasis 
added.) 
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Section 34-2403, Idaho Code, provides that all provisions 
of the election laws not inconsistent with the machine voting 
statutes--Title 34, Chapter 24, Idaho Code--shall apply in 
jurisdictions where machine voting is utilized. Because Sec
tion 34-1007, Idaho Code, is not inconsistent with any provi
sion of Title 34, Chapter 24, Idaho Code, it applies to ab
sentee voting in machine voting jurisdictions. 

Section 34-1007, Idaho Code, requires that the officer 
receiving an absentee elector'sballot must transfer that 
ballot, unopened, to the election judge of the precinct in 
which the elector resides. To retain, handle, or otherwise 
process absent elector ballots in a manner which would cir
cumvent the procedure set out in Section 34-1007, Idaho Code, 
is clearly unlawful. Your proposed plan for creating one ab
sentee unit in each legislative district, each unit handling 
absentee ballots exclusively for that district, would not be 
harmonious with Section 34-1007, Idaho Code. 

II. 

Your second question asks whether you may permit the "rota
tion" of names of candidates on absentee ballots by legislative · 
district rather than by precinct. It is my opinion that you 
may not do so. Section 34-2419, Idaho Code, requires that, 
in a primary or general election county clerks, ·or the clerks 
of cities, districts, or other municipalities at which vote 
tally systems are used 11 shall rotate the names of candidates 
as directed by the secretary of state. 11 Section 34~2419, Idaho 
Code, implies a duty to the Secretary of State to direct bal
lotrotation by the clerk of each political subdivision indi
cated therein, regardless of whether the voting is done by ab
sentee ballot or at the polls. Thus, where rotati6n within a 
legislative district is required at the polls on election day, 
it must also be r~quired within each district with regard to 
absentee ballots. 

The purpose of rotation is to insure against disadvantaging 
candidates who do not appear first, or at the top of, the list 
of candidates for the same office on the ballot. To permit 
non-rotation of absentee ballots at the legislative district 
level is to defeat the purpose and the mandate of rotation em
bodied in Section 34-2419, Idaho Code. 

Section 34-2410(2) (e), Idaho Code, requires that, in machine 
voting jurisdictions, "all ballotsorballot cards from one (1) 
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precinct be of the same rotation sequence." A system permitting 
absentee voting without rotation in a legislative district 
would necessarily violate the provisions of Section 34-2410 (2) (e), 
Idaho Code. If rotation is properly being accomplished within 
the legislative district, the rotation sequence in one precinct 
will be different from the rotation sequence of another. It 
is clear, then, that if the rotation sequence for all absentee 
ballots within a legislative district is the same, absentee 
ballots of some precincts will be of a different rotation sequence 
from the non-absentee ballots in those precincts. 

III. 

Your third question asks whether paper ballots may be 
utilized along with voting machines oi vote·tally systems in 
order to conduct voting for precinct committeemen. Section 
34-2424, Idaho Code, cl~arly authorizes the use of paper bal
lots to record votes for or against "party officers"·in elec
tions where voting machines or vote tally systems are used. 
Since the county and legislative district c.entral committees 
of political parties are made of precinct committeemen, see 
Sections 34-502, 503, Idaho Code, a precinct committeeman is, 
of course, a party officer. Icaution that although paper bal
lots may thus be utilized to record votes for precinct commit
teemen, this in no way implies that a rotation sequence for 
other candidates may be the same within the legislative dis
trict. As I have indicated above, non-rotation within the 
district is impermissible. 

IV. 

Your fourth question asks whether you may permit "clerks" 
to "retain absent elector ballots until the day of the elec
tion when they will be transmitted directly to a central pro
cessing center thereby avoiding transmittal of such ballots to 
the various polling places." It is my opinion that you may not 
implement such a program because of the provisions of Section 
34-1007, Idaho Code, discussed above. 

JFG:cp 

Very truly yours, 

FOR THE ATrrORNEY GENERAL 

JOHN F. GREENFIELD 
Assistant Attorney General 
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OFFICIAL OPINION# 75-9 

You have asked for an opinion as to whether an election 
judge may issue a ballot to one whose name does not appear in 
his precinct combination election record and poll book, utiliz
ing the provisions of Section 34~1111, Idaho Cdde, Which statute 
provides for voting by an elector who has been challenged at 
the polls. · 

The question shoul~ be rephrased as whether an election 
judge may issue a ballot to one who is not registered in the 
precinct at which he attempts to vote. 

· Section 34-421 (b), Idaho Code, requires one to _reregister 
upon changing his residence. Section 34-413, Idaho Code, pro
vides exceptions for an elector who has changed his residence 
from one place to another within a precinct, or from one precinct 
to another within a county within 30 days of an election. Such 
an elector may vote by obtaining a "certificate of registra
tion'' from his county clerk and presenting it to the chief elec
tion judge of the precinct in which he resides on el~ction day. 
Absent the applicability of Section 34-413, Idaho Code, a ballot 
rnay not issue to one ·who is not registered as provided by law, 
i.e., not registered in the precinct at which he attempts to 
vote. See 34-402, Idaho 5_:ode, which defines a "qualified elec
tor.11 

The election judges of a precinct determine whethei one 
is registered within that precinct by deter~ining whether the 
individual asking for a ballot appears in the combination 
election record and poll book of the precinct. Section 34-ll06(2), 
Idaho Co<}e, provides the procedure to be followed: 
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"Before receiving.his ballot, each elector 
shall sign his name in the combination el~c
tion record and poll book following his name 
therein. 11 

Yo~question, then, must be answered in the negative. One 
cannot be issued a ballot unless his name appears in the combin
ation election record and poll book. 

The only exception to the rule arises when one should have 
appeared in the combination election record and poll book o-f-
a particular precinct and, because of a clerical error, did not. 
Normally, if one is registered in a precinct, his na~e will ap
pear in th~ combination election record and poll book held by 
the election judges at his precinct polling place. If one's 
name does not appear in the combination election record and poll 
book, it would be well advised for the election judges at the 
precinct at which that individual attempts to vote to make a 
thorough check to determine whether the elector's name does, 
in fact, appear in the election register h~ld by the county 
clerk. Mistakes and omissions can sometimes be made in trans
ferring registered vote.r.s' names from the county registry to 
the precinct election record and poll books. If an exam-
ination of the county register, which is now constituted by 
registration cards, reveals that an elector is registered with
in the precinct at which he attempts to vote, his name should 
immediately be entered into the combination election record 
and poll book by one of the election judges. The voter should 
then sign his name following his name in the combination election 
record and poll book• The voter should then be issued a ballot. 

I caution election judges making such a check that one 
who appears in the county register, but is registered in a 
precinct different from the one at which he attempts to vote, 
is not registered as provided by law. A ballot should not 
issue to such an individual. In short, to be registered, one 
must be registered in the precinct at which he offers·to vote. 

The challenge voting system established by Section 34-1111, 
Idaho Code, does not apply to electors who are not registered 
in the precinct at which they attempt to vote. As indicated 
above, Section 34-1106(2), Idaho Code, requires an elector to 
siqn his name in the combination election record and poll book 
foilowing his name therein. If one is not registered.in the 
precinct at which he attempts to vote, his name cannot and 
should not appear in that precinct's combination election 
record and poll book. It would thus be contrary to Section 
34-1106(2), Idaho Code, for a ballot to issue to such an 
individual. ·--
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The purpose of the challenge v~ting statute is to allow 
one who is registered, but is thought by a challenging party 
to be too young, a convicted felon, or otherwise unqualified 
to vote, to obtain a ballot upon sw~aiing his qualifications 
when challenged. The statute was not intended to apply to 
unregi~tered voters.· Voters ~ho are not registered in the 
precinct at which they are attempting to vote are simply not 
registered. To read Section 34-1111, Idaho Code, so expansive
ly as to permit unregistered electors .to voternerely by having 
them sign an oath of eligibility upon challenge is to read 
the general election registration procedures out of the Idaho 
Code. It is my opinion that such a result was not the intention 
of the Legislature when it enacted Section 34-1111, Idaho Code. 

The registration provisions of Title~, Chapter 31, Idaho 
Code, and Title 4, Section 1111, Idaho Code, must be read to
gether to effect the object and purpose of the general election 
laws. Idaho statutes must be construed together to the end that 
various· sections and provisions may be made to harmonize.· State 
v~ Montroy, 37 Idaho 684, 217 P. 611 (1913); · 

Moreover, Section 34-1111, Idaho Code, and most of Chapter 
4, Idaho Code, were enacted at the 1970 session of the Idaho 
Legislature. The rule that statutes in pari materia should be 
construed together applies with pecubiar force to statutes. 
passed at the same session of the legislature; they are to.be _ 
construed together, arid should be so-construed, if possible, as 
to harmonize and give force and effect to the provisions of each. 
Peavey v. McConilis, 26 Idaho 143, 140 P .. 965 -(1914) ~-

Very truly yours,·. 

FOR THE ATTORNEY GENER.;;.L 

.►~•·t~;U 
Jc!HN: F •.. GREENFIELD . 
Assistant Attorney General 

J.FG:1m 
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Dear Mr. Taylor: 

You have asked for an opinion regarding the proper con
struction of Sections 34-1002A and 34-1003 ,· Idaho Code, and 
their applicability to an elector who expects to be physically 
present within a county on election day, but who also fears 
he may be physically unable to vote at his designated polling 
place because he lives in a remote area of your county which 
is subject to heavy, early winter snow storms and similar nat
ural transportation obstructions. 

S~ction 34-1002A, Idaho Code, contains a list of purposes 
for which absentee ballots may be issued by county clerks. Sec
tion 34-1002A, Idaho Code, reads in p·ertinent part as follows: 

"34-1002A. CLASSIFICATIONS FOR ABSENT ELEC-
TOR'S BALLOT.--For the purpose of issuing ab-
sent elector's ballot, the county clerk shall 
determine under which of the following subsec-
tions the applicant should be classified. 

(4) A person who is in the county but who will 
be physically unable to vote at his designated 
polling place on day of election." 

Section 34-1003, Idaho Code, directs the procedures to 
be followed by the county clerk with regard to absentee ballots 
received. 
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Idaho County is the largest and one of the most sparsely 
populated counties in the state. It also contains some of 
the most mountainous and inaccessable land in the United States, 
including portions of three primitive areas. Although pol-
ling places have been designated in various outlying areas of 
Idaho County, even these polling places may become impossible 
to reach by some electors in the event of a heavy, early Nov
ember storm. Such storms are not uncoITut1on in parts of Idaho 
County. 

The right to vote is guaranteed by Article 1, Section 19 
of the Idaho Constitution. Although absentee voting is regard
ed as a privilege, rather than a constitutional right, 26 Arn. 
Jur. 2d, §244, absentee voting laws are generally construed 
liberally so as to further their purpose of brotecting and furth
ering the constitutional right of sufferage. 26 Arn. Jur. 2d, 
§245. 

Idaho statutes must be construed liberally "with a view to 
effect their objects and to promote justice~ 11 Section 73-102, 
Idaho Code. 

In view of the above-mentioned rules of statutory construc
tion, Section 34-1002A(4), Idaho Code, which provides that 
an absentee ballot be issued to a voter who will be within 
the county on election day but will be physically unable to 
vote at his designated polling place-,-should be read to extend 
to voters who reside in areas of the state so situated with 
respect to transportation and weather conditions that they 
prob~bly will be physically unable to vote at their respective 
designated- voting places on election day. 

The Idaho County Clerk will be required to make individ
ual assessments of each voter's request for an absentee ballot 
based on the claim of "probable inaccer;sability" to his pol-
ling place due to probable transportation and weather conditions. 
This new burden should not prove particularly onerous to the 
Idaho County Clerk, however, since deciding whether one 
probably will be physically unable to reach his polling place on 
elect.ion day isnot appreciably different from other decisions 
the clerk is required to make in issuing absentee ballots. In 
all instances the clerk is required to review the facts presented 
by tne elect;i;ym, and make a decision as to whether those facts 
warrant the issuance of absentee ballots. 

:sFG: l.rn 
cc Secretary or St~te 
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Very truly yours, 

FOR THE ATTORNEY GENERAL 

JOHN F. GREENFIELD 
Assistant Attorney General 
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Dear Dr. Bax: 

OFFICIAL OPINION #75-11 

Your request, dated July 12, 1974, for an opinion re
lating to the payment by your Department of defense expenses 
for seven persons criminally charged On July 9, 1974, in 
Blaine County iri relation to a progra·m sponsored by your 
Department has been received. Our opinion is transmitted 
herewith. 

The present question arises out of the death of one 
Jeffrey Hodgson, ~·participant in a survival training program 
cohducted in a desert area of Idaho. Hodgson died of exposure 
aft0r becoming lost from the group and, following a coroner's 
inquest, seven persons connected ln various ways with the pro
grarr! were charged with involuntary manslaughter, the coroner's 
jury having rend(0red an opinion to the effect that "criminal 
negligence" of an unspecified nature was involved. 

You hQve asked the following questions: 

1. What action can we take to require the 
State's insurance carrier to provide leqcd 
assistance to these individuals? 

2 .. · \\1 hat arc the options, based on law ancl 
precedent, available to the Department to 
provlJc legal assistance to those charged? 

3. What recommendatj_ons do you have rcgard
:L nc; rL'ct~,onabl e and prudcn t .: tion j_ n connec
t-. i.o n , .. ; i th t·.hc"c;e options? 
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With respect to the first question, we do not believe 
that the insurance carrier, which has a contract to defend 
the Department. against civil liability, cc.1.n be required to 
provide a defense in a criminal case. Such would appear to 
be outside the scope of the contract between the state and 
the insurance company. 

For convenience, questions 2 and 3 will be discussed 
together and treated as bearing simply upon the question of 
whether the state ·would be justified in paying the legal ex
penses incurred by the state's employee-agents in defending 
criminal charges against them. The question, reduced to its 
shortest form, is "may_ an agency of the state government 
furnish funds to its employees who have been charged with 
crin1inal offenses for actions arising out of, and within the 
scope of, their official duties?" We make no recommendations 
herein, as the ultimate determination concerning the expendi
ture of funds must be yours. 

The problem, set in the context of all of the known cir
cumstances,. has certain peculiar guali ties which make the 
case unique and not susceptible to easy resolution by reference 
to existing precedent. Our research h~s not led to the dis
covery of any controlling case directly in point. Necessarily,. 
this opinion- must be predicated upon ~nalysis of the express 
and implied powers of government to disburse public funds 
for certain purposes and analogy to those decided cases which 
bear some relationship to the problem presented. 

Here this case one in which the defendant employee-agents 
stood accused of crimes in the category of offenses g~nerally 
denominated malum in se, that is, crimes requiring proof of 
the elements o ciull.~tyknowledge and bad motive, the task 
would be easier in light of the general rule that state em
ployees may not expect state assistance in defending against 
charges of crimi~al misconduct. Culliver v. State, 132 Misc. 
182, 229 NYS 235, aff'd 225 App.Div .. 707, 232 NYS 393, aff'd 
250 N'l 258, 165 1,J. f: .. 2d-8tl. ------

This is not such. a case, however. 1'le have the benefit 
of ctn cxha u~; ti vc investigative report of the f octs and we are 
,.n,1an::: of the c.vidence a.dduced at the coroner's inquest which 
led to the filincJ of criminal charges against the agents of 
tl1r.~ ~:: ta te who were charged. Evidence of bud motive or er im
in a J. intent, a rc_1uably, does not appear. 'I'hus, it is possible 
tLa t the prose cu ti.on ·will be founrJ by the courts to be \·,' i. thout 
me :r. .1. t.. Such a f j nc1 inq could ha vc crucial si.CJ n if icancc in 
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resolving the question of whether the Department of Health and 
'l'lclfare is entitled to pay the legaJ. expenses of: the defendants 
and 0ill be discussed later herein. 

You have made reference to an existing moral obligation to 
the persons:charged, that is, an obligation not to abandon your 
personnel and to assure them an adequate defense. A moral obli
gation of the state will support the expenditure of public funds. 
Davis v. Moon, 77 Idaho 146, 289 P.2d 614 (1955). The one clear 
c1is tinction -appearing between judicial decisions approving such 
expenditures and those disapproving is that in the cases where 
such expenditures were approved, the acts leading to the occasion 
for payment were directly related to a public purpose. While 
the "public purpOSf.:!" element seems to be present, the existence 
of such a moral obligation is generally a matter for legislative 
determination. · 

In Davis v. Moon, supra, the legislature abpropriated funds 
to discharge c1 debtmorally, but not legally, owing. The state 
had issued bonds for the construction of a college dormitory 
the contractual expectation being that the bonds would be retired 
from dorinitory revenues. However, the: college was closed before 
sufficient revenue was generated from· the dormitorles and the 
state's creditor had no recourse except to ask. the state to do 
what was equitable. The court found a public purpose in the 
appropriation inasmuch as the dormitory building had been con
structed for the public good and in furtherance of the educational 
objectives of the State. Id., 153. Moreover, said the court: 

11 
• the enactment is not invali-

dated, in the light of its public 
purpose, merely because the obliga
tion of the state in relation to the 
subject matter of such legislation 
is a moral rather than a mandatory 
6ne [ci.tations omitted) nor by the 
fnct that a private individual or 
org.ani.zation may benefit thereby." 
[citations omitted] Id., 77 Idaho 
153-154. --

Although the court did not specifically express such a 
view, the underlying implication of the opinion is that the 
protection of the state's credit reputation is a valid public 
purpose for the cxµenditure of public funds. By analogy to 
the prcsc~nt prob.1.crn, it can be sa',d that the state's abLlity 
to :~ 1 :cur0 crcc.1i t: for the conduct .. f public bus incs s i~; no 

I 
L 
I. 
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less important than its ability to secure personnel to dis
charge public functions. The chilling effect on employment 
of on arquably unmeritorious prosecution against state em
ployees who are prosecuted for acts they are required to per
form within the scope of their regular duties.is as much an 
obstacle to the discharge of public business as would be the 
effe~t on ~he state's ability to obtain money as a result of 
the ·failure of the state to pay its bills. 

Thus, it appears that the legislature may recognize a 
moral obligation and appropriate funds to discharge such. 
Inasmuch as the legislature has had no opportunity to pass 
upon the present matter, the question becomes this: "Is state 
pc1yment of the legal expenses of the defendants justifiable 
on grounds other than the discharge of a moral obligation." 

A public purpose must be served by the expenditure of 
state funds. The term "public purpose" is not, static and in
flexible. Rather, it is capable of expansion to meet the con
ditions created by a complex and changing society. People ex 
rel Adamowski v. Chicago R.R. rcerminal Authority, 155~~2d 
3IT. --A-"public purpose" is one which :has for its objective 
the promot.i.on of public heal th, safety, morals, security, con
tentment and general welfare of all of the inhabitants of the 
~tate. United Community Services v. Omaha Natiorial Bank, 77 
N.1'7.2d 576, 585;Lott v. City of Orlando, 196 So. 313~315; 
Swartz v. Jordan, 311 P.2d 845, 82 Ariz. 252. It may be seen 
th;:: t the clischu.rge: of a moral obligation may also have a public 
purpose if it js carried out to effectuate the purposes of 
legislation. Although the cases we-have cited ref6r to instances 
of legislative appropric:ition of public funds, we th'ink the pub
lic purpose requirement must necessarily apply to all expendi
tures of public funds, including those carried out by adminis
trative officials. 

Assuming, without stating as an opinion, that the defendants 
are being prosecuted for acts ~1ich were ordinary and necessary 
function:-:_; of their state employment, the defense of thL~ prosecu
tion then becomes seriously affected with the public interest. 
It goes without saying that few persons would Le willing to 
Jcccpt il job if good faith pcrformc1.nce of its requirements might 
expose them to crjm.i.nc1l prosecution. In such ci.rcumstanccs, a 
puGllc agency would be hard put to find qualified personnel to 
co.r:cy out the duties entrusted to it bv the lcqislc1.turc.· If 
the Director of the Department of Ilca1.th and \'1<)1.farc determines 
tllc1t Lhi s is t.llc cr.1sc, the payment of defense co::;ts and coun;e;el 
f,:::-o,o coulc1 be conc-~iclcred a neces,·:1ry act to fully ccu-r.y out. thn 
pt!rpo::;c.:'s of the legislation crcc1 Lnc; the Dcpcirt:rn-::nt: and prc:scr.i..b
inq :i. t:,_; dl1t.ic:.,. 
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The foregoing conclusion is reached, in part, because 
the le9islature has provided that "'rhe administrator [Dir6c
tor) may employ counsel or may retain private counsel. 
Idaho Code, 39-109. This provision is, of course, impliedly 
limited to cases in which the purposes of Tit]_e 39, Chapter 
1 (Heu.1th and Safety, Environmental and Community Services) 
are implicated. Notably, however, no further limitation on 
the applicability of the section is stated. Inasmuch as "it 

II 

is a.well known rule of law that all statutes must be liberally 
construed with a view to accomplishi~g their aims and purposes 
and attainin9 substantial justice," State v. Groseclose, 67 
Ido.ho 71, 74._ 171 P.2d 8G3 (1946), it would appc2trt.hat there 
is no mandatory distinction in Idaho Code, 39-109, between civil 
and criminal cases. Moreover, when the plain wording of the 
sthtutory language is unambiguous, the statute must be given 
effect according to its language. State v. Riley, 83 Idaho 346, 
362 P.2d 1075. 

It has been said that: 

"The general rule is that a munici
pal corporation or other pu~lic body 
may indemnify public officials, act
ing in good faith, for legal expenses 
incurred in suits brought against 
them for acts committed in the dis
charge .of their duties." Anno. 130, 
ALR 727/ 736. 

The rule is q~alified by authority to the effect that it 
is not generally the duty of the public to defend or aid in 
the defense of a person charged with official misconduct. 
J3oofner's_ Appc;al, 81 Pa. Super. Ct. 482 (1923). 

It is a different matter, however, when a person is 
charged with a criminal act in consequence of his performance 
o f p uh 1 i c c1 u ti..-e s . In Levine v • Mite e r , 2 2 9 N . Y . S . 2 cl ,] 3 3 (19 G 2 ) 
zrn a-u~orney brought suit -to -recover fees for de fending police 
off ice rs asrains t a conspiracy charge. In ruLi ng on the s u ff i
c ic~ncy of t~hc pleadings, the court sc,id: 

"It is well settled that the village 
could not provide funds for the de
fense of an official in a criminal 
action or even in a civil action where 
no benefit in nu cos to the vi llac;e. 
[ ci ta t.i.on onli. tb:;d] It J s aqua l ly 
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settled, however, that where an 
~1ct:G:rn-is dc.:~.fendec1 OS an officfal 
duty rather than for personal mo
t:Cves t s proper for the vilJ~ge 
to authorize payment of expenses. 
- if respondents establish at 
a trial that the defense was under
taken as an official act and that 
the board authorized the respon
dents as its agents to retain coun
sel therefor, the right to indem
nification is clearly established." 
Id., 436. (Emphasis added) 

In Errington v. Mansfield Township Board of Ed., 241 A.2d 
271 (N.J. 1968f~-the court found that there was an fnherent 
power in a public board to defend either a criminal or a civil 
action brougl1t against persons for acts arising out of the per
formance of their official duties. The court said, quoting a 
New Jersey s~atute: 

'Whenever a civil or crimin~l action 
h~s been brought against any person 
for any act or omission arising out 
of and in the course of the perfor
mance of his duties as a member of a 
board of education, and in the ~ase 
of a cri~inal action, such action re
sults in final disposition in favor 
of such person, the cost of defending 
such action, including reasonable 
counsel fees and expenses, together 
with costs of appeal, if any, shall 
be borne by the board of education.' 

"Both sides agree that this la·w, al
thouc;h seemingly tailored to fit the 
instant case, is only expressive of 
the law existing prior thereto. Its 
purpose w□ s merely to state expressly 
a power deemed to exist impliedly in 
boards of education prior to its enact
ment . " Id. , at 2 7 3 . 

In City of Djrmingham v. Wilkinson, 194 So. 548 (Ala. 1940), 
the ta:<:[)c:1yc1~s · ~,uit:. \v,1s bro"..HJht ci.l lc9ing fraud ,1nc1 conspirucy by 
n~ 1~:rnbcr~.; of the c.Lty commission. The court clre\·J ~l cHstjnction 
bcl~\F•()D the dc~fcns,:.:- of mcritoric1 :::; actions and tile defense uf 



Dr. James A. Bax 
July 16, 1974 
Page 7 

unfounded actions: 

"That members of the governing body 
cannot expend the public money for 
counsel to shield themselves from 
tlic consequences of their own unlaw
ful and corrup acts goes without 
r5aying . 

"But the power and the duty of the 
city to defend the members of its 
governing body against unfounded and 
unsupported charges of corruption 
and fraud is quite another matter. 
The same policy v1hich demands the 
holding of public officers to strict 
account in matters of public trust, 
also demands their protection against· 
groundless assaults upon their integ
rity in the discharge of public duty." 
Id., at 552. 

The courts seem to prefer that defendants in such actions 
be reimbursed after they have been exonerated. 

Turning next to the relationship between the employment of 
counsel and the purposes of the statute, the first determination 
to be made is whether the acts leading to prosecution arise out 
of an activity of the Department authorized by law. Secondly, 
if the acts are so rclatecd to authorized activity, is the em
ployment of counsel to defend the parties charged an administra
tive action which serves the purposes of the statute? 

The purposes of the Environmental and Community Service 
legislation arc broadly stated in Idaho Code, 39-102. 

"It is hereby recognized by the legis
lature that the protection of the en
vironment and the promotion of personal. 
health are vital concerns i:i.nd are there-

. fore of greu t irnpor tance to the future 
welfure of this state. It is therefore 
decli:i.red to be the policy of the state 
to provide for the protection of the 
environment and promotion of personal 
heal th and to thereby pro t.ect and pro
mote the health, safety :rnd genc,r:al \~·cJ
fare of tltc pc~ople of :hi!; stale." .!_0..'.'.~l~.°
Coc1e, 39-102. 

.. 
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By virtue of Idaho Code, 39-106, the Administrator [Direc
tor) .1.s authorized to employ such personnel 0s ttre deemed neces
SQry to carry on programs of the Department, subserving the 
general purpose previously stated, and to prescribe their duties. 
The Administrator is alsb given the power to prescribe rules and 
rcgulations:for the conduct of pepartment business and tl1e carry
ing out of the Department's functions. 

Therefore, assuming that the survival program for children, 
which lead to the acts complained of by the prosecuting authori
ties, was properly established in accordance with the Depart
ment's standards and regulations, it may be considered to be 
authorized by the legislature and to be within the scope of its 
general purposes. 

A legislative enactment, such as Title 39, Chapter 1, of 
the Idaho Code, must be so construed as to give ·harmonious 
effect to the statute in its entirety. Nampa Lodge No. 1389, 
Benev. and P.O. of E. of U.S. v. Smylie, 71 Idaiw21~2~ 
P.2d 991. This in mind, the employment of defense counsel pur
suant to Idaho Code, 39-109, is consistent ,•1ith the purposes of 
the statute- if the acts of the defendants for which they are 
being prosecuted were performed in the- normal and regular course 
of their duties pursuant to the legislation aforementioned and, 
if failure to provide counsel would materially hinder the Depart
ment of Health and Welfare in the performance of its duties under 
the act. As noted previously~ it is a serious consideration that 
personnel may be ~~terred from vigorous discharge of their duties 
or from even accepting positions with the Department of _Health 
and 1·1elfare in any other kind of outcome. 'l'hcsc are determina
tions which must be made by the Director in making a final deci
sion as to whether it is appropriu.te to proceed under Ic!~ho Code, 
39-109. 

We therefore conclude that the Department of Health and 
Welfare may lawfully pay the legal expenses of the seven persons 
charged in Blaine County, Idaho if the Director of the Depart
ment of Health a nc1 \•Jel fare makes the following detcrrninu. tions: 

1. That the acts leading to the prosecution 
were performed within the scope of employment 
of the persons charged and were required ~s 
part of their normal and regular duties. 

2. That the offenses charged do not involve 
clements o[ evil intent. 
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3. That if the crime of "criminal negligence" 
.1.s charged, that the prosecution has been 
found by the courts to be without merit, that 
is, that the .action has been disposed of by 
acquittal or dismissal. 

4. That the program in which the persons 
charged were participants served a valid pub
lic purpo:c;e and that the charges against them 
arose out of acts in furtherance of that pur
pose. 

5. That failure of the Department to pay the 
legal expenses of the defendants would mater
ially impair the Department's ability to attract 
qualified individuals to its service or would 
inhibit employees or agents of the Department 
in their vigorous and-conscientious dischtlrge of 
their duties in carrying out programs duly init~ 
iated under the legislation·creating the Depart
ment of Health and Welfare and setting forth 
the purposes for its existence. 

In light of the opinions in the Levine and Errington cases, 
we would recommend that _if defense costs are paid by the Depart
ment, such payment be by way of reimbursement after the d~fendants 
have been exonerated by acquittal or.dismissal. 

It must be emphasized that this opinion relates only to a 
narrowly limited exception to the general rule that public funds 
may not be expended to defend state employees or agents charged 
with criminal misconduct. This is a case involving a concept 
of "negligence", and not the intent to commit what is commonly 
understood to be an act of criminality. We express no opinion 
as to whether there is any category of offense other than 
"neqligence" which might be sufficiently Jacking in elements 
of criminal intent or evil motive to fall within the exceptions 
stated. 

LET: C~J 

h 110 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

LYNr1 E. THOMl\S 
Der , Ly l\t t:orncy General 

' I 
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W. ANTHONY PARK 

ATTORNEY GENEIVL 

James A. Bax 
Director 

STATE OF IDAHO 
OP'i"ICIE OF THE ATTORNEY GENERAL 

BOISE 83720 

July 31, 1974 

Depart:1nent of Health & Welfare 
Statehouse ~..ail 
Boise, Idaho 83720 

OFFICIAL OPINION #75-12 

You have requested on behalf of the Departrrent of Heal th and 
Welfare an attorney general opinion respecting the folla-,ing question: 

Which nEMspapers iri the State of Idaho meet the "general circula
tion" requi.rerrent established in Sections 60-106 and 67-5203, 
Idaho Cede? 

The statutes cited in your inquiry read in pertinent parts 
as follows: 

60-106. Qualifications of newspapers printing legal notices. 
-No legal notice, advertiserrent or publication of any kind 
required or provided by Hie 'laws of the state of Idaho, to be 
published in a newsparer, shall re published or have any force 
or effect, as such, unless the sarre be published in a newspawr 
published in the c0tmty in which notice or advert.i.sement is 
required to be printed, having a general circulation therein, 
***.. (Errphasis added. ) 

67-5203. Prcx::edure · for adoption of rules. -{a) Prior to the 
adoption, arrendrr,ent, or reP=al of any rule, the agency shall: 

(1) give at least 20 days' notice of its inter:ded action. 
The notice shall include a statement of either t~ terms or sub
stance of the intended action or a description of the subjects 
and issues involved, and the tirre when, the plac-..e where, and 
the wanner in which interested persons may represent their 
views thereon. The notice shall be mailed to all persons who 

. have made tirrely request in writing of the agenc}' for advance 
notice of its rule-making proceedings and shall be published 
.in some newspaper published·in and having general circulation 
throughout the state; *** (Errphasis added.) 
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Section 60-106, Idaho Code, requires· that a newspaper publishing 
legal notice be of general circulation with.in the subject c:ounty while 
Section 67-5203, Idaho Code, demands that the nE.WSpaper have general circu
lation throughout the state~ Though Section 60-106, Idaho Code, is directed 
to publication within a county its introductory language emphasized above 
makes it of general awlicability. The two statutes can be read in hanrony; 
Section 67-5203, Idaho Code, merely expands the area of necessary circulation 
to the whole state in keeping with the scope of tjle Administrative Procedures 
Act, other requisites of Section 60-106, Idaho .Code, reraining unaffected. 
F.ot.h statutes require that the newspaper publishing notice be of "general 
circulation. 11 

. Case law authority has held that general circulation is a watter 
of substance rather than quantity, which is to say the diversity of sub
scribers and content of the newspaper, not the number of subscribers are 
determinative, Burak v. Ditson, et al, 229 N.W. 227 (1930); Pirie v. K~, 
229 P.2d 927 (1951). 

*** a newspaper of ge.11eral circulation is not determined by the 
number of its subscribers, but by the diversity of its sub
scribers. *** Even though a newspaper is of particular interest 
to a particular class of persons , yet, if it contai.."'1s news of a 
general character and interest to the carrmunity, although the 
news may be limited in arrount, it qualifies as a newspaper of 
"general circulation." Burak v. Ditson, supra, at p~ 2~8~ .. 

However, it must also be noted th.at the tem general circulation 
does engender a quantitative elerrent. 

We *** conclude that the tenn [general circulatim] is not wholly 
devoid of a quantitative connotation. It implies a necessity 
for s<:1re circulation arrong those affected by the contents of the 
notice. Wahl v. Hart, 332 P.2d 195, 197. , I 

To sumnarize, a nswspap<"'....r of general circulation may be defined as 
c.oe whose substance is of general character in intere.t to the corrmunity and 
which is circulated among those affected by the content of the notice pub
lished. 

With respect to publication within a COlmty (Section 60-106, Idaho 
Cede) there are wany papers -which would likely rreet tile ge_ri.eral circulation 
requirarent and would be acceptable vehicles of publication assuming they 
nBt the other standards imposed b-J Section 60-106, Idaho Code. This writer 
will not atterrpt to catalogue these various tabloids .inasmuch as notice pro
visions affecting. the DeparbTP..nt of Heal th and Welfa.R are state-v,,ride in 
nature.. Suffice it to say the definition of general drculation is appli
cable within provisions of Sections 60-106 and 67-5203, Idac'-lo Code, on the 
o:mnty and state levels respectively. 

Tn terms of Section 67-5203, Idaho Ccx:1e, tl:ere is a relatively 
srrcall nurrber of public-...ations which might qualify as r.cwspapers of general 
circulation. These include the Idaho Statesman, Lewiston Tribune, Post
Register (Idaho Falls}, 'I'imes-Ncws ('Iwin Falls), and the Idaho State 
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Journal (Pocatello). Daily circulation arrong these newspapers runs fran 
18,000 with the Idaho State Journal to 60,000 in the instance of the Idaho 
Statesman. All print news of general interest to the Idaho com.mmity. 
'!'hough mnrbers of subscribers are not absolutely determinative, circulation 
must be of sufficient magnitude to insure sane circulation arrong those 
affected by the notice published. It should be noted that while Section 
67-5203, Idaho Code, assures there is one or rrore newspapers in the State 
of Idaho having general circulation throughout the state, it was adopted 
as part of a rncdel act, intende::1 for adoption by states throughout the 
country, and it is conceivable that.there is no nEWspaper having general 
circulation throughout the State of Idaho. In fact, because of the unique 
geography and socio-econcmic structure of Idaho, it is entirely conceivable 
that a court might hold. there is no such newspaper in Idaho. It is critical 

_ t.hat proper ·publication be ma.de, since in an analcgoi.:s area the Supreme 
Colli"'t of Idaho has held that failure to comply with prOCEdural rule-making 
requirerr:ents of Chapter 52, Title 67 renders the atte.rrpted rule-making 
action entirely and ccrnpletely void. Williams v. State, 95 Idaho 5, 501 
Po 2d 203. 

Because the Idaho Statesman does insure scu-e circulation arrong 
those affected by rule-making action µnder the Administrative Procedures 
A,ct (Chapter 52, Title 67, Idaho Code) and because it prints news of gen
eral interest to the citizens . of the State of Idaho, it is the opinion of 
this office that the Idaho Statesman is the single newspaper most likely 
to qualify as a newspaper of general circulation throug..1-iout the state. 
The Idaho Statesman has by far the largest circulation in the ?tate and 
effects significant distribution .in twenty-four of Idahots forty-four 
coLmties. Its distribution reaches counties throughout the state. 

Assurance of full ccrnpliance with Secticn 67-5203, Idaho ·code, 
can be obtained by making publication in rrore than one ncWspaper. Many 
other state agencies follo.-T the practice of selecting additional nEWspapers 
throughout the state, 1::oth to assure compliance wi:t.11 Section 67-5203, Idaho 
COde, an:1 also to assure rrore adequate effective notice to citizens in 
widely scattered p::>rtions of the state. While it is i.'tpractical to make . 
p'Liblication i11 every newspaper in the state, substantially more assurance 

·_ of ccrnpliance with Section 67-5203 can be obtained b_y additional publica
tion in one or nnre north Idaho newspapers, and one or rrore east Idaho 
navspapers, at a relatively small cost. 

\\ 

RCR~RS/rnh/1s 

Very truly yours, 

FOR THE .ATIQR-JEY GENERAL 

RICHARD C. RUSSELL 
Deputy Attorney Gene.t"al 
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· W. ANTHONY PARK 

ATTOHNEY C~ENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

July 22, 1974 

County Commissioners 
Owyhee County 
Owyhee County Courthouse 
Murphy, Idaho 

OFFICIAL OPINION #75-13 

Gentlemen: 

In response to your request of July 10, 1974, for an 
opinion as to whether you can, under Section 31-3113 of the 
Idaho Code, pay a salary.in excess of the statutory amount 
for a prosecuting attorney, we transmit the following: 

As you state the case, you are unable to secure the 
services of any prosecuting attor~ey for the statutory 
amount of $400.00 per month, the .reason being that no at
torney is willing to accept the job for that sum and the 
position is now vacant. 

You are not authorized, under Section 31-3ll3, to pay 
any ~mount in excess of $400.00. That does not answer the 
question, however, inasmuch as the legislature has enacted a 
different statute which is applicable to situations in which 
the office of prosecutor is vacant. We must begin with the 
assumption that the office is vacant for the sole reason 
that the statutory amount prescribed for the salary of the 
prosecutor of Owyhee County is inadequate to meet the require
ments of any person who might citherwise be interested in the 
job. 

Under those circumstances, Idaho Code, Section 31-
2603(a) applies. That section provide~ 

"When there is no prosecuting attorney 
for the county, or when is absent 
from the court, or when he has acted 
as counsel or attorney for a party ac
cused in relation to the matter of 
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which the accused itands charged, and 
for which he is to be tried on the 
criminal charge, or when he is near 
of kin.to the party to be tried on a 
criminal charge, or when he has a 
business connection or kinship with 
the complainant or defendant, or when 
he is unable to attend to his duties, 
the district court may, upon petition 
of the prosecuting attorney, by an 
order entered in its minutes, stating 
the cause therefor, appoint some suit
able person to perform for the time 
being, or for the trial of such accused 
person, the duties of such prosecuting 
attorney, and the person so appointed 
has all the powers of the prosecuting 
attorney, while so acting as such." 

Your circumstance falls within the ambit of the fore
going statute. This is true because there is no prosecuting 
attorney for your county.at the present time. Moreover, it 
is impossible to obtain one, as I understand it, for the 
salary which the legislature has prescribed. The only 
remedy seems to be that provided in Section 31-2603. Section 
31-2603(a) makes no mention of salary. The necessary implication, 
however, is that any special prosecutor must be paid. 
Inasmuch as the county commissioners are authorized, by 31-
3302(9), (10), to pay contingent expenses necessarily incurred 
for the public purposes of the county and to pay other sums 
directed by law to be raised for any county purpose, it 
appears that the payment of sums in excess of $400.00 per 
month would be authorized by Idaho Code, 31-2603 in circumstances 
where no prosecuting attorney can be secured for the statutory 
maximum. Under 31-2603, a special prosecutor must be appointed 
by the district court and his compensation should be set by 
an order of the district court after the court has consulted 
with the county commissioners concerning the amount of 
salary to be paid. 

'rhis is an interim procedure and the county commissioners 
should, at the earliest practicable time, petition the 
legislature for an increase in the statutory salary amount 
for prosecuting attorney sufficient to enable the commissioners 
to obtain the services of a prosecuting attorney for Owyhee 
County. 
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As you know, the distri~t judge serving your jurisdiction 
has temporarily appointed Mr. James P. Kaufman of our office 
to serve as interim prosecutor. Mr. Kaufman will petition 
the district court, as interim prosecutor, for the appointment 
of a special prosecutor under 31-2603(a). Thereafter, a 
special prosecutor should be appointed just as quickly as 
possible in order that Mr. Kaufman may return to his regular 
duties. Regrettably, we are unable to spare Mr. Kaufman for 
any more than a few days. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

LYNNE. THOMAS 
Deputy Attorney General 

LET:cg 



STATE o·F IDAHO 

W. ANTHONY PARK 

ATTORNEY GE/',IERAL 

OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

July 24, 1974 

Honorable Glenn A. Phillips 
Magistrates Division, Seventh 
Judicial District 

Butte County 
P.O. Box 181 
Arco, Idaho 83213 

Dear Judge Phillips: 

OFFICIAL OPINION #75-14 

This is in response to your letter of ~une 27, 1974, re
questing an opinion regarding a county sheriff's jurisdiction 
pursuant to a fresh pursµit. 

One applicable statute is the 11 Uniform Act on Fresh Pur
suit 11

• It is Chapter 7 of _Title 19, found in Volume 4 of the 
Idaho Code. Idaho Code, 19-701 ·speaks to any member of the 
county Peace Unit which would include the sheriff. 

Our statute authorizes people from other states to enter 
Idaho under the fresh pursuit conditions.· Assuming the other 
state has enacted this same law, Idaho authorities are able 
to enter the other state under the same conditions. 

This statute in part codifies the old concept of the 
"hot pursuit" exception to the general rule that a peace of
ficer has no official power to arrest beyond the territorial 
boundary of the state, city, county, or bailiwick for which 
he is elected or appointed. Generally, the circumstances in
volve a warrantless arrest in which the officer must cross 
jurisdictional lines under conditions of hot pursuit. 

Police officers have left their jurisdictional bound
aries at times to meet the demands of hot pursuit. It is often 
illustrated by an officer entering private premises without 
a warrant and making an arrest. In those situations where 
the arrest is otherwise lawful, the fact that the officer stepped 
into an unauthorized area did not invalidate the arrest. 
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This concept also appears to hold true when an officer 
is forced to step into another county to complete an arrest 
made under hot pursuit conditons. The other side of a county 
line is normally an unauthorized area but under emergency condi
tions of a hot pursuit, .the law allows an officer to step into the 
unauthorized area for the specific purpose of apprehending the 
person he is chasing. 

In terms of this concept, the recent California case of 
People v. Sandoval, 419 P.2d 187 (1956), specifically recog
n.rzed-this concept. rrhe defendants in that matter claimed 
that arrest was invalid because the arresting officers had 
left their jurisdictional area to make the arrest. The court 
found hot pursuit conditions were present and looked at the 
circumstances from that perspective. It was held the officers 
acted within the scope of their official authority under the 
generally recognized principle that an officer may pursue a 
suspected felon to another jurisdiction and may arrest him 
there so long as the arrest is otherwise lawful. 

I cannot make any sp.ecif ic comments regarding the applica
bility of the hot pursuit doctrine to the circumstances giving 
rise to your request because they were not stated. As a gen
eral rule though, I believe a sheriff may cross a county line 
under circw11stances of hot pursuit of a suspected felon. Any 
arrest made would not be rendered unlawful solely because of 
the place of arrest. 

It is paramount to keep in mind that the doctrine of hot 
pursuit will only apply when there is a true instance of hot 
pursuit. The doctrine will not operate to allow a police of
ficer to pursue crime in general by searching for criminals 
outside of his jurisdiction. The doctrine operites when the 
officer reasonably suspects a specific person has committed a 
felony within his regular jurisdiction coupled with a reasonable 
belief that person will escape unless promptly apprehended. In 
this situation the courts are reluctant to strip the officer 
of his authority to arrest and search because the pursuit sudden
ly crosses a jurisdictional boundary. 

The doctrine of hot pursuit is a general principle of law. 
As with most such principles there is no black and white policy 
indicating applicability. A factual determination must first 
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be made if a true hot pursuit exists; if so, then the doctrine 
may be considered. The doct~ine does not exist for use by the 
officer when he desires, but only when the factual situation 
indicates the officer was acting properly and reasonably. 

Very truly yours, 

FOR THE A'l'TORNEY GENERAL 

JAMES P • KAUFKI\N 
Assistant Attorney General 

JPK:lrn 



~nonora0le Pete 'I'. 
11 Lisee.re tciry of State 
l BtJILDI~IG NAIL 

Cenarrusa 

i Jl \::V OFi?ICIAL OPINION !}75-15 

Re: Curriculm,'l in Veterinary !>iGdicine 

l
r, ur

11
c~~H-~ranr,··i~~1.~g~.:,0..~ ... Secretary: 

1 _ •. _ wish to respond. to your r~quest for our opinion con-
v J the interin.stitutional agrel'1ment o:ri shared curriculum 
~ for 7':lterinary medicine, pursuant. to Section 67·-2329, Idaho_ 

Code. '1' __ _ 
W,a have reviewed the proposed agreement and find the 

same to be in accordance with Chapters 219 and 237, Laws of 
1974. Further, we are of t11a opinion that the agrc.~::-mant does 
not violate the provisions of the Constitution of the United 

I 
States or the Constitution of the. State of Idaho, and t.hat. 

.-\ ,fie same is .in accordance with the laws thereof. 

\\ :,rt.~ trust we have been. of assistance in this ta.atter .. · 

D~- J. ?. Munson 
Mr. Milton S~all 
:.1?.:-, ,:ron \1i,:1:cr"m 

P lo:t<i l?,::: .:;_~--i}c 

f.!)tt·~.n ~·;ct11.c-:c11t.e 

JN·1ES R. HARGIS 
iJcput.y Atto:cnev General 



W. ANTHONY PARK 

ATTOR:'-~EY GENERAL 

Mr. Robert H. Remaklus 
Prosecuting Attorney 
Valley County 
Cascade, Idaho 83611 

Dear Mr. Remaklus: 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENEHAL 

BOISE 83720 

July 30, 1974 

OFFICIAL OPINION #75-16 

This letter is in answer tb your letter of July 5, 1974, 
which reads as follows: 

" A resident tax payer of Valley.County, Idaho, 
is threatening to bring an action requiring the 
County Commissio~ers to redistrict the County 
Cormnissioner Districts on the grounds that the 
same are not equal.in population. Section 31-704, 
Idaho Code, provides that such redistricting 
must be done at the regular meeting in January 
preceding any general election. The Board of 
County Commissioners of Valley County took such 
action in January of this year, but the complain
ing tax payer alleges that one of our commissioner 
districts embraces about 50% of the total popu
lation. 

11 It appears that any further attempt to re
district at this time would affect the position 
of candidates for election to the office of 
County Conuniss:i.oner. That is to say, a candidate 
for election in District One might wind up as a 
candidat~ in District Three, with entirely dif
ferent opponents, depending upon their actual 
place of residence. It is conceivable that a 
district with no candidates for election might 
be created. 
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11 Your opinion as to whether the Board of County 
Commissioners of Valley County, Idaho, may or 
should take further action herein will be most 
sincerely appreciated. In view of the time 
frame in which we have to make a determination, 
we shall look forward to an immediate reply." 

According to the additional information you furnished us 
on July 12, the County Commissioners of Valley County did, on 
January 1.5, 1974, set the Commissioner Districts' boundaries 
and notice of the action they had taken was published in The 
Star-News February 21, 1974, as required by Section 31-819, 
Idaho Code. 

Section 31-1509, Idaho Code, reads as follows: 

"Any time within twenty (20) days 
after the first public~tion or post-

. ing of the statement, as required by 
section 31-819, an appeal may be 
taken from any act, order or pro
ceeding of the board, by any person 
aggreived thereby, or by any tax
payer of the county when any demand 
is allowed against the county or 
when he deems any such act, order or 
proceeding illegal or prejudicial to 
the public interests, and no such 
act, order or proceeding whatever, 
which directly or indirectly renders 
the county liable for the payment of 
the sum of $300.00 or over, or its 
equivalent, shall be valid until 
after the expiration of the time 
allowed for appeal or until such 
appeal, if taken, shall be finally 
determined; but there is expected 
from the operation hereof all orders 
for the payment of those sum~ spe
cially directed by law to be paid, 
or payments in fulfilment of acts 
or proceedings made and confirmed 
according to the provision·s hereof. 11 

It has been held that once tlv, appeal time has passed, the 
orders of the county commissioners .,re final and are not subject 
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to collateral attack. There are many, many Idaho cases on this 
subject, such as Harrison v. Board of_ County_ Commissioners, 
68 Idaho 463; UDY v. Cassia County, 65 Idaho 385; Clay v. Board 
of County Commissioners, 30 Idaho 794; Dexter Horton Trust & 
Savings Bank v. Clearwater County, 235 F. 743, aff'd 248 F.-401; 
and the recent case of Bonneville County v. ffopkins, 9·4 Idaho 54 0. 

The fact that the time for appeal is short should not in 
fact work an unbearable hardship on the complaining taxpayer. 
He may again address himself to this same matter in January of 
the next year and complain to the board of county comrnissioners 
or appeal their action if he does not think that the districts 
they provide for are representative. 

Reynolds v. Sims; 377 U.S. 533, 12 L.Ed.2d 506 and later 
cases, see 25 Am.Jur-:-:Zd Elections, P. 722 indicate that the courts 
will endeavor to avoid a disruption of the elective process which 
might result from last minute de~ands for reapportionment and 
which could make unreasonable precipitative demands as to re
apportionment. The taxpayer demanding the change would have to 
justify his waiting until just before the election to bring such 
action, and it would seem difficult for him to do so. The federal 
courts may not be bound by the Idaho limitations statute in such 
a case, but there would certainly be good reason in such a case 
for them to follow it. However, in light of Reynolds v. Sims, 
supra, it would certainly appear that the· county cormnissioners would 
be on solid ground in refusing to take the matter up again at this 
late date considering the possibility of disrupting the election. 

There are a great number of cases on the subject of whether 
local governments sirnilar to our board of county commissioners. 
must be equally apportioned. Some of these cases appear to be 
diametrically opposed to each other in their decisions. Two 
recent cases on the subject are Avery v. Midland County, Texas, 
390 U.S. 474, 20 L.Ed.2d 45 (1968)and Abate v. Mundt, 403 U.S. 
182, 291 L.Ed.2d 399 (1971). See also the annotation at 18 
L.Ed.2d 1537 on this subject. Since the Idaho statute requires 
that the three districts are to be apportioned'' ... as nearly 
equal in population as may be . " it must certainly be assumed 
that there should not be too great a discrepancy in population in 
the various districts. 

It would appear that if a taxpayer would take this matter 
up in a timely manner during the January meeting of the board 
of commissioners or vrithin twenty d,iys after the notice of the 
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results of such meeting have been published, the county commis
sioners might well be required to reapportion their districts 
if there was a large discrepancy in the districts. On the other 
hand, if as here, the notice by the board of commissioners is 
duly given, and there is no appeal from it, as required by statute, 
the results of the meeting at which the commissioner districts 
were set becomes final. It is our opinion that the taxpayer can
not complain about the county apportionment until next year. 

Sincerely, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF:cg 



Honorable Cecil D .. Andrus 
Governor of Idaho 
Office of. the Governor 
BUILDING Hl\.IL 

August 5, 1974 

\ 

OFFICIAL OPINION 175-17 

Re: Idaho~' Section 59-1326(2) 

Dear Governor Andrus: 

Attorney General Park has forwarded your opinion request 
of July 16, 1974, pertaining to Idaho Code, Section 59-1326(2) 
to me for responne. Your questioii"""was-:-~ 

"[M]ust an appointee (to the Public 
Employees Retirement System Board) 
retain his active membership in the 
system during the full five yea.rs of 
his term, or does the fact that ho 
:i.s active at the time of his appoint-
1nent suffice, even though he ceases 
e,.nployment and becomes a 'retired 
member'?" 

It is the opinion of the Attorney General that Section 
59-1326(2), Idaho Code does not require a Board member to main
tuin his status as an active rnernber throughout the durution of 
his five year term. 

It should be noted that Section 59-1326, Idul':to Code per
tains to the creation of the Retirement Board, fts duties and 
functions, «nd the roqui:i:.-a:ncnts Bo~1rd mcrnb0.rs must meet to 
qualify for a Board position. Subsection two of 59-1326 states 
th-~ qualifications for t:wo of· the five Doard morabors. It re
qu.:i.res thnt at the time of !:lppointm~.mt they be {1) "appointed 
frrn:1 nrnong th1;:, active memher:s'' and (2) have "at least ten yeurs 
of credit sorvic:e." 
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J\.s can be seen from the reading of 59-132G{2), there is 
no language therein indicating that the qualifications are of 
a continuing nature~ Also, after a perusal of the entire act, 
I can find no languagn that would indicate tho requi:cernents 
must be 1uaintaine<l throughout a Board membor's term. Without 
such language, it can be said that the legislative intent was 
that tho qualifications not be of a continuinq nature and 
therefore, it is the opinion of the Office of th0 Attorney 
Gen2ral that where a Doan1 member clwnges his systorn status 
from "n.ctive'' to "retired", he is not n~quircd to relinquish 
his Board position. · 

WGC:cg 

Very truly yours, 

FOR 'rHB A'I"l'ORNEY GENERAL 

HAYHE G. CROOKG'I'ON, JR. 
Assistunt Attorney General 

I 
l 



1'1r. William D. Collins 
Pros~cuting Attorney 
Boise County 
P. 0. Bo.:K 279!1 
Boiae, Idaho 83701 

August Jl,\ 1974 

You have asked for an opinion regarding the proper con-
struction of Section 34-1710~ Idaho Co<le, which pi:.~ovid.es: 

u 34-1710·. CONDUCT OF S.i?ECL.l\L RECALL 
ELZC'I'ION. --Special elections fo:r: the 
recall of an officer shall be conduc-
ted and the results thereof canvassed 
and certified in all respects as near 
as practicable, in like manner as 
gfmeral elections, except as otherwis,3 
provided; but in no case shall a spe-· 
cial recall electlon be held within 

. nlr°iety (90) days ne:;ttprGcedin.SJ "'~ 
primary or gt=ner,::il election .. ;, (.Empha-
iils--:1dded) ···-

Your question is whether the prohibition und0r 34--1710 ,· 
T-} 01ho C'od"-" p1"1:.c1udes t-'V" ho·ld,·lng- of' 0n 1·"'1E·-ctin;1 •!or the recall 
----.-•:"! .-.. -~1 - ;-:.,::.t.."'!; ::-:. ,.,..,._->7" J..-.' •. _""'""• - o+-,: ..... ,~ -,; --• ;; :· .. -.. ~:~ .. ~~-i--1:;,- .... - ......... -.,-~:: f·!:\ a n-
·.').L ..J.,1 ~.,.t • .i. .1.c,,_.,_ v1J. t.-n:tn n1.n .•• •·.i ~-.a:f;::, 0.1.. "' .F-'.- .L .. ,G,..1.,1 01.. '.i ,;..L·c.ral ...... 1~.,_--
tion or simply forstalls the holding of an election during 
that period so that it will coincide with tho prLnary or gGn
:;1_c.3.J. elr:ct:io11., 

It 1.S 

of 
our opinion 
::111 t:;J...0ct:i(Jr1 lJo 

th~t 34-1710, I<laho 

A recall election is a 
~.':1.'.~1<_?. ~:'.,;;d_'::. provides that-ii: 

• special 
s;)o11sorr.:} 

el2ction '', 
recall of: a 

34-1710., 
pttblic: 
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officer obtain the requisite number of certified signatures on 
recall petitions, and if the public officer in question does 
not resign his office within five days after receiving notice 
of the filing of such certified signatures, the appropriate 
election officer shall order a llspecial recall election;;. 

. 
34-1707, Idaho Code requires that the 11 special recall elec-

tion" must be held within thirty days of the order, and that the 
11 special recall election II be conducted citywide, coun ty,;,,,1ide, or 
statewide, depending on the office in issue. 

Section 34-1710, Idaho fode, refers to the conduct of a 
u special recall election''. Section 34-1711, Idaho Code pro
vides for canvassing of votes in a 11 special recall election 11

• 

Section 34-1712, Idaho Code, provides that general election 
laws control in the conduct of a uspecial recall electionn. 

Nowhere in the recall statutes -- Title 34, Chapter 17, 
Idaho Code -- is the term recall election not preceded by the 
word 11 special 11

• It is our opinion that the legislature, in 
enacting the recall statutes, intended recall elections to be 
held as "special elections", and that such elections may not 
be held within ninety day$ of a primary or general election. 
Concomitantly, ft is our opinion that it was not the intention 

'of the legislature to subject a public officer to a recall 
election on the primary or general election ballot, on which 
ballot that officer may well be running for reelection. Had 
the legislature intended such a result, it would not have care
fully, and repeatedly, used the term "special recal'l election" 
when referring to a recall election. 

Section 34-1707, Idaho Code requires that the election 
be he.ld within thirty days after the recall petition is filed 
and approved by the appropriate election officer. Because 
such an election would be held within the ninety day period 
immediately preceding a general election, the recall action 
may not be held without the circulation of new petitions. 

Very truly yours 

FOR THE ATTORNEY GENERAL 

ROBERT L. MILLER 
Chief Deputy Attorney General 

RLM:cp 
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OFFICE OF THE ATTORNEY GENERAL 

W. ANTHONY P,\RK 

ATTORNEY GENERAL 
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The Honorable Marjorie Ruth Moon 
State T'reasurer, State of Idaho 
Building Mail 

Dear Ms. Moon: 

August 1, 197LJ 

OFFICIAL OPINION #75-19 

You have .requested our opinion on the following question: 

"Can amounts included in the Personnel.Benefits 
portion of the P$rsonnel Costs budget be trans -
£erred to the Salaries and Wages portion of the 
Personnel Costs budget?" 

Your concern is e1-.rpressed because of 67-3511, Idaho Code, which provides 
that ". . . no appropriation made for expenses other than personal serv
ices shall be expended for personal services of the particular department, 
office or institution for which it is appropriated. . . . " 

Effective July 1, 1973, 67-3508, Idaho Code provided standard classes 
for several purposes, including appropriations, estimates made for budget 
purposes, and expenditures made from appropriations of funds. Those 
four classes are: (a) Personnel costs, (b) Operating expenditures, (c) 
Capital outlay, (cl) certain trustee and benefit payments. 

Certain restrictions on transfers. of monies appropriated are made by 
67-3502·, Idaho Code, and 67-3511, Idaho Code. However, these restric-
1:ions do not apply to monies appropriated for a particular class of e::,._rpen -
cUtures when vvithin the same program, which appears to be the case with 
your current appropriation. Consequently, it is our opinion that monies 



\. 
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appropriated for personnel costs may be used for salaries and wages, 
personnel benefits or other eArpenses included within the legislative 
definition of "personnel costs" as provided by 67-3508(a). 

Very truly yours, 

RLM:cg 



STATE OF I DAH 0 
OFT/CE or Tl·iE: 1-.1 TOPN2Y GENERAL. 

' .W.ANTHONY P'\RK BOISE 83707 

A.?J.gust. 2, 1974 

!1r. Ewing H. Little OFFICIAL OPINIOt~ ?.Jo. 75-2 0 
f~ t:(:1 t~~~ Ta;: Co1r.ni:L.ssioner 
E l' I L D I N G 

You have requested an opinion addressed to the question of whether 
the Icl.uho. State Tax Commission ::,1ay seize and sell beer to a licensed 
beE.r. wholesaler pursuant to tb.e authority vested in it by §63-
3059 and §63-3060; Idaho Code. 

553-3060, supra, brovid~s as follows: 
. . 

"1•J1en- a warr:1nt 1s issued :by the tax collector 
for the collection of any tax, interest, penalty, 
additional ar,10unt or addition to such tax, imposed 
by this Act or £or the enforcement of any J.ien 
authorized by this Act, it shall be directed to any 
sheriff, * constable, or de£ufi c~llector, and anz 
such warrant shall: have the same force and effect 
as a writ of execution. 

§ll-201·, Idal10 Code, provides as follows: 

"P~ll goods, chattels, moneys and other property, 
both real and personal or any interest therein 
of.the judgment debtor, not exempt by law, and 
all property and rights of property, seized·an<l 
held under attachment in the action, are liable to 
execution. II 

. . 

~.)inc,:.:: beer is not exempt from exr:~cution by 511-205, Idaho Code 1 

it na7 be seized pursuant to §63-3059 and §63-3060, supra. §63-
3or,8, IJaho Codi;;. Howeve:c, the permis::1ability of seizi.ng beer 
,:Ir), :1 :·1ot rn_;;cessaril_y imply tha.t the br,er 1nay also be sold pur
su~~ t to a writ of execution. 
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~.?.3-·.'!.055, I<laho ':~de, provides as follows: 

"It shall be unlawful: ••. (c) for any person to sell 
beer f•TC resa.2 e or consumption in th.is state or to 
trans fer or import beer into this stab'~ for the purpose 
of selling such beer for resnle or consnrr.ption in this 
statf.!, trnL:.s.s such pi::rson s 11all 1:1.old a 1.ir;ense or certi
ficat.2 of ,:q::iprc.val issued by th.is state pursuant to ·which 
any sue~ sale, transportation or ireportation shall be 
authorized; . • . 11 

'l'h0! issu(~ thu:=; dra,vn is whet.lF~r thE: '::'a~{ Ccm.rnission is a person 
~10 is required to have a license as a condition precedent to 
selling beer it has seized pu:rtiuant to :Lt::.: dut;.y to collect the 
State's tuxes. Because the Stab.~ gr1nts beer licenses it is 
anomolous to rcuuire the 'l'a:x. Conrnis,3':J.on. to obtain a licE:mse before 
selling beer pu;suant to §63-3059 and §GJ-3060, supra, unless that 
result is clearly required by Chapter 10, Title 23, Idaho Code. 

§2 3-1001 (b) , Ida.:~o Code, defines the ,;,vard "person" as, 

" . lmy individual, firm, co-partnership, assoc-
iation, corporation or any group or combination acting 
,J.s a unit, a.nd the pluta.l as welJ. as the singular 
11um1Jer 1.,1nles.s the i11·ten t tc) ·give a more lirni t"::c1 rneaning 
is disclosed by the conteit." · 

It i5 not clear that the Legislature intended to include the 
Tax Comrnission \>J'ith:i.n the foregoing definition of "person 11

, 

,::5pc!cia11y \.;h,~:::-i it is considered that if i'c had it would have r2-
c!uired a State 3g2ncy to obtain a license before selling beer. 
Il~ Ls a widely ~ccepted rule of statutory construction that words 
3n ~,. •.:;t::,t:ut,,~.\ such as '\.::,crson[; 11 will not orcli.nariiy Le construed 
tc, in::~1uc1e t.:,c ~}Late or political subdivisions thereof. United 
:·j(:...!:.'.:i:<; v. UnLh·!,3 n.i:1e :.vorkers of: .!~;1e;~ri .• <2:lr 330 U.S. 258, 275; 
;.::/·.at,~ v. A,nb:i:o:38,. 62 11.-.2(..1 359, 364 (I'IcLt'v., 1958); Hanson v. 
sIJ:0"11011.Wf.:alth, i1fl :rn 2( 843, 847 (Ma.~:.;s -~ 1962) 

As a.lready nv.:'.ntioned, t'1e Le9islatu:re lv1.s not se<:::n fit to adopt 
a policy rn;1}d.n0 be,'.!r excr,1pt from execution. A rule whic~1 aids 
t.h\:~ f;tate L1 tho collection of taxes r,:1.ther than 6'1. rule which 
~ll0ws a delinquen~ taxpayer to dispose of ~is personal property 
ar: the exp0ns,J. nf his fellow taxpayers is preferable and mandates 
•'Ul ,:!xception t:0 U,t".') liconr:e 1~eqnirl'.-~a1•3nt· for the li.mi ted purpose 
of: 1,cc,r sa1~s p,_n·s113.nt to ;_:i, Ta.x Commissl.on levy, St.:1tutes 
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, ·· affecting th(:'\ ,sale bf beer.· shc,uld be t:ead as excluding from their 
opcrat:i.,011 sales ·made' 'in execution of legal process,'. Nutt v. Wheeler, 
3.0 Vt.,,436. (185 7) ; Brenna1._~. J?i tts_:to11. Brew~n2 co:r::l) ·, 26 .A. 2d 3 34 
·(Penn •. ~ ·:'1,94 2) , •. ·_ 

. While _th~· Brennan case· sugg·ests th:1.t beer sold on execution must 
· b.e t~1xed, · the State Ta..c Cor.mnissio_n. is clearty i.n a position to see. 

t~1at p):·gper taxes On,. thr~ beer. are paid. ·. ·... , . - , . . - . - .. 

· In· ccl6).:t1Sio11 1 be~·~-:is net ex•2!mpt · frorn execution under Idaho statutes. 
whsn so\d by thii State Tax Commission ulthough it. may not be sold · 
1-mde-r. a sheriff .levy on behalf of a private individual. Beer may 
be soln to a J..icEmsed beer wholesaler pursuant to §63-3059 and 

· §63-3060, Idaho Code, because the Tax Commission is not a person 
'requir~d to possess a license to sell beer and because statutes 
requiring ·a seller to 'possess a license should be read as exempting 
sales made i:r). execution on behalf of: the State of Idaho :i.tself. · · 

Very truly' yOurs, _ 

E'OR THE ATTORl-IEY GENERAL 

5/ .. 
I ViICHAEL KINSELA . . 
ASSIS'rAN'.I' ATTORNEY GBNER.l\..L 



W. ANTHONY PARK 

ATTOHNEY GENERAL 

Lt. Norman Ayars 
Secretary-Treasurer 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 5, 1974 

Lewiston Policemen's Retirement Fund Board 
P.O. Box 953 
Lewiston, Idaho 83501 

OFFICIAL OPINION #--25·=2-d. 

Dear Mr. Ayars: 

We have gone over a.proposed contract·with Standard In
surance Company of Portland, Oregon to have them invest, carry 

'on, manage and pay your retirement under Sections 50-1501 through 
50-1524, Idaho Code. Please excuse the time it has taken to 
assess this proposal and plan, but I found it necessary to have 
the help of experts, both from the retirement system and from 
the Insurance Department. 

There are a number of items that I wish to point out to 
you in relation to the proposed group annuity contract. (1) 
Under 2.3 of the contract, the "contract interest raten should 
be specified by completing paragraph 1.6 of the final contract. 
(2) Under 2.6. of the contract, it is stated that the "contract 
charge" is to be withdrawn under "Standard's regular rules and 
practices for this class of business . 11 The regular rules 
and pratices for this class of business should probably be 
made a part of the contract and set out in it. (3) There is 
one sentence in item 2.2 of the contract that is quite puz-
zling to me. It says 11 Contributions in any period of time may 
not exceed the amount necessary, under the appropriate acturial 
assumptions to support the Retirement Plan for that period of 
time .... 11 If I read this sentence correctly, it means that 
if the Retirement Board for Lewiston has funds in excess of the 
amounts required and provided for by the contract and plan, these 
funds may not be deposited under the contract. On behalf of 
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the Retirement Fund, you 1nay have to maintain other invest
ments for part of your funds not covered by the contract. 
{4) As stated in Mr. Merrill's letter, what happens to a 
person who does not have twenty years of service? (5) There 
is one other question you should consider. What happens if , 
the payments required to continue the plan require more money 
than is available to the Board? This is not too likely, but 
it could happen. Also the earnings could fall off. 

None of the above matters which I have pointed out to 
you are necessarily criticisms of the plan and contract, nor 
would they mean that you should hot enter into it. 

Section 50-1507, Idaho Code provides that the Chairman 
of the Boa·ra is to administer the policemen's Retirement Fund 
and Section 50-1504, ~daho Code provides that the Board shall 
provide for disbursement of°the Retirement Fund and shall desig-. 
nate the beneficiaries of the fund under this law. Section 
50-1510, Idaho code provides that the Board and its employees 
are not personally liable in their private capacities for or 
on account of any act in an official capacity in relation to 
investing these funds whicp is performed in good faith and 
without intent to defraud. Section 50-1509, Idaho Code-pro
'vides for employing such assistants, experts, accountan·ts and 
other employees as are necessary to carry on the functions of 
the Board. 

It appears from this law that the Board is quite free in 
determining what investments it will make. The ultimate choice 
in administering the fund is, of course, up to the Chairman 
of the Board and the Board as a whole. 

The law is quite well settled that the Board cannot sur
render its basic duties and functions to anyone else, particularly 
someone outside government. Here the basic duties of the 
Board and Chairman of the Police Retirement Board are to invest 
the funds for the persons to be retired and to determine 
retirement and to pay it. This contract and plan as it is 
now proposed places all of these functions in the hands, 
of the insura:nce company,. See McQuillan, .Municipal Corporations, 
§10.38 to 10.45 and 37.09, and '67 C.J.S, P .. 449 and 63 Am. 
Jur. 2d P. 814 Public Officers Section 310. 

There should however be a solution to this problem somewhat 
along the following lines: the contract and plan must be altered 
to some extent to provide that the Board and Chairman retain control 
of the investment function and the retirement and payment functions. 

' 

\ 

I 
I 
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Thus they should under the contract be allowed to designate and re
tain control of the type of investments to be made. The insurance 
company should obtain permission for the type of investment to be 
made and should report at regular~ intervals, perhaps monthly, 
as to the investments and returns. The Board should then, 
after receiving the reports, either approve or reject the 
investments made. Also before the 'insurance company starts 
a new type of investment it should consult the Board and 
obtain permission. The Board should know in advance what type of 
investment is to be made, but not the individual investments that 
are to be made. The Board should then later and on a regular 
basis either ratify and approve or disapprove and require 
change in the investments that have been made. 

Also the payments for retirement should go the Board 
and should be paid by it to the persons who are retired or 
receiving compensation. 

Since Section 50-1507,· Idaho Code requires the Chairman 
of the Board to administer the fund, but Section 50-1509, 
Idaho Code provides for hiring employees, experts and such 
other persons as are neces$ary to carry on the functions of 
the Board, the contract and plan you contemplate could with 
very little alteration and change be so designed to amount 
to a contract whereby the Chairman and Board employ or hire 
Standard Insurance Company to perform the contemplated 
services for them, thus avoiding the contention that the 
Board, and particularly the chairman of the Board, are 
allowing a private agency to take over and administer this 
fund for them or him. 

if this alteration, above referred to, is made in the 
contract, there would be no problem as to the Board or 
Chairman of the Board giving away control of the funds. The 
contract could, of course,· be terminated by non-payment. 
The rights of the retirees appear to be adequately protected 
as to those funds in the hands of Standard Insurance Company 
if the Board should decide not to continue with the plan and 
contract. With a provision providing for reports on a 
regular basis to the Board and for consultation with the 
Board in relation to the type of investments of the funds 
that will be made by Standard Insurance Company, it ",,ill 
make certain that the Chairman and Board continue their 
adminstrative functions, as public officers, and are not 
giving these functions away to the private sector. 
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You have also asked whether the city can borrow from such 
a trust fund. The sections of law heretofore cited provide that 
it is the policemen's Retirement Fund Board and the Chairman of 
the Board who determine what investments to make with the funds. 
The mayor is, of course, the chairman. As a practical mat-, 
ter, the men elected to and sitting on this Board are policemen 
and as such might be reluctant to· disagree with the mayor or city 
manager. However, while they might well agree to lend the city 
these funds, that certainly isn't necessary or required. Converse
ly, neither is such a loan prohibited by law. As to the 
funds that would be in the hands of Standard Insurance Company, 
if a contract such as you contemplate were entered into, you would, 
of course, no longer be in a position to loan those funds 
to the city unless the Insurance Company and Board agreed to 
do so. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF': lm 

Enclosure 

t~I 
v~ao~I 



Clyde Koontz 
Legislative Auditor 
Building Mail 

Dear .M.r.. Koontz: 

August 5, 1974 

OFFICIAL OPINION #75-22 

On behalf of the Joint Finance Appropriations Committee you 
ha,,a asked our opinion on whether you have authority to audit 
the books and recorc:is of the Idaho Investment Board .. It is our 
opinion-that such audits are authorized by Section 67-435, Idaho 
~ode, and are not: prohibited by Section 57-720, Idaho Code .. --

Sectlon 57-720, Idaho Code, requires the Board to have·an 
annual audit conducted by a""recognized certified pub1ic account
ant who is not an employee of the State. Section 67-435, Idaho 
cede, however, provideg for relatively broad powers of the Legis
lative Auditor to conduct audits of state agencies and institutions, 
and it.is our opinion that the Legislative.Auditor is authorized 
to conduct an audj.t of the Id.alio Investment .Board and its books 
and records. 

J:lothing in this- opinion shou1d be construed t.o dispens& with 
the requirement of Section 57-720, Idaho code, which requires 
the Investment Board to cause an audit to be made by a recognized 
certified public accountant who is not an e:mploy.ee of the State. 
If the Legislative Auditor does not elect to proceed with the audit 
of the Investm.ent Board through or by use of an auditor who is 
both a certified public accountant and who is not an employee of 
th,~ State, the Investment Board ·will be required to el'1gage an 
independent certified public accountant to conduct the audit re
cyn:.i.red by Section 57-720, Idaho Coda, as they .h,n,e done 1n the 
j?[l.i3t~ 

POR THE A.t;:''rORNEY GENEll.'/.\L 

ROBB RT L,. tULLBR 
Chief :OE.:~puty Attorney G(::meral 

(~~{~ . . ~S .?LV L·-- /;~ :'2/··-~ z t:::-

;:".J,5~:J 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 6, 1974 

June Epstein, President 
Shirly Paulson, Vice-President 
Vivian Crozier, Secretary-Treasurer 
Officers of Idaho State Association of 

County Treasurers 
1065 "A" Street 
Coeur d'Alene, Idaho 83814 

Dear Mmes. 

OFFICIAL OPINION #75-23 

I am in receipt of your letter of July 3,' 1974, request
ing an opinion from this office pertaining to investing and 
safeguarding county funds. You presented several questions, 
however, in light of the answer to the first inquiry it is not 
necessary to discuss the other questions. Your first question 
was: 

"Can a county invest funds through third 
parties which in turn invest in U.S. Gov
ernment securities? 

In answer to the above inquiry it is the opinion of. the 
Attorney General's Office that a county _cannot invest funds 
through third parties which in turn invest in U.S. Govern
ment Securities. 

Pursuant to conversations with June Epstein and Marjorie 
Jonassen, of your Association, it became apparent that the type 
of investment program contemplated by your first question is 
one wherein idle and surplus county funds are to be placed in the 
hands of an investment company or broker and such firm invests 
the county money for the treasurer in those types of securities 
allowed by law. This removes the necessity of having the treas
urer buy the securities directly and the investment firm, as 
compensation for its services, receives a percentage of the yield 
on the securities. 
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Several sections of the Idaho· Code must be examined to 
determine whether this procedure forinvestrnent of county funds 
can be justified. Of great import is Section 31-2119, Idaho 
Code. This section is contained in Chapter 21, Title 31, Idaho 
Code, which sets forth specifically the duties and powers of 
County Treasurers. This section reads as follows: 

"31-2119. Custody of county money.--The 
county treasurer must keep all moneys be
longing to this state or to any county of 
this state in his own possession until dis
bursed according law. He ~ust not place the 
same in the possessicin of any person to use 
the same, except as provided by law; but 
nothing in this section prohibits him from 
making special deposits for the safe-keeping 
of the public moneys." 

As can be seen from a reading of this section, the county 
treasurer must keep county money in his possession unless 
specifically authorized by statute to place the funds in 
another's possession. Placement for safe-keeping is spec
ifically authorized by Section 31-2119 and the Public. Deposit
ory Law, Chapter 1, Title 57, Idaho Code was enacted to provide 
for the safe-keeping of countyfunds-. Section 57-102 reads in 
part as follows: 

"57-102. Scope of Act.--This chapter is de-· 
signed to safeguard and protect the funds of 
all political subdivisions and of all muni
cipal and quasi-municipal corporations of the 
state, . 11 

Section 57-139, Idaho Code, of the Public Depository 
Law, sheds additional lighton-the authority of the county 
treasurer to place county funds in another's possession and 
what the penalty is for misplacement of funds. 

"57-139. Offenses by treasurer--Penalty.-
The making of profit, directly or indirectly, 
by the treasurer of any depositing unit out 
of any money in the treasury, belonging to 
the depositing unit, the custody of which 
the treasurer is charged with, by loaning or 
otherwise using .. it, .or depositing the same 
in any manner contrary to law, or the re
moval-by !-he treasurer 9r by b_is consent, 
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of sue!!_ moneys, ~Ea part thereof, out of 
the vault or safe of the treasurer's depart
ment, afterthesame shall have been pro-
vided by the depositing unit, or out of any 
legal depository of -su·ch moneys, except for 
the--payment of -warrants; legally cfraim, or 
for the purpose of depositing the same, under 
the provisions orthis law, in banks which 
shall have qualITiedas depositories, shall 
constitute a felony, and on conviction there-
of, shall subject the treasurer to imprison-
ment in the state.penitentiary for a term of 
not exceeding two years, or a fine not exceed
ing $5000, or to both such fine and imprisonment, 
and the treasurer shall be liable upon his of
ficial bond for all profits realized from such 
unlawful use of such funds." (Emphasis added) 

Sections 31-2119, 57-139, and the entire Chapter 1, Title 
57, Idaho Code, indicate that a county treasurer must keep county 
funds in his -p·ossession, or deposited in a designated depository, 
or deposited otherwise pursuant to law. Section 57-127 states 
were county money can be deposted or invested. It also, like 
Sections 31-2119 and 57-139, reveals what· the treasurer is to do 
with all public money coming into his custody. Section 57-127 reads 
in part as follows: 

"57-127. Deposit of public funds--Duties of 
treasurer and supervising board.--Except where 
the public moneys of a depositing unit in the 
custody of the treasurer at any one (1) time 
are less than $1000, the treasurer shall de
posit, and at all times keep on deposit, sub
ject to theprovisions of-thislaw' ln des-=
ignated depositories, all public moneys com-
IriglnEo his hands I • -. -. provided--;that -wTth 
the approval of the supervising board of the 
depositing unit, the treasurer is authorized 
and empowered to invest surplus or idle funds 
of the depositing unit in short term interest
bearing bonds or other evidences of indebted
ness of the United States of America and in 
time certificates of deposit of designated 
public depositories, and interest received 
on all such investments, unless otherwise re
quired by law, shall be paid into the general 
fund of the depositing unit . " (Emphasis 
added) 
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In view of the mandates of Section 31-2119 and those con
tained in the Public Depository Law it appears that a county 
treasurer must keep county funds in his possession unless they 
are placed with designated depositories or are invested in secur
ities pursuant to Section 57-127. 

A perusal of the statutes pertaining to county treasurers 
has revealed no authorization for the use of third parties to 
invest in allowable securities. Also, Section 57-139 indicates 
that a county treasurer can.not loan, or otherwise use, or de
posit county money in any manner contrary to law. •rherefore it 
is the opinion of the Attorney General that a county cannot 
invest funds through third parties which in turn invest in U.S. 
Government Securities and particularly in the manner suggested. 

In light of this opinion, it should be pointed out that 
the Endowment Investment Board of the State of Idaho has been 
given specific authorization to use third parties for invest
ment purposes. Such authorization for county treasurers should 
be obtained through the legislature to impleme'nt third party 
investment. 

WGC;lm 

Very truly yours, 

t(/{#Jylt4 ~~7/ , 

/40/ THE ATTORN~ GEN/FAI/ 

WAYfliG. CROOKSTON, JR. 
Asistant Attorney Gene al 



Hr. L,~~ R. DorrtU'!.h 
S~cretary-Traasurer 

1',tt,:nwt 7, l9'i4 

Whitney Piz·e P:rotect..i.c.r.. vi strict 
2035 Harrison Bouleva~d 
Boise, ID 83702 

Dear Mr. Dorman~ 

You have sought an Attorney General's op:Lnion on the quest.ion 
w>.ether, under Idaho law, a fb:e proteeticn district r.n1at certlfy its 
tmnual budget to the county in dollars rather than .tn mills. 

Title 31, Chaote:r 14, Idaho Code, deals wi·th the. creation, 
power and duties of fi.re prote·ctTondistricts.. § 31-1.4 20. thereof, 
enacted in 1943 and amend,od in 1947 and 1965, expressly provides 
that. the board of commisaioners of the fire protection district 
sh.all certify to th.e county auditor, county aaseasor and state board 
cf_ equalization certified cop.tea of the district board's resolution 

. p::coviding for its annual levy in :mills. 'l'his authority to certify t-o. 
the count:.y in mills, rather than in dollars, was withdrawn by the 
1969 legislature which enacted provision€l requiring all taxing 
dil3tricta to cert:!.fy their budgets to the county in dollars rather. 
than in mills .. That enactment by the !d8ho legielature is codified 
as §§63-621, 63-622 and 63-624 through 63-626·, Idaho Code. §63-621, 
!da...110 Code, defines the Ph:-age ;ita.:d.na 6.i <1trict~- a21 2.nc!°udincr firo9 
....... .. ,., tt - - ~ 

protection districts. §63,...622, Idaho Code, provides thrtt certifica-
t.lon by taxing distr.icts to county 'and"sfat<e board$ and officers of 
m.ilJ.;1; or dollars shall be made in the manner provided in !;)§63-624 
through 63-626. §63-624., Idaho Code provid,:HH 

---- e, ---.. 

" • .. . • the m11<>unt cf money • • • ahall be 
csrtified in dollars to the. $ • board of 
CCU."l.ty cornn11ssionera ~ o • After r.·ace:i.pt:. of 
this co1~ti fic,._~ti.on, the boa:t:tl of county 
Ct.):rr1a1rrnion.ers shall make "'· tnx levy i.n mi llf.1 
which,!' when :t1ppl.ied to th-e t,'l,e rolls to 'Wl:1.ich 
:cr~fer&:<lc,~ 1.iA rnad0 in 56 3-525 1 Ids.ho Code, as 
a.n,:;ndc cl¾' w i l 1- f-1<1~~ t the }ntd~re t t.·1~qu.:.t re:men ts 
eertified by cuch taxing diatrictse" 
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urt L~ t.hi! rn.u:pose of t.hia ..:'iCt. to chan~1~ 
and amend the laws of all taxing districts 
as herein defined • • • so a.!1 to require 
the .. ,. • governing body of 9aid d.latricts • • • 
t:o certify ~ • • the totul amount of money 
in dollars, and not .in milln o:r .a certa.tn 
nu.mber of. cents on each $100 of asse$$ed 
va.luation, that :ts necessary and requir,ad 
to meet the requ.i.::caments of .1 tg budget ~ • • 
When the countv conun..lssionex-s shall fix and 
l~vy pursuant to this section .. such levy wlll 
be ::!ade in :mills ,, $ .. " 

It is seen that the above 1969 enactments of tha legislature raqui!."e 
certification a.."ld levy in a way wh.ich is contrary to the provlsion-:3-
of § 31·-1420, Idaho Code, in that the boa.rd of co:mntl.11E1:!.oners of the 
.fl~ce protection~·►dfsir1ct are required to certify a budget in dollars 
r~ther than in mills and in that the county co'f!'.r!t\issioners rather than 
the fire distrlct board determine·the amount of the levy in mills9 
Although §31-1420., Idaho Code; conflicts with §§63-624 through 63-625, 
any question concerning whidl statutory provisions are to take prece-· 
<lence has been laid at reat by the language of §63-625 quoted and set 
out above and by t.he language of 56 3-6 26, Id-:1ho Cede, which pro~T:l.de/3 
a.a -fol.Iowa: · --

'
11\xry act. or part thereof, where it is 
provided that the council, trustees or 
other governing body of any taxing dis
trict. as herein defined is .n:muired to 
determine and curtify to any board of 
county commissioners, or to any othor 
county officer.,. any ad valor~:m tax levy, 

. in mills, or a certain nuniber of cento 
on each one hu.i1.dred dollars {$100) of 
assessed valuation in the district, and 
any act, or part thereof whern'ln any time 
:I.s f:bred for ,:'inV such certification shall 
b•.3 c.,--onst..rued t<:,- be amended to t'.:!cnform to 
the requirem€nts of this act, and l,fhennver 
any _p:tovisions of the e::d.sting laws of trny 
of said t:tlxing diat.ricts are in conflict 
with the provisio;1s ()f thi:1 3(:rt I the 
prov:tsicms of t:1d..::i act shall control and 
tn.,perAede all ~.Juch laws, but nothing here:tn 
contai11Hd $hall h~ construed as t:1.rn,anding 

I 

I 
I 
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or repealing any m.i.11 levy lirnitations upon 
property in any such taxing district, or 
a"tlending or repealing any law providing 
for a petition, public hearing or special 

· election otherwise authorized by law regard
ing the amount of money that can be collected 
by a tax on property in any such district." 

In.conclusion, it is our opinion that, under Idaho law, a 
fire protection district must certify its budgat·ln c1ollars., not in 
rnills, in the time and in the manner provided by Idaho Code §56 3-621, 

·03-622 and 63-6:24 through 63-626.. -

WMcD: ji 

Vary truly yours, 

FOR rmE ATTOfu\IEY GENERAL 

WILLIAM McDOUGALL 
ASSISTANT ATTORNEY GENERAL 
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STATE OF IDAHO 
OFFICE OF THE ATTORNEY <_,Er-;EH,\L 

W ANTHONY PAR" 

ATTOPNEY GENEF~AL 

Dr. John B. Barnes 
President. 
Boise State University 
1910 College Boulevard 
Boise, Idaho 83725 

Dear Dr. Barnes: 

BOISE 83720 

August 8, 1974 

OFFICIJ\.L OPINIOiT 1~ 75-25 

We wish to respond to your letter of July 30, 1974, wherein 
you requested our opinion on the construction of a ''scholarship 
box" and an elevator from private funds, the·payr:1ent of which will 
come from donations or £~om the sale of seats in the boi. It is 
our understanding that th~ seats in the box, or a number thereof, 
would be turned over by the University to the Bronco Athletic 
Association, who in turn would sell the same, using a portion of 
the proceeds therefrom to repay the private parties who originally 
provided the construction funds. You further indicated that you 
"would want this project to be one which fully has the legal en
dorsement of this office." Our advice to any agency must, of 
course, be based upon the statutory authority and case law. There 
can be little doubt that the State Board of Education and its 
institutions may lease real property and facilities where title 
is vested in those agencies or in which those agencies have some 
degree of possessory interest. Sections 33-107 and 33-4005, 
Idaho Code. However, these general grants of authority are tem
pered by Article 8 , Section 2 of the Constitution _of t'.1e §_tate 
of Idaho, which prohibits giving or lending the credit of the 
S-.;cate in aid of any individual, association, municipality or 
corporation. Further, the Supreme Court has on at least three 
different occasions discussed that Article in connection with 
leasing and selling publicly financed and owned facilities to 
non-public enterprises. Hansen vs. Kootenai County Doard of County 
Commissioners, 93 Idaho 655; Moyie Springs vs. i\uro:ca ;ianufacturing 
Cori1pany, 82 Idaho 337; Hansen vs. I11de})endant School District lJo. 
~1~Idaho 109. See also Annot. 161 ALR 518. ~1e Kootenai County 
Z2se, supra, is the Court's latest expression on the issues raised 
in part by the proposed project. There the Court held generally 

(;,iJ, ~2.J 
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that a municipality may lease its property to a private con
cern when the lease does not conflict with the public's use 
or need for the property. Whether or not this project would 
conflict with the public's use or need for the stadium is an 
issue which must ultimately be determined by the Court based 
upon the facts presented at the time of the project. Therefore, 
we cannot guarantee that the project will not be challenged. 
We can only advise you of certain elements to be considered 
which will minimize the risk of a successful challenge. 

Therefore we wish to point out certain elements which 
we believe the legal authorities require: 

1. ~pproval by the State Board of Education, acting as 
trustees of the University. 

2. The project will not reduce or otherwise interfere 
with the public's access to, use of, or need for the 
stadium. 

--, 
.) . The scholarship box, elevator, equi~rnent and furnish

ings are a part.of the stadium and as such, title 
thereto is vested iffil-r,ediately in the Universi t_y and 
trustees. 

4. Payment for the project shall be borne by the Bronco 
Athletic Association or others, but excluding any 
legal or moral obligation to pay by the University, 
trustees or the State of Idaho. 

5. That payment will be made to the contractor on a 
timely basis as required in the construction con
tract for that project, so that no lien or other 
encumbrarice is created. We believe, however~ that 
the University may act as the conduit through which 
the funds are paid to the contractor, but that no 
University funds are to be used for such payment. 

6. That no encumbrance may be imposed on the project 
or any other property or facility of the University 
as security for the repayment of the construction 
funds provided by the lenders to the Bronco Athletic 
Association. 

7. That the University shall have exclusive control 
over the number and kinds of events to be held 
in the stadium and to ~1ich access to the scholar
ship Lox shall be available. 
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8. That University and trustees rules and regula
tions governing the attendance at and use of 
the facilities of the stadium apply to atten
dance in and use of the scholarship box. 

9. That the project meet all safety standards. 

10. That the Bronco Athletic Association or other 
borrower shall not pledge any property or facil
ity; including this project or any part thereof, 
which now or hereafter is owned or controlled by 
the University, trustees, or State of Idaho, as 
security for the repayment of the construction 
funds, or for any portion thereof. 

11. That an agree~ent be entered into which embodies 
the foregoing between the University and the 
Bronco Athletic Association and which provides 
that the University will put the Association in 
possession of the box on a lease basis for ade
quate consideration. The lease agreement must 
carry a terminal date, but if either the Uni
versity or the Association terminates the agree
ment prior to the completion of repayment by the 
Association to its lenders, the University, 
trustees or State of Idaho in no way assume any 
legal or moral obligation for the payment of any 
balance due and owing. 

12. That the Bronco Athletic Association will show 
proof of sufficient insurance to cover costs of 
repair and upkeep to the facility and to covei 
the risk of injury or death to the members or 
others, and by such agree to save harmless or 
indemnify the University, trustees and State of 
Idaho. 

We are of the opinion 
conditions are required by 
the institutional property. 
this matter, please advise. 

,TIUI: cap 

cc: Mrs. Janet Hay 
Mr. Milton Small 

that the foregoing provisions and 
law and the proper administration of 

If we can be of further service in 

Very truly yours, 

F'OR TEE ATTORHEY GSL'/ERJ1.L 

JAM.ES R. HARGIS 
Deputy Attorney General 



!~ 
i 

·. ,.:_J 

'VI. 
]1 

.J 

n. C.:1rl Griner 
Inspector of Mines 
Luil<ling Mail 

Dear Mr. Griner: 

August 9, 1974 

Official Opinion #75-26 

You hav,~ asked this office a question as to wh1-3ther private 
,;::ontractors performing construction work at or near an active 
min"":! fall under the .Mine Safa;1ty and Health Standards or und-ar the 
o.s.a.A. Saiaty and Health Standards. 

As I indicated to you some time earlier orally, we would 
BtHJSJE,st the following;-

If the work is new construction or major construction not 
connected to the active parts of the mine, such as an a&uinistra
tive building ornewabovs ground works which do not interfere 
·with the mining, transportation, concentration, sand ope-rations 
or other operations of the mine, such work should probably be 
considered as construction work coming under O.S~iLA .. Standards 
,,md Regulations and not as mining coming under Mine Beal th and 
:3~1fGty Regulations, except that the new construction should be 
so built that it can comply with Mine Safety and Health Regula
t.ic)na when it is completed and becomes an active part of the 

rvf~ tvo.rks .. 

Perhaps you could work out an agreemenc with O.S.H.A. to 
Qo t~is i11sp0ction for them. You might ~ish to consider this 

On th,2: o<::Yir h·.1nd f i.t: the co~struct.i.on is adj,'.lcent to or 1n 
active min ~ro~ or interferes to some extent with activa 

, such co~struction should com9ly with Mine Safety and Eealth· 
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As to both of the above outlined situations, it would prob
ably ba perr,1issible to use both O.S.H.1-\. and jhne Safety .~nd 
,Iealth Sta.nda.rds dually if one or the other set does not cover a 
t;i,11t~n situatio11. 

Sincerely yours, 

FOR THE xrTORNEY G:::NERAL 

WAR.n.T:::N 1:'EL'fO~i 
Deputy Attorney General 

I 
} 



Dryden Hiler 
Deputy Secretary of State 
Building Nail 

A1.lg1.1st 8, 1974 

OPPICI2\L OPINION #75-27 

Re: Agreement Relating to the Pullman-M.oscow 
Water Resources Committee 

Dt~ar Hr. Hiler: 

Pursuant to Section 67-2329, Idaho Code, this office is 
giving you an opinion as to the validity of the a9·reement re
lating to the Pullman-Moscow Water Resources Committee executed 
·:::he 11th day of J'uly, 1974. We notice that agreement is between 
ths:! cities of Moscow, Idaho and PulL-nan, Washington and the 
University of Idaho and the Washington State University. 
·:~•he agreement appears to be in order and we ·wish only to 
:notice one thing in relation to it. 

Article I, Section 10, Clause 3 of the Constitution Of 
'l'h:e United States provides in part that: 

"No state shall, without the consent of congn~ss, 
~ • ~ e.nter into any agreement or compact with 
another state, ..... ri 

cities and uni".rersities both exercise a. portion of the 
~,Gverc:'.!ignty of the :::itate of which they are a part a:nd we 
b-t:1:L,~v..:3 that they might be cove:ced by the abo-ve clause of 

)e Pr"deral Constitution« 

ri:11er(~ are a number of c"!ases .inc1:lcati11g 1:l1c.1t certain 
-·,.:T~C·~~1:~1;:;.ent~3 c1rJ r-.:~(Jt:LL1:e t11e C!{)D.St~nt <)-!.: f:OI11;!.'.l:ess (t See for 

'. .. ,, . .,,,~.••~:,. T'\•1n,-,•,n ·1~ c--.,1.'·'-'1 {-,,." 7 19C:'~'I '),-? C 1'7 ,-,,cl ?'7'~ t1? ::>\.-',e,r,.1,t_,,..., L.1t". ~..-Ct.l J.,. ~)!~t I..,.! .i~~'"Jo • ~ .._.i~ . ..i} ,t-.,Q::,..., ;~)'!'·•·1 . .,,Z,i._. .. ; ~..J1,..,.I .;;,...., 

.i\,·~.P.,2d Si!; L2t:r.der3 v. L;::1:;1des, (1.956) 153 N.Yn~;.2c1 14:- 135 
·,1, C·'., 562; VL:.-_q1nfa v. 'r.'cm1esse~?, (1393) 1.48 Uq:3. 503, 37 L. 
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Eda 537 3 13 S.Ct. 728; Louisiana Vo Texas (1900) 176 U.S. 
17, 44 L. J~d .. 347, 20 s.ct .. 251. On the other ha.-.,,d there 
are also a few cases such as McHenrv County v. Brady (1917), 
37 :,1 .. D~ 59, 163 N,.W. 540; and Virg1nia Vu •fennessee, supra, 
that indicate that possibly such agreements do :not need-
congressional consent. On the whole there is little law on 
th:.ls subject and much of that is :not conclusive .. The case 
of I1tcEenry Countv v. Bradv is Sdmewhat similar to the si·!:uation 

-:---~--'"- .A-:tn t.uJ.S case., 

This office sees no particular problem in relation to 
the proposed contract between Moscow and Pullman and the two 
·urdvsrsities. It does not appear to im.pi:nge in any way upon 
;?,~deral Sovereignty.. It only concerns a study of underground 
\,ater in the Hoscow-Pull:r::tan area. Buch contract is probably 
valid and we therefore approve it i:n so far as required by 
Section 67-2329, Idaho Code~ 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 
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ATTORNEY GENEHAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 8, 1974 

Joe R. Williams 
State Auditor 
Building Mail OFFICIAL OPINION #75-28 

Dear Mr. Williams: 

This is in reply to you letter and the letter attached 
to it from Junes & Sweeney, Certified Public Accountants re
lating to Bonner County's method of handling Federal Disaster 
Assistance Funds. You have asked this office' as to the propri
ety of the county placing_ .all Federal Disaster Assistance Funds 
arising due to the spring 1974 disaster into a bank account 
intact and requiring the signature of three persons being 
the Civil Defense Director, the County Auditor and one of the 
three county_ commissioners. 

As stated in an earlier opinion, e.g., that of February 
21, 1974, to Joe R. Williams, State Auditor, there are certain 
cases where funds in the hands of certain county officers do
not have to be placed in the county treasury and do not have 
to be paid out by warrants. For instance, money in the hands 
of county officers belonging to the state may be paid to the 
state without a warrant. State v. Cleland, 42 Idaho 803, 248 
p. 813. 

In the instant case the request form of the Office of 
Emergency Planning which the county fills out for us request 
to receive funds, states that the county agrees to the fol
lowing conditions: 

"1. rrhat funds will be credited to a 
separate account. 

11 2. 'I'ha t funds will be used solely for 
the work approved in the project applica
tion. 

"3. That any funds advanced, which are 

~ 
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in excess of the approved expenditures 
as accepted by final audit by the Fed
eral Government, will be refunded prompt
ly to the state." 

It also appears from federal regulations that the State must 
return to the Office of Emergency Planning any funds which are 
not used. 

Thus, it would appear that the county in requesting such 
funds agrees to keep them in a separate account and to pay back 
such funds agrees to keep them in a separate account and to pay 
back any portions not properly received or used. This indicates 
that these funds are not county funds. The State is also obli
gated as I previously stated to pay back any unused funds. Thus 
it would appear that these funds probably remain federal funds 
until actually paid out for work completed. If this is the 
case, the funds are subject to control of the federal government 
Office of Emergency Planning and must be handled in accordance 
with the requirements of the Office of Emergency Planning. 

In our bpinion there is nothing improper, in this situation 
in placing these funds in:to a bank account as described in the 
letter of Junes & Sweeney;· indeed, the county in receiving the 
funds has agreed to keep such funds in a separate bank account. 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 

WF: lm 



W. ANTHONY PAHK 

ATTOHNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GE:NERAL 

BOISE 83720 

August 14, 1974 

Monroe C. Gollaher 
Director of Insurance 
Building Mail 

Official Opinion# 75-29 

Dear Mr. Gallaher: 

By letter of July 12, 1974, you requested an official opinion 
from this office as to whether a proposed paid legal services pro
gram developed by the Idaho State Bar falls within the meaning 
of insurance as defined by Title 41, Chapter 1, Idaho Code. Ex
tensive analysis of this program leads me to'conclude that the pro
posed prepaid legal services program is not "insurance" within the 
meaning of Idaho law. 

The Comini ttee on Prepaid Legal Services of the Idaho State 
Bar has developed a proposal which may be described as follows: 

A. The general concept is one to provide a comprehensive 
open plan for the general public concentrating substan
tially on preventative legal services. 

B. The prepaid service plan is sponsored by.the Idaho State 
Bar pursuant to its authority to promulgate rules and 
regulations in the normal course of its state functions. 
What is envisioned by the Idaho State Bar is the adop
tion of an administrative function to act as a "clear
ing house" for the collection of advance fees from sub
scribing clients and the payment of such advance fees 
to a chosen attorney, a member of the Bar, upon the 
rendering of legal services. 

c. The relationship between the "prepaid legal service 
clients!! and their attorney is in no manner altered 
by the plan and each client has absolute discretion in 
his choice of attorneys. The plan does not, however, 
envision compelling a particular attorney to accept 
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a particular client. Attorneys shall charge their 
normal and usual fees for services rendered, a por
tion of which is to be paid from the advance fees 
held by the Idaho State Bar with that portion.of a 
fee exceeding the coverage of the prepaid plan being 
billed directly to the client. 

D. The Idaho State Bar and its members guarantee legal 
services to all prepaid service clients upon quali
fication. Such guarantee of service entitles a pre-

·paid legal service client to legal servic'es to the 
to the limits of the plan and all risks relating to 
the solvency of the advance fee fund shall be absorbed 
by the Idaho State Bar and its member attorneys. 

E. The collections ahd accounting functions of the Idaho 
State Bar relating to this program shall be subject to 
regulation by the State in the same manner as, and in 
all respects of, the Idaho State Bar itself. 

Your question is_ whether such a proposed prepaid legal ser
vice concept constitutes insurance so as to be subject to regula
tion by the Idaho Department of Insurance. Section 41-102, Idaho 
Code, defines insurance-as" ... a contract whereby one under
takes to indemnify another or pay or allow a specific or ascer
tainable amount or benefit upon determinable risk contingencies." 
Also relevant is Section 41-103~ Idaho Code, which defines insurer 
as" ... any person engaged as indemniior, surity, or contractor 
in the business of entering into contracts of insurance or annuity." 
Your question compels a careful analysis of the two above cited 
statutes viewed in light of the proposal by the Idaho State Bar. 

Few cases exist which analyz~ the concept of providing legal 
services by contract and the relation of such contract to the defi
nition of insurance. Those cases analyzing the subject have con
sidered the definition of insurance in light of facts distinguish
able from the present proposal of the Idaho State Bar. Even so, 
a review of those cases may be helpful in the analysis of this 
opinion. 

In the early 1900, a company known as Physicians' Defense 
Company was established for the purpose of providing legal repre
sentation to physicians in defense of malpractice suits. The 
provisions of the contract provide for the payment of a certain 
consideration by a physician in return for the company's promise 
to provide an attorney employed by the company and an attorney 
chosen by the physician to represent the physician in a suit 
against him for alleged malpractice. In two principal cases, 
courts decided that such an arrangement was in fact 11 insurance 11

• 
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In Defense Company v. O'Brien, 100 Minn. 490, 111 N.W. 396 (1907), 
ruled that the company, for consideration, agrees to indemnify a 
physician by incurring the leg~l expenses within certain specified 
monetary limits in the event that the physician is nam~d as defen
dant in malpractice litigation. The Court concluded that this 
type of indemnification is in fact a contract of insurance. In 
a later case, Physicians' Defense Company v. Cooper, 199 Fed. 576, 
580 (C.C.A., 1912), the Court reaches a like conclusion in stating: 

"Such a contract, in our opinion, can 
not be classified as a contract for per
sonal services. The company is not it
self an attorney, and does not undertake 
the defense as such. What it does under
take is, in case of suit, to employ a 
local counsel, in whose selection the 
holder shall have a voice, who, with the 
company's attorney, will defend the case, 
and to relieve the holder from the ex
pense thereof, an expense which must fol
low the h~Epening of !-he very contlngency 
provided against." (Emphasis added) See 
~lso Allin v. Motorist Alliance, 234 Ky. 
714, 29 S.W.2d 19, 71 ALR 688 (1930), State 
v. Bean, 193 Minn. 113, 258 N.W. 18 (1934) .· 

The above cases are by no means the unanimous authority. The 
courts of Illinois and Ohio held upon similar facts that such a 
contract is a contract for services in the same nature as a legal 
retainer which has long been recognized as a legitimate instrument 
in the practice of law. Vredenburgh v. Physicians' Defense Company, 
126 Ill.App. 509 (1906); Physicians' Defense Company v. Laylrn;---
73 Ohio 90, 76 N.E. 567 (l.905). 

The facts upon which these early cases consider the issues 
in light of the definition of insurance differ somewhat from the 
proposed plan by the Idaho State Bar. A first distinctiori which 
must be drawn is that the proposal by the Idaho State Bar is de
signed to provide primarily for preventative legal. services in 
return for advance fees. Unlike the early plans, the present 
proposal does not depend upon the client being named as a defen
dant in litigation for the implementation of the benefits to 
accrue under the contract. As indicated by my outline of the 
important characteristics of the present proposal, the plan is 
designed for the purpose of accepting advance fees from clients· 
for their use in primarily definitive legal. services. The cover
a~re of the plan n1ay be summarized as follows: 
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1. Advice and consultation - up to four visits per 
year with the attorney of your choice to discuss 
and review anything desired by the client. 

2. Office work - preparation of wills, deeds, con
tracts, trusts and research are examples of what 
falls within this type of coverage. 

3. Judicial and administrative procedures - hearings, 
pleadings and trial before any court, administra
tion, agency, board, etc. 

4. Major legal - representation in litigated matters. 

In all instances, except possibly where a prepaid client 
is represented as a defendant in a litigated matter, such 
client retains absolute control and discretion over the time 
and purpose of his use of attorney services covered by the 
plan. - In this respect the benefits of the present proposal, 
for the most part, are not dependant upon "determinable risk 
contingencies''. I must conclude that at least that portion · 
of the present plan wherein the client mai~tains absolute 
discretion and control over the use of services cannot be 
view~d as insurance within the terms of Section 41-102, Idaho 
Code. 

A second factual distinction between the present plan and the 
concept considered in the earlier cases is that the Idaho State 
Bar is itself comprised wholly of attorneys engaged regularly in 
the business of providing legal services. Unlike the Physicians' 
Defense Company, the Idaho State Bar, through its members, under
takes to provide the direct personal legal services to the pre
paid client. Upon this analysis, I am again compelled to view 
the present proposal as a contract for personal services in 
the very nature of legal retainer contracts which for the 
profession have long been accepted in the normal course of busi
ness. With regard to the Idaho State Bar proposal, it can hardly 
be viewed that the Idaho State Bar is assuming the capacity of 
an insurer within the definition of Section 41-103~ Idaho Code. 
Certainly the Idaho State Bar and its member attorneys are-not 
persons engaged regularly as indemnitors, surities or contractors 
in the business of entering into contracts or insurance or annuity. 
Thus ihe present proposal being considered herein cannot be viewed 
as insurance. 

It can be argued however, that for the portion of the pre
sent plan which will provide legal services in defense of liti
gation, the client loses a certain amount of his absolute dis
cretion and control over the implementation of benefits; therefore, 
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certain elements of contingency may arise. But what seems more 
important than segmenting the proposal, is an overview of ·the 
entire concept being proposed by the Idaho State Bar. As in
dicated by the description of the coverages of the plan, preven
tative legal services dominate the proposal whereas re~resenta
tion of a prepaid client as a defendant in litigation appears 
to be insubstantial even to the extent of being incidental to 
the entire concept. Further, the Idaho State Bar and its mem
bers are providing direct legal services to the client as op
posed to acting as an indemnitor of a client's legal fees. 
Viewing the present proposal in its overall concept leads to no 
other conclusions than that it is more closely akin to a large 
scale legal retainer structure than one of insurance. 

Finally, it is important to view the basic intent of 
the legislature in enacting statutes designed to regulate in~ 
surance-type contracts. Because of the complexities of the 
insurance industry and because of the relative inability of.the 
general public to fully understand and protect themselves in all 
respebts,when contracting for insurance, it becomes important for 
the State to regulate the industry· for the protection of the gen
eral public. In the present proposal for p~epaid legal services 
there exists some state regulation by the fact that the Idaho 
State Bar is in fact regulated statutorily. Title 3, Idaho Code, 
sets forth the regulatory provisions of the Idaho State Bar and 
provides for supervision of the activities of the Idaho State 
Bar by the Idaho Supreme Court. In light of the already existing 
state regulation of the Idaho State Bar, it appears that there 
exists no compelling reason to attempt to construe the present 
proposal as one for insurance merely to provide some state regu
lation. The client, under the present proposai, is adequately 
protected in that the Idaho State Bar and its members guarantee 
to Lts prepaid clients legal services to the extent contracted 
for regardless of the solvency of the prepaid fund. 

I hope the above discussion will clarify the structure of 
the proposed prepaid legal services program and its relationship 
to the Department of Insurance. It appears that Idaho's proposal 
for prepaid legal services is somewhat different from those being 
considered in a number of states. In the event that businesses 
engaged in other than the legal profession consider a proposal 
for underwriting legal expenses, it may be necessary at that time 
for the Department of Insurance to review such a program as poten
tially being insurance and subject to your regulation. 

WVM:cap 

Very truly yours, 

MEULEMPiN 
Attorney General 
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W. ANTHONY PARl< 

ATTORMEY GENERAL 

Gary M. Haman 
Prosecuting Attorney 
302 Elder Bldg. 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 14, 1974 

Coeur d'Alene, Idaho 83814 

Dear Gary: 

OFFICIAL OPINION #75-30 

This letter is in resp6nse to your request for an opinion 
concerning the ownership of dedicated public roads which have 
never been accepted or maintained by any governmental body. 
In particular, you wish to know who has the power to give private 
individuals permission to clear dead trees and brush from the 
dedicated land. 

It is my understanding that the majority of the roads in 
question were included in a recorded plat. Idaho follows the 
majority rule that a dedication of streets and alleys indicated. 
on a plat is perfected when lots are sold with reference to the 
recorded plat. Idaho Code, Section 50-1312. Boise v. Fails, 
94 Idaho 840, 449 P.2d326, 328 {1972); Boise City v. Hon, 14 
Idaho 272, 94 P. 167, 168-70 (1908). Formal acceptance by the 
government is deemed unnecessary in such cases because individuals 
who purchase land in reliance on the plat are said to accept 
on behalf of the gen~ral public. Mochel v. Cleveland, 51 Idaho 
468, 5 P.2d 549, 553 (1930). If the platted road is located 
within a city, the municipal authorities may grant permission 
for such work on the road; if the dedicated road is not 
within an incorporated city, permission may be given by the 
board of county commissioners. Idaho Code, Section 50-1317. 
Of course, neither the city nor the county may authorize projects 
which are inconsistent with the purpose for which the property 
was dedicated. 11 E. McQuillin, Municipal Corporations, § 33.74, 
at 826 (3d ed. 1964). 

If the dedicated land was not included in a recorded plat, 
acceptance is generally necessary to perfect the dedication un-
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less the road "has become a public highway by public use and 
public working for the statutory period." Worthington v. Ko~, 
72 Idaho 132, 237 P.2d 1050, 1952 (1951). Until acceptance oc
curs, title remains in the dedicator and only he can grant permis
sion to enter upon the land. E. McQuillin, Municipal Corporations, 
§ 33.80, at 849-50 (3rd ed. 1964). 

Very truly yours, 

WARREN FELTON 
Deputy Attorney General 

WF: lrn 

c~ ( 11 0. I 
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OFFICE OF THE ATTORNEY GENERAL 

W. ANTHONY PARK 

ATTORNE,Y GENF.R,\L 
BOISE 83707 

August 16, 19 7 4 

John Bender, Director 
Department of Law Enforcement 
Building Mail 

Re: No-Passing Zone 

Dear Director Bender: 

"OFFICIAL OPINION #75-31 

On August 14, 1974, you requested an official opinion 
as to the application of I.C.§49-714. That statute is hereinafter 
set forth in full. Your question as framed is: "If a motor vehicle 
opera tor commences his pass , crossing the center line, prior to 
the beginning of a solid l_ine adjacent to a broken line indicating 
a sight restriction, may the operator complete his pass. prior to 
returning to his lane of traffic? 11 

· 

The appHcable statute, I.C.§49-714, reads as follows: 

11 49-714. No-passing zones. - The de-
partment of highways is hereby authorized to 
determine those portions of any highway 
where overtaking and passing or driving to 
the left of the roadway would be especially 
hazardous and may by appropriate signs or 
markings on the roadway indicate the be-
ginning and end of such zones and when 
such signs or markings are in place and 
clearly visible to an ordinarily observant 
person every driver of a vehicle shall obey 
the directions thereof, subject to penalty for 
violation prescribed in section 49-1103." 

The sight restriction or hazardous line is used in the 
lane line in critical areas where it is advisable to discourage lane 
changing. It is axiomatic that a lane change, for purpose of pass
ing, cannot be made after the passing driver has entered the re
stricted zone. That elementary principle cannot be applied in the 
circumstances to which this opinion is directed. 
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In the year 1973 the Executive Branch of the State of 
Idaho, acting by and through the Department of Law Enforcemen.t, 
prepared, authorized and printed a new driver's handbook. That 
handbook provides, on Page 7 S: "NO PASSING LINES are the sin
gle solid yellow lines used on two-lane pavements to indicate 
zones where passing is prohibited. You may cross the line only 
to finish passing a vehicle you started to pass before the begin
ning of the no-passing zone, or to make a left turn into or from 
an alley, private road or driveway". (Emphasis Supplied) 

No case on all fours with the question you propound 
has been found in research of the question. However, in Howard 
v Missman, 81 Idaho 82, 337 P.2d S92, the Supreme Court of Id
aho considered the question of an accident occurring in a no
passing zone. The Supreme Court took judicial notice of the pub
lic and private judicial acts of the executive department of the 
State of Idaho under I. C. §9-101. The Supreme Court said: 11 In 
this case such notice (Judicial Notice) includes the 11 'Idaho Dri
ver's Handbook' 11

, published under authority of the department of 
law enforcement, and the 11 'Manual on Uniform Traffic Control 
Devices for Streets and Highways 111

, prepared by the American 
Association of State Highway Officials, institute of Traffic Engin
eers, and National Conference on Street and Highway Safety, ad
opted by the Idaho board of highway directors, May 19, 195S. 11 

( Citing authority) 

The Court continued: "Traffic rules and regulations, 
signs, signals and markings, lawfully adopted and placed by ad
ministrative authority,. and which are not merely arbitrary or capri
cious, have the force and effect of law, and motorists are charged 
with knowledge of the significance thereof. 11 (Citing a•uthority) 

The Idaho Code is specific that a driver may not com
mence a pass with a restrictive line in his lane of traffic; how
ever, the Code is silent where the pass is commenced prior to the 
beginning of the restrictive lane and completed while in a restric
tive zone. Thus it would seem to be important to remember that 
I.C. ~49-714 provides that it is unlawful to overtake, pass or 
drive to the left of the roadway where a no-passing zone is marked. 
The legislative intent appears to be that passing may not commence 
after entering the no-passing zone, but that a pass can be made if 
begun prior to entry of the no-passing zone and completed prior to 
corning within l 00 feet of any vehicle approaching from the oppo
site direction. The drJver' s handbook which allows the finishing of 
a pass, such pass beginning before the entry into a non-passing 
zone, is an interpretation of I.C.m49-714 vested in the Executive 
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Branch by the legislature in order to accomplish the legislative: 
purpose by administrative action. 

I respectfully refer you to I.C.§49-712 which provides 
as follows: 

"49-712. Limitations on overtaking on the 
left. - No vehicle shall be driven to the left 
side of the center of the roadway in overtaking 
and passing another vehicle proceeding in the 
same direction unless such left side is clearly 
visible and is free of oncoming traffic for a 
sufficient distance ahead to permit such over
taking and passing to be completely made 
without interf er.ing with the safe opera tiqn of 
any vehicle approaching from the opposite dir
ect.ion or any vehicle overtaken. In every 
event the overtaking vehicle must return to the 
right-hand side of the roadway before coming 
within 100 feet of any vehicle approach'ing 
from the opposite direction." 

CONCLUSION 

If an operator of a motor vehicle begins his pass prior 
to an entry into a no-passing zone the vehicle may finish passing 
without violating the prov.is.ions of I.C.§49-714. However, it is 
always incumbent upon an operator of a motor vehicle to assure 
himself that he has adequate room to pass on any highway of the 
state. 

JFB/b 

Respectfully submitted, 

,--

JA BA'hS, 
Jej)u y · orney General 

Assig ed to the Department 
of Law Enforcement 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 15, 1974 

Honorable William W. Black 
Magistrate of the District Court of 
Seventh Judicial District 

Bonneville County courthouse 
Idaho Falls, Idaho 83401 

Dear Judge Black: 

OFFICIAL OPINION #75-32 

This is in response to your letter of August 6, 1974, 
requesting this office to issue an opinion on the following 
question: 

"Whose responsibility is it to file 
the necessary papers to perfect a com
mitment of the mentally ill to the state 
hospitals?" 

In order to answer this question, a distinction must 
first be made between voluntary and involuntary commitments. 
Voluntary commitment requires no judicial order. Idaho 
Code, Section 66-318 states that the individual desiring to 
be admitted or that parents of the applicant if he is fourteen 
to 18 years of age may apply. The director of the facility 
then determines whether the person seeking admission to the 
state hospital should be admitted. Therefore, the responsibility 
of filing the necessary papers to perfect commitment rests 
with the individual seeking commitment or his parents. 

Involuntary commitment of a person does require a 
judicial hearing. The pertinent section of the Idaho Code 
dealing with the question you ask is found in Section 66°=-
329. This section states in part: 

"66-329(a) Proceedings for the invol
untary care and treatment of the ment
ally re tar ced or mentally ill person 
by the state board of environmental 
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protection and health [board of environ
mental and community services) may be com
menced by the filing of a written ap
plication with a court of competent 
jurisdiction by a friend, relative, 
spouse or guardian of the individual, 
or by a licensed physician, prosecut
ing attorney, or other public official 
of a municipality, county or of the 
state of Idaho, or the director of any 
facility in which such individual may 
be. Any such application shall be 
accompanied by a certificate of a des
ignated examiner stating that he has 
personally examined within the last 
ten (10) days and is of the opinion 
that he is mentally ill or mentally 
retarded and should be cared for and 
treated by a facility, or a written 
statement by the applicant that the , 
individiual has refused to submit to 
examination by a designat(;!<'.l exami·ner. 

"(d) Upon receipt of such application 
and designated examiners' reports the 
court shall appoint a time and place 
for hearing which may be held immediate
ly but in any event such hearing must 
be held not more than five (5) days 
from the receipt of such designated 
examiners' reports and thereupon give 
written notice of such time and place 
of such hearing to the petitioner, to 
the proposed patient, to his legal 
guardian, if any, or to his spouse, 
parents, or nearest known other rela
tive, if any, or friend." 

It appears that the above cited statute gives the power 
and responsibility for filing the necessary papers to perfect 
an involuntary commitment of the mentally ill or retarded to 
a number of persons, among these, prosecuting attorneys. 
However, the statute does not impose a mandatory obligation 
upon any of the persons listed i~ the statute to initiate 
and perfect a commitment. Furthermore, neither this statute 
nor any other reimburses the person who filed the papers for 
the expense he incurred in so doing. 
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It is therefore the opinion of this office that a 
qualified person desiring to have a mentally ill person 
cornmited to a state hospital has responsibility to file the 
necessary papers to perfect that person's commitment. A 
private person seeking an involuntary commitment would 
necessarily be required to be~r the expense of any legal 
proceedin~ for such purpose should the county prosec~tor 
decline ~o treat the matter as one of public interest by 
proceeding himself. 

Very truly yours, 

LET:lrn 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 18, 1974 

Ms. Hazel Johnson 
Clerk of the District Court 
Butte County Courthouse 
Arco, Idaho 83213 

Dear Ms. Johnson: 

OFFICIAL OPINION #75-33 

This letter is in response to your request for an interpre
tation of Chapter 157 of the 1974 Session Laws. Chapter 157 
amended 31 Idaho Code, Section 3201A to require, inter alia, 
the payment of a $7. 5·0 fee by defendants found 'guilty of fel
onies, misdemeanors or speqified minor violations. The dis
position of the fee is goveined by the following provisions 
of Chapter 157: 

~If the magistrate court facilities 
are provided. by the county, $3.75 
ofsuch fee shall be paid to the 
county treasurer for deposit in the 
current expense fund of the county; 
and $3.75 of such feesshall be paid 
to the county treasurer who shall, 
within five (5) days after the end 
of the month, pay such fees to the 
state treasurer for deposit in the 
state general fund. If·the magistrate 
court facilities are provided by a 
city, $3.75 of such fee shall be paid 
to the city treasurer for deposltln
the-citygeneral fund, and $3.75 ofsuch 
fee shall be paidtothe county treas
urer who shall, within five days after 
the end of the month, pay such fees 
to the state treasurer for deposit in the 
state general fund. 1974 Idaho Session 
Laws, ch. 157(b) (Emphasis added 
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Your question concerns the proper disposition of the'fee 
when both the city and the county contribute to the payment of 
the magistrate court's expenses. · This sharing of expenses oc
curs in a number of Idaho counties, but a variety of formulas 
are used to determine the amount of the contribution. Some cities 
contribute a set percentage of costs; some provide the building 
for the magistrate court; and others pay a percentage of particular 
types of expenses. · 

When both the city and the county share the burden of de
fraying the magistrate court's expenses, they likewise share in 
providing the court's "facilities." This is so because the word 
"facilities" has traditionally been construed as including any 
aid, advantage, or convenience which makes the attainment of a 
specific objective less difficult. · See Knoll Golf Club v. United 
States, 179 F.Supp. 377, 379-80 (D.N.J. 1959) ;73riggs Mfg. Co. 
v. Uril-ted States, 30 F2d 962, 964 (D. Conn. 1292); Fraters V:
Keeling, 20 Cal: App.2d 490, 67 P.2d 118, 119 (3d Dist. 1937). 
The "facilities" of a magistrate court include ·not only the 
building and the court equipment and fixtures, but also the 
employees of the court. See Che·ney v .. Toliver, 234 Ark. 973, 
356 S.W.2d 636, 639 (1962);People·v. Bunge Bros Coal Co., 392 
Ill. 153, 64 N.E.2d 365, 370 (1946). -- -- -

Thus, Section b of Chapter 157 is, on its face, incomplete 
because it does not specify the proper method of disbursing 
the fee when both the city and the county financially support 
the magistrate court. Pro-rata distribution of the disputed 
$3.75 between the city and the county, or payment to the 
local body.that provides the majority of the magistrate 
court's facilities, is not advisable because the courts 
might hold that the $3.75 should be deposited in the general 
fund of the State of Idaho, pursuant to Idaho Code, Section 
67-1205. --

There is, however, a method of securing the payment of the 
$3.75 to the local government rather than the state, even though 
both the city and ~he county are contributing financial aid t6 
tJ1e magistrate court. Under Idaho law, public agencies may con..,. 
tract with other agencies to perform governmental services. See 
Idaho Code, Sections 67-2327, 67-2328, 67-2332. Therefore, either 
the -city-or the county should assume a contractual obligation to 
provide the magistrate court facilitie~ and all contributions 
should be paid to the ~overnmental unit which assumes the primary 
obligation. If, for instance, the ·city assumes the primary obli
gation it can then colledt $3.75 from every fee paid under Section 
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b, even though it is also receiving money for the magistrate 
court fund from the county. · 

WF: lm 

cc Carl F. Bianchi 
Director 
Administrative Office of the 

Courts 
Building Mail 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 



W. ANTHONY PARK 

ATTORNEY GENERAL 

Mr. Jack E. Gillette 
Acting Director 
Department of Lands 
Building Mail 

Dear Mr. Gillette: 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENEHAL 

BOISE 83720 

August 19~ 1974 

OFFICIAL OPINION #75-34 

The Coolin Sewer District presently includes private 
property and State land and it appears that the district can 
be enlarged to include additional land either private or pub-
licly owned. · 

Idaho Code, Section 42~3218 prescribes the manner for en-
·J larging the boundaries of any district organized under the 

provisions of this act and this section is not restricted 
to privately owned property. 

Idaho Code, Section 58-336 states that land owned by the 
State of Idaho situated within a local improvement district may 
be assessed and charged in the proportional amount such lease
hold contractual or possessory interest is benefited. In ad
dition only such an interest shall be subject to a sale to satis
fy the assessment lien. 

Section 63-l0SA, Idaho Code, exempts state lands from 
taxation, however Idaho Code~ction 63-1223 provides that 
any improvements made on. state land shall be assessed as person
al property and entered upon the personal property assessment 
roll. 

A petition by the State of Idaho to enlarge the Coolin 
Sewer District to include additional state lands should not be 
considered a waiver of the privileges and conditions upon state 
land contained in the Idaho Code. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

TERRYE. COFFIN 
Assistant Attorney General 

TEC: lm 
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ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 15, 1974 

Mr. Robert C. Arneson 
Law Enforcement Planning Commission 
Building Mail 

Dear Mr. Arneson: 

This is in response to your letter of August 1, 1974, 
requesting this office issue a formal opinion to the Law En
forcement Planning Commission regarding the following ques
tion: Is the requirement that a person be 21 years of age 
in order to be certified by the Peace Officers Standards and 
Training Accademy invalid because of age discrimination? 

Pertinent sections of the federal statute concerning age 
discrimination are found in Title 29, Chapter 14, u.s.c.A. 
These sections read as follows: 

"29 § 623. (a) It shall be unlaw
ful for an employer--

11) to fail or refuse to hire or to 
discharge any individual or other
wise discriminate against any individ
ual with respect to his compensation, 
terms, conditions, or privileges of 
employment, because of such individ
ual's age; 

"(2) to limit, segregate, or classi
fy his employees in any way which 
would deprive or tend to deprive any 
individual of employment opportunities 
or otherwise adversely affect his 
status as an employee, because of 
such individual's age; or 

"(f) It shall not be unlawful for 
an employer, employment agency, or 
labor organization--
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"(1) to take any action otherwise 
prohibited under subsections (a), 
of this section where age is a bona 
fide occupational quallficationreason
ably necessary to th~ normal opera
tion of the particular business, or 
wherethe differentiation is basedon 
reasonable factors other than age. 
(Emphasis supplied) --- --

Pertinent sections of the Idaho Code concerning this mat
ter are found in Title 44, Chapter 16~hese sections read as 
follows: 

"44-1601; The opportunity for an 
individual to employment for which 
he is qualified without discrimin
ation because of age is hereby recog
nized as and declared to be a civil 
right which shall be enforceable as 
set forth in this act. 

"44-1602. It shall be an unlawful 
employment practice, except where 
based upon a bona fide occupational 
qualification, or retirement or pen
sion plan, or upon applicable secur
ity regulations established by the 
United States or the state of Idaho, 
and except where the employee is 60 
years of age or older, for any em
ployer because of the age of any 
individual to refuse to hire or em
ploy, or to bar or to discharge from 
employment such individual, or to 
otherwise discriminate against such 
individual with respect to compensation, 
hire, tenure, terms, conditions or 
privileges of employment, if the 
individual is the best able and most 
competent to perform the services re
quired. 11 

It is apparent from the above cited state and federal 
statutes that discrimination is prohibited on the basis of 
age unless that discrimination is based on a "bona fide oc
cupational qualification." 
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Obviously, "bona fide occupational qualification" would 
be some rational purpose that would justify hiring only· 
candidates for peace officers that are 21 years of age or 
older. 

Any valid reason given to justify certifying only peace 
officers over the age of 21 must be specific and backed by· 
specific factual findings. An example of such a rational 
purpose would be not allowing peace officers in Idaho to be 
younger than 19 years of age, as in Idaho any person under 
the age of 19 cannot purchase or possess alcoholic liquor, 
nor can they remain or loiter in or about any place licensed 
for the sale of liquor by the drink or sale of beer for con
sumption on the premises. Obviously, if a peace officer 
could not go into a bar, his effectiveness as a peace office~ 
would be limited. 

This office has not received any information from the 
Law Enforcement Planning Commission that would indicate 
there is~ rational purpose or reason why it ,is necessary 
that all peace officers be 21 years of age or older. Until 
such a rational reason is shown, it is the opinion of this 
office that a person should not be prohibited from being 
certified by the Peace Officers Standards and Training Ac
cademy solely because he is under 21 years of age. 

WAP: lm 
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STATE OF IDAHO 
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BOISE 83720 

August 20, 1974 

Mr. Bruce M. Rickerson 
Deputy Secretary of State 
BUILDING 

OFFICIAL OPINION #75-37 

Dear Mr. Rickerson: 

This office has received your request for four separate 
election law opinions dated August 12, 1974. In awareness of 
the stated immediacy of response needed regarding, the durational 
residency issue, question two will be addressed herein. Analysis 
of questions one, three, and four will be deferred for research 
and answer as time permits. 

The constitutionality of Section 34-614(2), Idaho Code is 
the threshhold query regardi'r1g whether .Mr. M. Jay Burke, candidate 
and nominee for state representative from legislative district 33, 
may be given ballot status for the general election. This statute, 
as well as Article III, Section 2, Idaho Constitution, prescribes 
a one-year residency requirement as a qualification upon the privi
lege of candidacy for the Idaho House of Representatives. The 
facts upon which these provisioris are to apply have been related to 
this office as follows: 

{1) Legislative districts 33 and 34 are contiguous districts 
within and adjacent to the city of Pocatello~ Idaho. 

(2} Prior to May 4, 1974, Mr. Burke had resided in legis
lative district 34 for a significant number of years. 

(3) On May 4, 1974, Mr. Burke transferred his residence to 
a point within legislative district 33 and thereafter 
appropriately filed his declaraction of candidacy. 

(4) As per the August 6, 1974, primary election, Mr. Burke 
won the right to represent his party as a candidate for 
state representative from legislative district 33. 

(5) On August 8, 1974, Mr. Tim Erikson, Clerk of the 
District Court, Bannock County, Idaho, sought advice 
of the Secretary of State as to whether general ballot 
status should be afforded Mr. Burke in view of his · 
inability to meet the one-year residency requirement. 
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The district court of the sixth judicial district of the 
State of Idaho has recently had the occasion to review durational 
residency requirements in the case of Schulz v. Chambers, 
Chairman ASISU Election Board Committee, et. al. No. 31374 
(March 5, 1973). Therein, the court held that a two-semester 
residency requirement for candidacy was constitutionally 
infirm as denying plaintiff equal protection under law. Plain
tiff had been denied ballot status for the office of student body 
vice president. The basis for denial was plaintiff's inability 
to comply with Article IV, Section 1, Clause 2 of the "Associated 
Students of Idaho State University Constitution" which in part 
required the two-semester residency. 

The Schulz v. Chambers decision is factually _distinguishable 
from the instant case, but the legal theory upon which it relies 
may be viewed as dispositive of the applicable law in Bannock 
County. The court reasoned that the durational residency requirement 
as stated violated plaintiff's constitutional right to equal protection 
before the law. 

Similar decisions have been rendered by the federal judiciary. 
Durational residency requirements were reviewed in Headlee v. Franklin 
County Board of Elections, 368 F~ Supp. 999 (S.D. Ohio E.D.-
1973). The court scrutinized the issue of candidacy requirements, 
and concluded that judgment of a candidate's necessary skill and 
knowledge of the community was ultimately a question for the 
electorate. The court's rational is informative: 

"Defendant has failed to demonstrate that the election 
process is inadequate to weed out incompetent, un
knowledgeable candidates, insensitive to, and unaware 
of, the best needs of the community. The hallowed 
belief in the wisdom and power of the electorate must 

·not be sold short and may not be circumscribed by· 
artificial residence barriers fencing in the right 
to vote or the right to be a candidate for public 
office." Ibid, p. 1003. cf., 'l7hompson v. Mellon 
9 Cal. 3rd96-; 107 Cal. Rptr 20, 507 P 2d 628 (1973). 
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Viewing the durational residency requirements as restrictions 
upon one's constitutional right to travel, the Supreme Court of 
the United Siates has invalidated their imposition as a perequisite 
to the right to vote. The Court's holding was not an invalidation 
of any or all residency requirements. Rather it was an invalidation 
following the state's inability to demonstrate a compelling state 
interest in the particular restriction. Dunn v. Blumstein, 405 
US 330, 338, 92 S Ct 995, 31 L Ed 274 (19~ In definition thereof, 
the Court looked to the time required for processing voter registra
tion forms, not time allegedly required for familiarization of 
community issues by the voters. 

Citing Dunn v. Blumstein, durational residency requirements 
for candidates were invalidated by the United States Sixth Circuit 
district court in Green v. McKean 468 F 2d 883 (6th Cir. 1972). 
The court held the requirement to impermissably classify residents 
of a city·on the basis of travel. 

The United States Supreme Court again reviewed restrictions 
upon candidacy in Bullock v. Carter, 405 US 134, 31 L Ed 2d 92, 
92 S Ct 849 (1972). Holding that the State of Texas must demonstrate 
a compelling state interest in requiring filing fees for candidates, 
the Court analyzed the interrelationship of candidate to electorate: 

"However, the rights of voters and the rights of 
candidates do not lend themselves to neat separation; 
laws that affect candidates always have at least 
some theoretical, correlative effect on voters." 
Ibid, 405 US 143, 31 L Ed 2d p 9. 

The Court concluded that the filing fee as implemented arbitrarily 
discriminated against candidates who were unable to pay those 
fees. Further, that those fees bore no relevance to legitimate 
legislative objectives; i.e., regulation of the number of candidates 
on the ballot, avoidance of voter confusion and assurance of the 
integrity of the nomination process. 

In summary, federal jurisprudence evidences a strict scrutiny 
of durational residency requirements as they apply to aspirants 
for office. The Headlee decision would place ultimate review 
of the candidate's qualifications, knowledge and skill in .the wisdom 
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of the electorate. Dunn v. Blumstein and Green v. McKe6n would 
require the state to show a compelling state interest to under
score restriction of the right to candidacy. Further, Dunn v. 
Blumstein requires that interest to be defined in objective, 
demonstratable terms. Bullock v. Carter perceives the right 
to candidacy to be inextricably intwined with the right to vote, 
and that restriction of either may not be upon arbitrary grounds. 

These federal decisions appear applicable to the present facts. 
Having spoken to the subject of durational residency require
ments, the Schulz v. Chambers, Chairman ASISU Election 
Board Committee memorandum decision represents the applicable 
law in Bannock County. It is therefore the opinion of the 
Attorney General that Mr. M. Jay Burke be certified as 
a candidate for state representative from legislative 
district 33. 

Yours very truly, 

FOR THE ATTORNEY GENERAL 

C<!=:f~FA'?• &? 
Assistant Attorney General 

CDB:lc 
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W. ANTHONY PARK 

ATT'Ofi:NEY GENERAL 

Ms. Arlene D. Warn.er 

OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

August 21, 1974 

State Ombudsman for Nursing Homes 
Nursing Home Ombudsman Program 
Idal1O Office on Aging. 
STATEHOUSE MAIL 

Dear Ms. Warner: 

OFFICIAL OPINION #75-38 

In ·requesting an·attorney general op1.n.1.on in your capacity as 
the contracting state agency for the nursing home ombudsman program, you 
have posed the following question: 

What constitutes 11 residenc~1 in Idaho counties for indigents 
in light of Shapiro v. Thatlflson, '394 U.S. 618; 89 S. Ct. 
1322? 

Idaho law provides as follows: 

31-3404. APPLICATION FOR COUNrY AID.--Any medically ind1gent, 
sick or otherwise indigent person desiring aid frcm any 
county of this state, shall make a written application to 
the clerk of the roard of county cxmn.i.ssioners of the cotmty 
where such applicant may reside, setting forth and describ.mg all 
the property, real, personal and mixed., wherever it is situated, 
owned in whole or in part by such applicant, or in which he or 
she has any legal or equitable interest; which application 
roust be signed by the party or parties making such application 
and S½Q:rn to before some officer authorized by tre laws of 
this state to administer oaths, and filed .m the office of the 
clerk of the board of county· corrmissioners: provided ha.-.rever, 
except .m the case of a ID:::.--dically indigent person, emergency 
or extrene necessity no person shall receive the benefit of 
this chapter who shall not have been a resident of the state 
of Idaho for at least one (1) year and of the co1.1i1ty at least 
six (6) months next preceding the application for county aid.* 
S.L. 1974, Chpt. 302, Sec. 4. (Emphasis added.) 

*'By and large the law respecting indigent individuals is found .m Chapters 
3_4 __ @_J5.,_'r_itle_31, Idaho Code. 'I'he second regular session of the fourty- . 
second Idaho LecJislature (1974) made numerous changes ir1 the al::ove refer-• 
eno2<l statutes by 1.vay of House Bill 593, S.L. 1974, Chapter 302. Therefore 
this writer shall predi0:tte this opinion on the law as effective July 1, 1974. 
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At first blush the law would seem clear; Section 31-3404, 
Idah::> Code, as amended requires one year residency in the state and six 
m:mths in the county for puq;oses of establishing eligibility for county 
assistance. However, as noted in your question Shapiro v. Thompson 
(hereinafter Shapiro) adds an additional variable to the eligibility 
equation. 

October 23-24, 1968, the Supreme Court of the United States 
heard on reargurnent three appeals which had been joined for puq;oses of 
such argument. Plaintiffs had been successful on the district court level. 
The basis of their claims was that the relevant statutes of Pennsylvania, 
COnnecticut, and the District of Columbia imposing a one-year durational 
residency requirenent for receipt of categorical social security assist
ar1ce (in particular AFIX:'.) constituted a classification which created an 
invidious discrimination denying appellees equal protection of the laws. 
Each of the appellees had at one time changed the state of his or her 
residency and had subsequently been denied benefits due to the durational 
residence res-uirerrent. But for the waiting period each of the appellees 
would have been eligible for benefits. The states and the District of 
Columbia contended that section 402(b) of the Social SeC'Urity Act auth
orized the one-year requisite. 

held: 

Section 402 (b). The Secretary shall approve any (state: 
assistance) plan which fulfills the conditions specified 
in subsection (a) of this section, except that he shall 
not approve any plan which imposes as a condition of 
eligibility for aid to families with dependent children,·a 
residence requirement which denies aid with respect to any 
child residing in the state (1) who has resided :in the state 
for one year irrmediately preceding application for such aid, 
or (2) who was torn within one year immediately preceding 
the application, if the parent or other relative with whan 
the child is living has resided in the state for one year 
:irmlediately preceding birth. 42 U.S.C. §602(b). 

In deciding the case, the court, Mr. Justice Brennan opining, 

1. Since the C:::mstitution guarantees the right of inter-state rrovemP..nt, 
the purpose of deterring the migration of indigents into a state is 
impermissible and cannot serve to justify the classification created 
:b.J the one·-year waiting period. 

2. In :rroving from jurisdiction to jurisdiction appellees were exercismg 
a constitutional right, and any classification whj_ch penalizes the 
exercise of that right, un1ess shown to be necessary to prorrote a 
co.,rpelling gDvernrnental interest, is unconstitutional. 

3. Appellants do not use and have no need to use the one-year requirement 
for the administrative and goveD1ID2I1tal purposes suggested, and under 
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the standard of a compelling state interest, that requirerrent clearly 
violated the Equal Protection Clause. 

4. 'Ihe waiting-period requirement in the District of Colurrbia Code, 
adopted by Congress as an exercise of federal p:JWer, is an un
constitutional discrimination which violates the Due Process 
Clause of the Fifth .Arr.endme.nt. 

5. The statutocy prohibition of benefits to residents of less than a 
year creates a classification which·denies equal protection of the 

. laws because the interests allegedly served by the classification 
either rnay not constitutionally be praroted by governrrent or are 
not compelling governrr.ental interests. 

In sumnary Shapiro holds that a duratio:nal residency requ.ire
rno...nt creates a classification constituting an invidious discrimination 
.in violation of 14th Arr..endment rights (equal protection}, thus unacceptably 
restricting the exercise of the right of travel, which restriction is not 
justified by a canpelli.n.g state interest. 

State interests urged as carrpelling by appellants included. 
(1) preservation of the fiscal integrity of state public assistance pro

grams (discouraging the dependent poor of other states from migrating in 
· order to take advantage of higher welfare payments); (2) providing an 
objective test of residency; (3) facilitation of planning the welfare 
budget; (4) minimizing the opportunities for fraudulently receiving pay
ments from rrore than one jurisdiction; and (5) encouraging early ent...."'27 
of nEW residents into the labor force. Each of these assertions was 
either held to be irnpe,:r:missible or unnecessary to acccmplish its purported 
goal. The court further stated that it was not enough to shat-1 a rational 
:relationship between. the atove goals and state interest, but that the 
state interest had to be carrpelling. 

Subsequent to Shapiro the holding espoused therein has been 
applied to areas as diverse as durational residency requirements for 
city civil service, Egge.rt v. City of Seattle, 505 P.2d 801, 81 Wash. 
2d 840 (1973), .and state-locally financed public housing, King v. New 
FDchelle Municipal Housing Authorit:y, 314 F. Supp. 427 (1970). In roth 
~ge..rt and King the right to travel was held to enccmpass intra- as well 
as inter-state ITDvanent I ad.di tional authority may be found in Kent v. 
Dulles, 357 U.S. 116, 78 S.Ct. 1113, 2 L.Ed. 2d 1204 (1958)]. 

Also, distinctions have been drawn between Shapiro and later 
cases. In Pease v. Hansen, 483 P. 2d 720 (1971), the court distinguished. 
Nontana's one-year requirement for receipt of general assistance (on the 
county level) on the grou-nd that the prog-.cam was fun<led entirely by 
counbJ levy, no federal dollars being involved. This distinction which 
is particulc..rly relevant to this opinion, hcwever, was reversed by the 
United States Supreme Court at 404 U.S. 70, 93 S.Ct. 318, 30 L.Ed. 2d 
224, v1herein it was stated: 
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Whether a welfare program is or is not federally ft.mded is 
irrelevant to the cunstitutional principles enunciated in 
Shapiro v. Thompson,***· 

As the law stands at present, then, durational residency 
requirements imposed as conditions for receipt of welfare assistance are 
not acceptable under the Constitution and the source of funds for such 
assistance does not bear on the constitutionality of such requirements. 

Considering the provisions of Section 31-3404, Idaho Cede, 
in the context of Shapiro it is the opinion of this office that neither 
the one-year nor the six-m:::mth waiting period can be sustained.. In the 
absence of same heretofore undisclosed CCff!J?elling state interest, the 
eligibility requirements of Section 31-3404, Idaho Code, clearly fall 
within the forbidden area enunciated in Shapiro and subsequent cases. 
This conclusion is applicable to those persons defined in Section 31-3404, 
Idaho Cede, as "sick" or "otherwise :indigent"; it is not applicable to 
the medically indigent, emergency cases, or cases of extreme necessity 
inasmuch as the durational residency requirement containe::1 in the al::ove 
statute does not apply to those persons. 

In this opinion we are unable to sustain the durational 
residency requirement of the statute, but we interpret the statute to 
require that the applicant for county aid be a resident, determined by 
other standards, such as his physical presence in the county with an 
intent to reroain there for an indefinite period of time. 

RCR:RS/zl/1s 

Very truly yours, 

· FDR TEE A.TroRNEY GENERAL 

RICHARD C. RJSSELL. 
Deputy Attorney General 
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75-:. 3 9 Deputy Secretary of State 
Building Mail OFFICIAL OPINION~ 

Re: Agreement Relating to Planning the Quad 
Cities Regional Airport 

Dear Mr. Hiler: 

Pursuant to Section 67-2329, Idaho Code, this office is 
giving you an opinion as to the validity~the agreement re
lating to the Quad Cities Region of Northern Idaho and south
western Washington. We notice that agreement.is between the 
cities of Moscow, Idaho, Lewiston, Clarkston, and Pullman, 
Washington and the University of Idaho and the Washington State 
University. Counties of Nez Perce, Latah, Whitman and Asotin 
and some port districts. 

Article I, Section 10, Clause 3 of the Constitution Of 
The United States provides in part that: 

"No state shall, without the consent 
of congress, . enter into any agree-
ment or compact with another state, .•. " 

The cities, counties, port districts, and universities exercise 
a portion of the sovereignty of the state of which they are 
a part and we believe that they might be covere~ by the above 
clause of the Federal Constitution. 

There are a number of cases indicating that certain agree
ments do require the consent of Congress. See for instance 
Duncan v. Smith (Ky. 1953) 262 S.W.2d, 373, 42 A.L.R.2d 54; 
Landes v. Landes, (1956) 153 N.Y.S.2d 14, 135 N.E.2d 562; 
Virg:Lnia v·. 'renr:1essc~e (1893) 148 U.S. 503, 37 L.Ed. 537, 
13 s.ct. 728; Louisiana v. Texas (1900) 176 U.S. 17, 44 L.Ed. 
347 ,. 20 S.Ct. 251. On the other hand there are also a few 
cases such as McHenry County v. Brady (1917), 37 N.D. 59, 163 
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N.W. 540; and Virginia v. Tennessee, supra, that indicate that 
possibly such agreements do not need congressional consent. 
On the whole there is little law on this subject and much of 
that is not conclusive. 

The agreement is not dated, but this does not appear to 
affect its validity. This office sees no particular problem 
in relation to the proposed contract. It does not appear to 
impinge in any way upon Federal Sovereignty. It only concerns 
a study and planning relating to air port facilities to serve 
the area involved. Such contract is probably valid and we there
fore approve it is so far as required by Section 67-2329, Idaho 
Code. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WF:lm 
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Mr. David T. Armstrong 
Twin Falls County Planning and 

Zoning Administration 
634 Addison Avenue West 
Twin Falls, Idaho 83301 

Dear Mr. Armstrong: 

Official Opinion #75-40 

The questions raised by you in your le½ter to Mr. Galley 
of June 27,,1974, have been forwarded to this office for a 
formal opinion. The information contained in some of the 
questions is rather sket~hy, which makes it difficult to 
respond with a specific answer. Each question will be dis
cussed separately even though there will be some overlap and 
repetition. 

"l. May roads be forced along section lines where there 
are no existing roads, · in order to reach_ public parks, BLM 
land, or subdivisions?" 

· No, section lines are merely the abstract lines on a 
map representing the physical boundaries of sections within 
townships. Their primary purpose is the location of sections, 
even though they may be used in property descriptions. 

Roads to reach public parks, BLM lands, or subdivisions 
must be established by means such as condemnation proceedings, 
prescriptive easements, negotiated purchase, or permissive use 
granted by the mmer. Their location may be along the boundaries 
of a section determined by the location of the section line or 
at any other location on the property. 

11 2. At what point is a private road considered a public 
· road? The City of Twin Falls uses an existing private road to 
get tn their sewage treatment plant on the floor of the canyon. 
Does their use make this road a public or private road?" 
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In order for a private road to be considered a public 
road by prescription, certain requirements must be met by the 
public. One of the most essential elements in obtaining such 
a prescriptive easement in private property is a use for the 
statutory period of time. Sec.ti.on 40-103 of the Idaho Code 
provides that "all roads used as such for a perio·d of fl~ 
~ars, provided the latter shall have been worked and kept up 
at the expense of the public or located and recorded by order 
of the board of commissioners, are highways. . . . " 

This does not mean that any private road automatically 
becomes a public road if used by the public for the prescrip
tive period (5 years). Other requirements must also be met. 
As pointed out in a fairly recent Idaho case, Cox v. Cox, 84 
Idaho 513, 373 P.2d 929 (1962), 11 to establish such a prescrip
tive right in a roadway it is essential that the use of the 
way must constitute some actual invasion or infringement of 
_!:he right. of the owner." 

This "invasion" or "infringement of the right" is created 
by the open, notorious and uninterrupted us·e by the public 
which is adverse to the. private ·owner and under claim of right. 
Mere permissive use is not sufficient because it only gives 
the public a license for such a use which can be revoked at 
any time by the owner. 

Therefore, in order for the public to obtain an easement 
by prescription in a private road, the use of the road must be 
without the permission of the owner and must meet the other 
requirements enumerated above. 

''3. If a road is blocked for one day per year, .does it 
remain a private road? 

Continuous use (five years) of property is one of the 
requirements for·obtaining a prescriptive easement in the 
land of another. Generally an interruption in the use and 
enjoyment of this right defeats the acquisition of the pre
scriptive easement; but, as pointed out in Thompson On Real 
Property: 

"The mere doing of acts on the land 
which renders the exercise of the 
claim less convenient, does not neces
sarily have that effect. It is as 
competent for one to acquire a pre
scriptive easement of a passway 
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burdened with gates as to acquire 
one unburdened. What period of in
terruption or cessation of enjoy
ment will defeat the acquisition 
of the right by prescription depends 
upon the nature of the right and the 
attendant circumstances." 

It appears that a mere blocking· of the road for me day 
per year may not be sufficient to interrupt the prescriptive 
period, and the owner of the private road should do more to 
announce his right in the property and to stop the adverse 
use by the public. 

"l~. If a road is not used for 5 years, is it considered 
lost?" 

The answer is E.2 as to all roads except those acquired 
by prescription as provided by the 1963 amendment of Section 
40-104 of the 1daho Code which now reads a.s follows: 

"A road established ]2_y prescription 
not worked or used for the period .of 
five (5) years ceases to be a high
way for any purpose whatever." 
(Emphasis added). 

11 5. What are the statutory limitations on pj.oneer paths, 
trails, and roads which are no longer in use?" 

This question is ambiguous since you do not indicate 
whether these pioneer paths, trails, and roads are located 
on private or public property. 

If they are located on public property statutory limita
tions do not apply, since mere non-use of public r6ads does 
not wipe out their existence. Neither can an interest in a 
public road be acquired by adverse possession because: 

"No right to the use of streets and 
highways for private purposes can be 
acquired by prescription as against 
the state or as political subdivi
sions." State v. Idaho Power Co., 
81 Idaho 487,-346 P.2d 596 (1969;. 
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If these pioneer paths, trails and roads are located on 
private property and are prescriptive easements obtained by 
the public, non-use for 5 years (Section 40-104, Idaho Code) 
will extinguish their existence. --

"6. Do landowners along the rim also own historical 
sites within that area? There is an old settlement dating 
back to the 1800's when Chinese lived in caves in the canyon 

-wall while panning for gold. Would ·this come under the defi-
nition of historical sites, and may easements to such sites 
be obtained?" 

Generally any historical site located on the property of 
a landowner belongs to that person. An historical site, in or
der to be proclaimed as such, must first be so officially desig
nated. Idaho Code, Section 67-4115 gives the Governor of Idaho 
this authority provided however, "that if the historic or archae
ological site, be so designated or selected is situated on pri
vately owned land, or upon land owned by other than the state 
of Idaho, the site shall not be so designated without the per
mission an.d consent of the owner thereof . 11

• 

Once a point of iriterest is declared an historical site, 
an easement to such a site can be obtained by permission of 
the owner, by negotiated purchase or by any other means such 
as prescription, permissive use, or condemnation. 

"7. There are meander lines along the canyon rim esta
blished by original government surveys. What are the validity 
and legality of ownership of these meander lines?" 

A meander.line is a valid surveying line and its legal 
definition is stated in Johnson v. Hurst, 10 Idaho 308 at 318, 
7 7 P • 7 84 , 7 8 8 : 

·''It is conceded·as a general rule of 
law that the meander line run in sur
veying public lands boardering upon a 
navigable river is not a line of bound
ary, but one designed merely to point 
out the sinuosity of the bank of the 
stream and as a means only of ascer
taining the quantity of land in the 
fraction that is to be paid for by the 
purchaser; and that the water course, 
and not the meander line as actually 
run on the land, becomes the true bound
ary line." 
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I hope that the answers to these questions are sufficient 
for your purposes, but due to the lack of factual data upon 
which to base legal conclusions, additional clarification may 
be necessary. 

Very truly yours, 

rEO~ THE..~,-~AQTT~ORN~r GENERAL 

' J 'J" ' , 
• - - I , /. I _. · QJvv- _z __ .. --r,,.-

TERRY ,1t. COF~IN 
Assistant Attorney General 

TEC:cap 



i 
I I 

I' 
:, I I 

'1 I I I 
I I 

.J •• t \..__..., } 
. ,, . .,,-' 

September 9, 19 7 4 

Mr" John Bender, Director 1 . 

Department of Law Enforcement· 
3311 W. State Street.. · 
Boise, Idaho 83731 -. ,, - ,- .. -,,· .. 

Dear Director Bender: 

"OFFICIAL OPINION #75-41" 

You have requested an Attorney General Formal Opinion as to 
whether or not the Fair ,Credit Reporting Act applies to the r,1Iotor Vehicle 
Di vision of the Department of Law Enforcement. •- . 

The purpose of the Fair Credit Reporting Act, hereinafter referred 
to as the Act, is to protect a consumer from inaccurate or arbitrary infor·• 
mat.ton about the consumer in a consumer report that is being used in 
whole, or in part, in d eterminlng the consumer's eligibility for credit, in
surance or employment. Congress found a "need to insure that consumer 
reporting agencies exercise their grave responsibilities with fairness and 
.1.mpartiality and a respect for the consumer's right to privacy". 15 U.S. C. 
§1681 (a)(4)4 The design of the Act was to require consumer reporting 
agencies to 11 adopt reasonable procedures for meeting the needs of com
merce for consumer credit, personnel, insurance, and other information in 
a manner which is fair and equitable to the consumer, with regard to the 
confidentiality, accuracy, relevancy, and proper utilization. of such infor·
mation in accordance with the requirements of this [Act]." 

The consumer reporting industry 1s primarily composed of credit 
bureaus, investigation reporting companies and other organizations whose 
principal business is the gathering and reporting of information about con
sumers for use by others in making a decision whether or not to grant 
credit, undenvrite insurance or employ the consumer. (Statements of Gen-· 
cral Policy or Interpretatlons Under The Fair Credit Reporting Act, 38 Fed. 
R.eg. 63~•84, March 9, 19 73} 

Because the purpose of the Act ·was protection of the consumer, 
tho Act provides the mechan.tsm by which a consumer can determine ·what 
.ir1.formation has been gathered and dissiminated about him and also pro•" 
vJ.des the method by which- any int1ccurate information in tha report can be 
coz:rected. 15 u.s.C.§§1681 g., h. and i. 

The Act provides limitations on the use to which the accumulated 
information may be put. l 
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.The Act provkles a time-frame for deletion of certa.ln information. 
15 U.S.C. §168lc. The Act further provides for c.ivil liability for willful 
noncompliance, (15 U.S. C. § 1681 n.) and neglim:rnt noncompliance, (1 S 
U.S.C. !H68lo.) both of which set out what character of dama9es may bs 
awarded. A consumer reporting agency J.s defined in 15 U.S.C+ f'Jl681a.(f) 
as follows: " ••• any person which, for monetary feGs, dues, or on a co
operative nonprofit basis, regularly engages in whole or .tn part in the pr.:1c
tice of assembling or evaluating consumer credit information or other 
information on consumers for the purpose of furnishing consumer reports t:o 
third parties, and which uses any means or facility of interstate commerce 
for .the purpose of preparing or furnishing consumer reports." · To determine 
if the Motor Vehicle Division of the Department of Law Enforcement falls 
-..,v.lthin the definition of a Consumer Reporting Agency four.guidelines, set 
forth in the Act, must apply. Such guidelines are: (1) The Motor Vehicle 
Division must act for a monetary fee, dues or on a nonprofit cooperative 
bas.is; (2) Rei;:rularly engage in v1hole or .ln part in assembling or evaluating 
consumer credit information or other in.formation; (3) Guther and evalua~e 
such information for the purpose of furnishing such reports to third parties; . 
and (4)· Which uses any facility of interstate commerce for the purpose of 
preparing or furnishing such reports. 15 U.S.C. /H68la.(f) (Emphasis 
Supplied) Certain information may bo furnished by a Consumer Reporting 
Agency to a govermenta.l agency without exposure to the A ct. 15 U.S. C. 
§1681£. 

The Federal Trade Commission, charged with the responsibility of 
enforcement of the Act, filed certain Statements of General Policy or In
terpretations on February 22, 19 73. In §600. ,1 of the Interpretations, the 

1 15 U .s.c. §168lb. Permissible Purposes of Consumer Reports 
A consumer reporting agency may furnish a consumer report under the 

following clrcumstances and no other: 
(1) In response to the order of a court having jurisdiction to issue 

such an· order. 
{2) In accordance with the THritten instructions of the con.sumer to 

whom it relates. 
(3) To a person which·it has reason to believe -

(Ii)· intends to use the information in connection vvith a credH trans
action involving the consumer on whom the information is to be furnlshed 
and involving the extension of credit to, or rev.iew or collection of an 
account of, the consumer; or 

(B) intends to use the information for employment purposes; or 
(C) inte.nc!s to use the .information in connection with the underwr.iting 

of insurance involving the consumer; or 
(D) intends to use the inform.:ition in connection with a determination 

of the consumer1 s eHgibility for a license or other benefit granted by a 
govEcirmental instrumentality required by law to consider an applicant's 
£.lnanc.lal responsibility or status; or 

(E) otherv1ise has a legitimate bus.iness need for the J.nformation in 
connect.ton with a business transaction involving the cons urn.er. 
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Federal Trade Commission set forth the follow.1.ng: 

(a) It is quite common for certain busJ.nesses such as in
surance companies to request reports on a prospective 
(or current) insured from various State departments of 
motor vehicles. These reports are sold to such com
panies and generally reveal a consumer's entire driv
ing record, including arrests for speeding, drunk 
drivlng, involuntary manslaughter-,: etc~ 

(b) It is the Commission's view that, under the circum
stances in which such a State motor vehicle report 
contains information which bears on the II personal 
characteristics" of the consumer; that is, when the 
report refers to an arrest for drunk ddving, such re
ports sold by a department of motor vehicles are 
"consumer reports" .and. the agency is a II consumer. 
reporting agency" when it sells such reports • 

. · (c) Since section 61 S{b), requiring the user's disclosure 
of information received from a third person who is not 
a consumer reporting agency, only applies to a denial 
of credit, the consumer is denied this important infor
mation when insurance is denied or the cost increased, 
unless the insurance company identifies the depart
ment pursuant to section 615 (a), • ~ •. ~ 

(d): We believe that there is no basis for granting State 
. : motor vehicle departments an exemption from the defi

nition of II consumer reporting agency" (section 603 {£) ) • 
The reports clearly contain information II bear.tng on a 
consumer's ••• character, gen0ral reputation, personal 
characteristics, or mode of H ving," and when they are 
used "as a factor in establishing the consumer's eligi
bility for ••• insurance" (section 603 (d) ) , .the FCRA 
should apply. 

A concern expressed that a strict application of the Act would 
prohibit the dJ.ssernination of information on motor vehicle reports amonq 
various law enforcement agencies prompted the Commiss.lon to add Subpnra
graph e. to 600. 4: 

(e) It should be noted that this interpretation is not 
intended to interfere with the legitimate law enforce
ment activities of State motor vehicle departments. In 
the Commission's viev1, the Act imposes the following 
requlrernents when State motor vehicle departments 
furnish motor vehicle reports to insurance companies: 

(1) That the users {.insurance companies) of motor 
vehicle reports identify (pursuant to section 615 (a) ) 
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tho motor vehicle department, as the source 
of the report when it is used as a factor .tn 
denying, canceling or increasing the cost of 
insurance; 

{2) That motor vehicle departments disclose the 

(3) 

(4) 

(5) 

1
' nature and substance'' of the consumer's 
motor vehicle record V'<lhcn requested to do so 
pursuant to sec~ons 609 and t!:10; 

That motor vehicle departments comply with the 
reinvestigation requiroments of section 611; 

Tbat motor vehicle departments comply w.tth the 
obsolescence requirements of section 605; oncl 

That motor vehicle departments muintain reason-. 
able procedures pursuant to section 60 7 (b) to 
assure the maximum possible accuracy of their 
motor vehicle reports. 

Unlike Rulas and Regulations, the interpretiltions of the Federal 
Trade Commiss.ion do not have the force and effect of law. The Commission 
stated: 

"The interpretations are not substantive rul0s and do not 
··: have the force and effect of statutory provisions .. They 
· are guldellnes intended as clarifications of the FCRA and, 

like industry guides,· are advisory in nature" 11 
• 

A caveat, however, is added as £ollows:·'11 Fa1lure to comply with such 
Interpretations may result in corrective action by the Commission under· appli
cable statutorJ provisions". 

Notwithstnndlng that the interpretations do not have the force and 
cf.feet of law, tht?.Y are accorded great deference by a court when the legal 
question is one involving the mennlng nnd scope 0£ a stcitute continually ap
plied and lntm-preted by the executive brnnch. 

The States of New York and Texas, through Attorney General 
Opinions, concJ.uded that motor vehicle departments were not consumer r0-
portin.g agencies. The Nevi York A ttorn.oy General's Op.lnio.n. was bottomed on 
the fact that the Nevir York D<:•partment of Motor Vehicles cl.i.d not fall v11ith1n 
the first guide.line of 15 U.S.G. §1681a.(f). The T$XilsAttor.ney Gcneral 1 s 
Opfrd.on \Vas bottomod on Texas' "Open Records Actn, which succinctly, 
stated makes iwr1H~ble to l:he public all information coll,~cted, assembled and 
mcd.ntainad by govermontal bocUes pursuant to lc1w and in connection \Vith of?, 
f1.cJal business and therefore fell within the ambit of 15 U .s.c. §1681t. Fur-• 
th Gr, th::J. t becv. use the J.ntcrpreta tions were not subs ta ntJ. ve la \Y, Tex,rn was 
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free to interpret the Act to determine whether the disseminotlon of a motor 
vehicle report was not proscribed by the Act. , 

The N evv York and Texu s Opin.i.ons, ulthough interesting read.i.ng, 
faHed to meet the thrust of the purpose of the Act and the reason £or the 
interpretations. N eHher opinion is persuasive as to ,vhat position should 
be udorted by the State of Iduho. 

. The Idaho legislature has adopted both a_ confidential (privileged) 
report of motor vehicle accidents submitted by operators and an II Open 
Records Act11 for police reports of accidents. I. C. 49-10 6(c) cloakes the 
operator• s accident report with confidentiality as follows:· 

11 49-106(c) The driver of any vehicle involved in nn 
accident resulting in injuries or death to any person or 

··: damage to the property of any one person in excess of 
$100.00 shall, within 5 days, fo1wurd a report of such 
accident to the department, except that when such 
acc1dent occurs within an incorporated city, such re
port shall be made within twentyfour (24) hours to the 

. police department in such city. Every police depart
ment shall fonvard a copy of every such report so fiied 
with it to the department. The department may require 
drivers, involved in accidents, or police departments, 
to flle supplemental reports of acc.ldents upon forms 
furnished by it whenever the original report is insuf
ficent in the opinion of the department. Such reports 
shall be without prejudice, shall be. for the informa
tion of the department and shall not be open to public 
inspection. The·fact that such reports have been so 
made shall be ndmissible in evidence sol0ly to prove 
a compliance with this section but no such report or 

. any part thereof or statement contained therein shall 
be admissible in evidence for any other purpose in 
any trial, civil, or criminal, arising out of such acci
dent. 11 

Exceptions to the confidentiality arc set forth in I.C.49-1013 as follows: 

"49-1013. Accident reports confidential-·ExcepU.ons. 
All accident reports made by persons invol vecl in 
accidents or by garages shall be without prc~judice 
to th,c) individunl so reporting u.nd shall bo for the 
confidential use of the department or other govern-
mental agencies having use for the rocorda for acci-
dent prevention purposes, or for th8 administration 
of the laws relat1n9 to the deposit of security and 
proof of financiul responsibility by persons driving 
the vehicles or th•'.3 owner of the motor vehicles, 
except that the department may disclose. the identity 
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of n person involved .ln an accident when such 
identity is not othervvise known or when such 
person denies his presence at the scene of 
such accident, and may disclose how the per
son has complied with the financial responsi~· 
b.il.lty laws, and if by liability insurance, the 
name of the insurance carrier, the agent's 
name and address, and the insurance policy 
number. No such report shall be used as evi
dence in any trial, civll or criminai, arising 
out of an accident, except that the department 
shall furnish upon demand of any person who 
has, or claims to have, made such a repc)rt or 
upon demand of any court, a certificate show
ing that a specified accident report has or has 
not been made to the department, solely to 
prove u compliance, or a failure to comply, 

· with the requirement that such a report be 
made to the department." · 

The report forms submitted by operators perform a very fundamental 
and useful purpose to the State as is most clearly defined in the statute. To 
encourage submission of the report, I.C.49-106(c) and LC.49-1013 prohibit 
the use as evidence in civil or criminal cases of the report. The reports are 
for the confidential use of the department and other governmental agencies 
having use for such records in accident prevention and statistical purposes~ 
The shield of confidentiality applies to all matters contained in the operator• s 
report. · 

The investigating officer's report of the motor vehicle .accident filed 
pursuant to I.C.49-1007(c) is a public record. 

Public records are defined in LC. 67-2031 as follows: 

"67-2031. Definitions. -The term, 11 public records, 11 

as used in this acL means any written or printed book, 
or paper or document or map, or drawing which is the · 
property of the state, not including any county, city, 
town, school corporation, or political subdivision 
the.ceof, and in or on which any entry has been made~ 
by law, or which any officer or employee of the state 
has received or is required to receive for filing. 11 

See aJ.so I. C. 59·-1009 as follows: 

11 59-1009. Official records open to inspection. 
The public records and other matters in the office of 
any offlcer are, at all t.i.mes during office hours, 
open to the inspGction of any citizen of this state. 11 
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The Idaho Supreme Court in Bell vs. O'Connor Transnort 
Limited, et al, 94 Idaho 406, 489 P.2d 439 (1971) reviewed the inter
a_7-jpllcation of LC.9-316 and I.C.49-1007(c). The Supreme Court said: 
"The legislature has deemed official reports which are required to be 
made within the scope of duty admissible as evidence of the facts 
stnted therej_n". The Supreme Court held that the investigating officer 
1Na.s required under I.C.49-1007{c) to file a written report of the acci
dent, and that I.C.9-316 (Official Reports as Evidence. J\ct) made such 
report admissible in evidence as a public record_.. I. C. 49-1007(c) 
prov.ides as follows: 

11 49-1007(c} · Every la.w enforcement officer, including 
county and municipal officers, who, in tho regular 
course of duty, investigates a motor vehi.cle accident 
of which report must be made as required in this sec
tion, either at the time of cind at the scene of the 
accident or thereafter by interview.ing pnrticipants or 
witnesses shall, within 24 hours after completing · 
such investigation, forward a written report of such 
accident to the department. 11 

See also I.C.9-316: 

"9-316. Official Reports as Evidence Act.--Written. 
reports or ilndings of fact made by officers of this 
state, on a matter within the scope of their duty as 
defined by statute, shall, insofar as relevan~, be 
admitted as evidence of the matters stated therein. 11 

I. C. 49-324 provides that the Department of Lavv Enforcement shall: 

11 (a) ..• file every application for a license received 
by it and shall maintain suitable indices containing r 

in alphabetical order: ••• " 

"(b) ..• also file all accident reports and abstracts 
of court records of convictions received by it under 
the laws of this state and in connection therewith 
maintain convenient records or make suitable nota
tions in order that an individual record of euch lic
ensee showing the convictions of such licensee and 
the traffic accidents in which he has been .tnvol.ve.d 
shall be readily ascertainable and avu.ilnble for the 
consicleratlon of the department upon any upplica
t.ton for renewal of license and at other sultable 
tirnes." 

"(c) ..• to compile accident stc:i tist'tcs nnd diss,:.?m
J.nate information thereon; ••• " 
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The guidelines or Interpretations, being advisory in nature and not 
possessing the status of statutory provls.ton, the question of federal supre
macy clause docs not exist. Article G, Clause 2 of the United States Con
stitution provides: "This Constitution and the laws of the United States 
which shall be made .ln pursuance thereof; ••• shall be the supreme law of 
thG land; 11 

••• Any constitutional question of the Act as it relates to the 
:~.1otor Vehicle Department, has not been decided by the United States Su
preme Court. Thus, the statutes of Idaho and the decision of the Idaho Su"• 

. pre me Court in j:1ell vs. O'Connor Transport Limited, supra, govern, in the 
rna.fo; the application of the release or non release of information contained 
in the officer's report. The Idaho Supreme Court did not address itself to 
the Act.··-Hence·, the court's opinion must be limited in its application·. 

CONCLUSION 

Accident reports filed by an operator of a motor vehicle, in 
compliance w.tth the provisions of I. C. 49-106 (a) and 49-1013, are confi
deni:lal reports for the department's use for accident prevention purposes 

· and the compiling of statistics incident to such purpose. The department 
. mc1y publish annually, or at more frequent intervals, such statistical infor

mat1.on but may not disclose the confidential contents of the report; provided, 
however, the identity of the person. involved in the motor vehicle accident, 
if not othenvise know·n, or when an operator denies presencs at the scene of· 
the accident, or certification of compliance with the financial responsibility 
lc1v1 by the operator and if covered by liability insurance, the name of the 
car£.ier, the agent 1 s name and address, and the insurance policy nurnber may
b2 disclosed by the departmenL The department may also certify compliance· 

• ·wHh the requirement of filing of an operator's accident report upon demand of 
the operator or upon demand,of any court. · 

It is conceded that an officer in the scope of his investigation may 
interview one or more parties involved in an ucc.idont, as well as other wit
n2sses, and such interviews muy be included in the officer's report. The 
shield of confldcnttallty, as to an operator's accident report, extends only 
to ths operator's report and no .further. A statement made by an operator to 
an lnv<'~stigatlng officer rnay conceivably include the same information incor
porated ln the operator's accident report. However, such statements to th.e 
invesl:1.gatJ.ng officer are not cloaked with the protective shield and may be 
used in a court proceeding against an operator if such statements contain 
admissions against J.nterest or other relevant matters. 

It may be observ.3d that the use of the officer's accident report, 
contalnlng an operator's statement, at first b_lush, appears to permit indirect
lJ what you cannot do directly under I.C. 49-106(a) and 49-1013. However, 
tho .law does not requ.ire that an operator involved in an accldent causing in
jury or death, shall d.tscuss the facts thereof with anyone includin~J the 
investigaUng offlcer. The accident reports submitted by police officers may 
contvJn statements of the pnrties, hearsay statements, and conclusions or 
the officer which may or may not bc'l supported by the facts. The admissibility 
of such a report .ls not affected by the inclusion of such statements and 
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conclusion. Appropriate objections at time of trial will establish both . 
adrnissibility and relevancy. It would be for the court and not the depart
ment to excise the inadmissible parts of the report. 

The individual motor vehicle record of an operator may contain 
nccklent reports, and abstracts of court records of convictions. The de
partment is required by law to fih~ such reports and records. Therefore, 
the motor vehicle record is a public record vvithin the meaning of I. C. 6 7-
203 l., ', .. 

Notwithstanding the public nature of the records as above 
'indicated;' compliance with thf?. Act by the Department is required in order 
to avoid the possibility of exposure to litigation. Therefore, the Depar~
ment must adopt rea sonablc procedures to prevent any v.1.olation of the Act. 
The Department must take the necessary precautions that an officer's re
port of an accident ond the motor vehicle records ar9 furnished only to 
those persons designated in the Act and for the precise purposes set forth• 
in the 1\ct. Such persons must further c·ert.lfy that thG information will not 
be used for any other purpose than that permitted in the Act. The Depart-

. ment n11.1st adopt reasonable procedures to assure accuracy and to delete 
any inaccuracies or obsolete information. A request for a report on a con
sumer, if complied with, must be disclosed to tho consumer plus the lnfor-:
mation disseminated, thus affording the consumer an opportunity to draw 
to the attention of the Department any inaccurate inforn1u.tion contc1ined. in 
tho report. 

To illustrate the foregoing, if an insurer obtains a report in 
connection with a claim or adjustment report such are not consumer reports. 
The .report;; so obtained, would not be used to determine eligibility for in
surance or in connection with the undenvriting of insurance. If a claim or 
adjustment report is obtained I and subsequently used as a basis for, or in 
a decision to cancel, refuse~ renew or increase a premium, the report is a 
"consumer report" and the applicable disclosures under 15 U.S.C. §16811. 
are required. 

The Department of Law Enforcement, :Motor Vehicle Division, is a 
consumer reporting agency. Although the officer's report of an accident and 
thG motor v0hicle record of an operator, upon payment of the appropriate fees, 
may be obtained under the safeguard provJ.ded by the l\ct and pursuant to the 
federal and state statutes, a license to conduct a "fishing expedition" is not 
grn nted. The furnJ.shing of such reports will be made only to those persons 
iN.ithin the meaning of 15 U .S.C. §I68lb. who comply v.rith the provlsJ.ons of 
15 U.S.C. §I68le. 

·• Respectfully submitted, 

FOR THE ATTO!:\NEY GENE~'\L 

JAY F. BATES 
Deputy Attorney General 

J FP/'b ,, •. .J 
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STATE OF IDAHO 
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Dr. James A. Bax 
Director 
Department of Health & Welfare 
Building Mail 

Dear Dr. Bax: 

OFFICIAL OPINION #75-42 

By letter dated July 10, 1974, you requested our opinion 
on the following questions: 

11 1. Does the Idaho 'Good Samaritan' 
law in any way protect persons certi-. 
fied by the Department of Health and 
Welfare as having successfully com
pleted the 40-hour CIM (crash injury 
management) course or the 81-hour EMT-A 
(emergency medical technician-ambulance) 
course? 

11 2. Does the Idaho Good Samaritan 
law cover. those persons having success
fully completed a basic or advanced 
Red Cross first aid course? 11 

Section 5-330, Idaho Code, extends a conditional immunity 
to any person: 

11 
• who in good faith, being at, 

or stopping at the scene of an ac
cident, offers and administers first 
aid or medical attention to any pers
on or persons injured in such accident 

II 
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This immunity is conditional, being ineffective against al
leged and proven gross negligence~ This conditi6nal immunity 
ceases, inter alia, "upon delivery of said injured person 
or persons into custody of an ambulance attendant." Qualifica
tions for the ambulance attendant are not specified. It ap
pears to be the formal or job position of "ambulance attend
ant" rather than his qualifications or certification that is 
germaine. The mere fact that a person has completed the EM'r-A, 

- the CIM, or Red Cross training does not deprive him of the 
conditional immunity .under Section 5-330; his position as an 
ambulance attendant does. 

Immunity was extended, inter alia, to ambulance paramedics 
and ambulance intensive care paramedics by the Idaho Legis
lature in 1972 upon enactment of Section 39-135, Ida.ho Code. 
That section provides in pertinent part: 

"No act or omission of any ambulance 
paramedic or ambulance intensive care 
paramedic, done or omitted in good 
faith while rendering emergency medical 
service under the responsible super
vision and control of a licensed 
physician to a person who is in im
mediate danger of serious injury or 
loss of life shall impose any lia
bility upon the ambulance paramedic 
or ambulance intensive care para-
medic, . II 

The qualifications for an ambulance paramedic and an ambulance 
intensive care paramedic are set out in Section 39...,132. The 
ambulance paramedic is defined as a person who: 

"(1) has successfully completed an 
emergency medical technician (EM'r) 
training course, or its equivalent, 
and has successfully completed writ
ten and practical examinations for 
registry as an emergency medical 
technician; and 

"(2) is trained by a licensed phys
ician 

"(a) to administer intravenous solu·
tions under written or oral authoriza
tion of a licensed physician; and 
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"(b) to administer drugs under writ
ten or oral authorization of a licensed 
physician; and 

"(c) to perform such other acts under 
written or oral authorization of a lic
ensed physician as shall be authorized 
by the board; and · 

"(3) has been examined and certified as 
an ambulance paramedic by an authorized 
representative of the board." 

The CIM and Red Cross courses do not appear to be as intensive 
as the EMT-A training and would probably not begin to qualify 
a person for the immunity offered by Section 39-135. 

There is no doubt that a person who has no duty to stop and 
render- assistance to an injured person is nonetheless entitled 
to the conditional immunity of Section 5-330 wh'ether or not he 
has received the CIM, EMT-A.or Red Cross Training. A more dif
ficult question arises when a group of volunteers organized for 
the purpose of rendering first aid, having received training in 
the CIM, EMT-A or Red Cross courses, goes _on call to give such 
assistance. It is questionable wh_ether the conditional immunity 
of Section 5-330 would be extended to these volunteers. The 
Court could draw a distinction between the volunteer who by 
chance was rendering first aid and the one who organized and 
received training for that purpose. There is very little case 
law on Good Samaritan Acts in the several states, but since their 
purpose is to encourage trained personnel, especially physicians, 
who have no duty to stop and render assistance to do so without 
subjecting-themselves to civil liability, 38 Temple L Q 418; there 
may be an implied exception withholding conditional immunity 
from any person who has such a duty, whether he be a full-time 
paid ambulance attendant, rescuesquad crewman, law enforce-
ment officer, volunteer an~ulance attendant or Quick Respons~ 
Unit Crewman. The recent case of Lee v. State, 490 P.2d 1206 
(Alas. 1971) points this out. There,- a police officer accident
ally shot a child who was being molested by a lioness in a zoo, 
the officer having attempted to rescue the child by shooting 
the lioness. He was held not to enjoy the protection of the 
Alaska Good Samaritan statute since he was under a duty to 
attempt to rescue the child. We. cannot say with certainty 
that this interpretation would be accepted by the Idaho 
courts. We can only caution you in this regard. 
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'I'o summarize, Section 39-135 grants a conditional 
immunity to the ambulance attendant who qualifies as an 
ambulance paramedic or an ambulance intensive care paramedic 
as defined by Section 39-132. Section 5-330 grants a con
ditional immunity to persons who may coincidentally have 
some specialized training but who are voluntarily at the 
scene of an accident and not as the result of any duty to 
render assistance. We cannot say with certainty, however, 
that a law enforcement officer, rescue squad crewman, vol
unteer ambulance attendant or Quick Response Unit crewman, 
whether or not specially trained in emerg·ency treatment 
procedures is entitled to a conditional immunity under 
Section 5-330. 

Very truly yours, 

TEC: lm. 



W. AN fHONY PARK 

ATTORNEY GENERAL 

Mr. Keith H. Halve 
Route 5, Box 359 

STATE OF IDAHO 
OFFICE OF- THE ATTORNEY GENERAL 

BOISE 83720 

September 12,1974 

Idaho Falls, Idaho 83401 OFFICIAL OPINION #75-43 

Dear Mr. Holve: 

You have asked for an opinion as to whether political 
candidates' filing fees may be used as donations to a charitable 
institution. I regret that I must respond in the negative. 

It is myiopinion that Idaho law prohibits such a plan. 
The principle legislative.purpose underlying the establishment 
of filing fees for political candidates is to defray the 
expense of printing candidates' names on ballots. Transferring 
filing fee revenues from the State and respective county 
treasuries to a charitable institution would frustrate the 
principle purpose for which the various filing fee provisions 
of the Idaho election laws were enacted. 

Congratulations on your vigorous campaign. You ran 
well the first time out. 

F/J..\P: lm 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 
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7,:;-- Y1/ J.D. Hancock 
Prosecuting Attorney 
.Madison County OFFICIAL OPINION #~-4==::44 
30 South Second West 
Rexburg, Idaho 83440 

Re: Section 63-2216, Idaho Code and its 
Relationship.to Counties 

Dear Mr. Hancock: 

You have asked a question of this office as to the mean
ing of Section 63-2216, Idaho Code and whether or not the 
six month restriction against holding a second bond election 
applies where a special bond election was held for the purpose 
of remodeling the county hospi tai. 

'11he six month restriction on holding a second election 
for a similar purpose relates to 

11 
••• the fo:nnation of any special 

taxing district or for the approval 
of any bond issue or other proposals 
which would have resulted in a tax 

-levy as authorized by law, and the 
proposal submitted at such election 
was defeated." 

You also inquire about the proviso of the section which 
exempts municipalities or water or sewer districts when bond 
issues are proposed for the installation or improvement of 
water and sewer systems deemed necessary by the State Board 
of Health now the the Department of Environmental and Commun
ity Services. Since zts I learned from a phone conversation 
with you, this bond issue does not relate to a water or 
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sewer system, but relates to improvements and repairs of the 
county hospital we do not believe the proviso above referred 
to has any relationship to your problem. 

Although the question of whether a county is a municipality 
in Idaho is interesting and somewhat unsettled (Strickfaden 
v. Greencreek Highway District (1926), 42, Idaho, 738, 248 
P. -456 and 27A Words and Phrases, p.488) it does not appear 
particularly decisive of the issues you raise, since the 
proviso relates only to water and sewer systems. 

Since your county has held a bond election for im
provement and repair of the county hospital, that is, as 
stated in the statute" ... for the approval of any bond is
sue ... that would have resulted in a tax levy ... "we 
believe that another similar election may not be held for six 
months after the date of the previous election. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

WABREN FEL'l'ON 
Deputy Attorney General 

WF:lm 
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September 17, 1974 

Cenarru.sa. 

OFI:'ICIAL OPLTIO'N !t? 5-45 

You have solicited an opinion oi the Attorney General 
re9arding action upon the request of representatives of the 
Idaho Peoples Party for withdrawal o:E that party I s ballot 
status for the 1974 general election. Specifically, I find 
Gnclosed with your request a copy of a letter to your office 
fro:11 Hr. Jon 'f. Robertson 1 announced party chairman of the 
Idaho Peoples Party 1 wherein :.1r. Robertson declares the 
·withdrawal of his party from the forthcoming general election. 
:\.ttention should be directed to SBction 34-906 1 IJaho f9de, 
,:u dispositive of the issue before you. 'l'her,ain is to be 
found ·the statutory imperative defining the contents :for a 
r:;t:meral election ballot. As required; thE! complete ticket 
of (,ach political party which shall include that party's 
.n.m:dnee for each particular office, is to he i?rinted on said 
b21llot. Infc'.~t"E::nti.ally, if there is no candicuto representa
tion <)f a particular party, no reason exists for arti:::ulation 
of. the pE1rty' s banner upon the ballot. 

I\.s you arc! ux1doubtedly awar;:_:,, !,Othing within the f.on:,Joing 
<)·:;ir1ic).n f(la~y !)(1 cc>ns tr:1ed to a.E ff;c t tf1;:3 f11r·ti12r c;JJ:.t2~v.n.<l of: 
[+Jc:: ct: :i<.)(l 3 /1-) 0 \) t11u.. t· a s e:;;1,:3. r;:t ·t(J co 1 ~11111 s :1a11 b 0 ~,..::r.3.(ic! Fi\J.,.a i l~~l;J~e 
o;:1 t.t1c:: b.:J.llc)t: for -:~;-r_i tf:- ir1 c:ar1(iicl.;1 t·G:3 ~ 

(2}IltT:?I'C)Pi{E:n. L1 ·=- t5.t.t\X"" 
Assis~1nt Attorney Gen0ral 
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DC!a.:.C Secretary Cenarrusa ~ 

You havB .solicited an opinion of the Attorney General 
:;:-".'!-Jarding action upon the requast of r0presentatives of the 
Idz1ho Peoples Po.rty for withdra• . .;,al of that party I s ballot 
status for th.e 197 4 general election. Specifically; I find 
,2nclosed with your request a copy of a letter to your office 
from Hr~. Ji::m 'r. Robertson, announced party d1airman of the 
Idaho Peoples Party, wherein ~,1r ~ Robertson declares the 
t,iithdrawal of his party from the forthcoming g;~n.aral election. 
i\ttention should ba directed to Section 34-906, Idaho Code, 
.c,s dispositive of the issue before you. Therein 1.s to -be
fGtm<l the statutory imperative def inin9 the contents for a 
T::neral election ballot. As required, the complete ticket 
of ea(;h political party which shall include that party I s 
no;ttinee for each particular office 1 is to bg printed on said 
b,:-tllot. Infer:entially, if ther(i is no candidate representa
tion of a particular party, no reason exists for articulation 
of t:he party j 3 banner upon th,:: ballot. 

As you are undoubtedly aware, nothiilg within tho foregoing 
11J.()f\ rn~1~l }:).::.?! c.-:)11s t:rt1ed. to affect t.he fu1:tJ1~~r co::.1:.JaI1(1 o-f 

~J:::cd.on 3~1-906 that a separate cohnxn shall b~! ·,,nd::: availabl<c} 
t:·;/1 ti.1(:! b:i.llr.Yt :f.,)r ~.,.yri t.-2-in car1cticia. t~s ,.. 

c~:-~IZI SI'\.}~'.iiI~ R. f; ~ t5 It~-i 
)\s;3i~:, trtc1·t t!.t torn0:1 ~;t~r1~~r.:-J. l 
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ATTORNEY C,ENERAL 

STATE OF IDAHO 
OFFICE OF THE ArroRNEY GENERAL 

BOISE 83720 

September 17, 1974 

Mr. Wayne Mittleider 
Administrator 
Division of General Services 
Building Mail 

Dear Mr. Mittleider: 

OFFICIAL OPINION #75-46 

This letter is in response to your request for an official 
opinion on the practice of billing state agencies six months in 
advance for po$tal services. When the legislature created the 
central postal system in 1969 it was assumed that the system 
would receive the majority of its funding from the postage ap
propriations of the state agencies using the postal system's 
services. See Idaho Code, Section 67-5755. The central postal 
system head was directed to meter outgoing mail and 

"at least monthly certify to the state 
auditor the amount expended on behalf 
of each department, agency or. institu
tion of the state, which amount shall 
be charged against the funds of such 
department, agency or institution and 
credited to the account of the depart
ment of administrative services for the 
operation of the central post.al system." 
Idaho ~ode, Section 67-5755. 

The difficulty with this method of billing was that it forced 
the legislature to appropriate funds to meet the current operat
ing expenses of a division which was supposed to be funded by 
inter-agency billing. Consequently, the next session of the 
Legislature enacted Idaho Code, Section 67-5706, which statesi 
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"Any division of the department of ad
ministrative services providing services 
to departments of state government as 
authorized in this chapter may charge 
and receive payment in advance of perform
ance thereof for a period of time not to 
exceed the current appropriation of the 
department requesting such ser~ices. 
Such payments may be used for salaries 
and wages, travel and other current ex
penses of the division providing the 
services." 

Although this statute did not expressly repeal Section 
67-5755, when there is an irreconcilable conflict between two 
statutes the later enactment is controlling. Knudson v. Bank 
of Idaho, 91 Idaho 923, 435 P.2d 348, 356 (1967). Moreover, 
Section 67-5706 must be interpreted in a manner which best 
effectuates the legislative purpose. Logan Lanes, Inc. v. 
Brunswick corp., 378 S.2d 212 (9th Cir. 1967), cert-:-cfenied, 
389 U.S. 898DeRousse v. Higginson, 95 Idaho 173°;5.05 P.2d 
321 (1973). If the central postal system is denied permission 
to bill state agencies in advance, the remedial purpose of 
Section 67-5706 would be frustrated because an appropriation 
to meet expenses incurred prior to payment by the agencies re
ceiving services would be necessary. The fact that the legis·
lature failed to appropriate funds for the operating expenses 
of the postal system in 1970 is some indication that Section 
67-5706 was intended to enable the system to charge in advance .. 
Therefore, it is our opinion that the statutory authorization 
of advance billing by divisions of the Department of Adminis
trative Services necessarily repeals the inconsistent provisions 
of Section 67-5755. 

WAP: lm 

Very t.>ruly_ your0:j 
. _-.2 1 ~~/ I, 

jJJ. ~~1fM V~h;( 
W. ANTHONY P· iK 
Attorney Ge·eral 



W. ANTHOMY PARK 

ATTORNEY GENER;\'._ 

Mrs. Jane K. Buser 
Personnel Officer 
Boise State University 
1910 College Blvd. 
Boise, Idaho 83725 

Dear Mrs. Buser: 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENEHAL 

BOISE 83720 

September 17, 1974 

OFFICIAL OPINION #75-47 

References made to your letter of August 19, 1974, and our. 
telephone conversation subsequent thereto on the question of 
whether a Curator II employed full time by the State Historical 
Society and in a classified position, may also hold a full time ap
pointment as an instructor in anth-r~y by Boise State.Univer-
sity. · deo/Djf 

Section 67-2508, Idaho Code prohibits state employees from 
holdinq two state positions.~e exception is where an employee 
in a department may accept additional employment in any educa
tion program conducted under the supervision of the State Board 
of Education and Board of Regents of the University of Idaho. How
ever, this is permitted only if such employment is in addition 
to, and beyond, the hours of service required in the ordinary 
course of employment, with the permission of the ordinary employ
inq department, and is not in the ordinary course of that em- . 
ployrnent. Further, the State Board of Examiners must be informed 
by the employing department, in this case, the Historical Society, 
that the additional employment is not in the ordinary course of 
employment and that it will be performe~ in addition to the statu
tory hours of employment. 

It is our opinion that the intent of this statute is to pro
vide educational proqrams with the expertise of state employees 
on a part time basis. For example, state accountants and engineers 
may teach in programs conducted by the institutions outside the 



Mrs. Jane K. Buser 
September 17, 1974 
Page 2 

normal hours of employment, i.e., at night and on weekends. How
ever, the law does not contemplate the situation where a full time 
employee in one department is also a full time faculty member. 
The conflicts on an employee's time are readily apparent. Nor 
does the statute permit a full time faculty member accepting ad
ditional employment in any other department, whether on a full time 
or part time basis. 

Therefore, we are of the opinion that the full time employee 
of the Historical Society and full time instructor at Boise State 
will have to make a choice of state agencies. If he is a full 
time faculty member, he cannot serve even on a part time basis 
as a curator for the Historical Society. If he is a curator for 
the Historical Society, he cannot be a full time faculty member, 
although he could perform services as an instructor to the Univers
tiy on a part time basis after complying with the administrative 
requirements of Section 67-2508, Idaho Code. 

We trust we have been of assistance. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 

JRH:lrn 
/) (;,, O , 2_,,, 



STATE OF IDAHO 

W. ANTHONY PARf< 

Mr. Ben F. Eberhardt 
Executive Secretary 

OFFICE OF THE ATTORNEY GENEHAL 

BOISE 83720 

State Commission for Pardons and Parole 
Post Office Box 7494 
Boise, Idaho 83707 

Dear Mr. Eberhardt: 

September 18, 197L~ 

OFFICIAL OPINION #75-48 

The State Commission for Pardons and Parole has asked for 
an opinion indicating the application of Section 20-223, Idaho 
Code, to the commutation power of the Commission. 

The starting place for statutory interpretation is with the 
statute itself. An examination of se·ction 20-223 reveals· that 
the word "commutation" is nowhere used. The statute by title 
and content is concerned with rules and regulations governing 
parole. It is thought by some that parole is an exercise of 
clemency and as such is equivalent to a commutation. In Section 
20-223 the Legislature seems careful to avoid that conclusion by 
the specification of an operational definition for parole which 
would exclude ordinary definitions of commutation: 

'
1A parole shall be ordered only for the best 
interests of society, not as a reward of 
clemency. It shall not be considered to be 
a reduction of sentence or pardon._" 

There being no ba~is for finding application of this statute 
to the power of commutation which is consistent with a plain read
ing of the language, only compelling reasons should be used to 
find such application. Such reasons would only be found by ref
erence to the Idaho Constitutio~, the statutory setting of Sec
tion 20-223, or the laws which pertain to commutation generally. 

The Idaho Constitution provides for the power of commutation 
at Article 4, Section 7, which reads in pertinent part as follows: 
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rr§7. THE PARDONING POWER.--From and after 
July 1, 1947, such board as may hereafter be 
created or provided by legislative enactment 
shall constitute a board to be known as the 
board of pardons. Said board, or a majority 
thereof, sh~ll have power to remit fines and 
forfeitures, and to grant commutations and 
pardons after conviction and judgment,either 
absolutely or upon such conditions as they 
may impose in all cases of offenses against 
the state except treason or conviction on 
impeachment. The legislature shall by law 
prescribe the sessions of said board and the 
manner in which application shall be made, 
and regulate proceedings thereon, but no fine 
or forfeiture shall be remitted, and no com
mutation or pardon granted, except by the 
decision of a majority of said board, after a 
full hearing in open session, and until pre
vious notice of the time and place of such 
hearing and the release applied for shall have 
been given by publication in some newspaper of 
general circulation at least once a wee~ for 
four weeks. . .. '' 

The Constitution thus gives the Board of Pardons the power of 
commutation, with the Legislature having the power to designate 
that board. The current designation of that board is the Com
mission of Pardons and Paroles, as established by Section 20-210, 
Idaho Code: 

"20-210. COMMISSION OF PARDONS AND PAROLES:-
APPOINTMENT--QUALIFICATIONS--TERNS--SALARY-
STAFF.--The board shall appoint a state com
mission of pardons and parole, in this chapter 
referred to as the commission, which shall 
succeed to and have all rights, powers and 
authority of said board of pardons as are 
granted and provided by the provisions of the 
constitution of the state of Idaho .... " 

The general rule of law is: 

'
1While ... the legislature may not interfere 
with, or control the proper exercise of, the 

-2 . 
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pardoning power where it is conferred by the 
constitution on the executive without express 
or implied limitations ... provisions may be 
made by legislation which will render the 
exercise of the power convenient and efficient." 
67 C.J.S. §3f. [footnotes omitted] 

and this would extend to commutation power as it exists in the 
State of Idaho: 

"Where the power to commute is expressly or 
impliedly vested in the pardoning power, it 
cannot be affected by legislative or judicial 
action, or impaired or undermined in any par
ticular, unless the grant of the power is 
expressly made subject to regulation .... " 
67 C.J.S. §l5a(2) [footnotes omitted) 

This result is reached through a principle of constitutional 
interpretation by which the Legislature is not permitted to 
erode an exclusive grant of power given to another branch of 
government in repugnance to the constitution to which it·is 
subject. 

This principle was recognized by the Idaho Supreme Court in 
the case of Ackley v. Perrin, 10 Idaho 531, 79 Pac 192 (1905), 
in a discussion of the power of the Legislature to enact regula
tions controlling what was then the "state prison commissioners" 
who received their power by the former Idaho Constitution Article 
10, Section 5. The Court stated that: 

"While the legislature have the undoubted right 
to point out a method of exercising these 
powers and impose special duties upon them, 
we are satisfied that the legislative depart
ment of the ·government would have no power or 
authority to limit or in any way interfere 
with the full and complete exercise of the 
powers and duties conferred by the constitution, 

11 10 Idaho at 535. 

The grant of power at Article 4, Section 7, Idaho Constitu
tion, does provide.that 11 [t]he legislature shall by law prescribe 
·t11e -·sessions of said board and the manner in which application 
shall be made and regulate proceedings thereon, .. . 11 The plain 
import of that language is to authorize the legislature to 
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establish procedures which assist the board in the exercise of 
its power. It would be unreasonable and contrary to the over
whelming weight of authority on this subject generally to read 
that language as authorizing the Legislature to substantially 
impair the pardon or commutation power through procedural reg
ulation. 

Using the rule of construction exemplified by Ackley, supra, 
with the language of constitutional provision for pardon and . 
conmmtation power, the conclusion must be reached that the Idaho 
Legislature may not restrict the cornmutation power granted in 
the Idaho Constitution which is now vested in the Commission. 
It would follow from this that Section 20-223, Idaho Code, cannot 
restrict the commutation power of the Commission. This result 
strikes against any attempt to extend the plain language of Sec
tion 20-223 as applying to the power of. commutation of the Com
mission. 

The last sentence of Section 20-223 purports to limit the 
pardon power: 

"No person or persons who have been committed 
for the crime of murder in the first or second 
degree in which the crime was committed in the 
commission or attempt to commit any sex offense 
upon the person of the victim of such crime, 
shall be released from custody before the ex
piration of the full term of his or their sen
tence, by said board,~ pardon,· or parole." 
[emphasis added] 

It is because ·commutation and pardon power are conferred together 
in the Idaho Constitution, and because commutation power is often 
thought to be included.necessarily in pardon power, i.e., power_ 
to forgive the whole implies power to forgive a part~at it i's 
appropriate for this opinion to consider the effect of. that ref
erence to pardon power just cited. 

The reference to pardon seems entirely out of place in this 
statute which, with this single exception, speaks to rules and 
regulations governing parole. While the principles of constitu
tional and statutory construction, especially when reviewed in 
light of their general application to the law of executive clem
ency, would require the conclusi.on that the reference in Section 
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20-223 to pardon power is unconstitutional as repugnant to 
Article 4, Section 7 of the Idaho Constitution, a less severe 
approach is available. 

Section 20-223 is a siatute addressed to the Board of Cor
r,ection, giving it powers to regulate the granting of parole and 
imposing restrictions upon that power. When that portion making 
reference to "pardon'1 was enacted, the Board of Correction was 
the Legislature's designee of the constitutional powers of the 
Board of Pardons. However, in 1969 the Legislature removed the 
constitutional powers of the Board of Pardons from the Board of 
Correction and placed that power in the Commission of Pardons 
and Parole. 

lfuatever may be said about the legitimacy of the purported 
restriction on pardon power as applied to the Board of Correction 
~hen it contained the pardon power, a narrow reading of Section 
20-223 and Section 20-210 discloses no attempt by the Legislature 
to limit the pardon power as that power now rests in the Commis
sion. The Commission through Section 20-210, Idaho Code, enjoys 
"all rights, powers and authority 0 of_ the constitutional Board 
of Pardons. Section 20-210 also provides that the Commission may 
receive such powers as relate to probation and parole as the 
Board of Correction may delegate. In no sense can it be contended 
that the Board of Correction may delegate to the Commission a 
limitation on its constitutional power of pardon -_and commutation. 

Since the pardon prohibition in Section 20-223 requires that 
the specified convicts not be released from custody "by said 
board, by pardon", and this provision clearly referred to the 
former pardon power of the Board, it should be assumed that the 
provision ceased to have any effect after the Board of Correction 
lost its power to grant pardons. 

In conclusion, the .. Commission is not required to apply Sec-: 
tion 20-223, Idaho Code, to its constitutional powers to commute 
sentences, because the statute expressly excludes the reduction of 
sentence aspects of clemency which is the subject of commutation, 
a result which is strengthened by consideration of principles of 
statutory and constitutional interpretation as they generally 
apply to clemency law. The single reference to npardon" at the 
end of the statute no longer has effect since the pardon power of 
the Board of Correction no longer exi~ts. 

FOR THE ATTORNEY GENERAL 

t,llr11a1e! J)_ &~ 
RONALD D. BRUCE 

RDB:R Assistant Attorney General 
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ArronnEY GEl'lEHAL 

STATE OF IDAHO 
OFFICE OF J"HE ATfORtlEY GENEHAL 

BOISE 83720 

September 19, 1974 

OFFICIAL OPI~ION 
NO. 75-49 

Dr. James A. Bax, Director 
Department of Health and Welfare 
Statehouse 
Boise, Idaho 83720 

Re: Disposal of Animal Car
casses Deposited on Privately 
Owned Property 

Dear Dr • .Bax: 

On September 12, 1974, yc:iu forwarded to this office the following 
question: 

to 
of 

In circumstances where the legal ownership of an 
animal carcass cannot be determined, who is res
ponsible for the. removal and disposa.l of said 
carcass when it is deposited in privately owned 
streams, lakes, reservoirs, canals or other water
ways of this state? 

In reply thereto 
remove and dispose 
the Idal10 Code. 

it is our opinion that the counties are obligated. 
of such waste pursuant to Section~ et seq ----

As noted in our opinion of Hay 8, 1973, 11 The solid waste disposal 
laws were passed for the purpose of reducing the threat to health posed 
by refuse such as animal carcasses''. On June 28, 1973, the Idaho Board 
of Environmental a~d Community Services (Health and Welfare) adopted 
Solid Waste Management Regulations and Standards in furthero.nce of that 
legislative intent. 
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"Public waters" are. define.cl in the regulations and standards to 
include "lakes, ponds, reservoirs, springs, wells, rive.rs, streams, 
creeks, marshes, canals, drainage. ditches and all other bodies of 
surface. or underground waters, natural or artificial, public or 
private. (except those private. waters which do not combine or effect 
a junction with natural surface or underground waters) which are 
wholly or partially within or bordering the State or within its 
jurisdiction." (emphasis added) Page 3. 

The disposal of animal carcasses is specifically treated in 
Part II, Section 2.26 of the. rules and regulations which deals with 
"putrescrible wastes" which are defined as "solid wastes capable of 
being de.compose.cl anaerobically with sufficient rapidity as to cause 
nuisances from offensive odors or produce fly breeding conditions.'' 
Page 4. 

In clarification of its intent to place solid waste disposal 
exclusively within the responsibility of the counties the legislature 
re.quired any land owner who wishes to dispose of solid waste on his 
own land to: obtain a permit the.re.for from the County Board of 
Commissioners. Section 3:t.-4408, Idaho Code. 

---------- --
It is clear from the statutes, regulations and standards 

applicable that the county has the responsibility to remove ancl 
dispose of animal carcasses found in privately owned waters wh12.re. 
actual m-mership cannot be determined. 

Pl.ease feel free to contact this office in the event further 
eJ~ri[icatlon is required.· 

TC:lab 

Yours very truly, 

,,----FOR-l.l!E AC'TORNEY·. G.ENERAL . ) r(-

(
\ .. 

'~-
~;•·,·v · .,,, .' ., r:rry -~~ ai;,~~ +~ 

Assistant Attorney General 
Environmental Services 
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September 21, 1974 

City of Ketchum 
%Mr. James W. Phillips 
St. Clair, St. Clair, Hiller & Benjamin 
Christmas Tree Building 
P.O. Box 424 
Ketchum, Idaho 83340 

OFFICIAL OPINION ~~75-50 

Dear Mr. Phillips: 

On-behalf of the City of Ketchum, Idaho you have requested 
an Attorney General's opinion to resolve the question as to 
whether one individual may hold the office of Mayor, and as 
Fire Chief, be a paid fireman for the city at the same time. 
The inquiry is in essence whether the holding of one office is 
incompatible ·with the holding of the other. 

The doctrine of incompatibility of offices is derived from 
common law, rather than statute. Based upon a public policy 
which finds repugnant the possibility of two offices being held 
by one person when the functions of each may be inconsistent 
with the other, the test of incompatibility is stated as fol
lows: 

"[The test] is found in the principle 
that the incompatibility is recognized 
whenever one is subordinate to the other 
in some of its important an~ principal 
duties, and subject in some degree to 
the other's revisory power. Thus, two 
offices are in compatible where the in
cumbent of the one has the power to re
move its incumbent, even though the con
tingency on which the power may be ex~ 
ercised is remote." 63 Am. Jur 2d. Pub
lic Officers and Employees, §74, p. 676; 
quoted with approval in Haskins v. State 
Ex. Rel. Harrington, __ Wyo. , 516 P.2d 
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1171, 1174 (1973); cf People v. Thompson, 
55 Cal.2d 147, 130 P.2d 237, 239 (1942). 

It should be noted that this common law prohibition against 
the holding of more than·one office at the same time has been 
1,ogically extended to negate the attempt to distinguish "office" 

-from public employment. In Kaufman v. Pannuccio, 121 N.J. Super. 27, 
295 A.2d 639, 641 (1972) the Court~eld that as city employees, 
neither the assistant tax assessor nor a lieutenant in the 
police force could continue as such while being members of the 
city council. Focusing upon the same issue, the Wyoming Su-
preme Court resolved it thusly: 

"Subordination is the key word. After 
considerable research and careful con
sideration of the reason and basis for 
the rule against incompatibility, a ma
jority of the Court are convinced that 
we should not let ourselves be bound 
by technical definitions of the word 
off ice. . . . " Haskins v .. State ex 
rel Harrington, supra 516 P. 2d at-p. 
1178. 

The Court went on to hold that employment as a teacher 
and the holding of office as member of the board of trustees 
of the school district were incompatible. Ibid. 

In the instant case, the Mayor would have revisory power 
over the Fire Chief. As the administrative official for the 
city, Section 50-602, Idaho Code affords to a mayor "superin
tending control of all the officers and affairs of· the city." 
As mayor, one acts as a trustee for the municipality. That 
public trust is violated if the mayor acts for himself in any 
matter which concerns the city. People v. Thompson, supra, 
130 P.2d at p. 240. Without doubt, the exercising of "super
intending control". over such matters as salary, tenure, and 
working conditions of city employees would place an issue of 
conflict before the simultaneous office holder which might re
solve itself to the detriment of the public. 

A review of Idaho decisions reveals no judicial analysis 
of the incompatibility issue although Jordan v. Pearce holds 
that one cannot hold both the office of county commissioner 
and clerk of the district court simultaneously. 91 Idaho 
6B7, 691, 420 P.2d 419, 423 (1967). Its decision is apparent-
ly based in part upon the fact that the county con@issioner 
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had the delegated authority to fix the salary of the clerk. 

The above premises considered, it is the opinion of the 
Attorney General that the simultaneous holding of the office 
.of Yayor and of employment as Fire Chief by one person are in
imicable to the public trust and is prohibited under the 
doctrine of incompatibility of offices. 

CDB:lm 

r.J- l}t,.! 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

Co.[J 
CHRISTOPHER D. BRAY 
Assistant Attorney General 
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OFFICIAL OPINION #75-51 

Rendered in response 
to the request of: 

Date: 

Gary M. Haman 
Prosecuting Attorney 
Kootenai County 

September 20, 1974 

This request for a formal opinion poses the following 
question: 

"May a munjcipal corporat_ion enact 
an ordinancc--requlatlng-conduct -al
ready~-pr9hibi_t:_tiZC75~{-s_t_c1 te 1~w but 
prescribing a lesser criminal pen
alty the ref or ? 11 

The question has not been sp-ecif icall y answered by the 
Su~reme-C~urt of Idaho, although the Court-has considered 
certai~ other facets of the power of municipal ~orporations 
to enact ordinances on subjects already addressed by state 
law. 

Elsewhere there is ·a division of authority with respect 
to the power of a municipal corporation to enact a penal ordin
ance with a less restrictive penalty covering the same topic 
as is covered by a state statute. Consequently, we must look 
for guidance to decision~ of other jurisdictions read in light 
of the general direction indicated by our own high court. 

that 
Article XII, Section 2 of the Idaho Constitution provides 

"Any county or incorporated city or 
town may make and enforce, within its 
limits, all such local police, sanitary 
and other regulations as are not in con
flict with its charter ,,r ,'lith the gen
eral laws." 

\ . 



This constitutional grant of power is supplemented by a 
;tate statute which provides that: 

"Cities shall make all such ordinances, 
by-laws, rules, regulations and resolu
tions not incon~istent with the laws 
of the state of Idaho as may be exped
ient, in addition to the special powers 
in this act granted, to maintain the 
peace, good government and welfare of 
the corporation and its trade, commerce, 
and industry. Cities may enforce all 
ordinances by inflicting fines for the 
breach thereof, not exceeding the a
mount permissible in probate, justice, 
and courts of similar jurisdiction for 
any one (1) offense, or penalties of not 
more than thirty (30) days imprisonment 
in the city jail, or both such fine and 
imprisonment, recoverable with costs, 
and in default of payment, to provide 
for confinement in prison or jail. 11 

Idaho Code, Section 50-302. 
-- ---~-p--~-----=-" 

The foregoing constitutional and statutory provisions, 
a}· together, authorize municipal corporations to enact penal 
:tatutes, but impose a penalty limitation upon ordinances en
cted by municipal corporations. Thus, the marijuana possession 
,rdinance enacted by the city of Post Falls would be limited 
--~- a penalty of lesse~ severity tha~·that prescribed for the 

ime offense bv the Uniform Controlled Substances Act, Idaho 
)de, Section~?::3..1::2701 et seq. The elements of the offense of 

.1r:Cjuana possessTc5h---are essentially the same in both the Post 
'ills ordinance and the ~tate statute. 

The point from which this inquiry must start is the gen
ral principle that municipal corporations may enact ordinances 
~d regulations, penal in nature, even though the offenses thus 
,0fined are also the subject of state regulation. The only 
ualifications are that the municipal ordinance not be in con-
J.ict with the general law and that the subject be not preempted 
J the legislature. 

"The mere £act that an offense is made 
punishable by state statute does not 
prevent a municipal corporation from 
legislating on the same subject, and, 
generally speaking, it is within the 
power of such a corporation to enact 
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and enforce regulations penal in their 
nature in aid of, or not in conflict with, 
the penal laws of the state. However, 
a municipal corporation has no power 
to enact regulations which tend to 
defeat or which run counter to the 
penal laws of this state, whether 
they be laws relating to felonies or 
to misdemeanors. A municipality can-
not repeal or override the criminal 
laws of the state." 62 C.J.S. Muni-
cipal Corporations, §145 P. 299-.---

This principle was 
urly in the history of 
Jl, 67 P. 491 (1902) a 
nance was challenged. 

adopted by the Supreme Court of Idaho 
the state. In State v. Quang, 8 Idaho 
battery prosecution under a city ord
The court held that 

" . The ordinance is not in con-
flict, but in harmony, with the 
general law. The authority of the 
city to enact police regulations, and 
to enforce them, where they do not con
travene any general law of the state, 
is, under the provisions of our con-
stitution, beyond question 11 

8 Idaho at 194. 

Quite clearly, municipalities are not restricted in their 
JOWer to regulate to matters of rner~ly local concern. 

The key considerations are whether the legislature has 
~reernptcd or covered the field and whether the scheme of regu~ 
Lation undertaken by the municipality amounts to a conflict with 
the general law of the state. 

There is considerable disagreement over what constitutes 
;1 "conflict II or, at least, the lack of a single definition of 
~ufficiently general applicability to cover all of the most 
,:ommon circumstances ·which might be encountered. The most. 
commonly ucceptable formulation is that 

11 In qeneral, no conflict exists bebveen 
a state enactment and a municipal regu
lation unless both contain provisions 
which are irreconcileable with each other. 
The fact that a municipal corporation im
poses regulations additional t.o those of 
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the state does not necessarily create a 
conflict. A conflict exists, however, 
where an ordinance permits that which 
the state enactment prohibits or pro
hibits that which the state enactment 
permits." 62 C.J.S., Municipal Corp-
orations, §43 (b) (3) --

In the case of Ray v. Denver, 121 P.2d 886 138 A.L.R. 1485, 
:he court noted that 

" ... as the criterion of destruc..:. 
tive conflict, under either the basic 
rule or the principle invoked by the 
city, it seems evident that in the 
final analysis the courts revert to 
the determination of what might be 
called the factual question of whether 
the ordinance forbids the doing of a 
thing which the statute authorizes . 

11 !:_1• I 1.38 A.L.R. I 1488. 

California courts, on the other hand, have taken a dif-
erent and somewhat peculiar position: 

" . . If we look to the rule in Cali
fornia· for determining whether a city 
ordinance is in conflict with a state 
law and for.that reason void, the city 
being limited by our constitution to 
such police regulations 'as do not con
flict with general laws,' we find it 
established that 'there is a conflict 
,,1here the ordinance and the general 
law punish precisely the same acts.'" 
People v. Zook, 197 P.2d 851, 852 (Cal. 
r-948--) --

The foregoing fonnuJation must be considered to have been 
~jected in Idaho by virtue of the courts ruling that municipal
~ies are permitted to legislate with respect to the same topics 
JVered by state law. State v. Quang, supra. 

There is little doubt that a municipal ordinance which 
~galizes conduct prohibited by a state statute is invalid. 
1 the matte:::- of In Re Ridenbaugh, 5 Idaho 371, 49 P. 12 (1897) 
.r~ court considereda municipal ordinance regulating and licens

. '•f ~rambling C:!Stablishrncnts in the face of a state statute Hh:Lch 
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-i6rohibited gambling. The court held that approval of such a muni
cipal ordinance would be tantamount to special legislation 1 in 
violation of Article III, Section 19 of the Constitution and 
further noted that 

" . It was not the intention to per-
mit or authorize the councils of in
corporated cities to legalize, by ord
inance, acts prohibited as criminal by 
the general criminal laws of the state, 
or to enforce ordinances in conflict 
with the general law. In case of a con
flict, the ordinance must give way." 
Id., P. 375. 

The Supreme Court of Colorado came to the same conclusion in 
Vick v. People, 445 P.2d 220 (Colo. 1968). Colorado is a home 
rule-state and its constitution provides that municipal ordin
ances supersede state statutes on matters of strictly local 
concern, but not on matters of "mixed" state and local con
cern. The prohibition of gambling by state statute was found 
to be a matter of not strictly loc~l concern and the legaliza
tion of gambling by a municipality was in direct conflict with 
the state law. 

In Washington, ~hich has a constitutional provision sim
ilar to Article XII, Sectidn 2 of the Idaho Constitution, the 
Supreme Court has held that a city may enact ordinances for the 
punishment of offenses already made punishable by state law, 
but may not enact ordinances in conflict with the general law. 
Miller v. ~ity of Spokane, 311 P.2d 165 (Wash. 1949). 

A municipal ordinance which restricted the right to sell 
groceries on Sunday in Kansas was found to be invalid in light 
of the stc1te statute gr'anting such a right. House v. City of 
Topeka, 286 P.2d 180 (Kan. 1955). In Bennion v. City and 
County of Denver, 504 P. 2d 350 (Colo. 1972) the court struck 
down a ;:~-:-Cty ordinance which prohibited any resistance to a 
police officer attemptin~ to make an arrest. At the time, Colo
rado had a state statute permitting resistance to unlawful ar
rests. Tho Court found that the matter was of state wide con-. 
cern and held that a municipal corporation was without power 
to forbid what the state statute permits. 'l'he court was con
cerned, omong other things, about the need for uniformity in 
such ma l: ter s. 

Accordingly, it may be concluded that a municipal corpor
ation may not legalize what a state statute prohibits, nor may 
it prohibit what a state statute! 2rmits. 
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Not all questions of conflict between municipal and state 
egislation arise in the context of a municipality purporting 
o legalize what is forbidden by the state or attempting to 
'orbid ~iliat is permitted by the state, however. The question 
s a more difficult one when a municipal ordinance differs from 

r state statute in the restrictiveness of its scheme of regula
.ion. In New Jersey, the legislature enacted a statute regulat
ng multiple family dwellings for the purpose, inter alia, of 
:etting minimum standards for the construction of such housing. 

municipaJ_ corporation enacted an ordinance purporting to reg
:late and license multiple family dwellings. The local ordin
nce was substantially less restrictive in its requirements 
han the state statute. The court found the municipal ordinance 
o be in conflict with the state statute and, therefore, in
alid. In reaching .this conclusion, the court noted that the 
·tate had preempted the field by specifically forbidding muni
lpalities to license or regulate persons holding a state 
icense. Furthermore, the state had provided for only one 
reemption exemption, i.e., that the municipality could enact 
ore restrictive regulations. In the cour~s view, the purpose 
f7:his statute was to provide minimum standards_ for multiple 
amily housing and, consequently, less restrictive local pro
ision would defeat the purpose of and be in conflict with the 
~ate statute. Boulevard Apts., Inc. v. Bourough of Hasbrouck 

:'.::s., 268 A.2d 359, 111 N.Y:-super"-::-408 (N.J. 1970~ 'I'his case 
SC1

• 3tinguishable from the present factual situation inasmuch 
s tu/2 attempted municipal ord-inance was in direct conflict. 
lth the purpose of the statute to impose minimum standards of 
Jusing. Penal statutes which do not. attempt to impose minimum 
tandards of regulation, as opposed to penalties, do not fall 
Lthin the rule of the case. 

In Ray v. Denver, supra, a municipal ordinance imposing 
:sser standards concerning interest rates on small loans than 
~re prescribed by the state statute was held invalid in light 
," the cornprehensive state regulatory scheme which, the court 
)und, was intended to preempt the entire area. 

The Idaho Supreme Court has considered regulatory differ~ 
1ces in several cases concerned with the regulation of alco-
1lic beverages. The power of municipal corporations and coun
'es to impose regulatory standards differing from the state 
:andards has been upheld. In Clyde Hess Distributing Co. v. 
,nneville County, 69 Idaho 505, 210 P.2d 798 (1949), the court 
ld_ that a municipality was permitted to restrict the hours 

,r the retail sale of alcoholic beverages more greatly th~n 
d the state statute. The Court found no conflict between 
.e municipal ordinance and the state statute and found, further, 
at provL~ions in the state code r•ermitting municipalities and 
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:.:, 
l-::<" ~'.,ties to "license and reguL:i. te places" ,for the sale of 
alcoholic beveragc'cs indicated that the legislature had not 
intended to occupy the entire field of alcoholic beverage 
regulation. See also Taggart v. L3:t~!2: County, 78 Idaho 99, 
298 P.2d 979 (1956). 

In Taggart v. Latah County, supra, the court found that 
the local regulations were not so restrictive as to operate 
piohibitively. There is, in-other words, a line beyond which 
a municipality or county may not go without creating a conflict 
with the state statute. It is clear that the policy of the 
state liquor regulation is to permit the sale of alcoholic 
beverages within the state-and a municipal regulation drawn so 
restrictively as to defeat that purpose would be conflicting 
and invalid. 

'I'he same cri terfo apply to differences between municipal 
~nd state legislation with respect to the penalties prescribed 
by each for the same offenses. Generally, a municipal ordinance 
will be upheld if its penal provisions are not so vastly dif
ferent from those of the state statute as to defeat the state 
cegulatory scheme. Differences between state and local a$sault 
rnd battery statutes which were qualitatively the same as the 
iifferences between the Post Falls ordinance and the Uniform 
~ontrolled Substances Act were considered by the Supreme Court 
of nolorado in City of Aurora v. Martin, 507 P.2d 868 (Colo. 
L9,J). The state assault and battery statute provided for a 
aaximum penalty of a year in Jail and a fine of $500. The city 
statute, which was essentially the same 0ith respect to the 
~lements of the offense, prescrib~~-a maximum penalty of 
10 days in jail and-a fine of $300. The court found the muni
~ipal ordinance to be valid, believing that the regulatory 
1uestion was a matter of "mixed" state and local c·oncern and 
:hat the lesser municipal penalty created no great intrusion 
:..nto state wide uniformity of regulation. The mere fact that 
.~ere was a difference befween the municipal and state statutes 
~th respect to penalties was not found to create a conflict 
,,:::t•,:een the two. 

" If a statute provides for a sub-
stantially greater penalty than does a 
similar municipal ordinance, this fact 
s~y be considered in ruling whether the 
;cneral assembly intended, by enactment 
of the statute, to preempt that field of 
r0gulation. Except in felony categories, 
;~-::re difference in penalty provisions in 
~ st~tute and ordinance does not neces
sarily establish a conf 1 ict in the sense 
r~ i :; cuss e c1 here . " I cl. , ;_", . 8 7 0 . 
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A locnl stntutc providing a lesser penalty than a duplicate 
s stntute wus also proved in Utah in the case of State v. 
Doane, 483 P.2d 238 (Utah 1971). 

A municipal ordinance which conflicts with legislative 
grading of offenses conflicts with the general law. In 
Ohio, which has a constitutional provision almost identical 
to Article XII, Section 2 of the Id~ho Constitution, a 
·nunicipa.l ordinance making the dispensing of contraceptive 
•lc~v.i.cet__; o. misdemeanor was found invalid in light of the 
state definition of the same offense as a felony. 

"While the home rule amendment of the 
Ohio Constitul.:io,1 · permits municipalities 
to adopt local Police regulations, it 
is settled in this state that, if such 
regulations make the same conduct as 
proscribed by state law a misdemeanor, 
when the state makes it a felony, then 
the local police regulation is in con
flict with the ~tatutory enactment and 
is unconstituional. 11 Id~, P. 281-282. 

It appears to be the rule in California that a municipality 
·ay not impose a greater penalty than the legislature has imposed 
o:r +.:he same crime, but may impose a greater penalty in the 
xeJ..cise of its power to impose additional qualifications in 
field already covered by the general law if the municipally 

efined offense is not precisely the.srune. For example, a 
tate statute making the use of offensive language in the pres
~ce of women or children a misdemeanor punishable by 90 days 
~ jail and a fine of $200 is not precisly the same as muni
Lpal ordinance making offensive language directed to a tele
~one operator an offense punishable by a $500 fine and 6 months 

-1 jail and does not invalidate the municipal ordinance. Ex 
1rte Borah, 208 P.2d 405 (Cal. 1949). The California 
mrts consider the imposition of a vastly greater penalty 
, a municipality than is allowed by a state statute to be 
m-harmonious with the ~tate enactment and void. Id. 

In Kansas, where municipal corporations are empowered 
statute to make a11 needful police regulations, a city 

·dincrnce ':ihich imposes a heavier penalty for the scJme 
fense th~n does a st~te statute is valid. City of Fort 

'.Ott v. i11.~1)1-1ck:le, 196 I'.2d 217 (Kan .. 1948). --- -- ---

The question 
~-) qt1e~3 tior1 of :i 

·! 9eneral law. 

of preemption is sorne,·1l1c1t different than 
conflict between municipal ordinances a~d 
rr11e 1eg-1.2lat11i--e :-:12~~ 1-1rcer.~?t t.l1~2 ~ield o= 
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requlat.ion c1nd thereby preclude the enactment of even those 
·-'j:nur1icipal ordinances ~-,hich do not conflict with state law. 'I'he 

Idaho Supreme Court has held that police powers conferred by 
the state upon a municipality may be enlarged, modified or 
withdrawn by the state at any time. Vil.luge of Lapwai v. Al
ligier, 78 Idaho 124, 299 P.2d· 475 (1956). -----

The same implication follows from the theorem that 

" • A constitutional provision that 
rnunicipalties shall ha~e authority to 
exercise all powers of local self-govern
ment,· and to adopt and enforce within their 
limi£s such local police, sanitary, and 
other similar regulations as are not in 
conflict with general laws, does not de
prive the legislature of the right to 
exercise its police power by general 
lcnvs operating uniformly throughout the 
state. The term· 'general· laws' has been 
held not to refer to rules of the com-
mon law, but to laws passed by the legis
lature which are of general application 
throughollt the state .. " 62 C.J.S. 
Municipal Corporations, §144, P. 298. 

Flowever, pr~emption of a field of regulation ~ill not be 
implied from the mere fact that the state legislature has en
acted statutes on the subject. 

"The state and a municipal corporation 
may have concurrent jurisdiction over 
the same subject matter and in· which 
event may make regulations on the sub~ 
ject notwithstanding the existence of 
state regulations thereon, provided the 
regulations or laws are not in conflict. 

"The mere fact.·that the state has legis
lated on a subject does not necessarily 
deprive a city of the power to deal with 
the subject by ordinance. [Citations 
Omitted] State v. Poynter, 70 Idaho 
438, 441, 220 P.2d 336 (1950) (Constru
ing Idaho Constitution, Article XII, §2 
and r.c. 50-1109, now 50-302) 

Mo~oovcr, if there is some indication in a state statute 
to the: effect that thE~ legislatur,, did not cover the entire 



e of regulation, no preemption ~ill be found. As noted 
·eviously, the court permitted municipal liquor regulation 
Lffering somewhat from state regulatory provisions on the 
Jsis of a state statutory provision allowing municipalities 
J license and regulate places where alcoholic beverages are 
Jld. Clyde Hess Distributing Co. v. Bonneville County, supra. 

In Ci.!:Y of Aurora v. Martin, supra, the court based its 
i.nding that a rnunicipal ordinance providing a lesser penalty 
1r assault and battery than did the state statute constituted 
1e regulation of an area not preempted.by the state legislature 
1 several factors. For one thing, the state statute contained 
1 express preemption provisi6n nor anything from which an 
1tent to preempt could be implied. The court held that the 
·re enactment of a state penal statute was not tantamount to 
·eemption of the field, as has the Idaho Supreme Court. More
·er, the court found that the difference in penalty provisions 
:tween the municipal and state statutes was not great enough 
.at the state's interest would not be protected by a proceed-
g under the municipal ordinance. The court went so far ·as 
say that the absence of a statute delegating regulatory 

wer to municipalites was not determinative, a finding that 
uld not be necessary in Idaho where a -state statute delegat

.g regulatory power exists apart from the constitutional pro
fdon. I.e. 50-302. 

Conclusion 

After examination of the foregoing authorities, we con
ucle that the legislature of the State of Idaho has not, by 
~ctment of the Uniform Controlled Substances Abt, preempted 
~ field of marijuana regulation. In this connection, we 
~e that Section 37-2735 of the Act provides that 

"Any penalty imposed for viola
tion of this act is in addition to, 
and not in lieu of, anv civil or 
administrative penalty-or sanction 
othen-,ise authorized bylaw. 
(Emphasis Added) - --. 

Inasmuch as municipalities are clearly authorized to en-
ordinances for the punishment of offenses which are also 

!s~2ble under the general law, the Post Falls ordinance imposes 
:~anction othervrise authorized by law." The legislature ha;, 
Jthcr words, left the way open for the enactment of other 
il regulations governing possession of marijuana. 

There are other reasons for concluding that the leqislature 
not wholly occupy the field 0 1 narcotics requl0ti.on-by thc 



Un"ilorm Controlled Substances Act. The Supreme Court indicated 
in Clyde Hess Distributing Co v. Bonneville County, supra, that 
local re-gulation ot a particular subject was not inconsistent 
~ith state law unless it should appear that the legislature 
intended to occupy the entire field of regulation. In other 
cases, the legislature has done this by a specific preemption 
nrovision included within an enactment. See I.C. §18-1521. 
I.. ·,.. -- --· ,. 

>Jo such specific provision for preemption of munic:i~par·ordinances 
appears in the Uniform Contrblled Substances Act. Instead, the 
1.egislatur.e has provided that the act is "in addition to, and 
;1ot in lieu of" other sanctions. I.C. ,§37-273,8. Furthermore, 
the regulation of narcotics and marijuana s·~ matter of mixed 
state and local concern. The suppression of narcotics is as 
·::uch- an interest of the municipality as it is of the state. 

It has been held that ihe detailed nature and pervasiveness 
Jf a regulatory scheme is evidence of a legislative intent to 
ireernpt the field. This was the case in Ray v. Denver, supra. 
Iowever, in Ray the state regulatory schemewas detailed in 
--espect to describing standards for the charging of interest· on 
;mall loans. Therein, the municipal ordinance defeated the 
ntent of the state statute by setting a different standard 

,y which an offense would be judged. The municipal ordinance 
ended to legalize what the state statute prohibited. That 
s ~at the case with the Post Falls ma~ijuana regulation which 
~l-~ the same conduct an offense as does the state statute. 
'he detail incorporated in the Uniform Controlled Substances 
ct, like the state liquor regulations, does not suggest a pre
mptive intent, especially in light-of Section 37-2735. 

We also conclude that there is no conflict between the 
·unicipal ordinance and the state statute. As noted, both deal 
·ith a matter of state and local concern. In addition, the 
;ifference in penalty is not such as to interfere with state 
2gulation or to grade th~ offense differently than the legis
ature has done by the Uniform Controlled Substances Act. Both 
ce misdemeanor statutes. The elements of the crime are the 
0me in each case and an.offender could be prosecuted under 
ither statute in the ex~rcise of prosecutorial discretion. 

The municipal ordinance does not interfere with the uniform
~y of the state statute inasmuch as the elements of the crime 
~e harmonious and the legislature has expressed no intent to 
,ke tho penalties uniform throughout the state. The penalty 
iff8rential here is the same as that approved by the Supreme Court 
'° Cc,Lorado in CjJ~y of Aurora v. Martin, supra. It may be that 
rnrt::; have not been willing to find a conflict in such pen-
ty differentials for the reason that a sentencing court could 

.:>o,.:;;e the les~~er penalty even if proceeding under the state statute. 
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We conclude that the Post Falls ordinance is valid. 

LYNNE. THOMAS 
Deputy Attorney General 

LET:lm 
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ci.r., aichard J. !:lntchison 
D12::,uty Direct.or: 
I·.1::1ho P--~r.son .. '1Bl C:o,m;dssion. 
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02~r Hr. Hutchison: 

September 23! 1974 

OP::?ICIA..L O.?LiIO:t:J {;75-52 

You ha:,1e asked several qu2st:ions relating to t:he inter
;_;I.-:1y between the federal .i?,iir Labor Standards Act of 1938.r 
a~ ,X:Hi!ndedr and Section 67-';>327(B), !daho Codr~, as the two 
7 9 - ~ .. '- • ,.... - _,_ ------~--1.....,,, ~ - • -1 .... . 1,Llcv3 ;;.,. rect overtime compensa1-1.on :r:or ::> ... ate c ass.1.;tieu empl.oy.~es. 

:r 

Your first question as~s whether the }'air Labor Standards 
.'.V.:: t., i:\s it def in~s overtime for law enforcement. and ;fire pro
t:~ction. personnel 1 '

1 pree.mptsr1 the State law•s th~finiticn of. 
ov,,fftime ·for public eniployees. 'l'he Fair Labor Sta.ndards Act 
dc:,f ines overtinw3 for law enforc~1ent ."lnd fire protection personnel 
in. 'fitla 29,. Section 207 (k), United States Code, an ex::eption 
to the general overtime da:Eini tion found in "i'i tli~ 29, Section 
') ,., , •• I ) tJ • , -~.... t ,... ~ I.'1 ' l ;:l .... ' ' • -~ ,.,di \il t . n1.te1.:1 ;:5ka es ,_o, ... a. ....:a.no _aw ,..,.1;1:i::.1n,::s over-c.1.me i:or 
,, ,)'.tblic employees" in 'l'itla 67 1 Section 532T(G), Idaho Code, 
t:1, .. _~.r-9 b(::ing :n.o ~le};.:,arate definition for ltP~ e11£()JC(!i:·~1.1e.i1t ilnd 
fir8 p=otection personnel. 

~1.,l1-8 co r1f lii; i: .in is s -~10 !J.r ~1a ,t;~11 t:s itself a.s f 01.lot-vs ; i:eht~ 
:·1.°L>:)\t:_~" ... C.itctJ. St-=~tt.8 lD.~.~, clt:fir.1es o\r~"::!:cti~:)~:! fc;r t1u,l_1:Li('! e::~1plo:{c-:~~3 

t=i!~l~'.:t ti:·ai:~ 1-10:-(·}~t:;:J j.~1 ,2:-:cr:~si:3 r:)i~ e:~.igl-1t. (fi) 11.,)ur:; .iri .Ll :)~~ri!'.")d 
t)/ t~·1,'/(:~!~~1ty-•.f::cr1.lt:' {24) C():'1.S'~Cllti·t/.:~~ l\O)_lJ::1 or f(Yrt:y (40) t1ou:r-;.:; 
·~ ---. --·; -~,,:-::i.-ii --.-1 ,--).t." -·•"'t~:".t. ;..lJ.,,.1,·t-r-!l--! '~l· ·,(""',.,_,.,J.~ ...... ;..,.~ ( l cp) '"0",~..,--~-~---·~-:>tr•:::i. :'""',,.. -1, .... _. ~,_1 1• c,. f,J;_....::. ~1 1....4 ,,.,..!.- CiJ:t.,: •• 1-1:~._,_ ... ......,.._,..._,.. .~.., ..f.":.0·~.'t. ,.:... ·;1-J.f..- _._Q,J ....... ~.-J....:-•.._..-..;.t_,.4.v';~ .!.iO, .. j,,,.....:;,.,_ 

'? ( ~ .. ~ 2:; t·.1 t~;?~ :3 tD ... :1:.ir.11:-rI 3 :} :L1J.. 11<:11:r;i tl(l f tr;~-::: be rr.2'.!E (~I."" r.r..;rl t() .:ts . ,, <}1<,;i1 t 
( ;) ~-l()Ll}::"3 r~J2: rJ.,.:t.Y or .t:():Cty (t!_\0) l·1c)L1r~s. ;;>t;;!r, \·(Cr:?]"(,.': ·r11,:~ f~;Jr:~r-11 

;? -=~ j_ r... Ii~). tJ() :-C $ t,,).:ti:J ;~(t:ds i\C t 1 ()tl -t:-1,:1 o ·tk1r~~ 1-~ tl~l rt~J ; :~)r{;-.r i:3.Gt3 1 i>-1 
:.·~ t}.-)~i t::a_r\<.~{:! r i:l-t.:tt.: lat1 (;.n:r:'t)rcetu.:.~i1 ... c :1n.t,.1. _.fi~c::,:; 1;r .. ~c .. t:?!c-ti{)~ :--;f~rs<.Ynr1c➔ l 
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accrue overtime only aft.er they have worked o•.Jl.~r sixty (60) 
t1-cmrs in a w,~Hk ~ 2'he 2LSA providr"'s for a. yearly reduction 
oc i:h-a sixty-1101.1.r fiqure through ,J,3.nuary 1, 1978; nonethelclss, 
t'.1-:~ overtima cut-off figure for law enforcement anu fire prot,ac
tion employees will r<:::n:.1ain hi9h1:~r under- the FLSA than the 
cLJilt (8) hours per day/forty (40} hours per week standard 
a.dOi_::.ted by Sta.te law .. 

Obviously 1 the State provisions defining ovartime for 
'',?ublic employees,,. which apply to law enforc,3:ment and fire 
protection P'i.u::sonnel, are :11ore re:1trictive in favor of the 
(:£,iployee than the :e ederal ove:.:-tL:te law cov,~ring the ;;;a.me personnel. 
In li·qilt of this conflict, yoa ,::uk uhicn definition prevails4 
It i:a, my opinion that tha State luw definition of. overtime 
f ,y.,,. ,i nuh i 1.' ::. ,:yr,·,,,, 1,.oy ~.,,As ., ') .,.,,..,,V."> ' l s ()>/CC> l"' ;-, h '" f s'>/l ,c,r n 1 1 a_<.,7 ,~1 r;, f' i' ,._., 1.· t- 4 "'D .,.~ .. .,.,.;.. ·~,.,., ~ .. - -·~~t:'"' -- ! - - -,\..);,,.""" -- ---- ,._, ....... - ...... ,.:,..., .,,.. ,,\..;,..._ ,,... _.J..,.J ... 

ccv:9ring law ,~mforce:rm"'!nt a.nd fin~ protection persormel; for 
th(~ rr:::!asons out:liru~d below, 

Section 18(a) of the Pair Lnbor Standards Act, Title 
29, Section 2L1 (a},, !:I_ni t.ed ~,t.;:ite~ f2d~; provid0s; 

~1o provision 0£ this Act or of any order 
th0reunder shall cxcusa noncompliance 
with m"ly Federal or State law or i,nmicipal 
ordinance establishing a r,d.ninmm wa9e higher. 
than the :::ninimm~ t~age es tahlished und.0r 
this Act o.r a ?naximum wurkweek lower than 
the :naximum workw•aek:. established under this 
Act., and no provision of this Act relatin9 
to the employm~.mt of child. labor shall justify 
noncompliance with any Federal o.r State law 
or :::1u.rlicipal ordinance. establishing a higher 
s tandar<l than the standard established 1.mder 
this Act. No provisions of this Act shalr 
:j,.,1:3 tify any employt~r in :t'f~ducing a wag3 paid 
lJ~/ J:1-L~~~ 'l-Jhic1-i is ir1 e,:~:cess of the tt11r;lical}le. 
raJ..11i·;nu~1 ,,,-;a~r:~ tlnc1e:c t£1is A-.et, or J· 1J.sti£~1 ar1~., 

~ • ..... ..,, 

,,.,;:::;?loyer in increasing hour<J of ,~~19loy:nr~nt 
~,1aiEtiined by him which a.rs shorter tlnn the 
''.\•::nd.wu:.i houro a.pplicab.ls, und0r th.:Ls Act. 

(.:(JfT1f:i(:;rc;i~ c:L{::~~:1ri~1J· ;i()tlf-iG ~~Jrt)l3.~1r:i·tiori G n4 irit.r~:Cf~ret.s Si)ction. 
1 S {i1) , it::; l::)~T i sJ.a:t.i~\ro histir)f:-~r, .:l r1,j c;3.s c;s. i111/c) l •1ir1~f ·tb.e 3 ·ti1 t:t1 i.:•:~ 
.-l. ,~1 ,·-r G.•=~s tiotl Q,S i: l) l lr.))·7~3 ; 

T::v:~ :~.i;...s:")/\.· st:~1 t2s t.ll<:.t. t i'.'\()l·1f1 ()f i t.s ·:A:ti~1itt\UiJt ~V<:J.g(---:,. 
~n,7)_z.:i~;~:..L:1 .i1()lt:cs, c)r cJ.1.i 1~1 l.J:bc)r £)LO,,,lisir)t1s i (Jr 
C<l:' J.Gr.s i .. ;GG1-;..:::1i tl1crc~ur1'-\E.(L 1 .sl1il 11 j \lr;tify 11c.:ir1·

(!0:~_t:.Jlit1ricr! t..~'"itl1 l1i{J:1c~:t. ... 1a!:)():t· !:jt.~r1-_l2x.:·.d,s (-~f;t:,:1bl~Lst1e(l 
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by any i:i::~cler,:11 or sta. te la.w, o:c ;;..nrn.icipal 
ordJ.n.:;mc-e. '.:?hus ~ t:::v~ Act's stan<la.rd:..1 tak.:.~ pre·· 
c,'-!denca only in th..::: ev-sint t:.ha t: tho::H~ s t.anda.rds 
,:.1rt2: .c<Ji11pa.rati11ely J1igher. t-Jor tir~ the rJro-
visions of the Act to b~ considered as justi
fication for red,-1ction of wages higher tha.n 
the a.pplicable 11,inir:mm, or for ~xten.:.don of 
sb.orte.r:· hours to th.a r:iaxi:1n,'1u per:nissi.ble. 
Gover::-.'...i:'ieat enforcement ag.-.mts follow a ;:::;L-:1ilar 

~· .. , t ,._ ., . -1- ct 
IJC>llC,'l ?J1r;n respec t..-O -cr1e reqr.1.1rf~rner1 ,_ 01 .... 

equal pay for equal work regardless of sex. 

Xt is clear fro:1-1. tI1a above-cit$d sn;;.1 terial tt1at the Fair 
L'1bor: Stand;;1rd.s !.ct d.Oi:;s .r:ot purport to ''preempt' State law 
-~1.c. "occupy th2 f ili.:!ld' of law ,governing State ov~'!rti.J.ne co1npensa~ 
t.i.o:,, but, rather 1 h1dr•a1.y def in°~s the ;x.::1xlrnam numbe:c of hour:s 
a Stdte cmploy,2:r ca..n work a State employee during a particul.Qr 
:~>;.::>riod without 2.ccr-.1iw1 i:.)v2rt.i..ras.1. 'I'he federal L1.w ;~xtends 
c::.n:tain benafit.s to private ai1d public 21:1ploye-::1s under its 
jurisdiction; however 1 ·when a state law extends higher benefits 
to c.=;uch Bmployeas, the Fair Labor Standards ActJ by operation 
o!: S•:~ction 18(:1) of th.at .Act, ex;;n:essly yiel:..ls to state law • 
. , , ~ , ., 1 . .., , . r '7 ,. ':I ,,_ • ., l ) I 1 i ., .:.i " f . ;:,~)ec1.:t1.ca..1. y, a:i.nce ::.1ec-r:.ion v -'::).;>,:., ,B : ,_.;;1.;10 CCh.~e, 0.0 ·ines 

ov:.5rt.i:ue :Eor St11t.e em,;;:iloyees as any tim'2 worked in excess 
of ::.)igbt. {;'3) hour:J per Jay or forty {40) hours per week, law 
.~rltcn.·cernent or fire protection p,~rsonnel ',vho work in i;;~xcess 
oc eith>ar of th,as-s twt:> standards ba.va accrued overtime. 

II 

It is unnecessary to deal with your second question, 
i;1-1:1c,?. it. ass:.1:.11es ray .:mswer to your first question was opposite 
from the answer given. 

·i·oL1r ti1i;c.,J r1u,.:::s tic;i11 .inv'ol\lf>.S 11()ttr.s t!t;:;crue(1 1-:>y .s·ta te 1~<-tv-; 
(1n f ·_JJ::c~ t::rner1 t ,:isvJ f: ire~ t)r() t~lc ti<)l\ pc-::·rst).r1:r18 l ir1 e~~c,:0s B of eit1!1:t 
( J) h..:)u.r~!:3 ;;:,c:::c ,.·J.:.1 xi> or f cJr t:;r ( LJ O) I1()t.1r;3 [)2 r :t;.;f3 .. 2\:., b;1 t 1.:cY1

C j_.11 

{-_·::<J~_;;:;:Js ()f:"' t·:1:5 :r11J~i1l1er ()f t~()t1:cs ;-1l1ic;.l1 rt3.:f br:~ Elc::crG.c:.(1 i11 ::1 :~t:ot1r
:.:·;f ... >~it:y~~ "/~q:Lt:::·1s:rt: ccJr1atit:u·tii1tJ· Ci""V(~.rci .. :1fZ.~ lltlf]i:;r th,3 F'0.i1.; I,a1JtJ1:"" 

···; e:,;_\ i1(i.~1 r\::~ !1 _,_~(:,·t & 

~ta r~t8 of no lass th2rt one and one-half ti~es 
·L~, .,.,~ ---, T1 101·.-. :c:,·'-n ···'"" -·av c--,,, ,-,,1·-1,:.. ·,,1 <'-,,·,'-io···• ...,,,~7(cl.) "" c)_f·~L.0 L ....:.:~::; 1..., ...J,,.·L j.. . ~ .. c... ... :'-- \..._.,.1.. t,-1('. ....... , ,,)-t,;... -::... l. .,_. c ~:.. , ) _ _;,,,...,..,... i_. i.. ~;, 1J , 

~-:;t,.J.t:;~,3 (~c),!~i:';~ ~Uut ~•1l1.~1.t i,'3 t!·t·2~ ~Jt-O_E)r~]:."" rlr:t:~10(i a.l\(1 ·r-:1.tf.~ 

,_ -}~ .. i~:~·:t:~-nt. ()t- --(.)"\/~.~J:- ti!1(.! 'i.1•1l1,2z1 ()r~~ly ;~; t n te let ~..-1 ,,"}_t; f_)li t::: :3? ~ 1a ~l· 

(1) 
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!.:he st,"lte of Idaho pay such ovf~rtime in Hccmpensatory time'' 
o;: is the State bound by tb.H E'LSA to pay nuch. overtLne in 
c.::1~111 at a rate of at l2ast on,~ and one-half ti!1Ws the employee ts 
r<:-:qular r,'.:\ ta o.E pay? 

It is my oninion that the Sta t.e 1~ay r:iay comoensa torv 
t.:i.~:"<'2 for tmcb o'.verti:n6 hours th,:3. t do not. 'coi.1.sti. tut~~ OVBrtime 
u,.vJ.0r th8 PLDA.~ Vihe:ce State law pr~valls in the cooputation 

overtim.t"J, it s:hould also dictate the method ,,:.md rate of 
:,:>ayr,is,mt of such ov-~rtime.,. 'L'itle 67, Section 5327 (e), Idaho 
Cch.lt~: rx::-011id.es that cert-:1in hours, which would not constitute 
6v:21::ti-::.1B under the fed~r,:1.l standa:r-Js, nonetheless constitute 
ov;·::.rti:ne und-Br State standards. 'l'hus 1 th•~ State law is ''more 
:r(:;Dtrictiv.a~t i11 fr.i~1or of tl1e 01n1?loyee t.l1t:ln ·t£1e ft~(1era.1 la'ftt 
in is~ue4 

But in ;,::.ddi tion to r,::}ttiining mo:::-t-: rest.ricti Vt'! OVHrtime 
·lof::ini tions than the fed,~ral luw in iss1.1e s t:1e .State law .:1.lso 
provides for two method.G of pa.ying ove.rti.n-t! not provi.ded for 
by the federal law; 

1) Paymant of cash co;npensation at ti1e employ-9e ~ s regular 
hourly rate. See Title 67, Section 5330, Idaho Code; .-----P .., ____ _ 

or., .~t1 an alternative, and si.lbjHct to certain rostrictions, 

.Payment of compensatory time. See Title 67, Section 5329, 
Itlaho (!ode .. 

One or both of the a.bove-cited alternatives is open to 
th2 Stata it'!mployer when paying hon.rs which const-itute overti:.ue 
under State luw but not under fede-:;ral law·. :ro Burmnarize, 
if Btate law pravails over f,'.:!d~ral law in provLlin9 a stricter 

inition of overtime, it also will govern thf.:± rn.":.::t.hod and 
r'ite of paysnfi-~nt of such overtim£J. 

Vt 

s~ tJr1.r f if: t::11 (}J.i..'.!st·.io~i ~~sics 1dt1eti1cr c;l 21s t:>if i.e~1 S trt te ~n1rJlo:1e~es ~ 
,~:·::«:(: l tt{Iz::!tl ;f r·:)~:t co·~-1,~rt1r;} t1 r..:tn./i(;J: ·tI-1e· Fa.i:r J~:;1.})(JJ: ~3-ta:1:id.r(53 .Act,•~--
tt ~."·<:::·:J :L f: :i.1~-:1 ]_lJt, ·1 

(~.:{2 1~ ui: i ~,~), a.drtki 11is t.t~a t:i\l<:: ,:1l1,1 [.ir(:;. 2 e.s s ion:t l :i 

::'. ;L;·~r:i;;s;;d~~c: ~f i?1~c ~O;~~E:,~~~~tl~:~~•is;;~~;s t.l:~~';,I~~,
2 i~d;:~~ _.cc,t~;~co::•,l:Ln·Jly 

1 

t:t1-.,_; :-t,-:.1t:-i0Js t.tD(.i 1.-(:Atos of ()~.J(.:r. .. tir:.u3 C()r,1per1s~:,ti<.J11 r;1;4-.;v~id.f~c1 fc1.r. 
i,n,·, S,1,~:+·i10"' 1J··1 •~~ '}2-1 (··>) -J_'.,J;:1_'.,o C'•"\-'1"'' 11.r= '1"" ~·1 i· ,-,-lhl r, .)..() -"''1(''h __ ~~~ ....... -~ ,._._ ;..:, l ' .,,J._I i {;:.. J , _ _: __ -:.._~:_..:_:_ .. --~•·- • .,.• ... .._::..,. t ~-•-- ,,.__;: 1,,:.:,.l_-•;:.." ..s... t,._...(._. V . .L.. ~ .... t-- ,,.,.., ..,,-.1. 
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I hop.::~ thd t I have answered your qnastions sa tisf,;:i.ctorily. 
IE you havH :f.:urtlh::r questions, do not hesitate to contact me. 
It is im.port.a.nt. t.hat the impact of the J?air Labor St.:.:rndards .Act 
()n S t.ata employers is properly unders tooCl .in all its particulars. 

cc B. R. Brown 
Director 
Department of Labor 

VGry truly yours, 

~10.'tlI 1 }? ~ G}i;;:i~l1-il?I.E~I,l) 
J~ssistci:-it z~,::::·tort1ey (te110ra.l 
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Executive Secretary 

STATE OF IDAHO 
OFFICE. OF THE ATTOHNEY GF..:MEHA;.... 

BOISE 83720 

September 23, 1974 

Idaho State Democratic Central Committee 
Room 424 
·Idaho Bldg. 
Boise, ID 83701 

Dear Ms. Gillespie: 

OFFICIAL OPINION #75-53 

You have requested an Attorney General's opinion concerning. 
the legality of challengers -coming and going-freely from the 
polls whose duty it is to challenge the qualifications of 
those thought ineligible to vote. A second issue raised is 
if these challengers are prohibited by law from leaving the 
polls until they close, may they legally transmit the names 
of persons who have voted to runners in order to aid a "get-
ou t-the-vote II drive. Section ]Ii-3M Idaho Code, should be 
reviewed as statutory direction for resolution of your 
inquiry. 

In addition to election judges, designated challengers 
and poll watchers are authorized to be present at the polls 
in non-voter capacities. Section 34-304, Idaho Code. With 
duties separate and distinct from those obITgat-ory to challengers, 
poll watchers are to watch the receiving and counting of 
votes. The statute further commands that the poll watchers, 
though not the challengers, remain at.the polls until they 
close. In establishing these two separate positions, the 
statute specifies that the mechanism for challenger appointment 
is a timely written request by the appropriate political 
pRrty to the County Clerk. As regards a poll watcher, a 
written request signed by the county chairman and the secretary 
of the appropriate political party, or by a candidate or 
group of candidates is required. The statute does not speak 
to the duties or activities of a challenger other than to 
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say that his (her) purpose is to assert a challenge against 
one felt improperly qualified to vote. 

A review of Idaho decisions reveals no case in point. 
H6wever, the Supreme Court of Hawaii has recently analyzed 
statutes similar in import to Section 34-304. In Coray v. 
Ariyoshi, 506 P.2d 13 (1973), Plaintiffs,. poll watchers,-

_brought an action seeking to enjoin the qhief election 
officer of the state from prohibiting them from keeping or 
maintaining a record of those registered voters·who voted. 
Admittedly, the record was kept to enable the followers of 
one candidate or party to know which registered partisans 
had not yet voted. The poll watchers sent the lists of 
those who voted to the party headquarters where the names of 
those who had voted were marked off the "get-out-the-vote" 
list. The cpurt reasoned that the poll watchers were not 
only authorized to raise the issue of any election law 
violations they might observe, but were permitted to record 
the names of those who voted under the statutory authorization 
"to observe the conduct of the elction in the precinct". 
H.R.S., Section' ll-77(c), cited in Coray v. Ariyoshi, 
supra, at p. 17. Conceptually, the court~s holding stands 
for the proposition that where an action is not specifically 
prohibited, the actor may not be held to have violated the 
statute. Corc:_y ":!_:_ Ariyoshi, supra, at p. 17. 

Section 34-304 does not specifically prohibit challengers 
or poll watchers from recording the names of those who vote 
while performing their respective functions at the polls. 
Indeed, the statute does not prescribe the activities of a 
challeriger in any manner. Therefore, it is the conclusion 
of the Attorney General that a challenger may record the. 
nam8s of those who vote and transmit it without contravention 
of Section 34-304. 

CDB: lm 

' I 

Very truly yours, 

F'OR THE ATTORNEY GENERAL 

CHRISTOPHER D. BRAY 
Assistant Attorney Gener~l 
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OI?FICIAL O.i?INIOrT 1t75-34 

This letter is in rBspo11~30 to yonr 1::-equ.0.si: for an of £i-ci.al 
G)irdon on the Proper r,1Bthod of distributing fu:ids cenerated 
b;:• ho:l:-se r.ncing-: in :;_:;,.1rticular, you wish t.o know wEeth~.r 
t.';H:: percentage paid. to the Xdaho Horse Racin~J Cornnissicn should 
bs b;).s~d r3olely on the pa.ri-TiHltuel '' h,:mdh~" or on i:lll receipts 
including gate receipts and program sales. 

In -the United States, the amotmt paid to the state has tradi
tio~1all_y been cn.lcula tad aa a prc:t.rcentage of tlv~ wi:\gering pQol. 
S<.::-a ,1. g. ~ 2:-~v,~rhart v. PBOPle.,, 54 Colo. 272 r 130 P. 1076 (1913). 
:H1r~.-traditlonal ?racticsis presently follOW$d in every state 
·which authoriz!!::S pari.-mtttu~l wage.ring 1 and th..;.n::-e is. no prec$d .. -1nt · 
Zor ch~ inclusion of gate rr~ceipts and program sales in the pool 
:::con t,;,hich th,; stat.a tak,1s .its percentage. See. III J ~- Hurnpltr•~v,s · 

,.. - • - r, {, ,.....,..,) --- - - ~-----..,-
~; '.'l~ -~~~_s_y_~,. ~~0c.~ :!::'~ o J.~ 1 _, • 

~rh:e Idaho Le9islaturse~ apparently intended to follcw· the 
p:ca-:::tiee o:f other states in this r,21gard. Section ;34-2513 {A} 
of t:1c:1 I•:::r1ho C>:de :3tates: 

2;a(~!l·1 li<:!Dns-ee 1~0-nc!uctir1~:r tlli.'1 -;,a.1: .. j_ ... -cr-a.r1tt1•~~1 
t:J:~i ~-;l·1all {liBtrib1J.te all 8lJ.i:1s ~J~~~;(J:'35 .. ~t:~~~l 

i~ ~ny pool to ths winne~ thereof, less an 
t\'~~.\()U.t1t ;i•3 r:~:I:(;~1c1:'ilJt:~r.1 .ir1 tt1,2 i;(Jl.l(;Y_~r.in,\J t0.~)l~~~ 

,:; :: () ~:; s .__:! ·=1~ i }. y 
r-~c;•--:~ j~ :~)·t: ~~ 

·1·1c~ :~;loi,,():.)Oo 

$2~iOOJ. to $10,000. 
~30 1 000. to ~10,00J. 
~) .. t,), GOO 't t.t) ~,~ .. >Q s- G JU., 
-':; S D , 0 0 ') .. ·+~ 

~l 1/14); 
.1/.(lfi\ 

3 1/-1; 
4 .1/l.:}?; 



d 

:·1~":" ~ r:: lyt".le t:()cn 'l: z 
:_:;1:~ p t:,,1-;:,b,"1r 2 3, 19 7 4 
r~'":1i. .. ~r2 2 

<):hJ dod one-,.;u.artar per c~nt:..1"n (1 1/4;;;} 
of all gross receipts shall be paid to the 
Id:1:1.0 }Jtate horse ra,(dng corfu--nisGion,. 

One-1·1al E of one pBr centu.,<n (1/2%) of all •]ross 
receipts generatad by the rnutuel handle shall 
bo c:istributad by the licensee i11 proportion 
to 'c.h.:2! handle ,;r:iner,~ted. by each br8ed, to law
f1.1l:Ly ,:Jortstitut!9tl .rep.t:":EJs("~n1t:a:tives c}f e.rtcl1 i~x·t1ed 1 

to bettefit. owners a.nc!./or br~-l:!,iers of Ida.ho br0d 
racinq thoroug':-!bred:3, raci:nq ,:;:uart'f'Jr hort::MS, 
trriCl :r:- 1..-; ing j\ppalt}<)sa~J, su,bj-~1ct. to t:he ::lf.Jf?roval 
t:>f: the co.H1:~1is,sior1. Funds 7lS,}t ;:iis·t:cibt1tet1 as 
0,.~))_;1rov~:1J by tb.e· (;ot~unis~"3ion ;3t1all revert. t;.o th·e 
,~,--,'-i.··~oJ r•t')··:io-,·n,,:-.r1 1- ""·1-,,.-·1 ~i•"' {'") •··,,•)y't;..,,e --rr.,._,,, _ _., 11= ,c,,._, ~ ,_, . • ,::._.u, 'f-,,,..,,_ '- .:... l.. ,.,,_ :;:; __ __-,. U ;,, . U H-:c> cl.,. t.'-c,L l.1 -.;.a 

end of tt"Hc¼ calendar yc"ar in whicl'1 thic:oy Wfire eo.rned~ 
\:l1~ 96, §2, 197 11 It:1o..tlO Sf~Ssiorl L-3.'ilS 1197$ 

The first sentence of Section 54-2513(A) clearly provides 
tild/:: b1,~ percenr.ag;_;.) due tb.6! stat-..e is to b';;! ba~H:d only on the 
,l":i. ily receipts from pari-mutu,:~l ',v\:i.:;rering~ Al t.1:)ough the statute 
11-..1tt1orizes t.l1~~ f)i:!~puent o_f jJ ()r1a :J.r1d 011s-t~1ua:-ct:e1.- p2.r ~entu1n of 
:-11 .. 1 g:t··<)SS 2:"",ecei})ts It to t:hi:1 ::10:t'~Ja r-3.ci11g cr)::rrnis:3ion .:1 tf1e ref tare nee-·-~----- ~---~-~----

'3 t.o "all 'Jross receipts g,~nerab2d by th-a mutu-<'11 ha:ndl,=* '' A.ny 
o tl1er riziading would be incongruous, btcicau;~a the s ta tuts \vo1.1.ld 
\::i.,:;n fall. to allocate the entire mutuel pool .. 

Tharefo:t·e, it is our opinion that. t.lHi -"one and one-quarter 
0

! ~,: c,':!ntu.:n o.E all gross :ce'!ceipts" payablt-:: to the Idaho Horse 
~'? .. ~_·1(:i.nrJ i.::onunisslor1 ref~~r.q \}tl.ly to t:he tJari·,..•1:nu~:icl 1:-nce.i.pts. 
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Mr. Ralph Marriott 
Sheriff of Caribou County 
Caribou County Courthouse 
Soda Springs, Idaho 83276 

Dear Sheriff Marriott: 

OFFICIAL OPINION #75-55 

This is in response to your letter wherein you requested 
an opinion on the following questions: 

"(1) If a person is serving a jail 
sentence in the county and his behav
ior is such that the sheriff and the 
prosecuting attorney agree that the 
prisoner is entitled to five days off 
for each/and every month served, does 
the magistrate judge of the county 
have the right to disallow the five 
days off for good behavior? 

11 (2) Is it proper procedure for the 
city police department after making 
an arrest of a person alleged to have 
committed a felony to keep custody of 
that person until he is bound over to 
district court?" 

Idaho Code, Section 20-621, states: 

"Every person serving a jail sentence 
in a county jail in the state of Idaho 
who had a good record as a prisoner 
and who performs the tasks assigned 
him in an orderly and peaceful manner, 
shall upon the recommendation of the 
sheriff and prosecuting attorney be 
allowed the five days off of each 
and every month of his sentence, by 
the probate j udg·e. 11 
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The statute plainly says that a person serving a jail sen
tence who has a good record as a prisoner shall be allowed five 
days off upon the recommendation of the sheriff and prosecuting 
attorney by the probate judge. It appears under this statute 
there is an affirmative duty placed upon the court to commute 
the sentence in response to the recommendation of the sheriff 
and prosecuting attorney. Furthermore, even though a person has 
been placed on probation by the magistrite judge and the party 
violates the probation and is brought back before the magistrate 
for this probation violation and is ordered to serve the origin
al sentence, the magistrate would still have to commute the 
sentence in response to a recommendation of the sheriff and pros
ecuting attorney if the person had a good record as a prisoner. 

In answer to your second question, it is our opinion that 
since there is no mandatory requirement in the Idaho Code that 
a person accused of committing a felony be kept in the county 
jail, the procedure your county is using is a correct one. 

Please do not hesitate to contact this office if you have 
further questions concerning this matter. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

ROBERT L. MILLER 
Chief Deputy Attorney General 

RLM: lm 
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ru~: Corporate ?urchasas of Public L~nJg 

v~ar Mr. Trombley: 

This letter is in r,9:s:pons0 to your r,-:1quest. for .=~n 1:,pinion 
cu the apr..llication of .Artl.cl"" IX, SBction B of tlie Idaho 
Con3ti t:ut.iqn to prospective corporate 0;.1r,:;:hasers of-·pubfic 
s-cEool fii:n.ci::1~ !n particular, you w·ish~ to know vhether the 
'.:>dl-8 of 320 a.cr,;1s of 2ublic S<Jhool land to a cor;,:ioration ba.rs 
furth,.,.:r sal,1s to corporations af filiatc:d with: th-a origir:.a.1 
pu.:rchasar~ 

.t\:cticla XX, Section 3 states that. s:Jhool 1-an<ls shall 
~ b\~ i30ld. in ~rnb<li visions of not to ox:ceeJ three hundred 

ari<l t~~n ty ~1cres of land to any one individual;. company or 
,:.;orpora tion . • ~ 0 Thil-3 :Jee ti on., which originally limited 
.pur,::£1as~s t:o 160 acres, t.l{1s er1acterl to ,t)res~r,,a tl1e a.vailabili.ty 
·c.1f !?~lie sc~1ool ~ndoi-vrJex1·t 1~1.nds f c)r a(;q11i si tion !)y hon1est,Bi:J.{iers 

. . :tJl(l t.o 

:. cu·t c-1.f f rJ.r1Ct es to·f.) a.n:;r. :1~/:1-(li(~it·~;t':! ()J:."' 

~ny corporation, or any p~raon or s8t of 
£>~·~".:.-: .~~t)11t:i C'.•!° ~l !:;so,:;;ia·tiO}l {) { r1GT:!3();'"1G i l.,,.()C! 

1 ·}).Jli11,J H1c:3J.:';3 t.f!-:-u:t 150 acrc~s ()f 1~.:t.rlt~t ... t 

·?<~ :-;\,~ r· }~s of :~_ ~ y· ',·!~1. .J.t :1 ~~:::_:-c,-J , T. :i ::\/to 
"~.(.J~::_v:.·;t1·t:i~<~~1 .. ~l(>~L-t. Ir ,:1t G4l.,, 

~rticl0 IX, S0ction J ~as b2en inter 
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i: .. 7 (1:Li,Jibl(;: .for. cnl:f f)t1c 320-,.1.cr 1~ r.)tlr<.J1-'1aSf? ,:-Jf sc.;11001 lai1,Jg 
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:: ~ 1Jl~Ci1/rc.1il:.:~~ 1 f:;(!l}?te::.lbt~l. .. 10 1 1969 {c,:);Qy ~~1t:tc:.1.cl·tf;};:,i) ~ 

Ohviotw'ly, CQt:porat.ions .mu;;;t not be pc~rtaitte..:1 to c1rada 
32J-acre limitation by orqanizi:n.q sub:,idi:ffi,~s to purcha3t:) 

;1::kli tional scl.1001 lanus.. :i:hB courts have co;)::.,i:sten tly rh:ld. 
tl2at act.i~,1ities which 

c~): .. ~1L=>lisl·1tH.l i_r1(llrcctly ~ J;I1at ~-t11'1ich t~1e r:;on
s·(:.it.t1tio11 (:iir~)ctly p~coi1i}Ji·ts uiay 11ot l;(:! f-.:!011-e 
J::::1 i11(lir~2ctio11 tl1rc}~1g~1 13. ;.1lar1 c}r ir1a·tr11:.aentali·ty 
.:'.,..+-·t-"'0:1:'""")";"'Vl...i·"l•~ J.~t~ :.~1:r,--,~/!o i..l},,::~ ..-...,:•;-1,,-.t-,3." ·I-~1·r":.;r";1;al ·r)l"'~l'"J.~ .... 
~.J;~ ... 1,..·__, ..... •L-"\..--1 ... ":..l '-'~ t:: .. .,_.t.~~y -\...o-J.- .. _.. ....... .i..:::,~ T,.~'-- .... ..L. ... J,1.4.......,_ ~- ~,._,., 

hib.i tion. ,, :? 3£1'2.0..'!:. '-I, ~-~ t.y_ :=:~£ .!_~~J:1_~ ~~~"::..!-):~_, 
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{l:.i1(;;:,:efL)X'!.".:: 1 if f!\tl(lc.~r1.c:1 (J.f Zt11 ~~i:t;(~in;.;·t. · ·to ~?\'·~~Jr: ·th~~ co:is·tit.u~
tional provision is av~ilablo, a s~le o! school land to a sub-
ri:i.1.liriry C<Jr;)or.:\.tit.:>'n ·t~ill De 39t a~;1i~t:! .as f:3: .. :1u~l1.1lt:~11·t_. L"fr:bst~::r---~ 
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Ev(;:rn if a. cor;?or::i tio:n j_r; or9::1nized in q{.1od f.ai t._li, it. shoul,.:.'l 
r1c1t [Jt-?- J)f:!l."TI1i·t~tc(l to b1..1y .scl1ool lttt1CLs if i·t is ,:t ·,i~u3~1) irtsi:ru·-· 
:~:eni:,:llit.y'; Oi'..~ ~g:::mt of a pa.rent: or.g,1=1ization wh.i.;:;h has alraad.y 
,:;1urchi'1.Sed .i:t.s all.otteti. s:1ar·e'7 ·v1h,stl1er· a corL:,oration is the 
aJ.t.(~r e~ro of -sinoti1er is prinarily a question of fact which must 
~){~ :r>::3sol,t:-:!t1 011 t:\ case-by-case b~1.sis. 31.1r::?·ty Lift~- Ins.~ C1? .. v .. 
:\c..,ZL~ Chap;;-:1 I<ortu.aryr I:1c., 95 I<la!-lo 599, 314 P. ·2d 5:H-°{1973) .. 
'ff1i?.:C\~ _3.re 1 :.1o'l,,1evt~:t· f :JE!'"Veral factors -;vhic11 -etrr3 t1ni~;;Grsnlly -:.i-~1r..1rrit:t<.i 
rs::: levant: in such cases. I.f. th2 .suhsidiary la.cks substantial 
!Jt13iness r:;011tai.~~c.s oth~r than \\1i t.h t11e p,::1rer,;t; o-c op,erates · s(.J.l~~1~,, vJith 
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:ir. 1941), cert. deni0d, 314 U.S. 658. If th0 parent and 
.::~,;.JtJ::,j~<li:;J.T::f" !.1t1~,:3 C(JFlT:lOtl (JJ:fic1:J-CS n11cl (~li:eif~Cl:(JT:.~-3 (),L" a j()j.;-rit ::1.ccot.1::1·t:ins 

-~_·>~?:.· ~> ._:1 ~{r.·,.J llw ::3~[i3 1::..:-:;r(t, ·th·~-:~ Sll:Js_i~J.i .::r:i:.1 .t::.::i .Y ~)t:) 11i ~:-::"~.;rJ,.1 ~:L'3 ·t.,,~{'3" -!ll t t:::x· 
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t!1r-: r]G\_tr·t:J to ::li~:.:i~"•.:2:.J 1J.J::-,J t~10 D(::}_J:1r.:i1:e. 
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~2f1ert~f,:,r,e, t:11e corr.Jor2:1te :3trt1ctur~:! of~ a.f:filiates of ti1e 
:::..,L i:t,3r--Da.y S,~ints Church should lJf.:l ana lyz2d to d,at?}r:nine the 
c:?.,,:;;:r:2e of independance of ea.ch ., .subsi<lL-n:y c:or1;>oration" within 
I-1ahoo If .. after ,applying the -:7eneral tests s,et forth above, 
·th•D "local c;or~)orat.ions" ar,~ found to be r:,e:C".."l instrumentalities 
or totally dep8ndent: subsidiari'8s of th•.;; Corro:::n tion of th.a 
l?c 1:)oi,J.i;;1g Bis.h.c1p 1 t11e 32Q--.,:1c.re litni·tat.:.io11 -s¥oul(l 2.p2ly to tl"le 
(::bJ11:. .. r~}-1 as -:1. i\121t)lf?! and thf! J_()Cal cor."r?ora tiorts t-Vc)t~l(i r1ot t)~~ 
,c:;"1 titled to ptn:chase any land if tlv.= Church, throug:-i a:ay o·f 
its various corporations, h33 purcbas2d J20 acr~s-

'l'h<£i lC<cal corporaticn1s s;.1ould, ho',f!Dver ~ bt~ gr,J.nted an 
c;~)/)C1.r::-tur1it.y to c1~.~v,1c>r)S'trat.a ·thr2ir i11t10r-1r:11;l~2x1ce fr()t:1 t:11e 
(~~ .. J1_: .. ;Jorati()n ():E t:11.e J?r£~Sidit1~:r '3isi1r.)p ~ If t£1r~y can cs tablisl1 

it: ;1uto.non~:Y, t:l1ay a.re ir1di 111(lunlly en ti tl{1d t.o 1)urchas=e 
3:~:J 71(.;raa of ssc:1(>01 .l3t't<ii. 

Very truly yours, 

Assistant Attorney General 
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STATE OF IDAHO 
OFFICE OF THE ATfOf-HIEY t,EtiLf{,\ .. 

W. ANTHONY P/\RI< BOISE 83720 
ATTORNEY GEMEflAL 

Mr. H.W. Turner 
Administrator 
Division of Budget, 
Policy Planning and 
Coordination 

Building Mail 

Dear Mr. Turner: 

September 26, 1974 

OFFICIAL OPINION #75-57 

This letter is in answer to your recent memorandum to us 
concerning 1973 appropriations to agencies of the state for use 
of revenue sharing funds from the federal government. 

Section.123(a) (4) of Public Law 92-512 and federal regu
lations thereunder state that revenue sharing funds will be pro
vided for and entitlement to use of them will be'' ... only in 
accordance with the laws and procedures applicabl~ to the ex
penditure of its own revenues .... " for the agency which will 
be using the revenue sharing funds. 

Section 67-5309i Idaho Code states that when an appropria
tion bill is made without any stated time restriction, it shall 
be available for expenditure only for the period between July 1,. 
of the year the bill was passed until June 30 of the following 
year. Appropriations which are to expire on June 30 of any ye~r 
may be encumbered under the provisions of Section 67-3521, Idaho 
Code. If a department fails to properly encumber these funds 
the appropriation expires. on June 30 of the year following its 
passage, Peck v. State, 63 Idaho 375, 381, 120 P.2d 820. 

Under House Bill #122, Chapter 88, 1973, Idaho Session Laws, 
§4 the appropriation for the reorganization conunission does not 
expire until the commission is terminated since that term is at
tached to its appropriation. 
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As to Senate Bill 1245, ·Chapter 252, 1973, Idaho Session 
Laws the steps ·have been taken prior to June 30, 1974 to encumber 
funds, but due to a mistake in category the State Auditor returned 
the request to encumber to the Bureau of Mines in Moscow. It was 
not returned to the State Auditor until after June 30, 1974. In 
this case, however, we believe that the request to encumber was 
in the hands of the State Auditor before.June 30, 1974 and that 
the·extra time taken to correctly categ6rize the item does not 
affect it. The request to encumber was timely made and the a
mount of $12,500 for the item under Senate Bill 1245 1973 Idaho 
Session Laws should be made. 

As to other specified appropriations of the 1973 Legislature 
(Senate Bill 1239, House Bill 340 and House Bill 345) such amounts 
as were not encumbered as provided for by Section 67-3521, Idaho 
Code are subject to Section 67-3509, Idaho Code because no date 
ofexpi.ration is expressed in any of these appropriation bills. 
These appropriations expired and lapsed on June 30, 1974 and no 
funds can be expended which were not encumbered on June 30, 1974. 

1'7F : lrn 

JD /ctJ 
" ' 
I 

/ ' 

Sincerely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FELTON 
Deputy Attorney General 



STATE OF IDAHO 

BOISE 83707 

October 4, 1974 

Mr. Donald J. Pieper 
Project Director, Alcohol 
Safety Action Project 
102 South 27th 
Boise, Id 83706 

Re: Reallocation of Liquor Funds 

Dear Mr. Pieper: 

"OFFICIAL OPINION #75-58" 

Your position that the Legislature of the State of Idaho 
· in HB 652 changed the allocation of the surcharge imposed by the 
state liquor dispensary is correct. Prior opinions referring to 
disposition of the proceeds of sale of alcoholic beverages were 
issued by this office on September 28, 1971 and August 11, 1973. 
HB 652, Chapter 213, 1974 Idaho Session Laws, was, of course, 
enacted subsequent to either of the foregoing opinions. 

Only to the extent that the opinions of September 28, 
1971 and August 11, 1973 are inconsistent herewith, the same are 
amended. 

HB 652 amended I. C. 23-217(c) by reducing the 
surcharge from 7 1/2% to 2%. Subparagraph (d) of said section, 
reflects that the additional 2 % surcharge $hall be remitted to the 
State of Idaho for credit to the Alcohol Safety Action Project Fund 
established by HB 652. 

The formula for determining the retail sale price of 
alcoholic liquor is affected only to the extent that a total surcharge 
of 12%, pursuant to HB 652, will be imposed rather than the .previ
ous 17 1/2%. An additional 1 % of the retail price of alcoholic liq
uor for purposes of providing revenue for Liquor Law Enforcement 
continues to apply. I. C. 23-806. 

CONCLUSION 

(1) For purposes of Liquor Law Enforcement, 1 % of the 
retail sale price of all alcoholic liquor, as fixed by the Idaho Code, 
including surcharge, shall be segregated and credited to Liquor Law 
Enforcement Fund pursuant to I. C. 23-80 6. 
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(2) For purposes of credit to the Alcohol Safety Action 
Project Fund, 2% of the retail sale price of alcoholic liquor (less 
its prorated share of discount for broken or unbroken of case lot 
of goods sold to any licensee) shall be paid by the state liquor 
dispensary to the State Auditor for credit to the Alcohol Safety 
Action Project Fund. 

(3) ·whenever a surplus exists in the liquor fund after 
retention and distribution as otherwise provided in the Idaho 
Code, said surplus will be distributed in accordance with I. C. 
23-404. . 

JFB/b 
cc: John Bender, Director 

/\I 
Very truly yours, 

FOR THE A T'I0,RN~Y
0

GENERll.L r 1' -

'Q<j t~fi 
.,JA¥-F-;-·jmTE S 
De put~ Attorney General 
As signed to the Department 
of Law Enforcement 

W. Anthony Park, Attorney General 



W. r\NTHJNY PARK 

STATE OF IDAHO 
OF"tl(:C: or THE Arron:',E'( o:::.NERAL 

BOISE 83707 

October 4, 1 9 7 4 

Mr. Jarrold L. Harrington 
Executive Secretary, Idaho 
State Horse Racing Commission 
Building Mail "OFFICIAL OPINION #75-59" 

Re: Use of Motor Vehicles From The 
Department of Law Enforcement Motor Pool 

Dear Mr. Harrington: 

On September 12, 1974, you requested an official 
opinion on the use of state owned vehicles, furnished by the De- · 
partment of Law Enforcement, for business purposes. You also 
posed a second quesUon which will be the subject of a subse
quent opinion. 

The Idaho State Horse Racing Commission is financed 
by·a .dedicated fund which is derived from all sums of money due 
the Commission pursuant to Title 54, Chapter 25, Idaho Code. 
From the sums received and retained by the Idaho State Horse Rac
ing Commission salaries, travel expenses, operating costs and 
any other expenses necessary to carry out the intent of the Act are 
to be paid. 

I. C. 54-2514 provides that no salary, wages, expenses 
or compensation of any kind shall be paid by the State of Idaho for 
or in connection with the work of the Commission. 

If I correctly understand the proposal to allow the 
Commission to use state vehicles under the jurisdiction of the De
partment of Law Enforcement, a cost factor will be established for 
the use of the vehicles; and the Department of Law Enforcement 
will bill the Commission for the expense. Incorporated within the 
cost factor will be such items as depreciation, maintenance, gas 
and oil, etc. 
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The billing for the use of the vehicles, and payment 
therefore, will carry out both the spirit and intent of the law. 

Further, such billing and payment is documentary 
evidence that the statute proscribing paym9nt of salaries, 
wages and expenses or compensation of any kind has been com
plied with. 

JFB/b 
cc: John Bender, Director 

\ 
Very truly yours, 

FOR THE A TTORNEY-/GENERAL 
I 
i 

j ,', 

I /i __ _,, 

Ch' :' ·····---: lf;:.-✓l~_, _ _// 
JAY F .\BATES, 
Deputy Attorney General 
A ssign;ed to the Department 
of Law\ Enforcement 

W. Anthony Park, Attorney General 



W. ANTHONY PARf\ 

ATTOflNEY GENERAL 

STATE OF IDAHO 
OFFICE Of- THE ATTORNEY GEf'..EHAL 

BOISE 83720 

October 8, 1974 

Ms. Beverly Ragan 
Clerk of the District Court 
Benewah County 
St. Maries, Idaho 83861 

Dear Ms. Ragan: 

OFFICIAL OPINION #75-60 

Your request for an Attorney General's Opinion outlining 
the p r_g_c::_~d_l.J:f.~ __ igE_ f i 11 i11 g ~v_acan c y'-_fQ_L _the _off i c:;~_9 f __ _s::: ~~f!_t:.Y 
commi_5-~_i_one;:- has been-received this date. Your-inquiry raises 
the-particular issue of how the vacancy is to be filled when 
first, the office in question is for a staggered term next 
appearing on the 1976 general election ballot; and second, 
when the vacancy occurs subsequent to the primary but prior 
to the general in the bi-annual election year of 1974? The 
applicable decisions of the Idaho Supreme Court as they review 
Sections __5.3...::!!.0 4, 59-90 6, 5_9--::_9.13.,_ __ and59...:::-.91A, Ida.ho Code, respec
tively v-/ill be analyzed in response to your query. ----

The vacancy in question occured September 26, 1974. Shortly 
thereafter, Governor Cecil D. A_ndrus appointed l'lr. Jack A. 
Buell- to fill the vacancy pursuant to Section =L4-90_6, Idaho 
Code. Mr. Buell's appointment is an interim one, for as an 
appointee, he fills the vacancy only until the next general 
election when the vacancy must be filled by the electorate. 
Section 59-~l3, Idaho Code1 Winter v. Davis, 65 Idaho 696, 
699, .152P.- 2d 249~52------U941). His appointment is not for 
the unexpired portion of the four-year term, for: 

" . our leg is la ture has recognized 
the democratic principle which requires 
that elective offices, so far as possible, 
be filled at all times by the electors 
and that vacancies in elective offices 
should be filled at an election as soon 
as practical after the vacancy occurs, 
and appoint..rnents to fill vacancies should 
be effective only until the people may 
elect." Winter v. Davis, supra., 152 P. 
2d at p. 253. 
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1vhile the Winter v. Davis decision directs that the· electorate 
fill the vacancy as soon as practical, Section 5Q_=-9_Q.2_, Idaho 
Code, specifies that a vacancy occurring thirty (30) days prior 
to- a-ny general election is to be filled thereat. Left unanswered 
by the Winter v. Davis court is the question of whether an 
appointee should ~erve to the date of the general election 
or the canvass of the votes thereof or until the seqond Monday 
in January succeeding said election. As concerns the office 
of county commissioner, an appointee serves until his successor 
is elected and qualified. Section 59-4b4, Idaho Code; White 
v. Young, 88 Idaho 188, 196, 397 P. -2a_-·7s6, 761 (1954) Thus 
Mr.Buell may serve in his appointed·capacity until he or his 
successor is sworn into office on the second Monday in January, 
197 5. 

Section 34-715, Idaho Code, articulates the manner in 
which a vacancy is to be filled when that vacancy occurs subsequent 
to the primary but before the general election. As it relates 
to the vacancy before you, the Benewah County county central 
committees fill the vacancy for nomination purposes for their 
respective political parties. The exercise of this right is 
incumbent upon the Democratic Party as well, notwithstanding Mr. 
Euell's appointment by the Governor, for the vacancy is only 
permanently £illed by the electorate. Sections 59-906, 59-
913, 59-914, .f9ah<?_ Code; Winter v. pavis, supra; White v. Young_, 
supra. 

Each county central committee should therefore be officially 
notified of the existance of the vacancy so that it may seek 
candidate representation for the office in question. 

Concomitant to the issue of how this vacancy is to be 
filled is the question when must all central committee nominations 
be certified to your office for paper ballot purposes. A careful 
scrutiny of our state's election laws produces no statutory 
guideline. As county clerk, you are charged with general supervisory 
pov1ers to achieve and maintain a maximum degree of correctness, 
impartiality, efficiency, and uniformity in the administration 
of election laws in your county. Section 34-206, Idaho Code. 
Within the time remaining before the general election, y~ 
should devise and implement a procedure which will insure the 
filling of the vacancy pursuant to the statutory criteria stated 
in Section 34-206. As your paper ballots do not include the 
office in question, a period of time not to exceed 10 days 
from receipt of this opinion is recommended for certification 
of vacancy fillings by the respective county central corruni ttees. 
Within this period, your printer must prepare the ballot so 
ar; to include the particular office for county commissioner 
which, but for the vacancy, would not otherwise be before the 
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electorate. Subsequent to this ten-day period, any vacancy 
filling would receive ballot status oursuant to Section 34-
912, Idaho Code. This statute autho~izes the distributi;g-
c~iYk to aff1-x stickers containing the name of a candidate 
properly designated to fill the vacancy to the ballot on election 
day. As a practical matter, it is expected that county central 
cominittees will act as expeditiously as possible so as to afford 
their nominee 11 printed" rather than ''af£ixed 11 placement on 
the ballot. In addition, early certification is the only means 
to guarantee that all absentee ballots will reflect each party 1 s 
nominee. As it concerns the vacancy, absentee ballots should 
evidence a position for each party in Benewah County, as well 
as a position in the write-in column. In the event of certification 
subsequent to the ten-day period, your office could then affix 
the candidate sticker accordingly. No statutory provision 
contemplates one other than an election official to affix a 
sticker to a ballot, and once the ballot is executed by the 
voter, it may not be altered. Section 34-1005, Idaho Code._ 
Therefore, requests for absentee ballotsrecerved priorto 
the expiration of the ten-day period should, insofar as is 
practical, be responded to immediately after the ballot is 
printed to include the office now vacant. Thereafter,· and 
assuming certification of a nominee by a county central cormGittee 
after the ten-day period, absentee ballots should have a sticker 
affixed by your office. In the absence of statutory specification 
and in this instance, the last day upon which an appropriate 
certification should be accepted by you is to be determined 
by the date which you are able to receive candidate stickers 
from the printer for delivery to the election judges in your 
precincts. Section 34-912. 

Should you be called upon to render decisions not reasonably 
contemplated within the scope of the th.is opinion but integral · 
to the issue it addresses, please consult with this off~ce 
or that of the Secretary of State before taking further action. 

CDB:lc 

cc Pete T. Cenarrusa 
Secretary of State 

Senator Cy Chase 

Nr. Bill .Murphy 

Sincerely, 

FOR THE ATTORNEY GENEFAL 

CHRISTOPHER D. BR.l\Y 
Assistant Attorney General 
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O:1.e-year limit 0:1 th;':! incurring 
L,;,-:,ortantly, ,\rticle B, Section 
in pertinent Jart: 

of ., 
.:, r Idaho 

SJ:{ t,he cotir1tiBS ~ ~iO.L?~ 

Constitution provides 

·:10 (;(Jttn.ty •• ~t.:)r ot11er ~1ttl)c.livision of tt,e state 
sl1al1, ir1c11r a·ny j~ndebte(lness, or li:~bility ;' in 
any mann~r, or for any purpose, exceeding in 
thut yB;'l.r i the in.come ;1nd revenue prQv.i,.:l;:3d £or 
i·t f c;r trt~cl1 year, r~Ti·thout the :.-13~~ent r.:,i ·i:~v-o-
t:hir,2s of the qualif i,~d electors thersH:>f --;;otir1g 
.~t r1tl c:lection to 1Je ht3l•:l for ·that p11:--·r)03e~ ~ _ 
J\n::,"' ir.t(.1ebtedness c.>f libc1..bi li t::l .inc1..1r~ced contrf:i cy 
to this ;,ro~.Jision shall bf": void: Provided.~ that 
~!.,d.3 s::stion shall not b0 co~1strued to ;3-::?P~Y to 
~~-~~~ \~=:~~~-~ ~£~~. :.~~~~?::lf:L ~]~p~na es ~~ t.l!~~~ z ei 
~y· t:11<:~. ~~rens~ral ~~.:~~!_~ ?~£ ::11e ~.:::a_~a. (;;~h1pl1asis 
ltcl 1~ic~cl.,. ) 

It is thero::ore obvious th.at onlv contracts f:or ''ordinary :md 
Jff':,t~•r',l,.sear:" :L":t~:)£2T.'3P'!t':l 'tfl,?\'>t.7 D.Jfr:ee""i ~-n'-"-lt.¢ ()Y,~-~,~:=tr 9-t-.~1f .... 11f-Q¥-'""Y 1i~nit- ""'rrti"-~ -~~----.. •·-~ ;;.;:,_ 1 ,.-,.¾; .. '·"' ..,_ -~~-l .......... _ --~ - .....,,. ._ ... ..._.. =_ ..... _ ·--.. -..._-~.- ~ _..,..__#- ...,.,..~y 

IJ.c:,ho Supreme Court has atated in rr~ferring to this phra sr~ that, 
., the t:wo h~rras are use:i conjunctiv$ly; hence, to come within 
th·:'.:! cons ti t.:utional proviso or e;»:ceptic)n, (:1.::~pencU tu.res made in 
,an-;:ceas of the rev~nues. of any current year must not only be for 
0:.:-,:lin.:1.ry exp-:}nsas, such ,~s fn:>e usual to th,:: :-'Vlintenance of tho 
county government, the conduct of its necessary h1.u.d.ness ~ and the 
protaction of .tts property, but there mU3t exist a necessity for 
,.rn king the expend.i ture at or during $.UCh a year .. ·' D12-.:~baE_ v. ~S? .. ~E:! 
cf c~~"!.:!:ssio~~':!.~ (1397) 5 Id ,rn7, 412, 49 Pac 409. 

Xn t ... ying to define this language thic, 0. S. District Court :has 
:said, "Unfortunately this phrase 2oes not yield itself to a com
J:>r~:::l1Br1si1:1e, gt-;r1t~:cn.l .:.lef ini tion, a,nd eA1c:h case mu3t be adj~r11:J~t1 in 
.t-.;." 1 -'l o·i., .... of; ~ ~-s -·••7 "'- r..1 ....... ,... ,; T'"lovrr-.r ~· t'""1 ,,,a-··•1:\.;... -- ""Ot1n+--t, !TJ;~,,,.., r--:t ; .... ,iit:.J ,., ... ..l..;;l.-t...- .~ .J...\.... u,..,.~• J..,~L:~..;>.,. L~<,:.,.._,"'<,..'-.- ')" '-....., . .._.•':-.'-=~,:_~-~.-r... V·-. J. "'-:t \U,,:J: .... ~, ;-,.J.t-

19!6) 735 Fed 743, 751, aff'd at 248 Fed 401 {CCA9, 1918). The 
c::)1..1rt ·t}1ex1 1rti;!11t on tl1e Sf1.~1, :ii\.n e~'{f)@n.se is or.'::ii11rrry iJ: it iS .:Lr1 o.n 
c;1:r,li.11ar:y c 13.as, if in tt1e o:crJi11~1r2l \J(it1rse f.)£ . the t:r.3.nsa.ctio~1 of 
~nt1~··1 icipEtl bt1siJt(~.Sf3, or tJ.1r.:.~ :i~1:tir:.t,en;_:illC-;':! <)J: 111t1ni::;irJ.:=-t.l J.?T:(J:per+:y, it 

f :..1f1fl is J.i;.;,ely to b;)ccYt~H"~ 11f'.:::H::;f:ss1:l:r:y "k :rt~ 'f1!iJ..l furtl1.er /:.;c~ a5s~i:rne,i 
t-£1.:1.t: i.~E !)Y, lat--1 G1 specif i·:J c}t1t~i i ~s :LT11f.){.)Sf~f1, a11~t t.i1s~ tJoCl~~ of r>erformance 
i:1 r;1~~J~:.~c;ril:1t::::1, :1{) ·t11a-t 2:1c~ tlisr11~ .. ;1tior1 is lcJ:t. \'½titi1 t::t0 ()ffi(;-2rl 't!1e 
;::<ti(~::1.S{:! nr~C(~3f)a.rJ-.Lj( i11CJi.l!.1<rr)(1 i·r1 (li3 1:;l1a~r~;ir1g ·t-I1.-:~ ,J.\1t::1~ :Ls ~ 111~~~e5sary 
::;:-:;.,-..211.se 1 

(i .-i 

St::ct.ic;:n 31-4:it):3 }_):Cc1\ri{l(-:'.!G .~ :.:tl111<:.1~ttt'.3 t:<) .,c11:.·; bc)1-x.~.._1 {)f c:J'rtni:-;:~:iioners 
-J_ ~~ ~c,11C)\Y3: 
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., It: ::-;i1~:tll tie the clut.Y <)f -the t;oar,:1 (Jf: county com·
nri:ss:Loners iri e2lcl1 c,f t:he s~11er~3l cou:nti~·21s to acq-1.:tire 
sit:a_s tJt. .. facilities 1 a11d 1-nr3.ir1.tair1. ;~r1d 01)erate solid 
1:va.s·t(.: c1isposa.l r:)ygt~:t1-1s.. S11cl1 r;1clintenance a.r1c1 opera
tion ,·nay be perfor:ned throu,:rh or by:: 

(:L) :-~Ii()loy~~es, t-3.cilities, e~-ru.iprr1er1-t .::1nd 311f>plies 
h,L::ed by or accr~ired b 1 the board -Df · cotmty 

. ' C~)!'ffllll S S 1.0!"l(:3°C S ; 

(:cn1 tracts ~nter(l\i ir1to f)V t.I1e 
t~l-1.:? wai11te!1a~c~~ c1n{l c~~.)Br:i·ti~~~ 
t·1r i '1'/-;1, 7"°:~ -;--.;;;J.-r,• ... t"\;!18 ~ r: ... """': J.. ... _ 1-- i-1'"'.--~;:1 ,r·~-- ...... " 

bo :1.?..~d to h,':1 ve 
perfc1rine~ b:( 

(4) l:'ranchioes, qrantH.1 prn:·,3-.;1a11t to law hy the 
0(Jard, fo·r all o:: ,wny p4rt C)1-: r>arts c)f the 
county; 

Any ccm.bina.tion o.f. subs,9ctions ( l) 
and (4) of this section. 

(2) I (3} 

1lhet..1ler the contract described in your question is one for 
'' o::>linary and t1ecassary expens2s'" would ultimately depend on th,3 
f.:::cts and c:trcnustances co'T.trontinf; tl1e Board of County Ccm.1,dssione.rs;: 
howev,~-r 1 in appropriate circumstat1ces they could determine s~.1ch 
e::zpenses to be both "'ordinary' and. ''n~cess.!lry." 

0.'.'3 t.o t.h0 S'.:~cond qu-2stion, an application of the ratiorvile of 
tfi{-~t 1~rct11,-1.ilir1•J' cl1s:~ J.aw i.ndi:::a-t-es L.~3.t once it:. is t1<~ternine(l tl1~~t ·th.0 
1?~<;,.·;c;11Bt-1 c0;af~£1 ;,\,1 i ti'lin t:l'1t~ ·~ C>'.C·dJ.11ary c1.t1(.l 17ec~esa.a 1:y :f f)ro~lriso, ti1e l 1'.:!Y1~1th 
::)£ -t:1-ic:! c:-011,tr-3.ct fH~rioo.~ t:lt.!1012.gh not li~~iter1 tc) {)?1.e ·}'~<;~ar, rr~~1~-;t: 1:>e 

,r:.:;a:::1-1 ,Ti L-)i:~1::j~i').(l rts to ~J.lJ,<)~~., J.Jt!ri.()!!1ic re,,le~~, 1/1!10n dt";~tlin~; 1vi·tli s,:;r~
\ri~.;-:·.;~1 ~\.·l.I1JC!l1 ">Ji.l..1 r:~~:r~nir1 ;1 )"1t~c~~S$::1r:t e:cp~:!7lfHi:'? ir1to- t . .h.(~ f<JJ:-e;J;-::!-e.=t.1-)le 
E : l t :.:u:: (:i • 

'fh(~ lr:~t:.~ft}1 ~J.LlY ,;i·•,r~n. C()ti1:'t'",2,(Jt ~~·t:t~t }:it~ ;3, n1.:1·tt:a:3r .E,.')_~ t-... hj::! 
_!_-,()~:J 4c,:!' t1 <li~~c~rt:.l:.i_J)r1 and <;rJ()~l j1J/l~:r~-~~~~i:r1~t. i11 it.5 <~:-ff{)Tt-3 t:·~) -r;:~"{.:tc:.t: :-;c,:r 
-;-- ·;.1 ;~-~ 2t.)~1.n t::/ 1:lt(': ~[t():3 ·t a.~l·v ... a. r1 i:,ct(f ;2l;0';,.~::; i ~+, L lit;, ·[(Jr th("~ ::>-~~}~'iJ ic c:=..~ t.o j_~(:·.i·~rl p~..--~/t,.. 
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If yot1. have atry further quc➔stions co:-icerning this matt.er, 
plsase feel free to cont3ct this office nt your convenience. 

T!:~':R;r? ?I:~ COl?"?I?{ 
J\ssisti:l r!.·t i~t·torney c;nneral 
i~rYv iro11Bentd. l s~:cvic:.=js 
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October ~:, 1974 

ir. Joseph sur0ck 
U, 3. De?artrrten t o:E J1.1stice 
L,~i:ligration ,(.Ind Naturalization 
L03 ~ngeles, California 90012 

REt Your File A30 009 505 

GPFICIAL o.vr.:no~t #75-62 

'l'his lettc::T.' is in answer to your r,c';cent.· letter concerning 
tha w.arriage o.f: Feliciano ::1e'=rrete in Idaho on October 9,. 1970; 
,:m·3. the fact that the ?•!exican court h.ad i,3,sue<l a divorce decr2e 
oc:. p,3bruary 1·1" 1970 qr-anting a divorce to -tl former wife oi: 
}!r~ Negrete and stating that ~,tr. Negreb~ could not ti"la.rr.1 again 
for a ye~r•s 90riod. 

W,~ beli-~ve that the Idaho courts would recognize- his second 
r1·-1..rriaga in Id;;.1'.:io .as· v.:1lid in spite of the restriction of th-u 
.. la,2(ican court. 

'I'here are no Idaho cases exactly on ;;,oint in this. matter; 
t:'.1c=;r-2£0?:e, my rGsearch has been ii-ito c;:;i.ses of oth~r jurisdictions. 
It· ,xppears tl'lr,t whiere a rozitriction by statute Dr d,?croe is 
:::-L:,c•.~d upon remarriage as a iJart of the d.ivorc,~, th•:: ,Juestion 

'.-,~H:!ther anothBr state or country will J:'i'.:!Cognize t~1is r,?striction 
i1·_~1()I1 rernarr.ia3;{~ err no·t clfaf)e-ri:~is t.::> a grt~r.-1t e:>:t~(::t1t 1120n 1:-1J1etl1er 

CJI.~ riot: a. fi:n .. al ~~nij al~solllt:3 -i:l!.:=;crae of c1i·trorc:(➔- l1tJ.'3 !)2.!'3,n g:cartte(1~ 
IC :3. f .t:1al .=:tlJS()lt1te ,~iecrQ~J of' rli"ttcrrce ha.s })f;2t1 ;:71:-u.11t()c1 ;inJ 
:_::;.·:?; :-:-.(1~; tric tir)n i:J 1.n tf1~J t!a·tu.r:<=?! \Jf ;J. r,'t.1.:1i:.:;b:.;l~:::r1t: er ?i .. f)f?.nr1.l·t_y .. · 
~:;:_.~.c tl112 •~J~~-:ilt.~,, F·.:J.~t_ .. / ii1 t:ll,'~ ::Ii~~r()·cct~i! ti1<~ (!tJ·urt::::i c)i a:1rJth:2!r 

':: _.~ t:~1 f~wc~q~:!~in:{\~,!~~~r~;~;\~i~~i;i~~:-~;~~~~~ t~~~~t~~~
3 ;;~!:~;~!?n 

-:.:~: _(c:-r i.-;;st .. a:~1.:;~:Jl .in rt} (:r,:-t~~e (1JJ_2) 170 :'",.i.c!~\. 651, l]G ·t·l.,'~7 •. 
-\ '.":~ / ;: t;,t .. 1.3Wt)J .. J ·;1,. "Jris\,;•blr-1 (1913)· ~23 (~_,,)le}~ 365, 129 ? " 

~. ') ·:i_.,:1~1Ig~1-tr}-1 ~) ;J-:r'~~-~;~; ~ 8r~ 11 tl:~-iG~;~i:~; ~ ~- ~ ~r;/~;;,~ {t:'.~ Ii :1It~~E 
?<i ;, ·z·:~~.13 ~io .:,:,~:--1~ .t<,.. 3G5; ~•:_;1,r'i?~;fid(;r-:;~~~---.~.r::.;:"~~·~~;-~\?(2t=--rt~-r; ;) ~~ c:1 .. 
:·1.~·1<1 ?i~t~. 52J:53{); C\-:,;n-!~t~ ,,, L-3~~1,:.; 1.13 ~-t.a.s~:j., l15H~-
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On th~ other hand, if thr.i r,3s tric tion on reillil rriage .in 
the divorce is in a divorce which is not final, anJ the restriction 
r.ela.-l:es to sow.-ethi:r1g such as tioe for apfH.,al or a w~"li ting period 
f. er.: the divorc,:~ to become f.inal t and if it applies to both 
parties e.qually and is not a penalty a~Jainst the g1:1ilt~~ pa:rt.y ,. 
·1::.h,:::m. the COlU:'ts seam to agr".i!e t:hat an atteznpted 3c~cond marria9~ 
is void and .inv-':l.lid- Mc:E..i_~l£~VV ~•1cLetman (1897) 31 Ore. 480, 
3:') P., 302, 38 L.~{.c'\. 863, 64 Am. St..R.- 83.5:-

In t..he ca.Be ba.:Eore ,.,13 1 it is claar from the H0:<ican d~cree 
th::,.t an absolute-'! decree ()£ divorc-s was qranted to tlH~ ·wif-e 
in M-e:<ico, and that as a pmulty a.gains t: the guilty or absent 
husband, it wa.s decreed th,1t he could not marry again for a 

'I'his is in. the natun~ of a penalty~ The Tdaho courts 
1:1".Ftl~l not reco,;;n.ize it and. would '.1old tha.t th,~ SBcon<l rnarrL:ige 
,JiL3 valid -in. Idaho in spite of the attempted re.strict.ion by 
th-2: }fexic,an con.rt. We al.so beliove that the s2icond marriage 
would be h~ld valid throughout the United Sta t~s in. other (:ourtt:t. 

As an aside and a possiblr:::t additional r0ason for holding 
tr1is raarriage 1ralid, Idaho r>resently ;:~till rf-)eog11ize.s co1nn1oi1. 
Lon,, marriage, and if Mr. }fegn"te wa$ ;:-;till trn Idaho resid-ant 
cL1iming · to be married b::> the ze,cond wo;·~1.an -after t.he year's 
prn:iod was ever {that is, on February 21, 1971), tb.e marriage~ 
in a.JlY case, w .. 0uld have become valid on that day. :Ucholas 
v. ~.:l.~ ?ewer Co .. (1942) 63 Ida .. 675, 125 f' .. 2d J2I:----

Sincerely y,:mrs, 
P~)Jt THE l\T1.10P~JEY GEI.f.i!RAL 

Vlf\I~REt1 f'EL~l,01'-1 
Daputy Attorney General 



STATE OF IDAHO 
'")FFICE OF THE ATTOHNEY GEN!::..HAL 

W. Af,JTHONY PARi< BOISE 83720 

October 9, 1974 

Ms. Margo Wiley 
Department of Administration 
Risk Management 
Building Mail 

Official Opinion #75-63 
Dear Ivls. Wiley: 

You have asked whether f:µQQ_§ received via interaccount 
billing on receipts to appropriation may be ~o~iteq _.in the 
Department of Administration's .-'.'..r.e±.ained___Li.~.1~- fund." In addi-' 
tion, you wish to know whether .:ln.s_ura_nc.e __ p_remiums-may be paid 
from the retained risk fund. ·-·------- --- ----

The Legislature has clearly stated that the retained risk 
fund "shall be used solely for payment of or upon losses not 
otherwise insured and suffered by the state. 11 Ch. 252, §5, 
19 7 4 Idaho Session Laws 164 7, 1651. Inter account billing for 
the initial funding and maintenance of the retained risk fund 
must not be commingled with advance charges for the cost of 
providing insurance coverage. Ch. 252, §6, 1974 Idaho Session 
Laws 1647, 1652. Interaccount recei~ts, other than those ear
rrtarlZed for the retained risk fund, must be deposted in the "gen
erctl interaccount fund. 11 Idaho Code, Section 67-3516 (3). Re
ceipts to appropriation, on the other hand, musF-becredited 
into the "miscellaneous receipts fund. 11 Idaho Code, Section 67-
3516(4). ---

Therefore, it is our opinion that interaccount billing funds 
and receipts to appropriation may not be deposited in the retained 
risk fund and the fund may not be used to pay insurance premiums. 

C\11: lra 

Very truly yours, 

FOR THE AT'I'ORNE_Y G.E0JERAL 
I) ( I ! ( \ tl 
I o---- .... Yr~;,\, ulJ (L,, ~J 1,1r1 I ... 

CONLEY WARD, JR. I 
Ass·i_s_tant Attorney General 



W. ANTHONY PARK 
ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE'. ATTORNEY GENERAL 

BOISE 83720 

OFFICIAL OPINION #75-64 

October 15, 1974 

Mike M. McGreer 
Director of Personnel and Training 
Idaho Department of Corrections 
Box 7309 
Boise, Idaho 

Dear Mr. McGreer: 

This letter is in reply to your request on behalf of 
the Idaho Department of Corrections for an opinion from 
this office relating to the following question: 

May deadly force be used to recapture 
or prevent the escape of a person who 
.has been civilly committed to the 
Mental Health Facility at the Idaho 
State Penitentiary? 

Our .research in this matter leads us to believe that 
Idaho is unique in-that its Mental Health Facility is a. 
part of the State prison facility. Therefore, statutory 
and case law in the area of escape from mental health 
centers housed within p±ison facilities is non existent. 
Clearly the authorization to use deadly force to prevent 
the escape of a 11 convict 11 granted by Idaho Code 20-111 
does not apply to those who are civilly cornmitted to the 
Mental Health Facility. 

Idaho Code 66-361 charges the State Board of Corrections 
and the Department of Health and Welfare to provide "custody, 
evaluation, and treatment" of dangerously mentally ill 
persons who are committed to the Mental Health Facility. 
Idaho Code 66--344 provides that, "every patient shall be 
entitled to humane care and treatment." 

Such care and treatment has been dealt with in recent 
court cases. In the New York case of In The Matter of 
Israil KesseJbrenner v. Anonymous, 350 NYS 2D, 889, Judge 
.F1.1.ld stated: "To subject a person to a greater deprivation 
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of personal liberty than necessary to achieve the purpose 
for which he is being confined is, it is clear, violutive 
of due process." and, a civil committee who is "mentally 
ill, albeit dangerously so, ••. is not a criminal and has 
never been involved in a criminal proceeding. His confine
ment is necessary for the protection of others but, to be 
constitutional, it must be therapeutic not punitive." 
(at 892) Persons who are committed to the Mental Health 
Facility are not criminals and the methods of preventing 
escape must be consistent with their civil commitment status. 

It is the opinion of this office that deadly force 
may not be used except perhaps in circumstances where the 
civilly committed person poses an immediate threat to the 
life of another. That is to say, using an objective standard, 
the degree of force used must be determined by what is 
required under the circumstances. 

RCR:CE/jh/ls 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

RICHARD C. RUSSELL 
Deputy Attorney General 

\ 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

October 17, 1974 

Mr. Robert N. Wise 
Chief, Bureau of State Planning 

and Community Affairs 
Building Mail 

Dear Mr. Wise: 

OFFICIAL OPINION #75-65 

In your letter of September 26, 1974, you have asked 
our opinion on the possibility of establishing the Executive 
Board of a Council of Governments as a county-wide planning 
commission tq avoid the creation of separate planning commis
sions for earih jurisdiction within the area represented by 
the board. There are two Code sections which must be analyzed 
to see if such a plan is possible. 

Section .50-:uo1 of the Idaho Code grants the cities · 
and counties the power to establish planning commissions and 
sets out the procedure for their establishment. One provision 
in this section will create a_possible conflict for a Council 
of Goverment's Board to act as a planning commission by stating: 

"The ordinance or resolution creating 
the commission shall set forth the 
number of members to be appointed, not 
more than one third (1/3) of which num
ber may be ex-officio members by virtue 

·of public office or position held in the 
city or county for which the commission 
is created, provided, one (1) member may 
be a non resident taxpayer." · 

By definition, an ex-officio member is a member "by 
virtue of the office that: he holds". As required by the 
Department of Housing and Urban Development, a Council of 
Government's Board, to be eligible for planning funds, must 
be comprised of 2/3 elected officials who represent the var
ious jurisdictions in the area. If the city councils and 
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the county commissioners in that region were to agree that 
the COG would become the county-wide planning commission, the 
membership of such a COTI1.J."11ission would be in vioJ.a-~ion of Sec
tion 50-1101 since the Executive Board of a Council of Govern
ments is made up of more than 1/3 ex-officio members. 

Section 50-1105 of the Idaho Code deals with the establish--- --- --men t of joint -planning commissions, but. again the wording of this 
section presents a problem for utilizing a COG as a planning 
commission. The section starts out by stating: 

"The commissions of two (2) or more 
adjoining counties or _the commission 
of any county with the councils of one 
(1) or more cities situated within 
said county are hereby empowered to 
cooperate in the formation of a joint 
planning commission for the making of 
regional plans for the county or region 
defined. " · 

This sentence indicates that prior to the establishment 
of a joint planning commission a county planning commission 
and/or city planning commissions must already be in existence 
and thereby empowered to create such a joint commission. 
The number of members and their method of appointment is not 
subject to Section 50-1101 of the Idaho Code and a COG could 
be appointed as the joint planning commission. This would 
defeat the purpose of using the Council of Government Board 
to perform the planning function and eliminate any duplication 
of effort since the county and city planning commissions would 
stili be in existence. 

It has been suggested that the word "commission" in the 
first sentence of this Code section does not r~fer to plan
ning commissions, but instead refers to county commissioners. 
If this interpretation were correct, then the power to form 
joint commissions would lie with the city councils and the 
county commissioners who could then appoint a COG as a joint 
planning commission, without the prerequisite existence of 
other planning commissions. I don't believe that this inter
pretation was intended by the Legislature, but instead I be
lieve that their intent was the creation of a Joint Planning 
Conunission by combining existing commissions. 
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To establish a COG as a planning commission under the 
joint exercise of power provision of Section 6~. would 
pose a problem as to the extent of the Joint Commission's 
authority. The section restricts the joint exercise of 
power by stating: 

11 
• but nothing in this Act shall 

be construed to extend the jurisdic
tion, power, privilege or authority 
of the State or public agency thereof 
beyond the power, privilege or author
ity said State or public agency might 
have if acting alone. 11 

Since a COG cannot be established as the planning commis
sion under Section 50~1101 without violating the ex-officio 
membership restriction, and it cannot be established under Sec
tion 50-1105 without the prior existence of city and county 
planning commissions, a COG cannot assume the planning functions 
under Section 67-2328 without extending its authority beyond 
its granted limits. 

It appears that the best solution to enable a council of 
government board to act as a planning commission is to revise 
existing legislation or enact new legislation. Section 50-1101 
could be revised to eliminate the 1/3 restriction of ex-officio 
members and Section 50-1105 can be re-drafted to give the county 
commissioners and the city councils the power to create joint 
planning commissions~ The best and preferred solution is to 
enact-new legislation which will specifically grant a county 
or counties in conjunction with the cities within their juris
dictional boundaries the authority to establish the COG as the 
official planning commission for the entire area in question 
and limiting the city and county commissions to the zoning func
tion. 

UI<: lm 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

tt{,act?u ;;t;;_;id:,a/c:ll 
URSULA KETTLEWELL 
Assistant Attorney General 



October 23 1 1974 

r~D George A. Deshler 
<;:hair;:nan of the Board of South 

E'o:ck Coeur d;Alene River Sewer 
D.'l.st:rict 

,4·1 S Si:1,th St.reet. 
lacev Idaho 83873 

Dear Mr~ Deshler: 

In your recent letter and in your conversation with me 
you asked whether or not your sewer district could borrow 

repay funds within a fiscal term, that is within your 
r::D.s:e a calendar year. The first portion of .Article VIII, 
S::::ction 3 o:f the Idaho Constitution reads: ~--·-"'·----~~--

11 No county, city, board of education, 
or school d.istrict, or other subdivision 
of the state, shall incur any indebted
ness, or liability, in any ma:aner I or 
for any purpose, exceeding in that _year, 
the i.ncome and revenue provided for it 
for such year, without tne assent of· 
two-thirds of the qualifi,sd electors~ .. . u 

~ h "' · .~ " . -::\ .J... ·• l '"t'--•- ...... )\s ~/01-1 can see ~cram ·tie ano1.le s·ca~:3men1:. .1..11 i'1-r.t .. 1C ·e vJ...LJ.-, Sec-
., 3 the 1)r:ol1:L:bi tion c1f 1cl-1is r;;t~ction i.s agains·t iricurrintJ .. 
indebtedness o:r. J.iability B1weeding in that y,01ar the in

r:;,,.;}-c:t3; cl11d r~~1.ent1.rr.:! px~<.)11idec1 for i-t ::- Tf:tis r:ts yr:n1 c~3.11 s,ae if 
~~ :f:tu1(1s v1.i.J .. l i)(~ pf1i(i ba.c~1~ \~11. ttliri ~tJ-1,3 f jAscal yr2ar .110 p:t"()bl(~1n 

trr~:L :;,3s Ltnit-E:1::- t11i;:-; !~e(;·t:irJ.l1 !t 

) ' / 

I 

,- I .• I 
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}?tl(J8 ;? 

i;).nd .if vou are able to repav them -in the fiscal '1Jeriod from -"' .- _,.. .,. 

1:r.:cv,~nues coming to you for that fiscal period you are in 
CGi.'1pliance with Art.1cle VIII, Section 3 of the Idaho Constitu
?~ ~t r1n,.. 

Sincerely yours.,. 

FOR Tim A'l'TORN:SY GENERAL 

1VARimll "i'17L"'0~J 
Dep1-rty .A ttorn,3y General 



/ 

I 
l 

:.Lr. Clyde Koontz 
islative Auditor 

S t,:1t>"Jhous~~ :-la il 

~Iot1 have 2-1s!-cr3(] i;'iThethar a11y {9:t~istir:lq l)oard! agency$· or o_.c:c.1.cer 
cc the State of Idaho has th1c) o.uthority to in.vest the Publlc 
i~r.:~ :l l:-.1ing Bntlow--~ai;t Pund"' '9¥e JJa lie,,~ t!1a t. yt)1:rr z.1q;ten1i.tia ·tion t11a t 
this fund is ''.n~lati1,~ly imperman.tint'" co~n9els the conclusion that 
t:h2 s1:a.ta treasnr,,:!r is soleJ.y resporisible for th,,~ inve.strn~nt of 

9;,:;_;;)lic building fund. 

''!t s~1:.111 be the duty o:f the state trearmrer 
to i.\1.vest surJ:>lus or idle funds in th..:: state
trc-::1asury ,- other than public endowment funds~ 
Ch~ 130, _52; 197 ,1 Id.ah~ Sessiq~ Laws 1371. 

• t •1 '?1" .... '"'d~ r:" .,:; .• .... "-" d 
[:7c'!l1 t-.t1ougn tn;:: puo l.C on1..v ing r.unL.. is otten rererre to a:'3 an 
~:. i:~~1~.Io::-¥11la11t:I,.} .f t.tnc17 the label ~La at~tua.11·.y ~~ r;.1ianc)n:er~ Oi1e. esse11ticil 
t:.1t .. trihtl·ta f-' f ar1 t~nt1.0,;.,mlent fL1n<i is f.it~r!:iirr1ence... s~::.c et. g·,. , (:ont:J.nr;r1tal 
~i:J.li1"!01z Ba:ik t:~ trri1st. Co;. ~r~ 111c1ir> .45 r~4 2t\ 3 1157'. "3•:J:6 · (7t:11 cir· .. · . 
·.t)~}OJ :· :r~c1!~;:c~3L~::1e C-:6~1.r1try ~y ~)clroo.l v~ ?~ir1~;- r_;o1..1n·ty1 179 ~:?.as~'1 .. 5-3B 1 

J .j .~?,. 1cl 2 6 ·+ / .:.2 6!J { J .. 9 J 4) "' t3inct~ yo11r i.n.".re,s ti<;r::1 t:iorl has t1et:enn:l:n.t1d 
t::_1a "t: t:is.,;:~ rn.1bl i·c: !)t1:i..l~1ir1g f:-1r.1~1 is r1.ot ti 1>8r7n,::::.11011t: ftt:1,:i ,., .it J:s Ilti 

t 

C(}:II.:.S~_: t-//\.I~I) 11 1.Jit~ 
.. \ 3 :3 j_ I~ i:~; 11 t )\ t: t:.()X~::1 ,.:::y~>< c; ~J llf~ 'J: ~'J. l 



STATE OF IDAHO 
OFFICE OF Tl--iE ATTORI-.!:;;.:y GZ::•<CR•\1..... 

W Ai'ITHONY r0 1\RK BOISE 83720 

November 14, 1974 

Mr. James Herndon 
Herndon & Slavin 
P.O. Box 789 
Salmon, Idaho 83647 

OFFICIAL OPINION #75-72 

Dear Mr. Herndon: 

You have asked our opinion on the interpretation of Sec-. 
tion 42-3202, Idaho Code, as amended by Laws 1974, Chapter 
101, Section L Specifically your question is whether an 
out-of-state resident who owns land within a recreational 
water or sewer district may vote in district elections. Its 
answer is derived from the statute's definition of "qualified 
elector, to wit: 

11 a 'qualified elector' of a rec
reational water and/or sewer district, 
within the meaning of and entitled to 
vote under .this act, unless otherwise 
specifically provided herein, is a 
person qualified to vote at general 
elections in this state, and who has 
been a bona fide resident of the dis
trict for at least 30 days prior to 
any election or who is an owner of 
land situated in the district. II 

The statute is ambiguous, however,' "person qualified to 
vot.e at g·eneral election~, in this state" may modify both those 
who seek to vote based upon bona fide residence in the district 
and ownership of land in the district, or only those who are 
bona fide residents of the district. In our opinion non
.resident land owners may vote, even though they are not 
"quc:;.lified to vote at general elections in this state." 
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is: 
By definition, a recreational water and/or sewer district 

11 
.. _ -a \Vater dis·trict, or a sewer 

district .created for a combinaiion of 
water and sewer purposes, in which a 
majority of the property owners do 
not declare that property as their 
prime residence." Section 42-3202, 
Idaho Code. 

As enumerated by Section 42-3212, the activities of the dis
trict may be only those re-rated to·the acquisition of water, 
water rights, water and sewage systems and plants. The dis
trict provides no general governmental services such as schools, 
housing, transportation, utilities, roads, police or fire pro
tection. The district exists for a special limited purpose. 
Authority to establish voter qualifications for the district 
is vested solely in the State of Idaho.· Muench v. Paine, 93 
Idaho 473, 477, 463 P. 939 (1970). The state therefore could. 
not be compelled to enfranchise the non-resident 1andowner, 
Idahoan or otherwise. Once the franchise is so granted, an 
atten~t to restrict it to one class of non-residents must be 
consistent with the equal protection clause of the Fourteenth 
Amendment. Evans v. Cornman, 398 U.S. 719., 422, 26 L.Ed. 2d 
370~ 374, 908.Ct. 1752 (1970). In general, the equal protec
tion clause requires apportionment of the franchise upon a 
one-man, one-vote formula. Reynolds v. Sims, 377 U.S. 533, 12 
L.Ed.2d 506, 84 S.Ct. 1362 (1964) enunciated this constitution
al standard for state legislatures. Avery v. Midland County, 
390 U.S. 474, 20 L.Ed.2d 45, 88 S.Ct. 1114 (1968) extended the 
Reynolds rule to encompass the election of the governing bod
ies of counties. Expressly reserved in Avery was the question: 

"Were the [county's governing body] a 
special-purpose unit of government 
assigned the performance of functions 
affecting definable groups of constit
uents, we would have to confront the 
question whether such a body may be 
apportioned in ways which give greater 
influence to citizens most affected 
by the organization's functions." Ibidr 
390 U.S. at p. 483-484, 20 L.Ed.2d at 
p. 53. 
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Salyer Land Co. v. Tulare Water District, 410 U.S. 719, 35 
L.Ed.2d 659, 93 S.Ct. 1224 (1973) focused upon the issue 
reserved in Avery. It found that a California statute which 
reserved the franchise to owners of land within the district 
to the exclusion of non-landowning residents was not an un
reasonable rejection of -the popular election requirements enun
ciated by Reynalds as: 

1. the activities of the district disproportionately 
affected landwoners as a group. 

2. the activities of the district were not of the gen
eral nature ordinarily attributed to a governmental 
entity. 

In dicta, the court stated that the franchise was extended to 
landowners whether they resided in the district or not. Supra., 
410 U.S. 730, 35 L.Ed.2d 667. Under the appropriate facts, 
ownership of land is therefore a constitutionally permissible 
criteria for voter enfranchisement. 

In the instant case, Section 42-3202 does not give to land
owners a special or unique interest in the activities of a rec
reational water and/or sewer district. Non-landowning residents, 
landowning residents, arid non-resident Idaho landowners clearly 
have equal voter status before the district. The issue thus 
narrows to whether there is any justi-fication to deny the 
franchise to the appropriate out of state resident. The 
United States Supreme Court has declared that, ''[B]ecause of 
the overriding importance of voting rights, classifiqations 
'which might invade or restrain them must be closely scrutinized 
and carefully confined' where those rights are asserted 
under the Equal Protection Clause." .McDonald v. Boa_rd of 
Education, 394 U.S. 802, 807, 89 S.Ct. 1404, 1407, 22 L.Ed.2d 
274 (19G9); accord, Dunn v. Blumstein, 405 U.S. 330, 336, 92 
s.ct. 995, 31 L.Ed.2d 274 (1972). Though addressing different 
factual situations from those proposed by Section 42-3202, 
the Supreme Court his recently invalidated voting statutes 
in three cases where each statute granted the franchise on a 
selective basis in violation of the equal protection clause 
of the Fourteenth Amendment. In I<ramer v. Union School 

.District No. 15, 395 U.S. 621, 89~Ct. 1886, 23 L.Ed.2d 583 
(1969), the court reviewed a New York statute which limited 
the vote on school board elections to parents of school 
children and lessees and owners of real property. The 
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intent of the statute was to limit the vote to those "primarily 
interested'' in the election. The c6urt expressed no opinion 
as to whether in some circ1rn1Stances a state might limit the 
exercise of the franchise to those primarily interested or 
affected but held that if such were permissable, the New 
York statute did not do so "with sufficient precision to 
justify denying appellant the franchise." Supra., 395 U.S. 
at p. 632, 23 L.Ed.2d at p. 592. In Cipriano v. City of 
Houma, 395 U.S. 701, 89 S.Ct. 1897, 23 L.Ed.2d 647(1969), 
the court invalidated a Louisiana statute which allowed only 
landowners to vote on the issuance of city revenue bonds. 
In its analysis of a statute which ostensibly limited the 
franchise to "specially interested" voters, the court stated 
that the statute's validity depended on "whether all those 
excluded are in fact substantially less interested or affected 
than those the statute includes." ~395 U.S. at p. 704, 
89 s.ct. at p. 1900, 23 L.Ed.2d at P:- 651, quoting Kramer v. 
Union School District No. 15, supra., (emphasis added). It 
concluded that non-·property owners wer~ as substantially 
affected and directly interested in the issuance of revenue 
bonds as the property owners. Finally, in Phoenix v. -Kologziejski, 
399 U.S. 204, 90 S.Ct. 1990, 26 L.Ed.2d 523 (1970), the 
court invalidated the constitutional and statutory provisions 
of the State of Arizona which permitted only landowners to 
vote on the issuance of city general obligation bonds. 
Concluding that property owners and non-property owners may 
have somewhat different interests, it held that there was no 
basis for concluding that non-property owners were substantially 
less interested in the issuance of the bonds. The court's 
decisions in Kramer, Cippiano, and Kologziejski did not 
address the issue of whether a state may in limited circumstances 
enfranchise a citizen of another state. Analyzed with 
Salyer Land Co., they do stand for the proposition that a 
state may limit the franchise to those primarily interested 
or affected by decisions of the district, but that any 
restrj_ction of the franchise is only constitutionally permissible 
if those disenfranchised are substantially less interested 
or affected. 

Section 42-3202 appears unique among Idaho statutes 
which create special purpose districts in that it authorizes 
the creation of a recreational water and/or sewer district· 
if the majority of ·landoi.mers in the district are non
res:idents. The district's activities are limited to particular 
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non-governmental functions, Section 42-3212. Within the 
pm•1ers enumerated, however, is the power of the district's 
board to fix rates, tolls, and charges in furtherance of the 
district's activities. Section 42-3212(1). The power to 
levy and collect taxes is afforded by Section 42-3214. In 
the event payment of such assessments or charges is delinquent, 
the board may impose a lien upon the property of the recalcitrant 
landowner. Be the landowner a resident of Idaho or of some 
other state, he (she) is equally affected by any district 
decision to assess and its power to collect. The Idaho 
Legislature could l1ave reasonably concluded that non-resident 
Idahoans who own land in the district would not have consented 
to the creation of the district and thereby subjected their 
land to liens for possibly large assessments without the 
right to determine those assessments. The right to vote is 
the landowners link to the districts' laws and goverment. 
Evans v. Cornman, stipra. There is neither statutory basi~ 
nor reason to restrict the non-Idahoan who owns land in the 
district from having an equal voice in either creation of 
the district or in government thereof. It is• inconceivable 
that Se~tion 42-3202 would authorize the creation of the 
district, allow determination by the officers of the district 
to levy and collect taxes therefore, impose liens upon 
property--all for the alleged benefit of the district--
without the opportunity of the landowners to be heard, 
solely because the landowner happens i;::o be a non-resident of 
the state. Any other construction of this statute would act 
to deprive the landowner of the right to manage his (her) 
property and to determine its use and capability. People v. 
Parker, 118 Colo. 13, 192 P.2d 417, 1421 (1948). Denial of 
the franchise to the non-Idahoan resident who owns land in a 
district created only by majority consent of non-resident 
J.andowners would be denial to that landowner of equal protection 
before the law guaranteed to each citizen by the Fourteenth 
Amendment to the United States Constitution. It is therefore 
the opinion of the Attorney General that Section 42-3202 
should be interpreted as extending the franchise equally to 
non-landowning residents, residents owning land, non-resident 
landowners otherwise qualified to vote in Idaho, and out-of
state residents owning land in the recreational water and/or 
sawer district. 

CDB:lrn 

Very truly yours, 

CHRISTOPHER D. BRAY 
Assistant Attorney General 



Honor-able nonroe C. Golla.her 
Directer of Insurance 

. BUILD ING HAIL 

Dear Hr. Gollaher: 

November 4, 197,i 

Official Opinion# 75-73 

By letter of September 30, 1974, you ~equested an official 

opinion from this office as to: 

1~ ~vhether Ch,:tpter 243, Idaho Session Laws of 1974, may be 

enforced by the Department of Insurance :tn lj_ght of the 

apparent preemption of employee health care plans by 

Public La.w 93-406 .. 

2 .. If Chapter 248, Idaho Session Laws of 1974, is preempted by 

Public Le:# 93-406, in part only, what part of the Idaho 

law is not-preempted? 

In answer -to your inquiry, my exa.mination of !'ubl.ic Law 93-406 

m;:,: -to believe that th-8 93rd Congress did inb:md to preempt State 

thos"'.:i ,;:,1reas that hava bee:n e:i-:cluded £:com coverage by the 

In v.iew·of the 

Cm1q:t',:!,:3.::dona.l pr-:.~emption II it is my opinion that comrr.encing 1.Ta.nuary 1, ... 

not be enforce,::: by the Idaho Dapa:ct.meni: of Insm:arice except 
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in thor::5e areas tha"i.:. are excluded from coverage under the Federal act. 

As you are no doubt well a.ware, Idaho Session Law, Chapter 248, 1974 

was en,3.cted to prov.ide a statutory basis specifically applicable to the· 

regulation of self-funded health care service plans for employees. (See 

197 1! Idaho Session Laws, Chapter 248, Sections l and 2 (6), pp 1626 and 0 • 

· 1627") In recent years, self-~i:unded health care plans, which are main

fained in whole or to. ~-part by the contributions from the employer, or 

employees or both; have increased in popularity due in part to the 

preferential tax treatment they are afforded under Section 50l(C) (9) of 

, : the Internal Revenue Code of 1954 as amended by the Tax Refo:rm Act of 

1969. Voluntary employees' beneficiary associations which qualify 

; ,-1..1.?ider Saction 501 {C) (9) are exempt from income taxation. 

One of the questions which had arisen in many states with respect 

U to employee benefit plans is whether or not such plans constituted 

-· 
11 insurance" and the II business of insurance" as those terms are usually 

broadly defined by the insurance codes of the various states and, 

·therefore, subject·to state regulation. {See Attorney General Official 

Opinion No~ 73~·50, dated October 18, 1972, which stated the view of 

t::tds office that. such plans do constitute insurance as defined by Ida..h.o 

Code Section 41-102.) 

We find by examining Public Law 93--406 that the 93rd Congr,3;'3s has 

also taken the initiative during 1974 to enact le~islation for the 

:x.·egu.latio.n of employ(~,3 he-D.lth benefit plans under th,; Departrnent of 

Labor ,:i.nd may be citE:1d as the ''Employee Retirement Income Security Act 

oc 1974., 11 A3 you are, of course, ,3.ware, t.he Federal act does have 
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ln:o,;1der coverage than the Ida.'10 act in that the Federal enactment 

,;1pp1:Lcis to employee pension benefit plans in addition to employee 

hcaH::h benefit plans,. t.levertheless, it appears to me from my e:xamina-· 
·\i 

ti.on of the Federal act, that it purports to re~rulate plans established >-" 

~or rnaintained by em'.olovers or employee organizations which provide 
/' ,,-..__ ; .. ...f-

participants or beneficiaries with "medical, surgical or hospital care 

benefits, or benefits in the event of sickness, accident, disability 

(See Public Law 93-406u Section 3 (1).) From the 

/··exar;1in~t.ion of both t.he II Employee natirement Income Security Act of 

1974 11
11 {Public La\v 934406) 11 and 1974 Ida.ho Session Law, Chapter 248, 

-we find that both Congress a!'1d the Idaho Legislature have intended to 

-_,,_,,~enact complete and comprehensive legislation for the :regulation of 

: '.~-~-nnployee health benefit plans o 

•:::he question of. ·whether the "Employee Retirement Income Security 

.Act of 197 41t preerupts th2 Idaho act seer1s to be resolved in part by the 

comprehensive natu:ce of the Federal act~ Hore convincing, however, is 

the fa.ct that Congress stat,es its intention to preempt state laws 

, 'r(~1:r:.1l,;).ting employee benefit plax1s {including employee hE?alth care 

pllms) in Section 514 o:E Public L.;1.'\•l 9 3-'4 06" In particular y the 

fo1J(J,rf'Lng quotation extracted fr(Jm the Feder-:-il act cipplies ~ 

nsection 514~ (a) Except as provided in subsection (b) of this 
section, tho provisions of this titlo and title IV shall 
sup":irsede any and alJ. State laws inno:f.ar as they may now or 
herea.ftr~x:- :cel<lte to any employee benefit plan described in 
section 4(a) ftnd not exempt under section 4(b). This section 
shall tuke effect on January 1, 1975. 

(b) H) Th:L3 section sha.11 not apply with respect to a.'1y 
C<.tuse of: ,;.:i,ction ·phich arose!' or any act or omission which occurred, 
bGfore January 1, 1975. 

{2) {A) Bxc!ept a.s provided ln subp,,.1ragrc1.ph (B) , noth:1.ng 
in this title shall be construed to exempt or relieve any 
parBon fror:1 any law o:c any ~3tate which regulatc~s insurance, 
bAnkiri,q 7 01: 1?.>ecu:cfiles., 
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(B) Neither an employee benefit plan deacribed in 
!:Jection 4 {a) 3 which is not exEirnpt under section 4 (b) (other 
than a. plan established primarily for the purpose of providing 
death benefits), nor any trust established under such a plan, 
r;;hall be deems>d to be an insurance company or other insurer, 
bimk, trust company, or investment company or to be engaged in. 
the business of insurance or banking for the purposes of any 
law of any .State purporting to regulate insurance companies, 
insurance contracts, banks II trust coinpanies, or. investment 
companies$n {Public Law 93-406, Section 514{a) and (b), 
( l) and ( 2) ~ ) 

The follmlin,J. ,':!xerpt from House Committee Report No .. 93-533 gives 

.1:n insight to the .lntent of Congress in enacting the preemption section 

·. cit.e.J irnraediately above: 

0 :Except where plans are not subject to this Act and in certain 
other enumerated circumstances, state law is preempted. Because 
of the interstate character of employee benefit plans, the 
Committee believes it essential to provide for a uniform source 
of law in the areas oJ: vesting, funding, insurance and porta
bility standards, for evaluation of. fiduciary conduct, and for 
cn:eating a single reporting and disclosure system in lieu of 
burdensome multiple reports. .i\s indicated previously, however, 
the Act expressly authorizes cooperative arrangements with 
state agencies as well as other federal a.•Jencies, aJ1d provides 
that state laws regulating bankinq 1 insurance or securities 
remdin u:.riimpaired." (House Committee Report No. 93-533.) 

Ca.reful ex.:3.mination of Public Law 93-406 indicates that Congress 

, int~-:.!nded to ena.ct a comprehensive regulatory scheme rt::!quiring disclosure 

anc1. reporting to the Secretary of Labor and to participants and 

b,,3rwficiaries, esta1)1ishing standards of conduct and responsibility for 

f Lcuc,i:..1.ries of ernployee benefit plans, a..nd to provia.e fo:r: appropriate 

1::,2;"£1'"c1:Les, sa.nctions I a.nd r(:ia.dy access to the Feder,:i.l courts e One is, 

therefore, led to conclude that Congress has intended thereby to occupy 

:e.ield with re~:;pect to req·ulat.io:n of ernployr:=e health benEfit plans~ 

L;J.W 93-406 8 Section 2 {b} o) The fact that Congress 1ndicatcd 

i·:.:s intent. to e:3tabl.ish "minim.al standards, n (Public Law 9 3-406, 

ion 2(a)), does not in this case ·appear to be an invitation to 

tli:c-:! Sta.tes to concurrently r0gulate along with the Pederal government 
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by irn.posing additional or more stringent standards beca.use of the 

Pcdcra.1 preemption section ·we have just quoted in part .. (Supra .. ) One 

can only conclude that if standards higher than those required by 

Congr:3ss oi the Department of Labor are to be applied, they must be 

"impos,~d by interested parties themselves other than by the various 

States,, 'I'his is an interesting development in insura.nce regulation II as 

)1ist:orically since 1945, under the McCarr,sm-Ferguson Act, (15 U.S.,CuA. 

Sestion 1012), Congress has, for the most part, left the regulation of 

the insurance business to the several Stateso Nevertheless, not since 

the decision in Unitsd States v. South-Eastern Underwriters Assn., 

'-332 UvS. 533,64 Sup& Ct. 1162, 88 L.Ed. 1440 (1944), has th,3re been any 

,-:::_~_doubt that Congress has the pmqer to regulate the business o:E insur,mce 

• .·::..:should Congress find it appropriate to do so. 

Specific exclusions from coverage under the Federal a.ct by Section 

4{b) of Public Law 93-406, are the following: 

·~'I'he provisions of this title shall not apply to any employee 
benefit plan if --
(1) such plan is a governmental plan (as defined in section 
3(32)); 
(2) such plan is a church plan (as c1e.finecl in section 3(33) 
wlth respect to which no election has been ma.de under 
section 410(d) of the Internal Revenue Code of 1954; 

(3) such plan .is maintained solely for th,9 purpose of 
complying Hith applicable -:vorktnen' s compensation or c1isa
bility ins,1:cance la·ws 1 

(4) such plan is maintained outside of the United States 
.,,...."1'•.-,1•p-il·y .,;,, . .,.. t-"ho be·~·c>:t-·1.'t 0-'1.= ne·~co~,,.. <''"''D~+-;in-'*l0 a1.1."~, ·,li ,..,.;: __ 1;.1L .ha-1.--~ ;..v-1,.. -\J.4:' J.s.e, ·, ~ 1.--'-,L.~-> J."",.:., .... ,v.-,~v..,__,. 1.,,.., - .l C.1,. ...... __ JJ .• 

whom are nonresident aliens; or 
;_. t ... l, ·h ~-"' 1 ·n 1."'r:• t e·r.7»10{"••'4- b 0 ne·f:!i'·J... p1""1 I O ~ell!1.·11""d i.,.., ('.)) '"' .. c-', f,.i..D. , ;.:, ar. ·,-•~~0,:, '-'-• .J. l- .. -,u. ,a,c, C, • .!_ '-' H 

::;r:wtion 3 (3G)), and is unfundGd. 11 (Public Luw 93'-406,Section 
l •r: \ ) ½. \ JI • 

In conclusion;- it is our opinion that the Employee Retirer:1:::!nt: 

Incor1,?. Secuz::Lt.y l\ct:. of 197 4 (Public LHW 93~·4{)6) p:c,em;ipts Idaho Session 

L2~, 1974, Chapter 2~8, effective January 1, 1975, except for those 
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specific items ~xcluded from the Federal act by Section 4(b) as cited 

he:t\'~in4 Commtincing January 1, 1975, the legislation enacted by the 1974 

Idaho Legislature to regulate emp:1:oyee health benefit pla..r1s should not 

be enforced by the Idaho Department of Insurance .. 

We hope we ha.ve been of assistance in clarifying the issues 

· p:tesented by you in your formal request.. If you have further questions 

in i:his regard, or n(~ed additional clarification of this matter, 

kindly advise,. 

Very truly yours, 

FOR THE NrTORNEY GENER~L 

~m~ 
ROBER~r M$ JOHNsot( 
Assistant Attorney General 
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Clearwater County 
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OFFICIAL OPINION #75-75 

Re:: Interest of Nominee for Office in Publi6 
Contracts 

Dear Mr. Schilling: 

We have your recent letter wherein you state as .follows: 

11 I request your opinion on the fol-
lowing problem. One of the present 
County Commissioners of Clearwater 
County was defeated in the primary 
election in August, 1974. The vic-
torious candidate for County Com-
missioner will run unopposed in the 
general election in November. The 
problem arises from a contract be-
tween Clearwater County and the 
candidate's brother for th~ mainten-
ance and operation of a sanitary 
land fill and disposal of solid 
was~es in Clearwater County. 

"The candidate himself owns the land 
upon which the sanitary land fill is 
located. The candidate's brother, 
pursuant to a contract with Clear
water County, manages and operates the 
land fill. The Contract was let to 
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the candidate's brother in accordance 
with the bidding requirements of the 
Idaho Code. 

"I have referred to Idaho Code §59-201 
and Idaho Code §31-1515, and I am of 
the opinion that if the candidate is 
elected and takes office with the pres
ent.contract in effect, the c6ntract 
would be voidable and the carididate's 
position improper." 

We agree with your conclusipns stated in.the third para
qraph of the portion of your letter above quoted. 

Section 31-1515, Idaho Code states that the County Corn-
nnss.ion,,r·s m:1··0 t not~ L,·2 I\'., rc:stcc] " . directly or indirectly 
in any property i •1.1 tci1asod ror the use of the county . . . nor 
in any contract made by the board or other persons on behalf 
of the county. " 

There is a split of authority as to whether a business 
relationship between a public officer and another person is 
prohibited·by statutes substantially similar to Section 31-1515, 
and Chapter 2, Title 59, Idaho Code. Cases relating to this 
matter may be found in 73 A. L.~-§1352, and McQuillin on 
Municipal Corporations, Sections-29.97 through 29.99 and-
12.136. If the only question was that of a family relation
ship, the contract would probably not be illegal, 74 A. L. 
R. 792. 

The lead case for the above A. L. R. Annotation, Tuscan 
v. Smith, 153 A .. 289, 73 A. L. R.-1344,-a 1931 .Maine case 
takes the position that: 

"It is unnecessary to discourse on the 
duties of public officials. Their ob
ligations as trustees for the public 
are established as a part of the com
mon law, fixed by the habits and cus
toms of the people. Contracts made 
in violation of those duties are 
against public policy, are unenforce
able, and will be canceled by a court 
of equity. No-definite rule can be 
given indicating the line of demarca
tion between that which is proper and 
that which is unlawful. In the words 
of this court in the case of Lesieur 
v. Inhabit.ants of Rllit1ford, 113 Me. 317, 
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321, 93 A. 838, 840, the question real
ly is whether the town officer by reason 
of his interest is placed "in a situa
tion of temptation to serve his own pers~ 
anal interests to the prejudice of the 
interests of those for whom the law 
authorized and required him to act in 
the premises as an official." See, as 
authority for the same general princi
ple, the following: Bay v. Davidson, 
133 Iowa, 688, 111 N. W. 25, 9 L.R.A. 
( N. S . ) 1014 , 119 Am. St . Rep . 6 5 0 ; 
Dillon, Municipal Corporations (5 ed.) 
§§ 772, 773; Lesieur v. Inhabitants of 
Rumford, supra. 

"Guaged by the common and accepted 
standards defining the obligations 
of public officials, the lease given 
by the town of Skowhegan to the defend
ant Myron E. Smith was unconscionable 
and unlawful. To hold otherwise would 
be to repudiate the doctrine that he 
who holds public office is in a posi
tion of public trust. 11 

California has also taken this same positi_on, Moody_ v. Shuf-
f le ton, 203 Cal. 100, 262 P. 1095, Quabnan v. Superior Court, 
6-4 caT. App. 203, 221 P. 666, and Stigall v. City of Taft, 25 
Cal Rep. 441, 375 P.2d 289. Other citations can be found from 
the AL. R. later case service. 

The Idaho statutes appear to have been copied from Cal
ifornia statutes, ·cal. Govt. Codes,. Sections 1090 and 36527. 

The cases of McRoberts v. Hoar, 28 Idaho 163, 152 P. 
1046,. and Clar]".: v. Utah ConstruZUon Co., 51 Idaho 587,. 8 P; 2d 
454, and other Idaho cases although not discussing this 
aspect of these statutes appear to take an approach to these 
statutes which is very similar to that taken by the Maine and 
California Courts. 

Thus we believe Ida.ho would follow these cases. 

~incerely yours, 

FOR THE ATTORNEY GENERAL 

WARREN FEL'1'0N 

Deputy Attorney General 
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:,tc ~ -~}ill S ~ [Je~t'•~;21bacl-'1 p tier.:1i)c::!.r 
In.<lustrial Ccmmission 
I;1-dn,-atrial Administration Bldq D 

J 17 :,1ain S t:r;-e;~t 
OFFICIAL O?INION 975-76 

Boisa, Idaho 33707 

D~ar Mr. Defenbach: 

Y-:>u have :,:3quasted ,:.1.n Attorney G<-::neral' 3 Opinion X°f~g.1.rding 
tl'v~r pursuant to Section 7_2-.526, Idaho Cod~, the Industr:ial 

Cot.1mission may waive in whole or part the p·e11alty for ·which a. 
c:;,u:2ty is liable upon default in its payment of th,::'l statutory 
p:c::~:~iurn t-..ax. In esse-nseJ' your request seeks a determination 
0.1.s to ..-ihether thi:: Attorney General's duty to SE'~ek the a.ppropria te 
p":'D.::i.l ty is ntandatory or dir,"::?ctory a 

-,· ' . ,~ t t ' 1 ' .._ ' t ._ • . t ·1ne cnara.cter ot: a s a ~uce, 0e 1. L. inanua,~ory or w.i:r:ec ory, 
d-~p,~:.nd$ upon the intention of th0 legislatur0; '' to be asc"''):rtainr~d 
Ero!.'1 a consideration of· the entire act, its nature, its object; 
,':L1,1 the con.sequence-s that would result. fron't construing it one 
~::~:i··1 (rt ... other.:' Craig• H~ 11isB:w 1 In,.=~, 1.1. Bi·shop, 93 I\.iaJ10 14~5r 

_,,_ .. __ - ........ -..-----..... + ···----" 

SJ4 ?. 2d 81:.3, 821 (1972}; :Summers v~ Dool-~y, 9 11 I,~!:::1110 87r 4Gl 
t~ .. 2ti 3lfl, 320 {1971) !i The fJl1rpo!1e of S:3Ction '72--526 is to E.dl:-
,::' - -~ -..~ r',c,nti' ')" r, 1 - ~2 3· ;-1'n1.' . ....,1-, .,,.,,., ..... ,-." ...,.,..,s C\.1."' 1 ..., ho'"",::, "'11 ;. ', ').,..1' 7. r-,i< _,.__"' t,.(J,1_(_.,.;,... ,.:, .. _......,. f..,, . ._ [.,':--~---·' 'fl- ,_~.1....;..i..: .. '--j_U...i..-.:....._. ·:--.. ..- ;. .. .., •. ~~- c..,..,.,_..,.;.L • ._ .,_.,.1'-i.~•-A ,_~_. 

~:t"'-~-1-::1sa.r:!t. i:Jor.k.r~81 1 s com1)ens.:1·tio11 ~ir1sura~ci~ in I,::!ai10 t:o I;;-:\7, S(?t!i~" 
;;_ft'f1t1all_t.~· ti r..11:f!rtl_~lurn. ta~t i.r1 c-:.ti:J.i.tion t.:o -3.l.l f)the:r r:;:--1y::i0r1tt3 r2t_1·:.1irr.,::;1 

·~ .. : ta. t.ute .J • :3I~1011l(J. the sr1:ret.y t,0 -:-1~~ .l ir1cJt1J~:'1. t ir1 i t.s 1?-:~:r1n~~r1ts ~ 
;:,,; ,~~ ~; r.:. ior1 ____ 7_~_=-:--.? :~._ :) -~:: lacn s a. r1 ~:-l :E .:EJ.:1. .. ~1a ~:i V•;~ 1.1. u t~/ 1J~J()Yi t!1f:~ ?\t: t:<)r ne~{ ;}::.~r~ 1:-:~~c:.t l 
to b~ing a civil ncti0n in th0 name of the st~ta to collect th0 
,~:~--~()t~21t .~I·c1ea c:J(j,::\Z"l~/· riot '":!()t1t-2nt ·:..vit:i:i. t:11.~; I)L~Y:~(~p 0:;t of ,}:°(;p0-_:'.d. 

J_:i,·::·.i-~;a.tit1n t::J (Jl-)tai11 tl1.:J,t: ~1l1.i(;11. is st::tt:1~!tcrr:il:_{ :r .. 8\~_11irt:~tJ, t.11,2 

1( is 1-:). t:lJ.r,:~ ::::rL·tc t.~:!(l f1<:~C!i.,:J.()il 7 2- S 2 6 t:,:) i ryJ l.1.C!(➔ I-.i,.:1:/ Jl~.:::::1 t i:1. ~-lt~l ~ CtC i l.j~ t:a t. e 

,~;~~ o l~•~t ~~~n io G~,:·2 1~}~~~~ b( 1-~ 5~3 )~at;~h~1~~a~~~,1 ~~;t;~C:~~~;;;,~;~ t;'.)~~cZ~d+.,~i~ L~~:1 ··· 
Attorney General, i.e., to t};i~; st-::J.t~~1tr):t"'/ 

.r .-c.::i-:.n. t~1 ~v.:~ ~J-~ t:c:J .. 



'i'!:i..11 

'z'h"~se three statute:z.1 are t.Q be 
, ':3·"1:'rl 1 !nc. , v, Bishop, supra~ ---.~~-- - -.... --~-.-~ 
t:o !'.::j>:act . a prBrni um tax, .sL11.d to 

•J:herefore, it is the opinion of tb;.,:; _'i\ttorn'2!y General that 
th,0: duty to s~i,~k th~ statutory penalt::t articulat~rl. by Section 
7 526 is ::nandat-...\.-:i.ry and may i"l.Ot be waiv~d. Further, as a penalty 
:;;ta·~ute( Section 72-526 is n-either unreasonable nor oppressiv~. 
,·, . ' - ~ ~ 3 0 1- ,·, 2 ... 0 '"" ., ~ " 3 "' ( 1 ,~ ., 1 ' . .,. .,.. . . 1.,D!'.)Gn v. rtoge:cs, .L:;, r~gon Jo, . .::J-> 1.-' •. Ga .:; ..., :1.:s ; ., .Lt,;'S 
'/c.1lidity io · pr'3sumed and· any doubt aa to invalidity must be shown 
lJc:,i-vond. a reasonable doubt, I,e011ard.son v. ~·loon.,. 92 J:daho 796, 
A:SJ. P. 2d 542, 552 (1969). 'N1~ leg:1slat.urc-Jias the power to 
1s·•1y ti'.ues and to prov-id~ the means to s,ecu.re i':he:l.r prompt pap::iti.~nt. 
,'.:_,;-::>t.Q 1v_ ,;.-;:.;.."',...""' Po..,.-,:1 ,.,_c;, ,.,,..,,,4.·1~.,,,,..,.,Qn ""'''D''"'""' ·• :-,,:~.,.. ,_...,-pn.;.y V' 0-,..4,~ht 
~~;~~._;~~r:-. ~0- ;;~:; ·--:.. 0~·· B::::-,,.d'.~-t., ~r~ ... ,-;~~-c· -1~.::ir9' > ·~"',. ;:..:: .,..;{l:?-"" ::t-tA \,-1,,..,"'.a, : ... .:::.'.." -:;L:'_.__, 
;...,,•~-~ ~t .. · ....... '4,4,11 ..J ·.~-;- "';I~ ., .... ,J 4:.<I .µ....J:t,f --J7 ~.,_.,. "f- ......... ,--:J_<4.,l..<,, .. -~~:;, ~ .... .i,I::::; ·- ;;;,~ 

Dff,<msive bases for delinquent payment of the premium tax, e.q .. ,, 
Eor(Jetf~lnass or innocent mistake, the Oregon .Supr,eme Court has 
:.; i:.-rt t:eil; 

".!n a.~~tecctining whether or not th~ ~:enalty 
it~ excessive, we may take into consideration, 
130 'iJ?,. b...-:iliev~,, the nature of tha offense for 
which the penalty is imposed.. W,3 think it 
i-s clic.:ar that tb:a penalty is p:i:ovid~d for 
the wrcn1g which is done when a tL.me:c (.F,mar 
failE!! to make timely pay;.v3nt. of the yi~ld 
ta.::c,~ * ft * If his t.':1.rdy payment wa3 duf.i! to 
nothing more than forgetfulnesa, he, n.;.;,ver
theJ.(~SS; is subjeetto the penalty. Bv1-
dont.ly the legi;3lat1-;1re reasoned tn.~t a 1(>S$ 

t,~rnt . .:dned by the pablic traa~u:ry thro11gh the 
·"'0= 0-"""'""'""n...,. os:: th~• .... ,., ... ~ .. 'hv· ;".') .co...-.•~,,,_ ..... ;l,-1 ..., .. .,, .... ,,on J:i:.. .J.i!.12(::J. _ _'{H.;t;:;;.J., ir..;. ~ .. -.I!:;! '-~' ... ~J. .-:: ... ~,, ~-:::·-J.,...3.-.i .. l,_ J:,t~-;i... ~ _\. -

is ,::i.s costly as Hh.en any other person fails 
tc; l)~l~l 1-1.l:3 -tax ... ;~ g!:~-~~ v. ~~~~!-5t. lJoard o_t· 
E~:fI$l(l .li 1;a_ tion~ S\l~"3ra .. 

The si~0 0£ th~ penalty also acts to encourage the surety 
f_'.J ~)~IT<1ft1ll;/ .:1.r1~-t .:;1 .. c;ci1z:-aJ:oly (lf)'trE'!rr:1ine tllt~ s1111. oi: ~t i::':l net pr~:=-· 

:trillf~p2:-1~J1~ntj~Y ()f t:!-:t£3 Ir1(l11:~t.rial r:o:m211i:3t1i()fl t ;3 f)C'tter ·co 
t:11at: cl-..~t:,J~:.-r~ti11ation... r:e(;ti<)11 __ 7:J_~ 2_~,. Pail~.1:t."r.; -to ,:-10 so for 

~:-~~:taGo.r1 ~/1:1:Lc;l-1. 1,~2.::11.11 tr.:h..i J.:n. ~ill :Lr1~"1C(:1~u:;-1 t:t} pa::i·t:1"":1nt 'VlOli:t{l i:avoka 
l~1-L:;n.a.lty f;t:tJ-t;~l-t>.~~* t;_f St:-~~'lt:G )J~ ~~~!::~~~:: ~~~~~:.::~ ~~~~ !£\~]~li·;~ __ at~-i(~~' 

l"°~'J.f;)~~--~:!.~ 7 319 :~)' 2:_! ,:1t: ~L964 ~ 



:'Jr.. Will· S. Def;z::nbach 
~ov~nber 6, 1974 

For thn 0.bove pr~1tdses consid0r&':!d, S,c')ction 72-526 should be 
::·3·r.:2,.,ictly const:_r!J.~h:i. 

C}.fllISTOPI-Il~J:.~. D ~ BRAY 
!'\.ss.ist:ant: ~\ tt()rn,?y Cr2nefal 
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OFFICIAL OPINION #75-77 

Dear Dr. Barnes: 

We wish to respond to your letter of October 21, 1974, 
wherein you ask for our opinion.on the following questions: 

1) Is the University required to obtain building per
mits from the city prior to commencing a construction pro
ject? 

2) Is the University required to obtain conditional 
use permits from the city as each building is constructed as 
it re·lates to zoning? 

3) Is the University required to obtain approval of 
the planning and zoning commission on building plans and 
specifications, and in certain instances, approval of the 
design review committee for each.university building. 

4) Is the University required to comply with city reg
ulations on parking requirements as set forth by the planning 
and zoning commission. 

In general, your questions have to do with the broad 
issue of whether or not local planning and zoning ordinances, 
with the enforcement of those ordinances by the granting or 
withholding of c·ondi tional use permits and building permits, 
are applicable and controlling where the state builds, re
models or clears buildings on state owned real property, 
a~, in this instance, with Boise State University. 
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Local units of government, vis a vis, the state, are 
creatures of the state and adrninistrative uni ts thereof. 
With certain exceptions not here pertinent, local governments 
have only those powers authorized or granted by the state 
legislature. The legislature sets the policy in furtherance 
of the state's duty to protect and promote the health, morals, 
safety, and welfare of the people and that policy is to be 
carried out in large measure by local units of government, 
even though there might be additional administrative burdens 
imposed upon those units of government. Williams v. Swensen, 
93 Idaho 542. 

The legislature has permitted cities and counties to 
establish planning and zoning commissions with certain auth
ority to recommend to the cities and counties comprehensive 
plans for the physical development of the cities and counties. 
The purpose of the comrnissions•is to develop and recommend 
the comprehensive development plans to assist the cities 
and counties to promote the health, morals, safety and wel
faie of the p~ople therein. Section 50-1104, Idaho Code. 

. ----
It must be noted that this section of the code grants 

to commissions recommendatory authority only and then for 
the purpose of promoting the health, morals, safety, and wel
fare of the inhabitants. It does not give the commissions 
authority to impose its judgment in matters of aesethetics, 
location of buildings on state property, design, landscaping 
or structural materials. Nor does the act give the commis
sions authority.to determine finally the use to which ·any 
university building or land will be put. The planning and 
zoning·cornmissions may very well be able to recommend to 
the ~tate certain plans for the use of its property or 
buildings. But we can find no authority for the proposition 
that the state must adopt the plans or that the state must 
seek the prior approval of the commissions. 

A related, and perhaps paramount, issue is whether or 
not the state must comply with the duly adopted zoning ordin
ances and building codes of a city or county. 

In Hunke v. Foot, 84 Idaho 391, the Supreme Court held 
that a municipality must comply with and was bound by its 
own zoning ordinances where the municipal acitivity was 
proprietary as opposed to governmental. The distinction 
between whether the state is acting in a governmental or a 
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properietary capacity is not always easy to determine. 
Some legal scholars deplore the distinction at all, claiming 
that such a distinction is ficticiotis and used to arrive 
at a predetermined decision. This distinction apparently 
arose in the area of tort liability and was established 
to offset the burdens of sovereign immunity. Therefore, 
it is necessary to go to tort liability of municipal corp
orations to find how the courts distinguish between govern
mental and properietary functions. As a ~eneral rule,· 
governmental functions are those governmental activities 
which are made mandatory by the state, both a~ to the state 
and its local units of government, and which by law, consti
tution or court decision must be performed and to which re
course to the judicial process can compell the performance. 
William v. Swenson, supra; Lundahl v. City of Idaho Falls, 
78 Idaho 338; Village of Lapwai v. All~er-,-78 Idaho 124; 
Boise Development Co .. v. Boise City, 30 Idaho 675. 

The question now is whether state law compels construc
tion of buildings and development of the campus at Boise 
State University. '!'_it1~ ___ ::u, ___ ChaptQ_£ 40, Idaho Code compels 
the transition of Boise College to the State of Idaho, now 
known as Boise State University, and imposes on the State 
of Idaho, through the State Board of Education, the duty 
to operate the university. In order to do that, the 
state empowered the State Board to construct buildings, 
develop the campus, hire faculty and staff and do all other 
things necessary to carry out the educational functions im
posed by law. Further the State Board has all the general 
powers that the Regents of the University of Idaho and 
the Trustees of Idaho State University have. Sections 3-3.=_4._Q_OS, 
_33-:-2807-1. 33-3_Q_Q6._,_ __ g._n__d__3_3_::-:J_8 _ _0_.4, Idaho Code. Since the duty 
to provide for the educational needs of the state are im-
posed by law on the state, it must then necessarily follow 
that this mandatory duty is a governmental function ~nd 
cannot be interfered with by local zoning ordinances. Hunke 
v. Foot, supra, Further, should this duty. of the state im
posed by law conflict iivi th local zoning ordinances, the build
ing and campus development authorized by law must be exempt 
from those ordin~nces based on Article XII, Section 2, The 
Constitution of the State of Idaho, which provides that st.ate 
statutes override local ordfnances. To conclude otherwise 
would result in the anomalous situation where local ordin
ances could control state funded institutions, obstruct the 
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development of the institutions, and generally place the 
state educational needs in the governing boards of the cities 
and counties wherein the institutions are located.· Such a 
result might very well lead to the situation where the state 
could not carry out its governmental function of establishing, 
m~intaining and developing its educational institutions. 
We can find no authority or even suggestion that the State 
of Idaho has abdicated that responsibi1ity to the local units 
of government and seriously doubt the constitutionality of 
any such authorization or suggestion even if present. 

The above cited constitutional provision suggests that 
the state remain soverign. Where there is delegation by law 
to the State Board of specific authority with respect to 
its buildings, such authority precludes those buildings 
from being subject to the local zoning and building ordin
ances. Board of Education of the City of St. Louis v. St. 
Louis, 184 S.W-.-975. 'rhe State Board, pursuant to Section 
33-112, Idaho Code provides: 

"The state board shall authorize 
and approve all plans and specifica
tions for the construction or alter
ation of buildings at the state educa
tional institutions under its govern
ment and control; and shall direct and 
control the purchase of equipment, fix
tures _and supplies therefore." 

Such statutory authority, then, overrides local zoning and 
building ordinances. Further support is found by the require
ment~ that state buildings must be built in cooperation among 
the Legislature, State Board, Permanent Building Fund Council, 
Department of Public Works, and the Department of Labor. All 
these agencies are involved to insure that the buildings meet 
not only the educational needs of the students, but also meet 
the standards established by the state for protection and pro
motion of the health, safety, morals and welfare of the in
habitants. Since the local ordinances are established for 
the same purposes and those purposes are met and satisfied 
by the state, the Legislature apparently intends that control 
of the institutions, its lands and buildings, are within the 
exclusive control of the State Board and the State of Idaho. 
City of Newark v. University of Delaware, 304 A.2d 347; Rutgers, 
State-University v. Piluso, 286 A.2d 697, Board of Regents of 
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Universities~ State College v. Tempe, 356 P.2d 399. The 
burden is on the local governments to show in any given in
stance that the state action with respect to the institutions 
buildings and campus development is unreasonable or arbitrary. 
Austin Independent School District v. City of Sunset Valley, 
502 S.W.2d 670. 

In conclusion, we are of the opinion that Boise State 
University and the State Board of Education are exempt and 
immune from the application of city and county zoning and 
building ordinances. 

We trust we have been of assistance. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

JAMES R. HARGIS 
Deputy Attorney General 

JRH: lm 

cc J. Charles Blanton 
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This opinion is addressed to the di§_posi tion of fines 
and forfeitures collected in consequence of the violation of 
state and murii_cipal laws. 

Specifically, the questions presented are as follows: 

1) Where a fine and forfeiture is remitted for a vio
lation of a misdemeanor cited under the Idaho Code and the 
arrest has been effected by a duly appointed clty police 
officer, how should such fine and forfeiture be disbursed? 

2) When a fine and forfeiture is remitted for a vio
lation of an indictable misdemeanor cited under the Idaho 
Code, where the arrest has b~en effected by a duly appointed 
state police officer, how should such fine and forfeiture 
be disbursed? 

3) Where~ fine and forfeiture is remitted for a 
violation of a felony cited under the Idaho Code, where the 
arrest has been effected by a duly appointed-city police 
officer, hqw should such fine and forfeiture be disbursed? 

4) To what violations does subsection (g) of I.e. 19-4705 
pertain? 

\. 5) Does the city prosecutor prosecute those cases where 
the cify would be the recipient of the fine and forfeiture 
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and the county prosecutor prosecute those cases where the 
county would be the recipient of the fine and forfeiture? 

These questions arise because of ambiguities in I.e. 
19-4705 which has been recently amended. It is necessary 
to examine both the prior law and the statute as it exists 
subsequent to amendment. It is also necessary, for reasons 
which will become clear at a later point in this· opinion, 
to corisider the law as it relates to the prosecutorial duties 
of both city attorneys and county prosecutors. 

Prior to 1971, the county prosecuting attorney had-the 
duty, by virtue of ;&,c:_C::. 31-2604, to prosecute all criminal 
cases within his jurisdiction, whether they were misdemeanor 
or felony cases. Likewise, prior to 1971, I.e. 19-4701 pro
vided that all fines, forfeitures and costs were to be remit
ted to the county for county use. 

These rules were changed in 1971. That year, I.e. 31-2604, 
relating to prosecutor 1 s duties, was amended to make city at
torneys responsible for the prosecution of !'traffic offenses 
and misdemeanor crimes committed within the municipal limits 
of a city when the arrest is made or a citation issued by a 
city law enforcement official. " S.L. 1971, ch. 94. 

Previously, in 1969, I.e. 19-4701, relating to the dis
position of fines, forfeitures and costs, was superseded 
by I.C. 19-4705, S.L. 1969, ch. 13~ which provided, so far 
as pertinent, that (a) for violations of any state law not 
involving fish and game or motor vehicles fines and forfeit
ures would be apportioned 10% to the state and 90% to the 
county where the violation occurred, (b) that for violations 
of county ordinances fines and forfeitures would be apportioned 
10% to the state and 90% to the county, (c) that for violations 
of city ordinances fines and forfeitures would be apportioned 
10% to the state and 90% to the city whose ordinance was vio
lated and (d) that fines and forfeitures collected for any 
violation not otherwise specified would be apportioned 10% 
to the state and 90% to the county where the violation oc
curred. 

I.e. 19-1705 was amended in 1971 by S.L. 1971, ch. 65 
wherein it was provided, first,, that where state motor vehicle 
violation arrests were made or citations issued by city 
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officers, fines and forfeitures would go 10% to the state 
and 90% to the city and, second, adding to subsection g a 
qualifying proviso that where the arrest was made by a 
city officer, fines and forfeitures would go 10% to the 
state and 90% to the city whose officer made the arrest. 
I.C. 19-4705 was again amended in 1972, by S.L. 1972, ch. 6 
in particulars not important to the question at hand. 

A literal reading of I.C. 19-4705 produces the follow
ing result: 

I. For the violation of state motor vehicle laws, 
fines and forfeitures are disposed of thusly: a) 10% to· the 
state general fund, b) 45% to the state highway f~nd, c) 22 
1/2% to the state current expense fund, d) 22 1/2% to the 
general school fund of the county where the violation occurred.· 
This disposition does not apply, however, in cases where a 
city officer makes a motor vehicle arrest, in which case 
fines and forfeitures are disposed of 10% to the state and 
90% to the city (subsection c). 

II. For the violation of any state law not involving 
fish and game or motor vehicles: 10% to the state and 90% 
to the county where the violation occurred (subsection d). 

III. For the violation of county ordinances: 10% to 
the state and 90% to the county where the violation occurred· 
(subsection e). 

IV. For the violation of any city ordinance: 10% to 
the state and 90% to the city where the violation occurred 
( subsection f) . 

Inasmuch as the sections of I.e. 19-4705 mentioned 
above cover all of the possible violations which could be 
prosecuted in state cou·rts, the statute, to this point, con
stitutes a complete scheme for the disposition of fines and 
forfeitures. The point of difficulty is that this interpre
tation of the statute renders subsection g either meaningless 
or in conflict with subsection d. Subsection g provides a 
scheme for disposing of fines and forfeitures "for violations 
not specified in this act, 11 directing an apportionment of 
10% to the state and 90% to the county, except when an 
arrest is made by a city officer, in which case fine and 
forfeiture money is apportioned 10% to the state and 90% to 
the city whose officer made the arrest. 
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Thus, there is an ambiguity on the face of the statute. 
In such circumstances, the courts will resort to rules of 
statutory construction in order to determine the intended 
meaning of the statute. Herndon v. West, 87 Idaho 335, 393 
P.2d 35 (1964); Roe v. Hopper, 93 Idaho 466, 463 P.2d 932 
(1970); Greyhound Parks of Arizona, Inc. v. Waitman, 464 
P.2d 966 (Ariz. 1970). 

,, 

In turning to the rules of statutory construction, we ire 
mindful that their chief aim is to interpret legislation in 
such a manner as will effectuate the intent of the legislature, 
as nearly as such intent can be determined. Accordingly, 
the various provisions of the statute must be harmonized 
with each other, if at all possible. Norton v. Dpt. of 
Employment, 94 Idaho 924; State v. Alkire, 79 Idaho 334; 
Wc-ight v. Village of Wilder, 63 Idaho 122; Adams 'I'ree Service 
v. Transamerica 'riITe Ins. Co., 511 P. 2d 658 (Ariz-:-7:"973); 
Board of Education, Etc. -v.Allen, 156 P.2d 596 (Okl.); 
Pennington v. State,302 P.2d 170 (Okl.); Martin v. District 
Court, Etc., 272 P.2d 648 (Colo.). 

A related concept is that the entire act must be con
strued as a whole in an effort to determine legislative 
intent. Janss Cor12.. v. Board of Equalization, 93 Idaho 928, 
478 P.2d 878 (1970); John Hancock Mutual Life Ins. Co. v. 
Neill, 79 Idaho 385, 319 P.2d 195 (1957) ;Nampa Lodge #1389 
v. Smylie, 71 Idaho 212, 229 P.2d 991 (1951); Keenan v. 
Price, 68 Idaho 423; State v. Groseclose, 67 Idaho 71; Con
tinental Cas. Co. v. Grabe Brick Co., 401 P.2d 168 (AriZ:
App. 1965);-Nice v. State, 507 P.2d 527 (Mont. 1973). 

Subsection g of I.C. 19-4705 can be. harmonized with the 
other subsections of the stafute only if it is construed to 
add something to subsection d, which appears to allocate 
fines and forfeitures for violations of all state laws ex
cept fish and game ana·motor vehicle laws by an apportionment 
of 10% to the state and 90% to the county where the violation 
occur.red. 

To reach such a result, subsection g must be construed 
as modifying subsection d by providing that whenever a city 
officer makes an arrest for violation of a state law, fines 
and forfeitures shall be allocated 10% to the state and 90% 
to the city. In other words, an assumption must be made 
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that the legislature intended, by enacting subsection g and 
its amendment, to modify the results dictated by subsection 
din order to make the application of fines and forfeitures 
depend upon whose officer makes the arrest or writes the 
citation. This criteria will be expanded at a later point 
when the discussion of prosecutorial responsibility is 
reached. 

The foregoing interpreation would mean that subsection 
dis intended to allocate fines and forfeitures as prescribed 
(10% to the state, 90% to the county) only when a state or 
county officer makes the arrest.* The language of the 
statute can thus be harmonized by considering city arrests 
referrable to "unspecified violations" within the meaning of 
subsection g. 

We conclude that the statute must be so interpreted. 
This conclusion is supported by several rules of statutory 
construction which have not yet been discussed. 

In the first place, no part of a statute is to be con
strued as redundant, trivial, or meaningless. The Legisla
ture is assumed to have intended that all sections of the 
statute have meaning. De Rousse v. Higginson, 9~ Idaho- 173 
(1973)·; Adams v. Bolin,-i47 P.2d 617 (Ariz.) Snows Mobile 
Homes, Inc. v. Morgan, 494 P.2d 216 (Wash. 1972); Los Angeles 
County v. Emme, 108 P.2d 695 (Cal. App.); Norton v. Department 
of Employment, supra; Kelly v. Bastedo, 220 P.2d 1069 (Ariz.); 
Campbell v. Super. Ct. Etc., 462 P.2d 801 (Ariz. 1969). 
Unless I.e. 19-4705ls construed as suggested above, this 
rule is violated becauie subsection g is left without mean
ing and effect. 

Secondly, statutes relating to the same general subject 
matter are to be construed in pari rnateria, Fra.zier v. 
Terrill, J.71 P.2d 438 (Ariz:-f;~te v. Ruikes, 306 P.2d 
205 (Wash.), and the le~islature is presumed to have considered 
existing law before enacting or amending legislation. State 
v. Long, 91 Idaho 436; Nampa Lodge #1389 v. Smylie, supra; 
Walker--v. Wedgewood, 64-Idah-o 2,85. 

In the ~ame year it amended I.C. 19-4705 in the partic-· 
ulars pertinent here, the legislature also amended I.C. 31-
2604 and f6r the first time made city attorneys responsible 

*No distinction is made between arrests made by state and 
county officials because the county prosecutor prosecutes all 
such cases while city prosecutors have been given responsibility 
for cases made by city officers. 
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for prosecuting state traffic violations and the misdemeanors 
where city officers made the .arrests. It is a natural in
ference that the contemporaneous amendment to subsection g 
of I.C. 19-4705 was intended by the legislature to provide 
compensation to cities for their increased prosecutorial 
responsibilities. 

This interpretation, which seeks to effectuate legis
lative intent, would mean that municipalities are entitled 
to compensation only for the cases where city officers make 
the arrests and the city prosecutor is required to prosecute 
the cases. 

Some reliance is placed on economic consequences in 
reaching this conclusion because we have concluded that the 
legislature's intent was to give city attorneys increased 
pr6secutorial responsibilties and to provide additional 
funds to cities to defray the costs of their new obligation. 
~rhe Supreme Court of Idaho has held that it may examine 
social and economic consequences of ambiguous statutes in 
the process of interpretation. John Hancock Mutual Life 
Ins. Co v. Neill, 79 Idaho 385, 319-P.2d 195 (1957). 

We are cognizant of the rule which holds t~at in the 
event of conflict between two sections of the statute the 
particular prevails over the general. John Hancock Mutual 
Life Ins. Co. v. Neill, supra; In re M,sTo P.2d 33 (Cal. 
19-73) ;In re North River Logging-C0:-,-130 P. 2d 64 (Wash.). 
In thiscase, subsection dis the particular section while 
subsection g makes only a general reference to "violations 
not specified in this act." The rule, however, is not in
flexible and must be discarded here because its application 
would render subs~ction g meaningless, thus defeating the 
l~gislative intent. · 

One of the more obvio1rn rules of construction is that 
when a statute is amended the legislature is presumed to 
have intended that the statute thereafter have a different 
meaning. De Rousse v. Higginson, supra; S\,1ayne v. Department 
of Employ:ine-nt, 93 Idaho 101; Futura Corp. ~state Tax 
Commission,· 92 Idaho 288; McKenney v~Nearney, 92-Idaho l; 
§_!=-lit~ v. Lonsr_, 91 Idaho 436; Hodge v. Bord~~, 91 Idaho 125; 
Tortorica v. Western Equipment Co., 88 Idaho 534; Hawkins v. 
ChancllGr, 88 Idaho 20; pig·g v. Brockman, 79 Idaho 233. 



c· 

Ron Schilling 
November 6, 1974 
Page 7 I .. 

Prior to 1971, I.C. 19-4705 made no provision whatever 
for the disbursement of fines and forfeitures to cities 
except in those cases where judgments were collected for 
violations of city ordinances. The 1971 Amendment to subsec....; 
tion g, Session Laws, 1971, ch. 65, added language which· 
reads: 

" ... except in cases where a duly 
designated officer of any city police 
department shall have made the arrest 
for any such violation, in whidh case 
ninety per cent (90%) shall be appor
tioned to the city whose officer made 
the arrest." 

Unless this amendment is held to mean that 90% of fines 
and forfeitures collected on account of violations of state 
laws occurring \vi thin the rnunicipali ties where city officers 
make arrests, the 1971 amendment would not have affected any 
change in the:previous statute. As we have noted, this is 
an impermissible result in light of the foregoing rule of 
construction. 

Moreover, when Section 19-4705 was initially enacted 
in 1969, the title heading made no mention of the apportion
ment fines and forfeitures to cities except where violations 
of city ordinances ·were involved. S.L. 1969, ch. 136. 
In contrast, the title heading to the 1971 Amendment makes 
reference to additional circumstances wherein fines and for
feiture monies are to apportioned to cities. The inescapable 
inference is that the legislature intended to create addition
al circumstances in which such funds would go to cities. 

In the same session, the Legislature included the fol
lowing language in the title to its amendment to I.C. 31-2604, 
v,hich imposed new prosecutorial duties upon city attorneys: 

" ... TO PROVIDE THAT THE PROSECUT-
ING A'TTORNEY SHALL NOT BE REQUIRED 
TO PROSECUTE TRAFFIC OFFENSES AND 
MISDEMEANOR CRIMES WITHIN THE MUNI-
CIPAL LIMITS OF THE CITY WIIBN THE 
ARRES'r IS MADE OR A CI'l'ATION IS 
ISSUED BY A CITY LAW ENFORCEMENT 



Ron Schilling 
November 6, 1974 
Page 8 I .. 

OFFICIAL, IN 1i-'1HICH CASE THE CITY 
ATTORNEY OR HIS DEPUTY IS RESPONS-
IBLE THEREFORE • " (S.L. 1971, 
ch. 9 4) 

Both amendments were declared emergencies and taken to
gether the title headings manifest a legislative intent to 
make the disposition of fines and forfeitures to cities co
extensive with their prosecutorial responsibilities. Preamb.les 
and titles to legislative enactments are properly used as aids 
in the interpretation of ambiguous statutes. Idaho Commission 
on Human Rights v. Campbell, 95 Idaho 215; State v. Murphy, 
94 Idaho 849; State _v. Mead, 61 Idaho 449. 

A second constru~tion of subsection g of I.e. 19-4705 
arises out of the rule that when conflicting sections of this 
statute cannot be harmonized the section latest in order 
of enactment 'dill prevail. · Schneider v. Forcier, 406 P. 2d 
935 (Wash. 1965); Hartford Acc. & Indemnity Co. v. City of 
Tulare, 186 P.2d 121 (Cal.);City of Petalumav. PacT:i:TcTel. 
& 'I'el., 282 P.2d 43. Application of this rule would give-
effect to subsection g to the exclusion of subsection d but 
would not change the result of the previous formulation. 

CONCLUSION 

We therefore conclude that the disposition of fine and 
forfeiture money to cities is coextensive with the obliga
tion of cities to prosecute traffic offenses and misdemeanors. 

1) Fines and forfeitures remitted for misdemeanor vio
lations of state law occurring within municipal limits where 
the arrest is made by a city officer should be apportioned 
ten per cent (10%) to the state and ninety per cent (90%) 
to the city whose offi~er affected the arrest. 

2) Inasmuch as I.e. 31-2604 still requires the county 
prosecutor to conduct indictable misdemeanor prosecutions, 
fines and forfeitures arising out of subh cases should be 
apportioned. 10% to the state and 90% to the county, regard
less of whose officer made the arrest. The same is true 
of felony cases. 
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The answers to questions nwnberec1 4 .and 5 set out at 
the heading of this opinion, having been subsumed in the 
:foregoing discussion, will not be treated separately. 

LET: lm. 

HOMS 
Deputy Attorney General 
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::~J./:r01s~ ·'t:(J 1:1.i.ts ,s):i1.te·~ :t.;:1 .;-;-;,?1.t;-c.1.ort 1-.. /tJ:..i Z:!.S t.11r.:! stat:~:! B, ,:fz.~an·-t.. o·c 
r::-ori:t;1~nt t~) .a (;()th.:i~..ranaticn ,:;__:;"ui~t:~ I>~~-t~~-2~.:~t~ -✓ * £-;tate_l 37 J~.i{lho 351, 
333 P,. 2d 585 (1954) ~ In nC?ad1i11g thL'3 conclus.ion, the court looks:?d 
~:1. t:. tk:,rita11a ~::!J1rl c:alifornia statu·tes \:::l1i~l1 ar$ .tt.-!entica1~ to orirs 
-::1 ~vhi..cl1 l"!a. \1+:~ been ,~or1s -t;r1.1ed as legi::Jl.e. ti "t.Je· ~u.t:hori ty r1nd. f.!ons.cn.t 
t-() C()l!ctaran lands 11eld 'r>:l t11i! state. Tl1-e- c-.Jurt r;9affirmed i.1:s 
{ic;•cislon iri t:h~ case of ~~'ii!-a 1/r,. :3tatet 93 Itlab.t) 830# 47.5 P,, 2t! 3fi7 

, ~t .9, -:-·t~, b~ -...;... .. i ..r• ~ff'"rz:"i A .. ~~ ... -t-T.~ ~-~r..,,~~;;--c·4·.,y"'\·;-: .. ~ ~~ ... 0 -r, ,.,;• '¥'\-..!'- ,. .. 'ol" .. l!Y 1.~.._,..,,, 4-h• _,_ ,-'- 0.Jf, ff t;;,.,.iJ.'C :n'::1' ;...,. • ...,,. .... 1~- ..... ,,.,..s.- .,_ ..,,_, ,0,, •• ...,, ~.s,:::,.~•- ·,1J.ven -"-'Y ~.~ a._ 
:'.5G?ction was to ri;mde:r the state a private prop,;:-rty 01,-mer for 
:;;uriJc:i;35~~s (.)f o:1.i11ent riornai,1 cond(anu1ati(lt1 -~ctions~ :~ 

J\ny ;;.ersor-t i1110 is ~ :lrt 1:-.:11::ir•~e of ~hf3 1?ul1lJ,,.c 1:J-se .ft)r t1hicI1 
H, ___ -.. ~.-, ,-, .. -opc:,..,...>.~r { ·- <'·,~·1-~ht " -;~ . .:,,,-.-'-~ "''"n 7~·7,'\ .... , r,-i': .;_1--,= T-1.4'--,o '.,-:'.f'.'Ji'i;;,. -~ c-~.11 -- ~ k,...,:,... . .: -..1 .. L:z ..!......;:, ,::;.:,, • .t 1~ :j.-t.... 1 i,..:-•-- t. .. ..:...v- \j .. _ ..... ,:_,. Loi.;.._.. ~~,._.r, ... "",1l .. ,....,,., ....... ,.,.,,...: ...:,:;1_ 

i. r1it:iate a cond1~r~1a tion r{Jroce~~.L~g. ti11et.E1~r or 11ot tne.· ?la,int.iff 
1.1. 1,a t·nlcc.e~s;Eul in t}i.6 C:!011.d<~I.;~na tion .suit dr;;pe.n<la tJ11 St~ctior1 

7 "7 l),j of th{,! Idaho Cod,:;, wh.ich df;;:als •,.;i tc~ f..1cts DY.t'?:Temtl.sita to -~ .-~ ......... _._._..,.,.,. ''" _____ ,... ..-~ ... 

I11 cc.11cl1.1s.-ton, :l.11 Iclaho1 t.(\' ;3tatllt(~1 ri r~rJ .. \.1a~t!~ ,1:i..ti.zan or 
tt f;t4 ;3.t.e }1.:1.s ·c·:10 ri;;;;£1.t of f_::1~i.11t~nt <1.ot-t1ai.n ,J!.1 r}1:1.,,.~tt=i li.ll1d ~vlrich 

(-t 1:~fin:Ltion inclu~:1~s ~:>tatt~ 1nn~1 ix1 ox>:lr~_:.a ta nfJt~1in {~cc~~s;3 1.:c> 
1::~,.s:ct.i1i~1. r.r~'3.,1.--c::1l::1 ::..;£ ~3tatc lt~as'0:<-1 la:1.d or lr1t!(1 Bt}l{l 1-J~y· t.11~➔ r:;1:a::::~ 
t --~)}An ;;}1.ic.::11 ;1Ci ·i'J.{!.CC: $ [.:; )1r,~5 fj:~~~f..:r1 r/r-c;viJ i)(l I Els 1c1;19 -2:·fj i 7: :L ;tJ i Cl i ~i.:1 t:•~}(! 
r~r Q p~blic purrose. 

Vory truly yo□ rs, 



. W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE. ATTORNEY GENERAL 

BOISE 83720 

November 12, 1974 

Lowen Schuett 
Parks & Recreation Department 
Building Mail 

OFFICIAL OPINION #75-80 

Dear Lowen: 

You have asked whether eligibility to vote in an election 
-of a recreation district director is restricted to residents 
of the director's sub-district. 

As you know, every recreation district is divided into 
three sub-districts with approximately equal population. Idaho 
Code §31-3203(e). Each district is governed by three directors 
who must reside in different sub-districts. Idaho Code, Section 
31-4305. There is, however, no parallel. sub-district residency 
requirement for recreation district electors. Idaho Code, Section 
31-4307 states: --

"Any person may vote at a district 
election who is a qualified elector 
and a resident of such district on 
the day such election is held." 

Since the directors' terms in office are staggered, Idaho 
Code§ 31-4304(£), Section 31-4307 clearly indicates that 
each director shall be elected by the residents of the district 
as a whole. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

CONLEY WARD, JR. 
Assistant Attorney General 

CW:lm 



W. t,NTHONY PARf, 

ATTOHNEY Gt::NERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNl:.'.Y GENER1\L 

BOISE 83720 

November 14, 1974 

Mr. Jack C. Riddlemoser 
Attorney at Law 
333 E. Idaho Street, Box 373 
Meridian, ID 83642 

Dear Mr. Riddlemoser: 

OFFICIAL OPINION #75-81 

Your recent request for an opinion of. the Attorney 
General asks definition of the statutory procedure for the 
filling of two vacancies on a four-man city council. The. 
possibility of such an occurrence exists as a recall 
election for the removal of two councilmen of the City of 
Kuna is to be held December 3, 1974. ·Section ~0-704, 
Idaho Code, authorizes a city's mayor to fill a vacancy(ies) 
by appointment with consent of the city council. Your 
query essentially raises the following issue: 

Assuming the simultaneous recall of two 
council members, can the requisite consent 
to a vacancy appointment be given by the 
two remaining members? 

The issue is to be resolved by an ascertairiment of the intent 
of the Idaho Legislature. 

Section 50-704 is a mandatory enactment by the Legislature 
that a vacancy be filled by "appointment made by the mayor 
with the consent of the council. " This statute speaks 
of "the council" as opposed to "the full council". from which 
a quorum is derived. 



Mr. Jack C. Riddlemoser 
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See Section 50-70,?- The composition of a "full council" is 
established ·a:s-enher four or six members. Section 50-701. 
Clearly, a "full council" of the City of Kuna cannot exist 
if one of its four offices is vacated by a council member's 
death, resignation, or recall. Neither, then, could there 
be a quorum as by definition it is a majority of the full 
council. As vacancies do occur, Section 50-704 was enacted 
to facilitate the conduct of a city's business with the least 
interruption by authorizing their prompt filling. Once fil
led, the city conducts its business as usual. Manifestly, 
the requisite consent may not be given at a regular or special 
meeting of the council as with the occurrence of one vacan
cy, the membership of the full council is incomplete. Thus, a 
quorum as statutorily defined cannot be constituted. Con
sent to a mayor's appointment is therefore to be given at 
other than a regular or special meeting. 

This transaction of city business, i.e., issuance of 
consent, at other than a regular or special meeting is not 
at a variance to the purposes of Section 50-705. While it is 
clear that most 6fficial business is to be conducted pur
suant to either the regular or special meeting, the statute 
is not exclusive. Section 50-708 allows the examination by 
committee of fiscal accounts and conduct of those managing 
the city's money and property or who are otherwise involved 
in the business of the city. Neither quorum nor public hear
ing is required. 

A construction of Section 50-705 to permit validation 
of a mayor's vacancy appointment solely by consent of three 
or more members of the city council would impermissibly in
fringe upon the right of recall, guaranteed by Article 6, 
Section 6, Idaho Constitution and Section 34~170~ Idaho 
Code. Such an interpretation would circuitously affect 
the right of recall by framing the recall issues in terms 
of the.election's consequence rather than the quality or 
lack thereof of representation given Kuna citizens by the 
councilmen in question. Should the voters of the City of 
Kuna effect a simultaneous recall by their votes in the 
December 3, 1974, election, such a construction would act 
to eliminate the council as a governing body. Section 50-705 
,wuld prevent the mayor from f iJling the vacancies ·with 
only two city councilmen, as no quorum could be cons ti tub:".d. 



Mr. Jack C. Riddlemoser 
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Without the possibility of a quorum, the city council could 
not conduct its business at regular or special meetings. 
As a governing entity, the city council would cease to 
function. Clearly, the Legislature never intended that 
the constitutional and statutory right of recall be obviated 
by the quorum requirements of Section 50-705. It is, there
fore, the opinion of the Attorney General that Section 50-704 
is not limited by Section 50-705, that consent to a mayor's 
vacancy appointment is to be given by the council independently 
of the quorum requirements as the right of suffrage in a re
call election would be negated by the converse construction. 

CDB:lm 
, 
r 

Sincerely, 

FOR 'l'HE ATTORNEY GENER.i\L 

CHRISTOPHER D. BRAY 
Assistant Attorney General 



~ t;ordon 
;,::_f1:ector 

Trombley 

t)'.~partmeni,:: or: Public Lands 
,:, ·"'> ,.,,,,., ·, '! (} 
1.t<,.', • .rf~t:a J ... ~";7 

:}t:-lt.:zhouse Mail 

Re: :Pt:i'b,l_:i.c Inspection of Lend J)ep.artment: I<':tles 
an,:J Records 

Our office i.s happy to respond to your r,-;qu-ast £or an 
O,".>inion dated June 7 ~ 1974.. I would like to apolog;i3e for 

_th2 delay in answering your letter, and we hope tbat the 
E::;llowing will clear tn> the aJ>'Oarent conflict bet-ween the 
t1-10 opinions previously issued' by this of fies on this subject .. 

After reviewing the oertinent Idaho Code sections and 
the two pr-9vi.ou:sly issusi:f opinions in-t~r?r-effng these sections, 
it is our co·nr::luaion that the criminal t:H.mctions set out: in 

tion SH-12§~ Id!~~ C:~~~ regarding the release of any land 
;;h:;partment r,~eordg a-ppll.eS only to s1~.}lt:~-~~.£A release of 
:J11ch information by tha direct.or or the 1.and department ernployees .. 

') -~ (• • '1 ,. ,C, "I'),• 'I , ~• • ::, .~ ·> 1 ,.::rn.guage 01: ,)ect: ..... on ;Jo-.t. ... O spea~s ·co unau-nor1ze0 °.11.sc,.osur,~ 
3.:-d it must therefora be implied from a r,~ading of the statutia 

•h•-o ~-a =ft-•~4n ~~~~r4~ln ='1f~~ mPV ba ~81A~nD4 {& ~-~-n ,. t.,4.:,.£",..j,.~- •. _,.",1..~~...-- -1L.:..:...1..L..-.:3,.4...., ::.-!'q.,_":.,A ....t;.,.~. ~ ,,N-.t __ -......\..4 .,.)..i•..-i.; , it .. _·...,.¼,:;.;:.,!.. ...... --!..! ..... -;.-- .... ~ .J-J.,. ~-~·.,,,Je~-;...r_,:,...y 
,,·,•·'.-},.r-.... -t .,. o.,. 1 ,,, •"-h~ 0 ..... ~"' -t 1-n .... _.:: •rh 1,,.. ""f' p.:,... ~ .,,.;.., ,'.) ;-- · .,.. h;;-, r ~'n-~ 
._,. •,1..ac.,. •. t.V,\. ~i-....:..o .. _'i..4 1; • ~ .. ~:..:,. ~ ;>J..,.... ~ . {,"'~,..'\..J..;....:;;..~..,J • .,."' i>J :,-_ ,,... ,,,,i;~~V "".,I.,...,._,,, ... ,.4,.,;_.'-,;.., 6 -..!-:--,. --. :i...._.. .. ,,_.. .;:;...s,t¼~ • ..., ·......,.. 

J~v:r7 ;1~,Jtttaortze i~::.~.Lease 01: :.-1ny c1ep~1rtrnen·t.nl reeor:!s I.ct1-
•. t(_'; "~-C "l 1'"%~·-f;~"l 1 f"J '!"'1"";.,,,,1 ·t1'•111 t=t _ ,, V !.. .,,;_ t,.t <:,.-},.1 _._ ~\..., :t.~~~1 ~• ..,_...,.j,, \.- ~ 

r:[f~!{~ ~ b~\n_;~~~; ~~;!I1:~~ 
t h0 em, :toyD-::~ ::r o 2 

0!7. ,:1 p e""'""il12FlJ. 

•-:::rr1 i.iidt l~Jil o.f \.qha t 
li~ a authorize 

1)r.1J:t:::1-2r, t t() r t-1 le-es e :J11y ... 
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all in formation contained 'i•Jithin cate_rior:tes .:1pproved .an<l 
::11Ithorized :b-,r r~l:a.ase by the btuJ;c-d. Thls rf::lease could and 

-~.-11 ·tt' d .. " • 'h • •" ' :1ou.1.u oe acci:nw,u.::..sne - ny re.uaas1.ng 1:;.,e records c,r type or: recoro 
"''"' ··•·he' ◊n-..-1 f:•,r.<.:4.,,.,4 ~,.,..._d ;--; ... ,n, l"'''o· 1-fc --~ ... en 1·,1•)i•]"l ha0 ,,e ,:, r4,;,n' ;;- i·o· j'-i .. ~ 
,,,. 'h ~L... ,;.....i~ >...J. '"·-t'--.4 '-'"- q.;._-1 'l;;o,,-.Ji.!£:i L...>U ,¾,_ ~~.-1;< •~4 "."; i_ ~.,Ir,,.-~ :-..,. ,,. ,...,, ,;;:.i &5-rb - 1-. ,,.. -~J..-

f ormation,. 



t>.~--~f.)U ty t) irt~C t()r OJ?PICI.'\.L (tP r:1T 0:-1 17 5-8 ~1 
·p~1s~!(,.3 ~~~ l1f~cr,:?~3..i:ion fJepartr:1f2't'tt 
!J ·t.J ·tct:;.:h{)1.tse ~.1!21:Ll 

Y()l.l. :l~\11~) .nskl~ ,~1h-r~thi)r the a~~r:,artment m.a~i" use t.h.e. --'·off ~roacl 
:·.::.t:Ytc:,r Vfel'iiCl-:3 ft1ti{l .'.f to purcl1ase s11owmobile ·t.ra.il grr)oming e-q-r1ip
;-,,;o?n t. The ,:3.ppli.cabl,a sta tut.e provi,:.h.ia thn t this fund m~y be 
;~I:'i;?loyed ;,i to i;1Cquire, fi\l:CChase, irn,t}J:O ... Je ~ .rer),air J- }:Jr);i:t.1tain 1 ,ft1r
rti::1I1, c;nd f~Uif..) offh-road rnotcr v~l1icl~1 f.etcilit:.i$s az1d 3i:te-s .:tn 
tb~ $tate of Idaho .. C, Ch .. 297, 521 1973 Idaho Si,":!SSion r .. ,:lWS,; 625,, 
f{,2(;.. l~-,,,, ,.,.H..,,. on-in:icn the oro·cosed ~)UJ:-chai3~ clea:rl,I fnll 0 witl:'d-r1 . •~ V'-,U. •,,:;'k - f k .,._ ,c J y 

~~; r.Jurvie1J1 of the statu·tory au·thcrizat:ion of ex:,,e-:r.tditures t»:> 
J..Jj~(J~cr=te, Jt1airitairt, a.l'ld Aquir.,,. off-roaci r~otor 1.r~~11icle· fa,:ilities jll 

Ver:/ truly yours~ 

CO~JL~~y /J~;RD, JR~ 
1\s~tsta:r1t: P~tt(Jr'":"1::.·;;_~/ (;\::n0.r.·a1 



December 2, 19 7 1! 

Honorable Pete To Cenarrusa 
Secretary of State 
Building Iviail 

Dear Mr .. Cenarrusa: 

OFFICIAL OPINION :/F75-86 

This letter replies to your request dated Nove.rnber 22, 
1974, for advice regarding implementation of tha Sunshine 
Initiative. Your first question relates to the effective 
date of the act and will be considered first. 

'rhe Sunshine Initiative is pJ:1rased in terms of prospec
tive application. In other words, all activities covered 
by the act which take place on or after its effective date 
must be in conformance to the provisions of the act .. Thus, 
any person assu.i""Uing the position of a 11 candidata" as defined 
by the act or a "political coill.l-nitteen as defined by the act on 
o:r after the effective date of the act must comply with the 
provisions applicable thereto. Likewise, any person who as
smnes the position of a lobbyist as defined by the act on or 
after the effactive date of the act must comply with the pro
visions relating. to registration of lobbyists- As you·note 
in·your 1etterf the effective date of the a.ct is the date of 
th~.:: Governor's procla.7nation.. {See: Section 34-1813v J:daho ·-------- ---

Your particular concern relates to the required ragis
~r-~inn ~aa fn~ 1r)'OD'y1.·~~~ ~0c~~O~ 1";"(~) 0~ ~1•1~ nc~ 1)-01•1°d6 ~ \..-_,,,D~L--VJ.- .i..,,_ .. __ ....... v.1 ... _.._'ii..>. ~ O• ... ~~ ::_..._., 1,......,,,.. ..,J.. .....,_ t.,.\ .t- L. C .1,..,., i_ _....1.. v ....._i;) 

'.:hat a 10;::ib~[ist must rcgist(~r 11 [bJ efor,3 doing any lobbying, 
'?r with~n. thirty (30) c~-;1ys after b~ing ernploye~ as a lobby7 
J.Gt. 1 ·,Hl1ich.f.r'9'eY. <)ccurs t:Lr~-Jt, ~ · ,, .Accornr:>anying s1Jcl1 reg2s-
t:.:;:"<:1t.ion, the :Lobbyist must pay a filing fee of $10. 00 ,. E'ur-

, Section 17(d) of the Act requires that a new =egistra
be file<l each January with appropriate revisions; 
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It is the conclusion. of this offics t.hat all persons who 
U'.ndertake lob.oying activities on an.d after the effective date. 
of the act :must register and pay t ... ½.e filing fee.. rri-ds in
clu.des tl1ose persons '.vho continue p.reviotisly existing lobby-
1ng activities after t.ha effectiire date of the act.. ~'urther, 
:::ds1ee there is no p.rm7ision in the act.. for apportioning the 
i::Lling fee in ;::elation to the period of a year in which lob
bying acti?ities taki:! place, all those ·who lobby must: regis
ter and pay the full $10~ 00 fee.. Likewise, those a.~m.e pers
on::1 ~us~ file a new registra·tion f&tatement in January and 
2.v;ain pay t.he full $10. 00 fee .. 

"Lobb"l,l and "lobbvingu each mean at
t.s::m.9t..i:ng through contacts wil.:h, or 
m:i.using others to IT'..ake contact with, 
inembers of tha 1-egislatiil"e or legis
lz}.t:.iv-e cor.nnit.tees., to influencr.:3 the 
approval, modification or rej-1;1ctio.n 
of any legislation by the legislu
t:.1,;u:e o:E the Sta ta of Idaho or any 
comi;.1i ttse thereof .. 

"Th$ provisions of this act ar,3 t:o 
be li'.berally coni:1tru~d to l~f fectuate 
the policies and purpos~s of thi.s 
ft<Jt~,:} !rt t:he <71Vr.-:!11t of ccnf lict be
t:'rJe:~xi tJ1.e ;.;1ro'f,1isions. t.l1n p.r-o·visions 
of this a.ct. and any other act, the 
r?:·("'C)V.5,.:sions of 't:hit3 a{;t shall ".Joil:vert1 q-

You asJ~ \:,1l1et:her i1:}plen1ent:.ation of ~th~:~ act: iz i:1•a_I)enrient~ 
1-ipur1 1:or~na.l ir1tl..,.(idL:..r:!1:ion ()f l;~gislatior1 };efo~re tI1e Iclaho I1t..~~1is
} ... ~·t:.1r6~ tI1hitj of.f ic!e 5.s of: tJ1e o.r;;<i.r.t10.r1 t.l1at :fo1.:--ual i:r1trod1ic
t::i-JJI1 c:1?: l("~tJ 5.1::;J ... 21tit)11 iz j],0 I:: t}1e (1,;:~t:f1h;·;tlnat:i\lC t:il\l(~ at:. f~J11.ic:1 't!"H~ 
;;-,\7,J\.1 isicn~1.:3 oJ:: t.l'1e act itr.J,r1ly"' ~ c,;-rJ:r1,9ic1?~::~~i~ng t:he :t:Lbera:l conatruc-
t:-.io~n ax1d t:11&:! (i~f.ir1.i·tio1:1.s of t:he ar::t, it is ()tL~ opirrion ~t11u'i: 

1.r~gJ_ t.iv?r;~ :r:r.-ccess~}s co1:11n~3r1(1·1~, i .. .ti ~~lL~ost w.11 c~:1s£.:~s, .,.dell 
lJ:~~fOrri f(Jr:-~al i.:n.\".:rorJ.tJ.c:t::l(1.r-1 (Jf a i.:>J..1.1. 'J;l1()"J:t_3fo~e, any lc)L1by
J.r.t~; ,tt:·ti~1:Lt:i1::!~J clirect:r:=d t:<)YlaX\:1 a11:V" r3~ta~;r.a ir1 t1:.e prof;essas of 
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I 

.formation, preparation, review, submi~sion and consideration of 
legislation falls within the purview of·the act,. 

This opinion should provide some guidance in the imple
rn:2.ntation of your new duties .. 

Very truly yours, 

FOR THE A'l'TOP2'1EY GENERAL 

\!9'1.\Y::JE l'1EUIJr::1w1 
Deputy .Attorney General 



Dr. Bart Westberg 
J'.Dt,·-Of<E 
;:{:391-tmal Planning and 

[)E:'!~telopma11t i·\asocia.tior1. 
·;,, o .. Box 311 
{·J,;_:irJ~r, !dano S3 67i 

Decembar 5 1 197 ,1 

He are in receipt of your request for an opinion dated 
October 31, 1974, addressing the followL'1g questions: 

1.. Could a city· or county, after reviewL"lg releva.:""lt data, 
cr,~ate a· ainqle zon~ fo1: t,.~e regul~tion of flood-prone areas? 
",;his zone ,\lQuld . be· based on specific heal.th and safety 
rationale. 

2. Would such a zone have to be adopted pursuant to a 
comprehensive plan? 

3" Would suc.."!t a ;::one h:ave to part of a-1 ov•Jrall :::oning 
st:!heme? or could t.½e complete zoning plan be adopted at a 
later dab~, after comprehensive planrting i$ completed? 

.rn order to answer 1·hesa questions F it is necessary to rG
i/:1_i-~;: tl1.e fit=:r·tir1ent Idal10 :£:ii:i:l.tutes and t.wo ~ .. -tto1:-~e;l c;c~riex:·al rs 
,:., :.1lons on r,:::h1brid topics? 

r~_L:1l;.o'" JjJ};~J r10~1t other s-t.i1tes 1 has gr2:1t~r3l :2.t1,:l.blin.g lt?!git-3--
1,:rt:l-()D g1:a:1.tirtiJ ·to cit:ies ;;111d cr;1.1-ntiie3 t:.11.e.:: 1JO'tH8r t;.() zor1e. I11 

·t<) .:1(::l-1:i£~11r:a t~h/3 r.:.-tttp ✓ses rnen~tioni~ti j~n (;!tt~-:i!J l:i~ ri:~r lr;;~r is l.':1 t,10~1. 1 

i:~·1~-_j t;lt:7 ~:1t1:J ~--·-:{)1J".1t~{ m;:t_:t t.;r~act l-:.3~Jit1lr1tio:1 t:0 acl-1:l.c!\Jf~ thesi2 gch1.1c .. 
e ~~gul~tiong pursuant to Section 50-1203 of th~ Iiaho Code 

;:; l t3. J.. l f)~:?. ln:u~l;::~ ir1 tl£C!.:):-C(l:12:1.C? \J i·t:.11 1:t1.~~ c~c~~n;~:t"tc3 ilt:?.!13 i ~.l·2 I2J-·•:l ~1 ~ ( ~?n~?:12'-EiJ. s 



Dr. Bart Westberg 
112c~!,1ber 5, 1 '.}7 •1 
~(\·)~f~~ fJ:~10 

;;_lJJ :1d) ,::lnd shall be d2si1Jned b:> achiew:? pUr}}OSBs s:et. out in 
t.11.:1.s section~ 

,\ <:::ompreh-ansiv9 plan is not defined by statut.a in Idaho., .. , 
and. ther<'z!for,~ on October 9 r 1973, th~ :\ttorney G•anera.J.; s Office, 
;_?;on regues l:, issued an opinion to clarify th0 rc1eaninq of a 
coc:,!;.rehensiv~ :;.,lan.. 1\s stated on Page 3 c,f the 09inion:: 

·~•11h;;, ~otal area in question mm,t b-e 
:Lr,.clude<l in the plan; this, in ord~r 
to ~1110-itl s11bs ta:ri ta ti \19 f2!i scr·.imi1.1a tion 
o·f te:1 [)reserit. in p.i.t~ce-..21eal ~~r n1;>r.)t 
;::;o~ing. In other "dords, th~ st.a tuto.ry 
x~.,~\1-:~:.:Lr~n~1ent tJf a cornr)r(1}1ensi"7~1 r,lau ;Ls 
,:1:n i:.~1J?l2r~1snta·tion of the cons::.itu.tional 
1:.~i::~.J11iretut1nt of subs ta11·tati ~,~ dtte pro
(;:::;:ss-' ·th~at. f>ri:.r.:1te property si1=lll nc)t 
hl;::. t,!11-~.cn .tor a pt1blic 1,tse tvitl10~1t 
j 11s t. 0\)L1per1sa t.ion.-. A. (:c;;;nf,r(?hen~i v1:.~ 
1-;lci11 rxc (YVer.;111 zo.n.irJ.g scl1.en,~J is J.n.
su..ran.ce 219ain$t arbitrary and 
ca.J:->ricious zoning on a c~se by case 
kJ:l sis w11ich o·t.l1er\vis,e r.nigh·t b(3, ·:~ tti}:it1g 
01: ;;n:operty without due proces;:;,. '' 

t. i:,hould be 
tl::;:: er) :lni o-n : 

'
1 t~;::e.cifically, c:t {ioci_nut.½n·t in ~1hi,cl1 ia 
includ~d observ-'l.tions of existinq 
davelopment trends, phyaic;;il limita
tions on the land •itself, and 
ct~~er E:'i!?parent. ant:1 easily (1~tf~rr1inec1· 
.f:~:1r1t::rrs rel.3~~c1 'Co .:1r:r~.1elopn1eI1t. 
tt~OL11.~l ~:ie su.f f ici3J1 t, ~ill!.(~Il Ct)l;".tb lx1r~~1 
i//itlt :i nia:p sho~,1ir1g ·tf1e a;jr,ro:t.i':::1a:t.f:! 
ar~as in which develo9~ent should be 
enco~raged, and those areas in which 
::.i'-;-~.J(~ l~~J.:?t:lt:::Xi -t:. s l--iot1:L,:J l)~i t1 i f;-zot1r21~;::,J_ ~ 

, ,, 
.1. J .. :t 

. ..---- ..... ..,.. ___ _ 
tt.~J:: 



L': t· M l?<i 1:.··t. ; ,;. t~ ~] -~: 1~~~37: ·1 
nc8cmbAr 5, 1074 
~)d~;·0 ::.~l'iree 

21J_l 1:)f: tJ1e cowl!11Jrtit:.}r la11ds ·to i::.arti••q 
t!t.il-:ir ?JSOS,.. 'l"he X'cl<.JUire:mie11t. t:l1a t ~~011.i:::ig 

b-:.:1 ?!>-.:~c~de,i by :1 co·}:t!t?re!1e1ls i ve: ;i lal1 
i~~ founded on the pre...t'.lise that zon.ing 
:tr3 a :t1ay to i~19lame~1.t a comJ)r8hensi'?J"a 
p la11 J::.y cor1trol of the ·.ftit.ure :Je-r;~~lofi
';':Cl.:'~lj~~t: of i~\11 ex1't.ire co~~tnunity~ 

(:us~ .1.af,.:.r i:n. c;:aner· . .al i·ias t1ph~J,;i tl'l-~ .r&~~t i Y(:!~~,eri·t tl1at 
l::.~sed -c,it a ,~CHl_prehensi ·\ta plt.1r1 i.t~1~l th;:1 t tl1i£J 2()11i:r1g t,,e 

~1:r.:: tl1~"? .or* t: 1 r~ -~::{}i:11aunit:y. 

r;· ~tI1.~ <)~:)j ection tc.1 r~a .. r{:-.~lL1 l er £).it-:~c..;e-1!1i~::1l 

2o~i~g lies in its discriminatory effect 
,,.._.-1. , .... -~ 1-,. .. -'l 1 ?1g ~"'I"")·~ t; ,--,..-. )""6_("-11 :_"') 1--- { ....... Y". ..... ""'"•~~ 1 1. 

:;;;c)~~·,-;~;~~-ir;tp~~in;•.1~p;;-•~;~p;~~/10:.;;~;;; 
t:.i1f~rr~?!iri :c~~t-;tri,.=t:.ions :r-ict a.r,pl:Lcabl~ t~J 
()tl~l 1er ;xraait !~r-1,,av~ir:g, :tr1 r:~:uin.y i1:~Jt:ance:-~t 
s.i~crilli:1r t1r c,ten ir1untical co::1Uiti<)ns 

' .~oning 
;1pglied 

Su:n.:'l:.larizin~J :·ionin~i ltt-;N in ~J~~rlara.1 r t:t10- enablirig l6gislatiO"i1 
l>ZlaJ10 .!'~nd rjost other ;:3tutes r~quir.;~s that zoning 0...rdinant;es 

.t)f! 1::icts$;1 tJr1 ti {:;omprebensi~1n ;;•l.Ein to f):t't.:r~,,;-e11t: :r,iece·-te~:=al :~oning + 

.~\?_t~l~?L1.g this 1;:aneral la~~ t:o }rotu: qu~stions r ·1 t it:> .e";i,ient tl1at 
"l 't'•.::gulation for flooo-prone ari2as can cr::"'Jat..e a ::;in9le. zone, 
~tf ;3ttch a 2ane is adapted ~)ursu:1.t1~ to a coin-prehensi"tffJ· plan· anti 
1 .... 3 .a 1::-~1.rt {)f ar1 ()V~r.all ~onitl~J sct'!om~~ }\:-{c;eptions to ·this gene:ral 
:.':.112 abotJe haYe b~,an acc-Bpted by :some courts, and their ap-
;J'J .. i.t~ati.o~n to floo.1 plane 20J1ing v1ill 1)~ -:Ji.scus:5~1 below .. 

;i'J1.01 i-;3_ t~r -~--=?sot1rces •~.:ot.;::1c:i.l of ·ti1(~ t}r1i tefi :Jt.tJ. t.as cond11c tet1 
{~ :J t:Jd.~r on t!'te r(:tgula tion of: land a.:1.<.l t•1at.er arc:~as 1)}.r stat~ at1t1 

1 tJ"OVr-:!r.:1:rr;t~r1·t t~ 1&;.ini:;21iz;a -~lood los:3~S-> y:~ ?;:--;.~~ . .tcr'F . .t;Oril r:,f 
t::~1is })()Dk~ t:f1e t.1.:.lti10r5 ~ t.ato that: ,.thi.s r·~port :~ :~all~ n.~ttef1ti::,n 

7ro~r~ms ~~alin~ with flood 
(; ·:.; j t-;t~ t~l \t t~S ~~l1.8~ t ~:;t;-1~"\.~ ~~!{-1 t:11 G;; 

;·:irt<:J .,Jt: t.11-!.:: f5t:i1t.(:t .:111-:.:! l()(!~ll 

{)f .~·G~~ittJ~.:1t-(;r;z,. f-:f fo~ts \~11·t.h !.3th2~c 
?1ci z~:1.1.~ri :3 1 &r1 <i ~1 itl1 l,"4:-::t t~ r t.:!(-'!t~ ?J nl. t..:l 
[-?t1t;2·tr111c"s o:5: s~:)1J.11rJ. l:1.::1{l···~lt,fJU 1)1-..1.11-

:Lsl.~ticY:-1. ~'1.ftit }1c:->: it c:.~:i })·() :_£tili2ec] i:t~:: fl\J()(i \/lan~~ 
D,.t,!'\J\1!:c\,~ _f:Jt..~~,.\.'-:--(~}rs'!.l ~1r~)~ .. Ei~r::~r1t:3 ()£° r,.7}T"/ fJ.r.:..rJ:t ;~11iJ.~f~ :1r:-1.ni11,3 

t tho 2~istenc8 of a co~~r2~ensivc pl~n for th~ 



{l •;c-:-,,aber 3 1 19 7 :1 
:'.? 3. ~:1 ;:~ 1;1 

(:, ,rr 

(~()L~?: ts ha't✓e \IlJhe l 1,i i!On i.nr;J ().t·~:li11a1').Ces !pJl1icl1 :r.e~J tlla t~G t")n 1 y-- n 
~:t'Lr1gJ~~~ use~ irl1.is is disc1.1sse(l i11 t:1e cd::.")ti.?. (1:E ;::-;.,. tion,J.1. rxct·vertisin<"f 
Co- v. Cooley, 126, Vt. 263r 227 A. 2d 106 (1967), where tbe. -
ci,:i'urt nph01cf'-a. town 7.0:ning ordinance which r,~gula.ted only billboard 
5;t:rt1ct11ras. tf.b.~ rt~fendant argu,2:c1 t11a~t tl1e orc1.i:r;:ancc~ is not 
v~"tlid because it lncks compre.hen.sivenr·}SS :r:0quir~d by the anabling 
i~t~ ·t) t;rl1ich s tit?Ul.~ tes ·!:11a t re~;;t1lations !Je 011a,)te~:1 Lri a.ccor<lar1ca 
with the ,:::ompt·,:.,b.e.nsivB plaa. The court h::::1::1 that rsc:gu.lations 
;:·ustrict2d only to ldllbo!'l:cda ;:1id not ,riola.te statutory require
~:i .-:~··t\ ·t ~~ :; _i nee~ · 

i!rn :-:,\)r:1.e small to·~'lllS l:n ... 1.il,:jirt~r si:zrl, 
1-:)i,: si~""!;e, i~cJ~(Jttlt1-t:it)n ;;lr~r1sity 1 t:r.::!./lt! 
or business ~se or location, or some 
o: tl1tf~s~::, 1:t~·11 r(-:1.J\l.irt; .r10 ;.:1 t;t!f~;11 tior1 nyv.: $ 

or i.11 tilt~ fi::Jrse0:1f->l(;: fLrt1.1r8~ :(c:t., 
1. ~1 .(:1-:t fl:{ () f t r·1(~.g :c; sr::tfl 1.1 /:JCJ:k't'fltJ.ni ti~ fj T 

bil 1.bo!l.rds :aay repr"'.::s~nt -th;-~ cnly 
BiJnif.icant. thra,~t to I conse:t....,.✓ in.g 
th{~ 11fl lue of: fJrotJ{:1:t:t.y 1:\r1d errccn.1J":-
aging t~e appropriate uae of land 
i:h.rot1~1!-1out.:. sucii n1u.~icipali t}l°' 1 ~ ,, • 

hm-1svc!r desirabl,e in th":::?ory the <.:~OU~)-
,.; ,.,.q ---. .f'!:. '?O:"'l.' n= t"'"'- ::::i ... ,....'.""11._t·C\~ ,.,, .. ,1: ~~, \"--.,_.:\~-.. ,b..!..-:..f.~ C_,.._,._,._ ..:a-. ·-',;,,. 4 ~ ·,.__; ,(_:.\ t.:o..i-::_.i;_;:_) i-.l- i;J~~( ..... ,.. ~~;,,.::,_ .. , 

be, certainly it ~ust be said to 
h0.v<;! been obvicn1::1 to t1:v~ l~,;;ir;Lt·
tur~ t:}1a t ntis t;r;!r pl·.:\11s for sor:if~~ of 
t)trr towt1s ~~oul:J }.)e ;f f e:,_r a lr)11-g t1~~e 
t:<J come, "~conomic:ally wasteful ;,1.nd 

·1:.-, t-.,~ <""""' i' '"l~ '1 , ""'f,. i1~ne:'JC1-:\ "--:1 ~ ·:1 ? .. ., ½.? ~·~ i ,.:",~ _.:,,,._-'a y--~ ...... , .. ,._1,.,.:i ;3 · .......... ~-4...i..-,1 :..=,..~ ... ~ .... ,· .. •-~ ~c.;..-:t ,t. ........ !;... --.. -

i"!inl:/ t st1cl--1 tow.ns sticuld r:ot be r-;~-
~fttirc:.d t<) 1:·ore:-<-;JO so m1-1ch crf Z<JnMinfJ 
;::15 ~t1igh·t 1>e cl{)~9r--opriat£? ·to th,2ir 
2i·t1_1a.ti;)Jl~ ~; 

J: ·t,: -~lf')k'J,,.-!:.3..L:3 tf1.a t t!1 ►3 :1;;:1rr,s t.yf)-f~ of 21r-:5 1J:~.~:11. t· c;~n J_;.-~~ ad vo tic-~1!.l 
L•.-~)::: .:::.'",9-;~~rrtla-t;ir~-q :L;;t11c!. 1J.se£1 ~:c>~ ·fl()od lo:3~1 C(JT:.t.rol~ ~r.:J.t:rl~o !-i:~~-

:·,-;,J :.-;;~n.111~ ·r:.0:-,1;\:"5 ~~/ht~r:;1 .ft. ·t_;ot1.L.::! !)2 ,:~cc;nt)r1 lJ.:-/ .i:-~1;:;:r_ .. ac.:tJ.cal 
~~ s tim2 ~o develop a ~u8ter plan ich will b0 utili 

- ..... _ --- ~·---.--,,c.--- ,--- - --1•-

' .- \) ~ ...,_l ~ r~>~.J{J ·t c:1t, :3 rt) X" ,:1"" , c,~1 l J" C}f\-~_:= :c~.::~;-ul.::~ tic-; ~1 1 s 11 t:!f.; ,;:'.3 s :1 , ·:t rt 

;~,~-.~;~ -:.;;:,]_,::;r0 _fl(J(J,J. ;:,~12.::te :3~)~ij~n~;., .:7\1_)f-'l,/·"ir1~J C~-:->-?l-:.:::~:l i.:.o t.b .. is :3it;.1~:1ti.c:I1, 
<::. --~ 1(J_:-t~J .::1 ::s t ;·1 ---~ :::~r;_ ~:irt; ,c;:)Y:!.rntu\ 1 i 3 t:-;1.,i:s:2n i_t"t t.fJ <.;c1n s i ·:J_r3.r .. "J ·t.irYrt 

[1,~·_-! Z~.)'fl.l.:nrJ~ t:, J.i.:l":;1J:i:1<:,:iS <:Jf t)t}lfft:' ("::(;~=;,,~:~:l:?;-"11 

~-~~1-t-n,.:l -:2.1~1tJ. tI-t---::: ;)r;;:iir1~t(s.(!{.'; t.1r;;.\, ~-)-.:~ t..1:)}1::}1·:l • 
...... ,.,'"·- . 



~) t~ ~ lJ,;1 rt ~-:J}~ s t.i>~:=rc~J 
:.1~:~~r.;f;·ri1bi~~r 3, }_9~74 

t~ :~our 

C()tJ:r-ts }1,:1.·ve rt~?l1t::lcl ~::Or'li:ng t.Jr;:l:L.~a11ct~s t1"hic:;l1. 
singla use. This is discussed in t~e case 
.-:~>·:,~ v~ c:o,c;:t;:~y, 12fi1. \lt. 263t 227 A .. 2;:1 1iOf> 
6(?:-1:ct npheld°-a ·town :zoning ordinance which 

1-c~gttla·ta.;.:1 ().t1·1y- a 
of 11.~t-:iortal }\<l11ert.isbg ,.., ·---~-- .-- .---- .~ ·-
\L9b J), wnere ~he . 
regulats.~d only billboard 
ordinance is not 

~?:1.li{J. }.Jf~1::aust-) :l·t lacks CO!rt.pr~l10.ns.i""ver1ess !:f:.'!quir~a 1-Jy t:lie ~2rnabI.ing 
~:¾.t'..'t, t'iihich s ti;Jt:tl.u tes tl1.a t r(-:gula tiont3 .bf) ~:~11actet:l i:n ;3.ccord.anc·e 

t:~-, ·ttie r~omr.Jr;he.nsive r1lar1.. •::t!1 1r3 c-a·L:trt }1r1ld l:1litt rc~gul~tions 
:c~~s trict-ed ()t).:l~t t,) J.1illbc)a:r<is rli<1 n(Yt \tiol;:1.te :st-~1tut.or.:l r,~quirc
~:~~::n J.::3 sir..i.c~~ 

i' tri. 
]_()t 

::;nm{:! sm2'11 t,.':rs,,i:ng buildiug 
sizar population density, 

b~sinesa use or location, 

. 
.._ ..... "t "?'C, 
t;:;i- ....... .;,...j ... - l 

t:c ar1~~ 

(:if t:t1,~t3f:! 1 i;ra.:l 1:1· 1::,~
1~:..1ir!~ .:£10 ;:\tte:n.tior1 11()·v1 1 

tI!~ in tl1e t:ors8ea.t)l~ futi1.re~~ Y•t::t, 
.:t.:1 ~71:-ti1y t)f th{:::~r! ;:;::-1;:-ill cot1rnunit.ies 1 

lJill1:;oar,J.s :-a;;iy r•~I;}reaetit tl:ie f:;nl:l 
sl.•:;;riif icant:. tl-11:-{:::~ t to 'conaehvtng 
t}1~:-'! ·ya1.ue of t?rope1."ty unrl f'!hC()t1r,-

a~1ing th(l app.ropriat-e use of land 
th,z·o 1'lqhOilt suc.h t:.mnic ipa li ty 1 

l10:;-1n·\/~,2r desirable in t11.eory the (!OUt)-

1.inq of ~on,ing to a master pla:n may 
t c;~-:rt!ainlJr it r<lust l2e said ·to 

::12."'J{;) b0~n obvio11s to t1te l:agir.;la-· 
tt1.::::-r~ t;la t n.~st~r plans £or somB of 
{)\1.-C ·tot,,.,ms "'#O'ttl·.i !Je, for a long tirria 
t:o "Jome, {f!Conomically ~.,:a.st.e£ul an.d 
!)11~r.sically unnec~~ssary ~ ·;..~c:!t 1 <J1~=t
ainly, such towns should not :b,~, 1.·,~
qu.ired to for:2go so much of zoning 
1:'J.6 'fni.-:Jl1t bei ~tf~.?rCfJriat::a t:o t!'tt:i1."' 
SJ.. t~U-3. tit)ll. H 

I ·t ,~:tJ);?t·:!,:;\r8 t11a t ·tht~ 
rr;!1:J1.1lat::ir:s l.::iri,1 u:?Jes 

zarn'1 type 
f()t· 1:lvt~<l 

.s.~ni:l~'Ll tcY\,lns t";h~r::~ it ';:,.,Jot:.tl~:1 .bt--J (·~C!.or10::licE1lly i:·:1111-£1•~:! ti<::A1. 
~-1 t~ t:l2i.n t .. :it1f'. ""'l:c~ -~:1011r~ltJ?:? a n1.a:·::}t.t2!J: rila11 ,c1t15_t:~1 ,4i:ll tl-1.~~1 ·~1l".ili-ze!-I 
-;~<)::;: i::;cn!~-;~1-:-~3t1c:ns,i\r~3 :,;~)ni.n:r, :Ir1 1:?1os0 t.CY>!rta ,:.l!J :1.11 ~-I~·,-~ t.:i()n:5_1_ ~.~J'i.:fr:!:tti:-;_l.~~1t~/ 
/~\_::,, \r. c:ooC)l{J}"r s:.l~Jra. l o~-;,l:/· ()rb;: .;:c~~ful:it.io:n 1.:3 l'i.f}f,:!f~S£VJ}:-:{,t J .. n 
-~1: ·~ -,~ ;·~(:1 s~:~ ? 1 < .. ~-<1~~ ~) J..~~n.e ::.!~:yn i 1 t!J. -~ i\}}!> 1 ).' j_ r1~:; ~;-~~2·~:~1:. 1:.,'t") i: ~r1 i :~ n l t:,l•,7t ti,Jr1 t 
1:i ;·; 3.;3 t 1 tt~; -~:: rrt:.:Lrr.~ t,;o~·~:;~ttcr~ i t~y i 5 ta ::t:!i1 ir:.t:.t) ('3{)0.. si<lc_'):ca t.ior1 · 
:: ~-;:·:- ? ].f){J(l ti lD n (: Z()t; i n-:._J ,t t: ti.r·~} i ·f:.:t"',J..J: :L-n~:;;3~-; (J f (-l t:'iti:!t': r~.i. .;::c(~:~(~1'€~~11 

~7'. ~~. n. 1 r:.i;; :L ;3 e .1 J no. t:e.:J. t ~-1 -2:· (J r:1~iti 0.:10{0 JJt~~ -:.. .. 1 ·:; 1""' ~ 1 ,.; 
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D:::,C{':311ber 5, 1974 
r~::~~;a 1?ive 

bi th,_) courts. G,::r::arally, zoninq ,:Yrdinanc•2s (inact·'.::!d only for 
Z.lood hazard 21:·{e:af::; ·would .fall into th.is ~ateqory b2cause the 

nance is limited to a 3pecific an,!a. :;uch partial zoning 
<:!ould be upheld because a tJarticular ner~d exists :Ln this area 
c,·,,~ :,,h\Jre +.·h .. -. o .. ,_r•-0'!'.."' .C>¥Aa-0 • -j~, ·l•h~-:. lo•~a1-it,• ·"lo l'>OT D'."''1f"l',-.a11u-• ~ ,_. ___ - """'~·- ·- _;. ..... i,. 1.....;. .......... i.> ....-4.. ... -~-Jt.l.•- ....... -- .! "y"' .4 - ~:--'-.::~ ... ~ ... ,,# --., 

themselves to zonincr of this tvr:>e. It ciould also be upheld 
(Y,•, '·h,n ,f-'n·"-O ..... "tt .!..h~-l- -1--h.:,. 1•--,:~:--.,,...1,,...a· l·l!-•1i::.. O'"' -~oun.;,.yt,~ .,1:1,')0C"I ha'Ya ..... ~ ,J,t, !,. ... .,. ... ~- .,.. .......... .W..f. l'.,,-:.,,4,C, ... ._. "-L;....,.,,,. :;~.-al.,.U.-\.:...-.....;,..,1:!' .A..~.} 0 .J- , .... 1 • ,._... ('.:;1 .s.,,_..,,....., ~ L;I. u _;:._,\ 

,"1:n,.;as ,'!re <J·GO•Jr'aphically cc..,npr,~h'.9nsb-,e and t:h-8.r,~for{~ ragula'C.~ 
':111 flood-pron~~ 1aJ1ds ~ 'I'll.is, in itself, r,.1,::nild then he a compr:~~ 

sive plan for the flood. h3.z;;1rd ara,n~ 

trt1{;) \Jnlte\~l £.5t?l'tes ~·iatt~r f?.~:;;1sourct::s C~r)l1ricil 1:-c1cc.1rM1t⇒ 11(]S t,ro 
t::!f}2:S ()f ortJJ_n:.1~1cer1 :for t:lo()(i pla11e Zf)11i11~:; ~ :rl1e r-:~i.,t)r t favors 

10.-dopt:ion (Yf :.1. true ~~~iBtrit:·t J:"loo(l b.tlZarri Zt)t1ir1~; orrlinance :v}1ich 
r1,1~;1Lctc~5 thi~ r1·,12r :Ln·to fl<.)Od IitlZaJ:tj ;:'-1):~F~lS ar1fl :Lntc, f:loc.({~ .. l~ta:r £3,..:J.il 

fl_()Cn·':f-~ .. ,7a~.,, ... P:r1·1";---Y;":f. /i·l(_:t.•i--"""i~r· r-rr1t·1)~1. "f·V:)t'.:.) o·f! ;11n o~,,.:1,ln•.3-r'o.._-t:,0 ~:q .t1e:t~4~-.,·1·'i~".)..r1 - --- . ,. ~ .... ,...--.-.'1".;::t"- ..... _ .. _,..._doo-. ..... :,...-..~ .4 -'--~- ... ",tJ. J....,o - .__... ,_.,_,._, '-1-.-.t-....,· ..... ~~ '<..\.,;o.:- •:,1 ~- ..... ~ 

t· c;:.: ar-.3ag ;-11i·~;-·f1 auff ic·ie~~1-t C:cc~111i(J~tl :}a ta. tel p~tti:"i t in.i tia.1· 1'J.e-
LLn:iation :in.to th.,.?-se two dist:cicts. il n9le district zoning 
o:::dina:nce is propsosed £or areas where th:~ engineering data 
i;;'ed2d for a two dist.riot approach is l,:1.ck·ing_ With tl1is approach, 
~v::nt •".:lpen space uses d.re µ"nrmissible as a mattc.':!r of .:right with:ln 

t0iriglz3 t;.!istrict.. Jtl at.1-i-~r t.;ses ar.e Gpi~i~ifically f3XCepte<l .. 

nusube:c L A city or courrty can, ,::tfter revi~::.w.in~r :c-slevant 
t:a r create a single zone £or the resn1lation of Zlo<Y:i-prone areas, 

.2\n ,~xa1nple of mwh i.:m ordinance can be found on Pdq'({; 5 51 of the 
:C\'':i-:;,ort ;ublished b"'t the U~S .. 'Nater RBsourc,;:;s Cou;~cil, I<egulation 
of- f'looZt Ha~ard Ar~as... This type of zom~ will b$ b::tsea:·-on the 
,,._.,_, •-,~~~~--;:"'- ~----=--1 · 'l... J. ,,,.. ~ ~ , .::\ - ' " 4.., .., .,_ h "I, }3_,:,:,ecJ .. .t1..c n~i:l-~! an<' sa.;:e,;..y s1..a~uar,-.2 :ror -c:tvi._ commun1L.y .:;,,nu on 
,:niy other d,::'t ta a."'1ailabl:a for t.h,,i flood ha znrd- area. 

~:;u;;1ber 24 f3nc1er I<~-i.aJ10 l,:11?1 1 ;3.~ctior1 50-1203 {:1ny Zt)r1irtg or·-
·-:l:L:.·L:1~1.c~~ shr1ll J_)e 1.J.:ised or1. a t.~;~rnpr•:::ixet1si .... J't~ p·lart" i'\s J?Oi;1ted <)~J.-t 
,.t~I L.t ·" r, ..-._<",') ... ",;.,)~ •.~ ,....,...._..,c>.-' ~-,1~,: ,-,.~..,;..-,.4-.{ ....... :,;-~ !~ ..... ,~-..--• ~'\.,,, .. '149,...?,..i,t...;-~/? "?''\.<!.1•,;..t-•') ·~<t~\. 
_!:., J. •- t. __ ilJ ... ,.:,. L-'t.;·~ .... ii,1-.,._ .!t > ~Ghi~ J I • .L.i, J...,,;:,.l_." ..)...\,,..; \: .... .>,. ~-/.q.:.:,1- Ali;..,.'./ i'~ ;.;:"'~:::.1...1-4 ..l,. ~ ~'>.,,:.. 'r~ t,.~ ~-;.... __.~-u. -

::;()11,i~1g IJZ1S,3t1 c)rl -!.l c1om;rr-t~h.c5;11s iVt:J ~)lt:t11 ~ X t: :i_s u1t1c~h less Ct~rt,~ir1 
T1t;r _1.1.art:i.a.l :~011in~~f z:; .. ~1r.i b(J \J.p11olcl ·tl1-?-1t . .'!.1,1 riot: l:);1Gt~{1 <Jn t:i 

-·y;,:2;}\~.::.n;1i.'.J}2: p1.2.ir1~ l\s 1~,Jir1t(1r2 01.1t. by ,J~1.r:1.z;.s ~:J1:.:"E~Vt:.~2.· ir1 ar) J\t ... torr1~y 
c;,-.~: r:t.}1::-'('t.'L 1 ~> c.1}."J.in.itl11 of <)t·: t:.Jher 9 ~ 19'7 3 r ~lc::.r:t ·f c, .. ., states ha 'lt3 

'-~ :? ·~ 1 ~:: 1,J ::\11 :Li1 t.t:; :r- i:·a ~~{).r1 i nJ o ~"<.I i11 ,~i11 ~:: f3 ~4_6:···.-; ;.i.,.c,, ~_~
1

, 

1
1;_~_....',:,':l'~.::·,·'· _.i_f ;,"',: ~ '..f,

1
~ ,~,~J. w :L t::10 n t 

:_ .. J.:t:1::.1r1c:(1 to d .. ~(::;.'tlf)t(;:!1-:;21r3i·;.r.~:! plJ111 -...:.: ·-- __ .1. ._. ~·~ ... ·• ~ contc.YrT:J,:t.J1C·~ 

~~~,r~, ()(':!..:t·):..1.in /1.L r:L_~-c:ru.i:.c."B~:1,0nt.s 1 i.rl 'ti'1c1 :=:t!.J.sen(-:1~ ot~ .l(1~Ji-31Cl ti_;:;n 
~llcwl~g ~or an intori~ or<linauca. 

~-✓- i (~YT t.: hf/:! :\:()it i J~. g 
:1,:1 t:1.1~c-:71 t)f i:1.(;o~l 



I)::-.. Burt :,J.3:stb~:?r~J 
tL?~(;t.:!J:}.b-z1·r 5 ~· 19 7 ,l 

t1g ~ J.3 "',~ t: 
t:-l1culd 1Je 

to 1..n:surt~ pr(1p-2-.:.r ac.cf~f.:t0r;ce a:C s1:i.clt ,J.r1 

ba.;;:;,~d on a p:,:o-exist.ing cOm?r·:'.;h,~n3i7e 

- ' ord..1nancf.:, 
plan. 

m.1nib8r 1.. According to g~neral zoning la',.,, a 2on1.ng ordL-1ance 
::;'i1()\lld 1')tl [J.:t::-1; <Jf an 0~1ertill 13oriir1.g scl1J~~{? YJl1icl1 .i:s based on a 
t";(J;7t::)lc~ted co~1:,r=1Jl.1en.sivt~ t)lan~ 1"\s f)Oiut:e<l out i11 ·tba Attorney· 
-">.::n;,,~ral • s opir1ion of Oct.obBr 9, 197 3; int.er.i::u zonL1q ord i::iances 
::n.::~01 generally h-2ld ir.w:.1lid b,~cause of the lack of <:l corrrprBi1ensiv,~ 
r~lar:.. ::101,,ever, a.1:1 pflinte<1 out in tl"iis ~:)pinio1:1, floe~ plane zoning 
(~;,_Jrit:.t:tins sc)nt:i flif ferent :.--!oniJ:1g ·r;rio.cipl~~s .. :.111(1 i~tt~ri'~ ordi.!1anc·es 
{):;:♦ c;r.~-:::tina:ricas 11.crt part of a.IJ. 01jeratl zonj_ng sc116:~'i;~ ccH1l-ci l)a r1pl1B.,ld 
0:..1 t:.he baBir; th.at th1;:~ flood hn:;;a.rd n.rca in its,~1f presents a 
t::ry~:;pr,aher.:.s_i17~1 ;irea ~'lhicl-1 c~~1n 011ly l,e ,'.12!<3.lt ~,ith in a sp~cific 
c37:::·<t lr1a11c!~l c>f t}1:1t are.a, tt:1-ts c:ceatin~1 ~ cornprei1ensi,1a ~~oning 
or\~1 iriar1ce :f(J?: tl1at .:1.r-ea ,:tn<l for t:11itt parti..cular 9·t-ol1leu¼ 

l!.-~ftti11 ,. the f;afe cou.t\5!f: t;o foll()tr/ i~_; t:l1e C()tripliar1ce 1a1ith 
tf1t:t (;1cmrJr~:!}18.n:~i"'1e zoni:rig sche:ae,, bu·t i.f tl1i:i=>· i..f3 i:ttfAJsaibl.a a.-t 
t.:f1i~3- t.itne, :;1.ll ir1dit.:aticr1s axe t.11.at ;2 C!C)~!fJ:!:~l1ens:Lve Z(lning 
Oi~(lj .. r,at1C-9 fo:t_.. ··t11e fl-~od lia. zard a:r{°3a \ftil'l. be Ut?h~:: ld, if b~s~;d 
Of1 th~~ followi11::-1 ~ 

1. rrl1a t Zl. .;1tUt1Jt of t;l1e 
documents thfj potential 

2,,, l'ha t. the ap;,li.ca tion 
1.mi:Eormly throughout the 

flocd-p.rone ar,".!a3 exist that 
hazard to li.fo and property, 

of zoni.ng ;;:,revisions is applied 
total j1.n."i.:3<lictional area.1 .:find 

3. 'I'hat there is a planning pro,;rat:'l :ln proc:ess for the 
pr.xrposa of pre1~ari11g a cornpr~11.e.t1r.-Jive 1,la11 for the tot.al 
jurisdictional area. 

"'l!;}ry t:ru ly yours ;-
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STATE OF IDAHO 

OFFICE OF THE ATTOHNEY GENERAL. 

'vV. ANTHONY PARK BOISE 83720 
ATTORNEY -C,ENER.-\L 

December 6, 1974 

The Honorable C. C. "Cyll Chase 
Senate Minority Leader 
Building Mail 

OFFICIAL OPINION #75-88 

Dear Senator Chase: 

Mr. Park has referred your letter requesting an Attorn
ey General's opinion to me for response. In your letter you 
asked three questions which I will treat individually. · 

"[1] Under. 67-42._!JJ), Idaho Code may 
the auditor for the State of Idaho 
honor any voucher or claim submitted 
by the legislature pursuant to this 
subsection if.the signature of the 
appropriate presiding officer does 
not appear·"thereon? 

Idaho Code§ 67-451(3) reads as follows: 

(3) The presiding officers· of each 
house of the legislature are hereby 
authorized to make expenditures out 
of the legislative fund for ariy nec
essary expenses of the legjslature and 
the legislative fund is hereby perpet
ually appropriated for any necessary 
expenses of the legislature. Necessary 
expenses of the legislature shall in
clude, but are not necessarily limited 
to salaries and wages of officers, mem
bers, and employees of the legislature, 
consultants and 6ther expert or pro
fessional personnel, travel expenses of 
officers, members, and employees of the 
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legislature, other current expenses in
curred in any operation or function of 
the legislature, premiums for life, ac
cidental death and dismemberment, hospital, 
medical, surgical and major medical in
surance for members of the legislature 
during the period of their employment, 
and capital outlay items necessary for 
any operation or function of the legis
lature. The signature of a presiding 
officer on any voucher or claim for pay
ment shaIT be sufficientauthori~for
the state auditor to pay the same. Ex
penses for any interirnactivity of the 
legislature, legislators, or legislative 
committees shall be paid in the same man
ner, if previously authorized by concur
rent resolution. (Emphasis added.) 

The emphasized portion of the statute states that the 
signature of the presiding officer of each house of the legis
lautre shall be sufficient authority for the auditor to pay 
vouchers and claims for the necessary expenses of each house, 
respectively. 

It. is the opinion of the Attorney General that the.state 
auditor may not pay vouchers or claims unde~ this subsection 
unless the signature of the presiding officer appears thereon. 
It is our conclusion that the emphasized portion of the 
statute means that the signature of the presiding officer 
is mandatory but that at the same time, the auditor n~ed 
not require any proof· other than the signature before·honor
ing the claim. 

Any other system would lend itself to the po~sibility of 
payment of the auditor of claims which may be disputed or insuf
ficiently related to the function of the legislature. 

At some point the legitimacy and necessity of claims made 
by the legislature under Idaho Code§ 67-451(3) must be deter
mined and validated. It appears clear that the legislature in
tended that the claims should be validated, if.at all, by the 
signature on the voucher or claim, of the proper presiding of
ficer. Without such a system, the auditor would be required 
himself to determine the authenticity and necessity of each 
claim. 
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The duties of the auditor are set out in Idaho Code 
§ 67-1001. Subsection 14 of that section reads: 

"To draw warrants on the treasurer for 
the payment of moneys directed by law 
to be paid out of the treasury; but no 
warrant must be drawn unless authorized 
by law. Every warrant mu~t be drawn 
upon the fund out of which it is payable; 
and specify the service for which it is 
drawn, and when the liability accrued." 

Idaho Code§ 67-451(3) authorizes expenditures by law 
and§ 67-1001(14) states the auditor has the authority to 
draw warrants to pay such claims. However, Idaho Code§ 67-451 
(3) requires that (1) the expense must be necessary and (2) 
that the signature of the presiding officer is sufficient 
authorization. 

Therefore, the auditor may not pay the claim/unless the 
signature is found on the voucher o·r claim which indicates 
that the expense was necessary to the functioning of the legis
lature. If this were not the case, the auditor would be 
required to make an independant determination as to the 
"necessity" of each claim; the auditor should not be burdened 
with the responsibility of determining the "necessity" of 
any one given expense as it relates to the functions and 
operations of the legislature. 

2. (a) In the case of the Senate, who is the 
appropriate "presiding officer" within 
the meaning of 67-451(3), Idaho Code? 

(b) Does the statute contemplate more than 
one presiding officer in each chamber? 

The legal answer to subparts (a) and (b) of question 
2 will be handled together since they hinge on the same Con
stitutional provision. 

Idaho Constitution art. 4, § 13 reads: 

"Lieutenant governor is president of 
senate.--· The Lieutenant governor shall 
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be president of the senate, but shall 
vote only whenthe senate is equally 
divided. In case of the absence or 
disqualificat~ofthe lieutenant 
governor from anycause which applies 
to the governo~or when he shall 
hold the office ofgovernor, then the 
president pro tempore of the seri:at~ 
shall perform the duties of the lieu
tenant governor until thevacancy is 
filled or the disability removed." 
(Emphasis added.) 

(a) It is clear from a reading of this provision that 
the lieutenant governor is ordinarily to be considered the 
president of the senate and therefore the "presiding officer" 
of the senate. It is the opinion of the Attorney General 
that the "presiding officer" of the senate as used in Idaho 
Code§ 67.-451(3), in the first instance, the duly.elected 
lieutenant governor.of Idaho. 

However, if the lieutenant governor is disqualified for· 
any of the reasons set out in Idaho Constitution art. 4, § 12, 
or is acting as governor of the state under the provisions of 
that same section, ·then the president pro tempore of the sen
ate shall be the presiding officer. 

(b) It appears clear that the orderly succession of of
ficers provided for in Idaho Constitution art. 4, § 12, 13, 
and 14, precludes more than one presiding officer at any one· 
time. 

The lieutenant governor is the presiding officer as long 
as he is not serving as governor for any reason and as long as 
he is not disqualified from holding his office as lieutenant 
governor or out of the state himself. 

The president pro tempore of the senate only acts as 
presiding officer when the lieutenant governor is acting as 
governor for any reason, out of the state, or disqualified 
from holding the office of Lieutenant governor. 

It is therefore our opinion that no more than one 
presiding officer can legally exist at any one time. 
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3. Does the presiding officer have the implied authority to 
direct and otherwise control the mechanics and the general 
process for satisfaction of expenditures as set out in Idaho 
Code§ 67-451(3). 

This code section gives the presiding officer the authoriza
tion to "make expenditures". 'I'he presiding officer then, it ap
pears, must be given the power and authority to direct and other
wise control the mechanics and the general process for satisfac
tion of the expenditures. If the presiding officer dbes not, 
impliedly, have such power and authority then the statutory man
date that he "make expenditures" would be meaningless. 

It is, therefore, the opini6~·of this office that the 
control over the mechanisms and processes contemplated under 
Idaho Code§ 67-451(3) must remain with the presiding officer 
of the-senate. In other words, these duties reside with the 
lieutenant governor. In the event the lieutenant governor 
cannot serve as presiding officer for the reasons mentioned 
above, the duties devolve upon the president pro ternpore. 

I trust this answers your questions. 
clarification, please advise. 

If you need further 

TEC:lrn 

Very truly yours, 

~HE ATTORNEY GENERAL 

TERR~ . 

Assistant Attorney General 



December 11, 1974 

nr. Jarrold L- Harrington 
Gxecutive Secretary 
Idaho ·)-Iorse Racing C!om.-nission 
3311 West·State Street 

OFFICIAL OPINION :,';75-89 

eoise, ,.:rdaho 83703 
• ' .: ~ :. ', :c··. 

Rei Revision:of,Rules 26.12 and 26.13 and 
Idaho Code §54--2513 

__...f',·.:· 

'This: letter: ~::in response. to:your request. for an official 
opinion<on the legality of suggested amendi.'llants of rules .26.12 
and ~6~.13 .of tha Commission's Rules. Governing Horse Racin9:: (1974) ~ 

. ·--::,;· 

:The,existing:3:llles''a.re as follows; 
~-- .,. -~-~-·· ' ~ 

;',c, >";'26.12.?> For the purpo~e of encouraging 
· .. the breeeing:.within the·,State, of 
valuable:\thoroughbred,.. purebred and/or 
registered'.°<horses, at least one race 
each. day, ab}each race meet shall be 
li.t--ni ted: to Idaho bred horses. • • • 
Proof that horses entered in such 
races were brad in Idaho rest with the 
owners certificate of registration-~ 

,, 2 6.13. An 1 Idaho bred' horse shall 
construed .to he a. foal dropped by a mare 

The National Appaloosa Racing Association, Inc. r suggests 
t.J.1:2:: follrn,rir,q. changes: 

thorou·;:rhbre:J 
in such races were 
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bred in Idaho rest with the owners certi.-
.a. f ' i -1- ' .Licata o : reg sc..ration. 

(B) . Proof, that Appa'loosa horses entered 
in such a rabe were bred-....in Idaho rest with 
a seal issued\,_by the Idaho' Appaloosa Racing 
Association,. !n°'-._., on the foal certificate 
of registration. >)nly Appaloosa horses with 
this saal will be considered, ldaho bred 
Appaloosa foals.. 

"2 6. 13 {AL An 'Idaho Bred 1 thoroughbred 
and quarter horse shall be construed to be 
a foal dropped by a mare in Idaho. 

{B). An tidaho Bred' Appaloosa shall be 
construed to bs a foal dropped by a mare 
in Idaho and duly recorded and stamped with 
a seal by.the Idaho Appaloo~a Racing 

.. Association, Inc ... ti 

In.our opinion,.the p.roposed:amendments of rules.26~12 and·· 
2 6 .13 iare. inconsistent'', with the Commission's statutory nduty to 
license,' .• :regulate,C'and;supervise all race meets held in this. 
state..:;,;~,-._.·~ Idaho ~ § ~4-_2507 (197 4). This duty may not 
constitutionally be,,delegated to the Idaho Appaloosa; Racing · 
Association by allowing the association to ,., license'~ Idaho bred 
Appaloosas because'.the>association."has a substantial pecuniary 
in terest::in the certification of Idaho bred horses. , . Licensing 
authority cannot be,vested in a 'private organization/in the_ absence, 
0£ an explicit statutory command ... : , • 

You· have also' ask~d for an opinion on the proper method of 
disbursing certain funds to owners and breeders of Idaho horses. 
Sc?Gtion 54~3 of the Idaho ~ode states, in pertinent part: 

''One-r1alf of one per centum {1/2%) of 
all gross receipts generated by the 
n-mtu,el handle sh.all be distributed by 
the:~· licensee in proportion to the handle 
g,:,!nera ted by each br2ed, to lawfully 
constituted representatives of each breed, 
;-_,.) ·e,,,,, -~ 0 -f'.!it O"·Tn'-=>1-c~ ·~nc·l/or 1-.-o-::::.,:ie· r" Oc '-· -'~<:,;lo,.;,.-., ,. =-"-' <.~ ... ,J.c.>::;,r~•-.J. '-' ,.i, 

Ida~o brad racing thoroughbreds, racing 
q~~rter horses, and racing Appaloosas, 
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subject to · the approval of the corm::iis.sion .. 
Pund.s not: di.stributi'?d .as a;iprovod by tha 
commission shall retrert · to the school en
dowment .fund si~ ( 6) months after the end 
of the caJ.endar year in which thay were 

·earned._:" 

The commission's role ut1der t.1lis statute i3 twofold: It 
must designate the ., lawfully c1:>nsti tuted representatives of ........... u,··,,. 

breed>'iand it must ·approv,s1 the ultimate use of the funds to:in-,· 
!3Ura,.that the money is used t, to benefit owners and/or b~e>?lders. '¾ 

·;?he commission. does·. not# howev~r, have the power to proposia a 
3pecific use oi the funds. It must simply approve or digapprove 
sp-...:;ci£ic expencliturea by the lawft.1lly constitut$d repreae..."ltativos 
,_jf each breed.. · 

Very truly yours 1 . 

CO~U,EY WARD.- J:R .. 
Assistant Attorney G@rleral . 



riiss Marjorie Ruth Moor1 
state ;1.rrea surer 
State.of.Idaho 
Building .. Mail 

Dear. Miss Moon. 

Decemberll, 1974 

OFFICIAL OP.!N!ON i75-90 

:;.,,Inf reg a.rd :to,yol.lr· recent lotter to us, concerning the dis
position of district health;department funds and in answer to 
the letter you inclm:led with your letter which was addressed· 
from:'.Gl':l.lnt -L. YOUllg}Cto.,you and concernf?d .Mr. William c.; Cole 
of. the:· Seventh· Diat:ric.t: Heal th Department, please·. conside1;: ·_ the 
following.: .... > . .,;°')(/: 

.t;.f·,<· ::,. ·.. '.:,,< ~\.,,.';!_;;,·., . 

~ }/-.:. ~ ,.;,"'.-~-;_. ... _. ' . . ;~<-}~_;n~x-.~~::~~j-.:;:- ·. ' . . ,_ . . . . .- . .:·--·-~, ,-- .. ·. . . 

,;:,;:t,t£(appear.s from/the letter attached_·. to your letter that 
thedSeventh District/Health Departmentispl.anning to eatab.,., 
lish\a::building fund;:::~ancl that. it wants. to hold this- fund, in 
.:1: savings :account·; in;'a bank, wit.h:C the interest accruing·• to be· 
cred:1:ted::t;o the sav1.ngs_ account~.". · · 

··.·.Section 39-•i22i;--Ida.ho Code,-,.-.provid~s:, 
. -,-.,;,.. . 

. . .. ;•,:,~ .~• . ' ·-

"' .. Each'division within _th~ 
fu.."ld shall be under the exclusi.ve con
trol of its· re:spectiY~ district board 
of h~:!alth and no funds shall be ·with
drawn from such division of the £uJ1d 
tml<:'!SS authori2,~d by the District Board 
oi 71ea.lth or their authoriu1d agen-

-;:,-1 -:u1sweri:1.q 11 13i:milnr question r1-llating to w:v?t'i,er Boise State 
L~ni·!,.~r:sity u11},._l I~:la.ho ~;tate 'fJni11;:1r.s.it~y (.!O\.lld t-;ithclt .. ,~>t;.J t!1i~ ~).p=~ 
::~1.rc)_t.1rintions for erluc,n.tiz,nal te1,.~~v.isi,,r1 rt1,."1:l 11.9.n/ll::3. ~t!1$n1 th::?ltgh 

. _I 
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a bank account, on June 17, 1971, James Hargis of this office 
concluded that such could not be done. He indicated Funds 
could not be with~rawn in total and placed in a bank account· 
to be held for later disbursement by the institution. A copy 
of that opinion is attached. 

Section 39-422, Idaho Code does not authorize the District 
to withdraw all of its funds and handle them through its own 
bank account. It does require that funds be accounted for 
separately for each division; such funds must be maintained in 
the state treasury until spent or authorized by law. 

Very truly yours, 

FOR THE ATTORNEY GENERAL 

ROBERT L. MILLER 
Chief Deputy Attorney General 

RLM:lm 
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Nr. John F. Croner 
Blaine County Deputy • •· · 

Prosecuting Attorney. OFE'IC!AL OPINION t 75-91. 
P. o .. Box· 908 
Hailey;.\·raa.ho g3333· 

• • . ·e~;.",-".o.7:-._:._,·:~• J 

rtk~ve been. askM'' to answer your. letter . re la ting to ~•hether 
or riotr.the Board of -County Commissioners of Blaine Cou.,.ty are 
nmnd,i-t:£.:)1:ily · .requiredCto have a county-wide dog license ordin..'\nca 
under{~Secition 25-2801 J:daho Code .. -

. :(IjffF- · ,:o\,\c, , . • .. ·•.··· 
. , .::Iniforder to interpret what Section 25-2801 !Ueans, it is 
necessary~;.t;o examine the history: of the section~ The Act was· 
origina1J.y.;·passed: in;l927. Idaho Session Laws, 1927 1 ·cnapter220,: 
Secti9n/l·;.:: page,24~i';\,,.The,:Act thf:!n •. ·reat1 as follOWSF ... 

a Affc
t)>l:,gsit Secti~n,~:f)i\kne board· bl,:ounty com-. 

" ~~;':: missioners :of' ru"lj{ county.,. at any meeting 
:)dti:"1{ of any year,:{; may make an, o.rder re-
·--•-"·"':•'·~.- . - . ., .· - , ____ 1._.,,;:;,__ • . 

?':' •· quiringi'11J.-:t·,owner·s of dogs over six• 
months old}wi thin said county, ot'ler 
than those.,t>elonginq to resid<;:nta of. 
:a numi·cipali.ty within said. county 
which has enacted and is enforcing 
a dog license law, to pay an annual 
lic~nse of not more t..~an. $2 for ~ach 
male dog and ea.ch fcainala that has 
b,:::~~n spay{jd, . and not m:ore than t~ 3 for 
<=1Rch female doq that has not be,,,;n 
snayed, the said tax to be paid not 
1 ;. ,-:.'.,.~ .._}; -:,., "l.' , •· (f."i1} _.:l · ,:,, .,-:r · ,;,-, h::, 

·,, '-'•- '- ,...1 .... n a X t.]' V ,,; •• ~a y ~ ·'- - O,n -., .... -·~ 
of Gaid meeting at which said ord~r 
is noted: Provided, That ~her□ an 
r:;,.;r,,;;,-,.. keeps doqs .for bre~ding or for 



r I 1 

f,fr. John P • Croner 
December 11, 1974 
Page '.l'wo 

conunercial purposes~ he shall be entitled 
to a. kennel license covering fifteen dogs· 
for $5. .Said order shall be in force· 
and effect.for one year from its date 
and thereafter u..11til rescinded by order 
of the board; and notice of such order 
shall be published in some newspaper of 
general circulation within the county 
in th.e-bn0•successive issues of said 
paper 1.-nmediately following the meeting 
at 1:·1hich .· such action is taken by the 
Board of County Commissioners." 

In 1955, t.~is law was amended, 1955 Idaho Session Laws, 
Cha9ter~200, page·429, as follows: 

~25-2801~ i COUNTY DOG LICENSE 1'AX.~-
The board'~Of county commissioners of any 
county, at:,any meeting in any year, shall 
m.ake an order:requiring,all owners of dogs 

. · over six months old within aaid county, . 
.. ··. other than; those belonging., to residents of 

a municlpality within said. <:ounty which · 
has enacted and.Is enforcing a dog license 

~ ·· 1aw, to pay ~an· annual license·· of not more 
· than bio}dol;lars for: ~ach .. male dog:: and each 

female tha.t:Jva$ been spayed,. and not<more, · 
thr:eeiidollars for ea.ah, f6l-uala .dog'· 

•that has.•'no.t:'been ·· spayed, , the . said tax · · 
to be paid1 not later than si)::f:y days from , 

·; date of .sa1d'.meeting at which aaid order 
is votedi<\pr.6vided,. that .where an owner. 
keeps dogs for breeding or.· commercial 
purposes, he shall be entitled to a kennel 
license covering fifteen dogs for five 
dollars. Said order shall be in forco 
and effect for one y~ar from its date 
and thereafter until rE!scinded by order 
of thH board; and notice of such order 
shall be published .in some m,1wspaper- of 
genk:,:;:-al circulation within the county 
in the two succes'Jivc issues of said 
paper imnediately following the r.1.r:>"~ting 
.:1·t \~1l·1ix::i1 si1ch actio11 is taJ<;en b~f tl1.e 
1JtJt1t·\.:l of. count:{ cor:-anissio11e.rs. ~-
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In 1965, this law was again amended (1965 Session Laws, 
Chapte.r _169, page 331) so that it read as follows: . 

COUNTY DOG LICENSE TAX.-
TheBoard of county commissioners of any 
county, at: any me1:~ting in any year, shall· 

_make an order requiring all owners of dogs 
over six.months old; w.ithin certain areas 

•· to be designated by the board aa ~u1.ring 
dogcontroi and lnnqout.side the-~cornorate 

•· Ilmi ts· of ,munfcipa1.Tties-wh;tch have ai-iacte<l 
. and are-enforcing a deg license- law, to pay 
\ an annual: license of not more than two 

dollars for/ each male dog and each .female 
that has-been spayed, and not·more than 
three dollars for each female dog that has 
not been spayed, t .. '<ie said tax to be paid 

, .. x.cnot later, thatrsixty days .. from date of··· 
.;:::· said meeting; .. a t. ·which order is voted: pro-

.· ·\: vided, that ;Where an owner keeps dogs for 
.<\if;breeding/or\'.commercial ·purposes I he shall 
_:/\'.} be enti tladtto · a kennel license covering -

,, :·\;;'.fifteen doga,/:Eor five dollars. . Said order 
... .. . shall be:· in ''force and ef feet for one y~ar 
/:,\_from its date a.Y1d: t.hereafter until. re

}/;fsoinded by\Qrder of: the ,board; and :notice '· 
i:.ffof such orcler./ahall ~~·.·published in · some 
)t" newspaper':b,f{i:general -circulation wit.."lirt._ 

. '.)lf:::the countyfin\the two successive issues. 
:.:t:f{6f said paper/immediately following'the; 
.·/If/meeting at.whioh such action is taken _by 

\(:O}the board:,:of;'_:~ounty cmlli"ilissioners •0~ • 

Th±i.ti'iaw has n~tdjSf~!!n further·changed and presently reads 
a.0 last. .above indicated,;,. _ The law then., in substance, now ·says 
that- tha·corn;,1issioners of auy county at any meet.it1g shall make 
::-rn crder setting up a dog ordinahce within .those· areas of the 
ca,mty which are d$signated by the board of\ ,::ounty cor:nnissioners · 
D.i3 reciuiring· or needing dog control, other th;;-1n cities having 
J.:1d enfo.rcing dog ordin.ancos4 

'.l'he titl~ of thf3 1965 amcend,-n,~nt to this A.ct reads in part 
"'"':- S,'!Ction 25~;2301, Idaho Code, is ;sr:nFJnct·~d: 

p ~t'(J .PFlO'lIDJ~ . ~i\C-L\.T ~3UCI! :Lif22t-:i;3T~ 1tA;{ ({l(Jg 
or;_li1"t,3.llC~1) srt~LL Bf! I-l~:().tJIIf!~D ()·;~1IJ~~l t~lI'rftifl! iltl{OSE, 
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In,cases of doubt as to the meaning of a statute,- the 
of the Act is at times used as an. aid to construction 
ca te the meaning of the act. Curo~ v. seokane, etc. , R.R. 
{1920)c;32 Idaho 643, annotation at 37 A.L.R .. 923. 

There is no doubt that the law required every county 
have a dog ordinance between the dates of 1955 and 1965 ... 

1.rha .. act as it now reads says th.--:it the board of county. 
missioners of any>county shall make an order taxing dogs in areas 
to be designated by the county commissioners. It also, however,. 
says that it is up,tothe county commissioners to determine what 
areas,:cother than cities having and enforcing dog ordinances, 
require\dog control~. The question immediately arises: Could 
the board of cou..,ty: coin:missioners of any county determine that -
the county does not require or r~ed a dog ordinance? · In our 
opinio1\,< it could, ;7so long as it. did not do so arbitrarily or 
abuse-::its discretion in doing so .. _ 

~ -- • • , . • ', - ·.~' s ·~-' . •. • 

By:/;tat.ute,>the,;. port.ton of . the county to he so regulated 
(other:<than certain, cities) is left to the sound use of discretion -
of the,·_board of county: commissioners. · The tit.le of the~ amended 
Act:also indicates<thesame thing; that is, itisa discretionary 
aot:;_cn}the part of. :the, county c.ommissioners ~ · · 

/:" :~:~a . proba~i;-, _: the ~ount; ·c~lssionex;s-: ciou.ld,- not/ 'except 
in, ext.reri\a;.cases/ be\forced .. by- lega1· action,to·designate- any ·, 
porticin:of-•t.'1.e- county ·as needing.such. regu.lation.. l'.n order for· 
them: W\•be i;equirad to. do, so? there would- have to be- a clear 
showing 1:o.f 'abuse of their discretionary power;. 

- ' -~ • , ,c ,_ 

sh~~tof a ve;y/~tr6ng'.showing-of abuse in discretion on 
the part ,of the county com.111issioners, or a. sh0<.ving that they 
had ignored the pertin~nt f.ac-t:s and arbitrarily refused to con
sider them, the courts would not require county comntissioners 
to pass a particular ordinance. 

In oth,~r words, th1s law as it now reads does require that 
the board of county commissioners are to conaider the matter 
of ,11hether the county and any particular portions of the county 
rr::quire a dog ordinance; but, since 1965 when the Act waa amended,, 
_it. is now a matter of discretion ,-;ith the board of county com

narticular portion 
~.... ,.J- ' 
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'l"hus, as to the question of what portions of the county 
r(-:~zplire a <log ordinance, this law cannot be said to be :mandatory 
since 1965. 

Sincerely yours, 

FOR THE ATTOR.i.~EY GENERAL 

WARREN FELTON" 
Deputy Attorney General 
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AlTORNFY GENERAL 

Board of Directors 

STATE OF IDAHO 
OFFICE OF THE ATfORl'JEY GENERAL 

BOISE 83720 

() 

December 24, 1974 

King Hill Irrigation District 
P.O. Box 428 OFFICIAL OPINION #75-93 
King Hill, ID 83633 

Gentlemen: 

You asked for our opinion on the following questions: 

1) );can·. the district reclassify· its lands for the purpose 
of assessments; and 

2) ·. 
district 

be used on lands outside the 

. _The _manner of n1aki~g assessments within an irrigation district 
is set forth -in Idaho Code, § 43- 701. .. The statute requires ·the 
secretaryYoL:the-boardto-:-prepare an assessment book containing 

·. a full and,(accurate list_ and description of all of the land of 
·the district .. · The board must meet between August Land November 
8 of each year to levy an assessment upon all the lands of the 
district for the expense of maintaining and operating the property 
of the district. The amount of said assessment for operation 
and maintenance shall be spread upon all the lands in the district 
in proportion to th2 benefits received by such lands growing out 
of the maintenance and operation of the works of the district. 

Thus the board is the sole authority for determining ·what 
the rate of assessment is to be for any given year. Inherent 
in that power is the pmver to reclassify land so that all lands 
within the district are paying its fair and proportionate share 

· of the district's cos ts. As long as the method of detennining 
the assessment is fair, reasonable and applied equally throughout 
the district, the board can use any method it chooses. 
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The second question is whether water of.the district can be used 
outside the di.strict boundaries. First of all, the district's 
water right is restricted to use on the lands described in the· 
water right and the district has no authority or right to use 
that water on any other lands unless transferred. It has also 
been held• that no burden can be imposed upon the district for the 
delivery or maintenance of canals or laterals £or the delivery 
of water beyond the boundaries of the district. It follows that 
no water can be supplied.to lands outside the district so long 
as it is needed for the proper irri3;ation of lands within the 
district. It also follows that the district can not be compelled 
to deliver ,;.,yater outside the district and can ceas·e the deli ver:i 
of water through its system that reaches those lends. This does 
not, however, preclude the use of waste waters outside the district. 
But the district always has the right to cease wasting that water 
and can place it to a beneficial use on lands within the district. 

I trti.st this answers your questiOi.7.S. If we can be of further 
assistance, please write again. 

Very truly yours, 

FOR THE ATTOF.1\JEY GENE&.'\L 

NATHAN H. HIGER 
Deputy Attorney General 



.J. P. :Munson, M.D., President 
State Board of Education 
Sandpoint, Idaho 83864 

Dear Doctor Mmson: 

December 27, 1974 

Official Opinion Y?S-94 

We wish to respond to your question concerni.Tlg the appearance bi/ the State 
Board of Education before the Joint FiI1ance and Appropriation Conmittee of 
the Legislature, pursuant to the Com.rnittee's letter to you dated December 
19, 1974, and in view of the Governor's direction that those agencies tliat 
receive appropriations from .the general fund of the state are not to appear 
beforetheCommittee until.after the presentation of the proposed'budget 
to the Legislat1.1re.<The State ·Board of Education is, of course, a recioient 
of appropriations _by:~he .Legislature from tile general fund. ~ 

. . . ·.-- -. -·· 

'111e-Idaho Constitution,;. ki. 4, Sec. 8, requires the Governor to submit a 
proposed.. oooget .to tne Legislature.-· Further, the Legislature has er1a.cted 
Title'..67'/.'.,Chapt_er 35; Idaho Code, which proiides that the Governor shall be 
the chief.budget officer· ofithe State •. Section 67-350, Idaho Code. · Tuere
fore,\the~Governor has the;para.mount responsibility for tiie profection of 
roceipt:s/Odevelopmentoffonns, and plan for expenditure of funds he believes 
to be·necessary to operate.the programs of serv-ices provided by the State, 
especially those programs funded from the general fund. He is required to 
submit the budget to the Legislature as soon-after it convenes a.sis pos
sible, but not later. than five days t..1-iereafter. Section 67-3505, Idaho 
Code. 

Each'. agency is to prepare and file with the Budget Division its report an<l 
;£:d.nandial needs. Section 67-3503, Idaho Code. Th.ese reports are compiled 
by the Division, needs assessed> and the Governor then develops the budget 
·' , . t . _;i b h. . ' ·. . l 67 '""~O,.. 1..:1 ' ..-. _ _:i e1m·c is o oe presentf;;-u. y ,~lffi in tne t.1111e requ1rec • · - .)::,, ::, , u.ano Luue. 
Therefore, until the Governor Jias presented his budget, no genera1:fw1.aa
"~c:1cy has any presentation to make before the .Join.t Committee. It seems 
inconsistent to say that the law requires the Governor to present a unified 
::rad precise bud,;ret to the Legislature into which general fu,"'1d a:zer;_cies have 

- t...- ~-- : . ,.~ • --
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contributed, and then say that the Legislature itself can require the 
general fund agencies to give presentations on their contributions to 
and requests from t..tJ.e budget before the Governor presents it to the Legis
lature. The Legislature, of course, is free to decrease, increase, reject, 
or otherwise lllodify agency prog-ra.1\s described in the budget. But we are · 
of th.e opinion t.i½at a general fund agency has no presentationtto make to 
a .. 1yone or anybody (except to the chief budget offl.cer) until after the budget 
is presented by tli..a.t officer to the Legislature. 67-3505, Idaho Code, men
tioned above, mantiates the tim:L"lg of the presentation of t.½at budget-and may 
not be abrogated by legislative committee request> absent tJ1e consent of the 
Governor. 

We a.re not urnnin.dful that Section 67-3515, Idaho Code, requires the 1.eslis
latm·e to introduce all appropriation bills no late1· than the 45th legisla
tive day~ The Legislatm·e 's desire to meet t..11at deadline is to be applauded. 
However" it ·would se-eiu t.h.a:t the Committee could utilize its time prior to 
the budget message by the Governor to call :for presentations front- those a
gencies not dependent in whole or in part on appropriations from the general 
fund.. Indeed, it is our un<lerstandin.g that the C--ovarnor has specifically 
suggested t.i½at the committee ,sp,-~nd its time prior to his budget message 
receiving the budget requt5sts from the dedicated fund.agencies. It occurs 
to us that this would be an expeditious course,for the committee.to follow, 
if their concern is to have their appropriation bills submitted. by the 45th 
day of the session. 

Very truly yours, 

W. 1:U\lTHONY PJ\&1< 
A'ITORNEY GENERAL 

Mr. Milton Sm.all, Executive Director 
State Board of Edu.cation 



W. ANTHONY PARK 

ATTORNEY GENERAL 

STATE OF IDAHO 
OFFICE OF THE ATTORNEY GENERAL 

BOISE 83720 

January 2, 1974 

James Baughman 
Outfitters & Guides Member 
Outfitters & Guides Board 
Building Mail 

Dear Mr. Baughman: 

OFFICIAL OPINION #75-95 

You have asked me to determine whether a bonding plan 
sponsored by the I_<:laho Outfit_!-_E;?_J:-S and c;_vid.es Ass,.9-:cia_;tion would 
comply with the bonding requ1rements of Section 36-54~, 
Idaho Code ·and be an al terna ti ve to i.ndi~cling. . As I -
understand the above mentioned plan the Association will 
have a group bond under which each member of the Association 
shall be bonded to~the State of Idaho for the benefit of 
persons employing the member, who must also be the holder of 
an outfitter's license, for five thousand dollars ($5,000). 
Also, when an outfitter becomes a member of the Association 
he shall automatically be included under the Association's 
bond. The bond shall be in the same form as the sample bond 
which is attached hereto and incorporated herein. 

It is the .opinion of the Attorney General's Office that 
such a group.bond plan would comply with the bonding require
ments of Section 36-5408(c) (4), Idaho Code and therefore would 
be a viable alternative to individual bonding. 

The only problem with the sample bond form is in whether 
it is for the benefit of third persons as required by 36-
5408 (c) (4). That Section reads as follows: 

"(c) Applications shall be made to 
and filed with the Board and accom-
panied by: 

"(4) A bond to the state of Idaho 
for the bene£it of person or per
sons employing the licensee and in 
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a form approved by the board in the 
sum of five thousand dollars ($5,000) 
for outfitters, executed by a quali
fied surety, duly authorized to do 
business in this state, conditioned 
that for the current license year 
said applicant[,] his agents and 
employees, if said license is is
sued to him, shall conduct his bus
iness as an outfitter without fraud 
or fraudulent representation, and 
will faithfully perform his con
tracts with and duties to his pa
trons; said bond shall be filed 
with the board before issuance of 
the license as provided herein." 

A reading of the bond sample indicates that the obliga
tory portion thereof reads predominently the same as the 
statute does; but no portion of the bond specifically points 
out that the bond is for the benefit of persons employing an 
outiftter as the statute requires. This however is not an 
impediment since ~he law pursuant to which a bond is executed 
constitutes a part of the bond. United States v. Johnson, 
51 F. 2d 312 (D. C. Mont. 1,.931) Since the statute states the 
bond shall be for the benefit of third parties and the statute 
constitutes part of the bond, the bond is for the benefit of 
third parties. 

The bond form in other respects appears to be in compliance 
with Section 36~5408(c) (4). The obligor, or as in the terms used. 
in sample form, the principal, will be sufficiently identified 
when the list of outfitters belonging to the Association is in
cluded and incorporated in the bond. Each member of the Assoc
iation is bonded for the required amount of five thousand dol
lars ($5,000)~ The bond runs to the State of Idaho as the 
obligee and for the benefit of third persons, as per the above 
discussion. The bond is executed by a qualified surety, duly 
authorized to do business in the state of Idaho. And the condi
tion of the bond is as required by Section 36-5408 (c) (4). 

Since the sample bond and proposed plan would comply with 
the requirements of Section 36-5408(c) (4) the only requirement 
remaining before such a bond could be used in fulfillment 
of that section is that it be approved by the Board which. 

w·· is purely an administrative decision. It should also be noted 
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that individual bondlng as has been accepted in the past still 
fulfills 36-~408(c) (4) and will be required for first year out~ 
fitters since they could not become association members with
out holding a license which requires prior bonding. 

In response to your question as to whether the Board 
should adopt a rule or regulation regarding the use of the 
Association's group bond in fulfillment of the bond require
ment such would appear to be the best.way to inform outfit
ters that the Association's bond meets the requirements of 
36-5408(c) (4) and to administer the use of the plan. Section 
36-5407(2) gives the Board the power to prescribe and estab
lish rules of procedure and regulations to carry into effect 
the provisions of Chapter 54, Title 36, Idaho Code. A rule 
or regulation.regarding the fulfillment of the requirements 
of Section 36-5408(c) (A) would fall within this vested authority 
of the Board. However, until such a rule or regulation is 
adopted the Association's bond could be used after approval 
by the Board. · 

I.trust that this answers your questions. 

WGC:lrn 

Very truly yours, 

-· FOR THE ATTORNEY GENERAL 

WAYNE G •. CROOKSTON, JR. 
Assistant Attorney General 



BOND NO. 

BLANKET OUTFITTER LICENSE BOND 

KNOW ALL MEN BY THESE PRESENTS: 

o TH...~T ANY MEMBER, whose name and address appears on the attached list of 

3 
m~mbers, which list is incorporated herein by this reference, of THE 
IDAHO OUTFITTERS AND GUIDES ASSOCIATION, INC., P. 0. Box 95, Boise, Idaho 0 

$ 83701, as Principals, and the UNITED PACIFIC INSURANCE COMPANY, P. 0. Box o 
© 7427, Boise, Idaho 83707, as Surety, are held and firmly bound unto the ~ 

STATE OF IDAHO in the sum of Five Thousand and no/100 Dollars ($5,000), 
<) 

applicable to-each member listed, for payment of which well and truly 
,9 to be made, we hereby bind·ourselves, our, and/each of our heirs, execu-

tors, administrators, successors and assigns, jointly and severally by 
these presents. · 

,.. WHEREAS, the said Principals, above named, have applied to the STATE OF 
IDAHO Outfitters & Guides Board for an Outfitter Licensej 

at NOW, THEREFORE, if said Principals herein named and 'their agents or em-

@ 

~ ployees shall conduct his business as an Outfitter or Guide pursuant to 
the terms required by Chapter 54, Title 36, Idaho Code, otherwise known ° 

• as Idaho Outfitters & Guides License Law, and wiil faithfully perform 3 

.:>: their contracts with the duties to their patrons without fraud or fraudu-
9 

lent representation, then this obligation shall be void and of no effect; 
• otherwise, to be and remain in full force and virtue, for a term ending 
,-March 31, 19 e ----

• 
9 

IT' IS HEREBY further agreed and understood that the Surety, UNITED PACI-
FIC INSURANCE COMPANY, shall automatically include as additional Princi- • 

opals any new members of the IDAHO OUTFITTERS AND GUIDES ASSOCIATION, ~ 

0 INC. subsequent to the issuance date of this bond. 

l!) Signed and sealed this 

. 1; ATTEST: 

Its Secretary 

' COUNTERSIGNED: 
HENRY-RUST & CO. 

Martin f,·J. Rust, II 
J Idaho R2sident Agent 
o Boise, Idaho 

____ day of ________________ , 19 ____ :s 

IDAHO OUTFITTERS .AND GUIDES P~SSOCIATION, INC . 
on behalf of its Outfitter Members ~ 

I 

I;) 

Its President 

UNITED PACIFIC INSURN:JCE COMPANY 

---;----,,----------------------- 0 Martin W. Rust, II 
Attorney-in-Fact 



STATE OF IDAHO 

ANTHONY PAFlf~ BOISE 83720 

JanurJ.ry G, 1975 

Honorable Cecil D. Andrus 
., Governor 
·. _. ·s tel te of Idaho 
-~~S~atehouse Mail 

~ 

Eonor-a);)l·e:, Pete~· T:- Cenatrusa 
Secre~iry of State 
State ·or Idaho 
Statehouse .. ..,.,\tail 

Gentlemen: 

OFFICIAL OPHJION t~7~·-J).6 . ~ . 

I have recei_y:_._:;:_d each of· yoi.ir requests for an official clarifi
cation of ~tio,'1 if@ of the Sunsb_ine Ini.ti..::i,tive. 'I'herein, 
'' puhlic __ Qff ici~.!.:?_j\~e;{.t._r.i:g ___ in_their .. 0££icia.l __ g_~0:_c;;_j ty" c:tre .. .rencl§!,t:_ed 
gxrnnpt from the registration requirements of the 7:nitiative. ·-·-
Your quesTion·s·--asJ<:::·: . ·------···----· ------- . .. --

1. What i~ a public. official? 

2. Is one who serves the public from an appointive or· 
merit system \vithin State government a "public official" 
within the meaning of Section 18(d)? 

3. Are ernp loyees of the state, county, c i. ty, and othe::.
publ ic entities "public officials'' within the meaning 
of Eection 18(d)7 

,1. 1'\re members of the gover-nor' s s ta£ f, w:10 .J. t his c: irection, 
consult with legislators concerning specific pieces 6£ 
legislation, acting in an official caµacity for the 
sJovernor .J.nd the.ref o.::e exei:19t from rcsi istration pur-
suQn t to Section 18(d)? 

5. Are e~ployees and/or officials of the federal gover~
ment within the purview of Section 18(d)? 
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The answer to each 
Initiative itself. 

found within the 

I 

The term "public official" is ,vithout explicit definition 
as used within the Sunshine Initiative. It is axi6matic, however, 
that a public official is the incur.1bent of a public office. 
As defined by Section 2(o) 

"'PubJ.ic office' means any stute office 
or position, including state senator 

: ..... ~ \ - and state representative, that is filled 
by election. 11 

:::. .... \ -
~\ -
.Sec ti_on ·}_ (o) _ 4ict.a t:.es the -meaning of. the terr~1 "public of£ ic8":: 
\-:hene-ver·-us·ect •wi thih the Ini tia ti ve: · · Roe v. Hopper, · 9 0 Ic.12110·· 
22, 26~:·,. 408 P. 2d 161, 164 (1965). Construed-{11 o,iri rnateria., 
Sectio"i-? 2 (o) appropriateJ.y defines the public office to which 
Section 18. (.d) imp lie i tly refers. cf Cra iq H. Hisa,·1, Inc. v. 
Si shoo , 9 5 Id ah o 14 5 , 5 0 4 P . _ 2 d 81 8 , 8 21-( 19 7 2 ) . 

Section 2(o) restricts the scope of Section 18(d) by establish
in~J t,vo independent criteria_ for its implementation. First, 
one otherwise an incwubent of public office must be the incumbent 
of a st~te office or position. Second, the incwnbent must acceed 
to the_public office by election thereto. The first criterion, 
raises the question:. _ t·-?hat is a "state" office within the meaning 
of the §unshine Initiative? Generally, a state office is one 
in which the jurisdiction, duties, and risponsibilities prescribed 
are conferred on behalf of the state at large tho~gh they need 
not be exercised in a territory coextensive with the state.· 
Po.ople v. Hersey,· 69 Colo. 4.921 196 P. 180, 181 (1921). 'dithin 
t11T.s broad context, one might view a county official ·as holding 
a "state" o.::f ice. cf Strickfadcn v. G:;:-eencreek Hiqh,·1ay District, 
42 Idaho 738, 748, 248 P. ,156 (1926)i People v. Elliott., 115 
Cal. l\.. 2d 410., 252 P. 2d G61, 664 (19'.:>3). Sirnilar-ly--;-officcrs 
of municipal corporations have been held to be "state" officers. 
Jefferson County Fiscal Court v. Traeger, 302 Ky. 361, 194 SN 
2c1 851, 85.4(19-)G); 63 P11~1.Jur. 2d, Public Officers and Employees, 
Section 20; cf Finucane v. Village of ~ia.ydcn, 86 Idaho 199,. 203, 
384 P. 2d 236 (1963). Explicit language to support this broad 
cD!1:3t:ruction is not found witl)in ·the Initiative. To t1w ccntrc1ry, 
it~:J L.~ccl ... 1.recl ~-;tat 1~1n,·"11t of pu.r·1.)o~.:~c rc:~fl(:cts sr:\.;cif.-Lc f~;cL:!::-; c)nl~/ 
upon those ,,.,;10 cl spire to statewide off ices. S0ction l etcclcrcs: 
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';'i.'he purpose of this act is: 
(b) to promote openness in government 
and avoiding secrecy by those giving 
fin.:1.ncial support to state elc~ction 
c,1.rn1,.:1.i9nc:; and those promoting or op
posing legislation for compensation at 
the state level." (E;-nphasis supplied) 

Disclosure is the thrust of the InitiativG. Li.c~:hlv, et 
zu.. v. Cenct:::.-rusc1, MFomorandw-n Decision entered in Idaho's- Fourth 
J'"1iJicial District (Scptem!)er 9, 1974). St=:!Ction 2(o): ic':0ntifies 
those offices for which the appropriate disclosures of campaign 

... financing are sought. Disclosure _is also the single·subjcc~ 
··.-·.o_f the Initiative. Ibiu. Necessarily, and as construed ,-,ith 
···'S-cction 18 (d), Section 2 (o) identifies 1.-,hich public off:.i_ccs affoia 

thei1~ in_c;;wnberi ts: e~.emption fro,11 the. disclosur~ requirements :o~ 
lobbyis t-~regi s·tra tfon.. . . . . .. , 

,._,. 

~){ addition, analysis of Section 2 (o) itself infer<2ntially 
substantia·Ges a restrictive construction of the phrase, '·any 
state office." The offices of state senator and state representa
tive are articulated within the definition of public bffice yet 
neither are filled by the votes of a statewide constituency. 
Each office is filled by the votes of electors residing within 
legislative districts. Section 34-614(1), Idaho Code; cf Colorado 
State Civil Service Ass'n. v. Love, 167 Colo. 436, 448 P. 2d 

.6-21~631 (1968). Had the drafters intended the phrase ::any state 
office ... filled by electiot1" to mean c1n elected o.Ef.ic_e 1-·1ith 
less than a statewide constituency, the offices of state senator 
and state representative ·need n6t have been specified. 

In my opinion, Section 18(d) ex~mpt~ publi~ officials tram 
disclosing !-=heir endeavors to promote or discourage the passage 
of legislation when, in doing so, they are acting in their official 
-c2pacity but only if the office held is one filled by election 
from a statewide constituency. 

II 

One who serves the public from a ~erit or appointive system 
,·.'ithin state qovcrmnent cannot satisfy the "el8ction" criterion 
of Section 2 (o) . Inabilitv to meet either criterion of Section 

~-~·-- -. ..... 
:2 (,)) J.s fat,::d. to one seeking cxernpti,)n fro:;1 lol.Jbyist r'vsis~ra--
t.:c):~ c1s a l)t.:;:::lic c_:.if:'icial .. 
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No state, county, city or other public entity ~nployee is 
a public official 1,1ithin the meaning of Section 18 (c1). E;,:emot 
status is only conferred upon the incwnbent of a public offi~e. 
Judicially, public office is distinguished from public employment 
upon satisfaction of the following indispensible crite:::ia; 

11 1. It must be created by the Constitution or by 
the Legislature or created by a municioalitv or· 
other body through authority conferred~ by tl1e Lµgis
la ture; 

2. It must possess 2 delegation or a portion of 
the sovereign_power of government, to be exercised 

~f or·_-_._the b.enef i.t of the public; ... 
... ...... #• • • .-. 

i)> .The powers conferred, and the duties' to be 
di~charged, must be defined, directly or im
plied1y, by the Legislature or through legisla
tive authority; 

4. The duties must be perfon~ed independently 
and without control of a superior power, other 
than the law, unless they be those of an inferior 
subordinate office, created or authorized by the 
Legislature, and by it placed under the general 
control of a superior officer or body; 

.5. It must have some permanency and continuity, 
and not be only temporary or occasional." State 
v. IIa,,:kins, 79 .t•lont. 50G, 257 P. 411, 418 (L927); 
q~oted in State v. Hutchinson, 187 Wash. Gl, 59 
P. 2d 1117, 1118 (1~36); cited in Jewitt v. 
WilliaDs, 84 Idaho 93, 101, 3G9 P. 2d 590, 594 
(1962); cf Smith v. Losee, 485 F. 2d 334, 347 
(Ten th Cir, -frTJ -- dissenting. opinion) . 

A determination of status, official or employee, pursuant to 
the judicial criteria is reserved for a case-by-case analysis. 
Ono~ made, the further requin:'!I1;Cnts of Section 2 (o) 1:rnst be me'.: 
for one to realize the Section lS(d) exemption from lobbyist 

-~-~ c;~y i. .st i--a ti 01~ • 

The governor exercises 
stntc. Article IV, Section 

IV 

the supreme c:,:ec u ti Vs"~ po,,:er of th•.? 
5, Idaho Constitution; Section 67-802, 

- ------. --------·-
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Ic•;tho Code. It may be assumcc: that he ,vill and dces appoint 
mcr:1be1.-s of hi~, staff to a.id him in the cxerci~e of the pm.rc:cs· and 
duties inherent to the office, 1'1hen the nppointmcnt authorizes 
one to act for and in place of the governor, the appointee's 
status is that of a deputy. Wilbur v. Office of City Clerk of 
City of Los I\ngelcs, 143 CA 2d 636, 300 P. 2d 84, 89 (195G). 
Further: 

... ; ... :. 

"J\ deputy is a substitute for another anc.1 
is empowered to act for him in his name 
and behalf in all reatters in which the 
principal may act. * * * Statutoty 
authority is not necessary to enable a 
public official to ap;_)oint sufficient 
deputi~s.to perform the duti~s of his 

... office=;~ ::St~e .43 l\rn.Jur. 218, 219, Public 
-~- 0£ f i·cer s, § 11 GO. 11 E lac!d)urn v. Br ore in, 

Fla. , 70 So-. -2d 2~fj--; 296 (195:ff. 

With~~ the examined context, one who consults with legislators 
at the direction of and who is vested with the authority of the 
governor acts as his deputy. It is my opinion that this deputy(ies) 
is then e~empt from the Initiative 1 s lobbyist r0gistration requirement 
pursuant to Section lB(d). Further, that this right of appoint~ 
ment extends to Qll public officials enumerated by the Idaho 
Co:-istitution as incwnbents of state-:•,1ide elected offices-.---

V 

Secti6n lB(d) affords exe~pt status to public officials 
wl10 in the:performance of their official duties, seek to promote 
or discourage legislation before the Idaho Legislature; The 
ex6mption m~y not be claimed by an employee of a governmental 
entity, be it federal, state, or local. As regards the incwnbent 
of a federal 6ffice, Section 2(o) states that puhlic office is 
"any state office . 11 Wl1en used by the legislature, the 
word II state" generally denotes one of the members of ·the federal 
unio:1 not the Union its elf. See T~•1i1i Fa.11s County v. II:.1lber t, 
G6 Idaho 128, lSG P. 2d 319, 325 (1945); reversed 66 .S.Ct. 44 11, 
327, U.S. 103, 90 L.Ed. SGO (194G). I find nothing within the 
language of Section 2(o) or the Initiative itself to warrant 
c1cv:i.a ting from the term 1 s accus t:omcd use. It is my opi.nion that 
:1cit.l1'-'~1.- fc:.c.=~c;r.1.l officl~rs 1101-- fc~1crctl GlY!!_)loy·ccs :1.1-c c::-:e:i·~~~Jt f.l.-cJ:~·i 

_ t_ [·: l~ l() L1 )J~/ is t J~c g .i !~·; t.~- .:. ti c)n 1.-c \['di~:- c;1~1c n t: s c, f ~: cc~ ti o;:. l H ( (:i) ~-311 ol:J. (:i 
t::c:y attempt to affect the passage of state legislation. 

Tl1e reg1..,latory impact of the Sw1shi1w Initic1tivc i~, directed 
to the public as well as private sector of our state, As direct 
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lt?J i [:;la tion from the peop h; of Idaho, thi:-; l ancrnark cn~tc t:-:,cn t .. 
seeks disclosure of tho sums exr>enc:icd to affcc t the decisions· 
of state government and the identities of those from \•!horn the 
expenditures flow. It focuses upon disclos~re of campaign finan
cing and lobby irig activities. ~l'he gravity of its endeavor is 
unanimously perceived. The power of the initiative is one of 
constitutional dimension, reserved exclusively on beh2lf of the 
pecplc . .l\.rticlc III, ·section I, Ic~2ho Constitution. Its suc
cessful exercise is a metamorpl1osis of the pcopJ.0 1 s will to law . 
.l\.ccordingly, if the language of individual provisioni may not 
express that will clearly, the issue should oe affoi::'clod the dignity 
of .legislative clarificcJ.tion. As reprGscntative'-:; of_ the peorle_;-

• .. clarification in fidelity to their pronounc~d will would be~the 
·._-_·duty 0£ the Legislature. 
•, - ~ ._ 

.. ~ .... --
.. ..... . 

\"JAP: le 

Very ~-1:"uly yours, 

1,J. ANTHONY PI\.Ri, 
Attorney General 

.... ,i, • 
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Mr. Bill Onweiler 
State Representative 
Legislative District #16 

·:-Q~ar Mr. Onweiler: 

fhe inquiries set forth in a letter addressed to you ~· 
regarding procedural and conflict of interest questions re
lated t~~planning and zoning decisions in Ada County have 
been forwarded to me. I will answer each question sep-
arately in the order in which they were presented. 

1) In common law, public officers could not be financial
ly interested in contracts made by them in their official 
capacity .. McRoberts v. Hoar, 28 Idaho 163, 152 P. 1046 
(1915). In Idaho, the common law rule has been codified.in 
Idaho Code, Section 59-201 to 59-203. Section 59-201 states: 

., 

·. "Members of the legislature, state, 
county, city, district and precint 
officers, must not be inteiested in 
any contract made by them in their 
official capacity, over any body or 
board of which they are members." 

Section 59-202 provides: 

"State, county, district, precinct 
and city officers must not be purch
asers at any sale nor vendors at any 
purchase made by them in their offic
ial capacity." 

The courts have duly held that the statutes such a~ 59-201 
and 59-202 forbid indirect, as well as direct, interest in pub
lic contracts. The common law goes one step further and provides 
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that an official may not use his official power to futher his 
own interests. Anders v. Zoning Commission of City of Newark, 
253 A.2d 16 (1968). The court held that - -- -

"The reason for the establishment of 
this principle is obvious: a·man can
not serve two masters at the same time 
and the public interest should not be 
entrusted to an official who has a 
pecuniary, personal or private interest 
which is or may be in conflict with 
the pubJi9. interest. (Cites ornitted) 

::A· public official owes an undivided 
duty to the public whom he serves, 
and he is not permitted to place him
self in a position which would subject 
him to ihe temptation of acting in any 
manner other than in the best interest 
of the public." 

In Idaho as the statutes above indicate we have codified a pecun
iary conflict of interest, but have not extended this to a pers
onal interest of the official involved. Such a personal interest 
is described in Anderson v. Zoning Commission City of Newark, 
supra, as 

"Either an interest in the subject mat
ter or a relationship with the parties 
before the zoning authority impairing the 
impartiality expected to characterize 
each member of the zoning authority. 
the decision as to whether the partic
ular interest is sufficient to disqual
ify is necessarily a factual one and 
depends on the circumstances of the 
particular case." 

In a Washington case, Buell v. City of Bremerton, 495 P.2d 
1358 (1972) the court had to deal with a conflict of interest 
issue in relation to zoning: 

"The appearance of fairness doctrine 
has received recent emphasis in our 
decisions regarding zoning .... Mem
bers of commissions with the role of 
conducting fair and impartial fact 
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finding hearings must, as far as prac
tical, be open-minded, objective, im
partial, free of entangling influences 
and capable.of hearing the weak voices 
as well as the strong. 11 

In this case the court found that the chairman of the comniission 
.,was found .. to have a possibility of interest by virtue of the 
."',:1:i;:if)reciation in his property values resul tinq from the 19 71 
rezoninq. 

11 He could not be expected to hear the 
weak voices as well as the strong and 
m_o-.st certainly could not appear to the 
public to be able to do so .... The 
self interest of one member of the 
planning commission infects the ac
tion of the other members of the com
mission regardless of their disin,te.r
estedness. 11 

These cases indicate that under the common law the fair
ness doctrine is applied in matters of zoning, and the disint
erest of each commission member on· e:i_ther planning and 
zoning commissions or of city council members or county 
commissioners is of primary importance. 

2) As· I have pointed out in my first answer, the Idaho 
statutes only deal with the pecuniary interest of an official. 
Case law has pointed out the conflict of interest can be ex
tended to the personal interest to be gained by the official. 
As pointed out in Buell v. City of Bremerton, supra, the court 
felt that it was not good enoughfor the otticial just to ab
stain from voting, but that his conflict of interest should 
alc;o prevent him f rorn entering into the discussion. 

"The self interest of one member of the 
planning commission infects the action 
of the other members of the commission 
regardless of their disinterestedness." 

Therefore the conflict of interest begins during the discussion 
and debate and not at the· time of vote~ 
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3) Sections 31-710 to 31-713 of the fdnho Code deal with· 
meetings of county commissioners. Section 31-710 provides for· 
their regular meetings and Section 31-713 states that all meet
ings and records must be public. During the last Legislative 
Session a new statute was enacted; Section 67-2340, which 
states: 

"The people of the state of Idaho in 
creating the instruments of ~overnment 
that serve them, do not yield the sov
ereignty to the agency so created. 
Therefore, the legislature finds and 
declares that it is the policy of 
this state that the formation of pub
lic policy is public business and 
shall n<;?t _pe conducted in secret." 

l,-11 open public ~eetings act ·was just passed and various defini
tions a'ig listed in Section 67-2341. County commissioners 
fall into the category which are covered by this act. 'l'his 
act defines· tneeting as "the convening of a governing body of 
a public agency to make a decision or to deliberate toward a 
decision on any matter." Regular meetings and special 
meetings are also defined and Section 67-2343 states the 
notice requirements for these meetings. The regular meetings 
are held at statutory times, and the notice requirement of 
Section 67-2343 covers executive sessions and special meeting~. 
It provides specifically that "special meetings may be held 
upon such notice as is appropriate to the circumstances 1 or 
as otherwise provided by law." Section 31-713 also deals 
more specifically with the notice requirement of special 
meetings.of ·County Commissioner that 

"The clerk of the board must give five 
(5) days' public notice of all spec
ial or adjourned meetings, stating 
the business to be transacted, by post
ing three (3) notices in conspicuous 
places, one (1) of which shall be at 
the courthouse door." 

These statutes provide that meetings which lead to the 
formation of public policy are public business and must be 
open to the public. Notice must be given to inform the pub
lic when these meetings are held. The difficulty in apply
ing these st~tutes is the definition of public policy which 
will vary with each factual setting. 

4) There are three code sections which provide the ans
wer to this question. Section 50-1101 of the Idaho Code states: 
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"When any city or county desires to 
avail itself of the power conferred 
by sections 50-1101 through 50-1106, 
its council or county board of com
missioners may create, in the case 
of a city by ordinance, and in case 
of a county by resolution, a planning 
commission ... 11 

Section 50-1104 of the Idaho Code states: 

"It shall be the duty of a cominission 
to recommend and make suggestion to 
the city council or county board as 

.. the case may be, for the adoption of 
··a J.on·g-rarige comprehensive plan for 
the physical development of such city 
or county, for the formation of zoning 
districts, to make suggestions concern
ing the laying out, ... 11 

Section 50-1210 deals with.zoning Commissions and states: 

"in·order ·to avail itself of the power 
conferred in sections 50-1201 through 
50-1210, Idaho Code, the city council 
shall appointa commission to be known 
as the zoning commissioh to recommend 
the boundaries of the various distr~cts 
and the regulations to be enforced here-
in .... The council shall accept or 
reject the recommendations of the com-
mission by a majority vote except the 
mayor shall have a vote when the coun-
cil is equally divided. Where a city 
planning commission exists, it may be 
appointed as the zoning commission. 

Section 31-3804 deals with County zoning and states•in part: 

" ... In addition to the original recom-
mendation of a comprehensive county plan 
of districts and regulations required to 
be made by th_e zoning commission to the 
board of county commissioners, on the 
zoning cornrnission 1 s initiative or on a 
~-eques t by the board of county commis-
sioners, iL shall from time to time 
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review and recommend amendments and 
additions to such plan and regulations. 
The board of county commissioners shall 
not hold public hearings nor take ac
tion upon the original plan and regu
lations proposed, nor amendments and 
additions thereto, until recommendations 
theieon have been received from the 
zoning cornmission. 11 

Upon analysis of these four sections, it is clear that a 
city c1.nd ·c::_ounty h~ve. the power to establish planning and zoning· 
commis-sions in order to avail themselves of the· police power of 
plc1nninst and zoning. These commissions are given the respons
ibility for-formulating comprehensive plans for either the city 
or region, ·~nd are required to draft regulations in accordance 
with a comprehensive plan. The only requirement of a. city 
council is to either accept or reject the recommendations of 
the commission, and a similar requirement is placed on the board 
of county commissioners by the statutory provision of Section 
31-3804 which states that they can take no action until recom
mendations have been made by the zoning commission. Applying 
this information to the problem in Ada County, it is clear that· 
each individual city council or board of county commissioners 
can review the recommendations made by the zoning commissions, 
and then have the option of either acceptini them or rejecting 
them. There is no statutory provision which requires that t~ese 

_ local communities concur on the Ada County Comprehensive Plan, 
but only that each unit of government review the plan and zoning 
regulations which directly affects them. 

5) Various Idaho statutes deal with the disclosure require
ment of public records. The most important of these statutes 
provides that: 

"The public records and other matters 
in the office of any officer are, at all 
times during office hours, open to the 
inspection of any citizens of this state." 
Idaho ~od~, Section 59-1009. 

Section 59-1009 is complemented by another section of the 
code which states: 
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"Every citizen has a right to inspect 
and take a dopy of any public writing 
of this state, except as otherwise 
expressly provided by statute." Idaho 
Code, Section 9-301. 

. ' 

In addition, Section 31-713 deals specifically with the 
meetings and public records of County Commissioners arid states 
in part: 

. ~ ... .__ 
., . _ .... .._ 

"All me~tings of the board.must be pub-
=~ic, ~nd the books records~ and accounts 

must be kept at the office of the clerk, 
open at all times for public inspection, 
fr,ee of charge 11 

Public writings are in turn separated into four categories 
laws, judicial records, official documents, and "public records 
kept in this state of private writings." Idaho Code, Section 
9-311 (1-4). 

The legislature has never enacted a general definition of 
the "public records", although the Code does contain a limited 
definition ·of the term for the purposes of Chapter 20, Title 
67 dealing with the Board of Examin~rs. A number of courts have 
held that mere preliminary writings and reports are not public 
records unless they become the basis for some official action·. 
Coldwell v. Board of Public Works, 202 P. 879 (Cal. 1921). 

In conclusion the Idaho statutes provide that public records 
must be available to the public for inspection and copying, but 
what constitutes a "publi'c record" is again open to interpreta
tion and subject to the factual setting at hand. 

6) Yes, because the Idaho statutes deal only with recom
mendations made by planning and zoning commission to city councils 
or a board of county commissioners. However, it seems to us that 
the function of a planning staff would be seriously hampered if it 
is not al.lowed to collect information, provide professionc:i.l analysis 
and make re.commendations. 

7) Sections 50-1210 and 31-2804 of the Idaho Code provide 
that the city council. and the board of county commissioners cannot 
~ct until reconuncndations have been made by the zoning commission. 
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The statutes do not provide a time period within which they have 
to act once such recommendations are received. Generally a zon
ing ordinance contains such a provision which states that the 
proposal must either be accepted or rejected within a certain 
period of time, but absent· such a provision the city council 
and county commissioners are not required to act within a cert
ain period of time. 

8) Section 50-1203 of the Idaho Code provides that reg
ulations shall be made in accordance with a comprehensive plan . 

. _If there is a showing that the zoning provisions are in accor·d
·:cfnce with the "broad" comprehensive plan, the plan does not 
need to be am~n~ed each time that the zoning is changed. Th~.:: 
compre·hensive plan should· be utilized· as a broad and flexible plan 
which i.s.; implemented in more detail by zoning regulations~ 

_·,:. . 
:~;--

9) The;r-e is no legal recourse against persons who have 
misrepresented the facts unless their testimony is given under 
oath. These hearings are more political in nature than legal, 
and the rules of a trial or legal hearing do not apply where the 
testimony is not given under oath. 

10) The conflict of interest problem has been discussed 
in the answer to the first question .. Co1nmon practice would 
require that the commission member would disclose his interest 
in the project, refrain from the general discussion, and ab
stain from voting. 

11) We would prefer tb refrai~ from responding to this 
request since there are inadequate facts to base.an opinion 
on. "Harassment" is a vague term in the context of the query. 

12) Sections 50-1210 and 31-3804 set forth the procedure 
for adopting the recommendations of the commissions. There 
are no standards given by which the city council or the county 
commissioners have to abide when they either accept or reject 
these recommendations. Section 50-1210 only states that such 
acceptance or rejection of the recommendation shall be made by 
a majority v0te: Whether or not these plans are economically 
efficient and environmentally and socially sound is irr~levant 
as far as the statute is concerned, but are obviously desirable 
from a practical point of view. 

13) Section 50-1101 sets out the procedure for the creation 
of c1 planning commission and its disbandment. It states that: 
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11 members may be removed by a ma-
jority vote of the body confirming the 
original appointment." 

This statement indicates that the entire commission can 
be disbanded if the majority of the body confirming the orig-
inal appointments would so choose. · 

WAP:lm 

.. 




