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INTRODUCTION 

Dear Fellow Idahoan: 

It is with great pride that I present my administration's first volum'� of Idaho 
Attorney General Opinions, as well as selected Informal Guidelines and C�rtificates 
of Review. The contents of this volume represent the work product of our d�dicated 
attorneys, paralegals and support staff. Their diligence and professionali-;m are 
truly worthy of recognition. 

The year 1995 was eventful for the Office of the ldaho Attorney General. The 
legislature, by an overwhelming margin, enacted legislation consolidating the 
disparate legal resources of the State of Idaho under the auspices of the Attorney 
General. That bill, Senate Bill 1217, was signed into law by Governor Phil Batt on 
March 15, 1995. Idaho has now joined the majority of states which enjoy the 
efficiencies and economies of a consolidated Attorney General's office. This 
legislation also, for the first time, authorized the Attorney General to monitor the 
performance of private attorneys who provide legal services to the State of Idaho in 
order to ensure that the interests of the public are well served at a reasonable cost. 

On the litigation front, in addition to defending suits brought against the 
state, and enforcing the laws and regulations of the agencies of state government. 
Deputy Attorneys General have been actively involved in protecting Idaho's natural 
resources, as well as ensuring that entities responsible for causing environmental 
damage are tasked with responsibility for remediating that damage. 

For the first time, this Annual Report contains selected Certificates of Review 
completed by this office as required by the recently amended Idaho Code section 34-
1809. The legal analysis demonstrated in these Certificates provides a review of the 
status of the law concerning a number of topics that may be of interest to Idahoans. 

I am honored to serve as your Attorney General during these exciting times 
and am proud to present you with this Annual Report. 

5Ji;J.� 
ALAN G. LANCE 
Attorney General 
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OPINIONS OF THE ATTOR NEY GENERAL 95-1 

ATTORNEY GENERAL OPINION NO. 95-01 

To: The Honorable Jim D. Kempton 
Idaho House of Representatives 
HAND DELIVERED 

Per Request for Attorney General 's Opinion 

QUESTION PRESENTED 

May a c i ty counc il ,  pursuant to Idaho Code § 67-6526(a)( I )  acting 
unilaterally and without parallel action by the board of county commission­
ers, pass an ordinance, the terms of which are enforceable upon land with in 
the area of impact and outside of the city limits? 

CONCLUSION 

Only the board of county commissioners may exercise legislative 
powers in the unincorporated areas of the county. An ordinance enacted by a 
city p ursuant to Idaho Code § 67-6526(a)(l )  is not effective in the unincor­
porated area of impact until the county, by ordinance, adopts the terms of the 
city ordinance.  

ANALYSIS 

Statutory Authority 

Chapter 65, title 67,  Idaho Code, covers areas of impact and provi des 
for the adoption of a planning zoning ordinance to cover an area of impact. 
The c hapter provides that the ordinance governing the area of c i ty impact 
must be adopted by the governing board of each county and of each city. The 
ordinance is to be based u pon mutual agreement. 

Pursuant to the statutory scheme found in chapter 65, title 67, Idaho 
Code, a governing board is a city council or a board of county commission­
ers. In Idaho Code § 67-6504, it is provided that the governing board may 
exercise all of the powers required and authorized by chapter 65 of title 67. 

5 



95- 1 OPIN IONS OF THE ATTORNEY GENERAL 

Pursuant to Idaho Code § 67-6505, the board of county comm ission­
ers and a city counci l  are authorized to establ ish joint plan ning and zoning 
commissions governing an area of impact. The code section provides, in rel­
evant part: 

[T]he board of county commissioners of a county, together 
wi th the counci l  of one or more c ities within a county . . .  are 
empowered to cooperate in the establ ishment of a joint plan­
ning, zoning, or planning and zoning commission, here­
inafter referred to as a joint comm ission . . .  a joint commis­
sion i s  further authorized and empowered to perform any of 
the duties for any local members governing board when the 
duties have been authorized by that member government. 

The authority of this joint commission is l im ited, however, by the lan­
g uage found in Idaho Code § 67-6504 "excluding the authority to adopt ordi­
nances." A joint planning and zoning commission may not exercise the leg­
i s lative function of e i ther of the member governing boards which created it. 

The language of Idaho Code § 67-6526(a) is  somewhat amb iguous 
and has been read by some municipal i t ies as authorizing c i t ies to act uni lat­
erally and without the consent of counties in creating areas of impact .  The 
l anguage of that subsection (a) provides: 

Areas of city impact-Negotiation procedure.-( a) The governing 
board of each county and each city therein shal l ,  prior to October I ,  1 994, 
adopt by ord inance fol lowing the notice and hearing procedures prov ided in 
section 67-6509, Idaho Code, a map ident i fying an area of c i ty impact within 
the unincorporated area of the county. By mutual agreement, this date may 
be extended to November I ,  1 994. A separate ordinance prov iding for appl i­
cation of plans and ordinances for the area of city impact shal l be adopted no 
l ater than January I ,  1 995 . Thi s  separate ordinance shal l provide for one of 
the fol lowing: 

(I) Application of the city plan and ordinances 
adopted under this chapter to the area of c i ty impact; or 

6 



OPIN IONS OF THE ATTORNEY GENERAL 95- 1 

(2) Appl ication of the county plan and ordi-
mmces adopted under th i s  chapter to the area of city impact; 
or 

(3) Appl icat ion of any mutua l ly agreed upon 
plan and ord i nances adopted under  this chapter to the area of 
c i ty impact. 

Areas of city i mpact, together with plan and ordi­
nance requirements, may cross county boundaries by agree­
ment of the c i ty and county concerned i f  the city i s  within 
three (3) mi les or the adjoining county. 

In reading th is  subsect ion in conjunction w ith all of chapter 65 and, 
in particular, sections 67-6504, 67-6505 and the remainder o f  67-6526,  it is 
clear that the ordinance governi n g  ihe area of impact must be adopted by both 
the city council and the board of county commissioners. Section 67-
6526(a)( 1 )  merely states that a plan drafted by a c i ty may be applied to the 
area of impact. The appl ication of the c i ty 's plan to the area of impact only 
occurs when ordinances adopt ing  such p l an are enacted by the city council 
and the board of county commissioners. 

Constitutional Limitations on Power 

Statutes are to be cons trued as being consistent with const i tut ional 
l imi tations on power. Reading Idaho Code * 67-6526(a)( 1 )  as giving c ities 
the power to act un i l aterally in adopting ordinances governing  unincorporat­
ed areas of impact wou ld render it unconst i tutional as v iolat ing art. 1 2, sec. 2 
of the Idaho Constitut ion. 

Art.  1 2 , sec. 2 or the Idaho Consti tution provides: 

2. Local Pol ice Regu lations A uthorized.-Any 
county or incorporated c i ty or town may make and e nforce, 
within its l imi ts, all such local pol i ce, san i tary and other reg­
ulat ions as are not in confl ict with i ts charter or with the gen­
eral l aws. 

(Emphasis added.) 

7 



95- 1 OPINIONS OF THE ATTORNEY GENERAL 

The power of cities and counties to enact or amend ordinances only 
exists within the l imits of the c ity or county. For a city, this means within the 
city's incorporated l imits and for a county, this means the unincorporated area 
lying outside a c i ty. The i ssue presented by art. 1 2, sec. 2,  has been described 
by the Idaho S upreme Court as an issue not of conflicts but of power. In  
Clyde Hess D istributing Co. v. Bonnevi l le  County, 69 Idaho 505 , 2 1 0 P.2d 
798 ( 1 949), the court held : 

It also appears to be conceded that county regu la­
tions passed under such constitutional grant of power, cannot 
be enforced in a municipality in a field reserved to munici­
pal ities under the const itution, whether such field has been 
occupied by municipal ordinance or not. Therefore, the fact 
that it does not appear that the regulation in question is in  
conflict with any exist ing ordinance of  a municipality is  not 
important. The question is  one of power and not one of con­
flict. 

Id. at 5 1 1 , 2 1 0  P.2d at 804 (emphas is added; citations omitted). The court 
went on to note that because this is a question of power and constitutional 
provi sion, it makes no d i fference whether or not the legislature, by statute, 
authorizes a county or a c ity to undertake the thing it is doing: 

The legislature can pass a general law effective upon all, but  
it cannot restrict the constitutional right of a munic ipal ity to 
make pol ice regulations not in confl ict or inconsistent with 
such general law. An attempt by the legislature to grant 
authority to a county to make pol ice regulations effect ive 
with in a municipal ity would be an infringement of such con­
stitutional right of  a municipal ity. 

Id. at 5 1 2, 2 1 0  P.2d at 805 . 

In Hobbs v. Abrams, I 04 Idaho 205, 657 P. 2d 1 073 ( 1 983) ,  the court 
reconfirmed its earl ier ru l ing in Hess. In addi tion, the court went on to set 
forth the restrictions which apply to an exercise of power by a county or 
municipality under art. 1 2 , sec. 2 of  the Idaho Consti tution: 

8 



OPINIONS OF THE ATTORNEY GENERAL 95- 1 

This Court has stated that there are three general restrictions 
that apply to ordinances enacted under the authority con­
ferred by this constitutional provis ion : "( I )  the ord inance or 
regulation m ust be confined to the l im i ts of the governmen­
tal body enacting the same, (2) i t  must not be in conflict with 
other general laws of the state, and (3) i t  must not be an 
u nreasonable or arbitrary enactment." 

1 04 Idaho at 207, 657 P.2d at 1 075 (ci tation om itted). 

A rt. 1 2, sec. 2,  was applied to the issuance of a bui lding permit  by a 
county u pon land which was subsequently annexed by the City of Boise in 
Boise Ci ty v. B laser, 98 Idaho 789, 572 P.2d 892 ( 1 977). In that case, the 
bui lders obtained a bui lding permit for multi-unit housing which was to be 
constructed outside the c i ty l im its. Construction was delayed due to 
inclement weather and when B laser attempted to resume construction, the 
l and had been annexed by B oise City. The construction project was ult i­
mately a l lowed to proceed but  on grounds of estoppel .  In  the course of i ts 
opinion, the court d iscussed art. 1 2, sec. 2, and the effect it has upon the val id­
ity of county building permi ts issued on land within an incorporated city. 
Regarding the effectiveness of a county bui lding permit  within the city l im­
i ts, the court stated : 

General ly speaking, to give effect to a county permit  within  
c i ty l im its would be to  v io late the separate sovereignty pro­
v isions of Idaho Const.  art. 1 2, § 2,  and the careful avoidance 
of any county/city j urisdictional conflict or overlap which i s  
safeguarded therein. 

Id. at 79 1 ,  572 P.2d at 895 . 

Under the statutory scheme found in chapter 65, tit le 67, Idaho Code, 
the governing board for an un incorporated area, including the area of impact, 
is the board of county commi ssioners. The legis lat ive power possessed by the 
board of county commiss ioners may only be exercised by the board. 
L ikewise, the legisl at ive power of a c i ty counc i l  i s  l imited to the city's cor­
porate l im i ts .  Any reading granting a city the power to enact land use ordi­
nances affecting unincorporated areas is inconsistent with chapter 65 of title 

9 



95- 1 OPINIONS OF THE ATTOR NEY G ENERAL 

67. The exercise of legislative power beyond the corporate l imit  is also a 
clear violation of art. 1 2 , sec. 2 o f  the Idaho Constitution. 

AUTHORITIES CONSIDERED 

1. Idaho Constitution: 

Art. 1 2, sec. 2. 

2. Idaho Code: 

§ 67-6504. 
§ 67-6505. 
§ 67-6509. 
§ 67-6526(a) . 
§ 67-6526(a)( I ) . 
§ 67-6526(d). 

3. Idaho Cases: 

Boise City v. B laser. 98 Idaho 789, 572 P.2d 892 ( 1 977) .  

Clyde Hess D istributing Co. v. Bonneville County, 69 Idaho 505, 2 1 0  
P.2d 798 ( 1 949). 

Hobbs v. Abrams, 1 04 Idaho 205, 657 P.2d 1 073 ( 1 983) .  

DATED this 9th day of M arch, 1 995 . 

Analysis by: 

WILLIAM A.  VON TAGEN 
Deputy Attorney General 

ALAN G. LANCE 
Attorney General 

Director, Governmental and Publ ic Affairs 
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ATTORNEY GENERAL OPINION NO. 95-02 

TO: R. Michael Southcombe, Chamnan 
Idaho S tate Tax Commission 
STATEHOUSE MAIL 

Per Request for Attorney General 's Opinion 

Dear Mr. Southcombe: 

QUESTION PRESENTED 

Does passage of Pub. L. No. I 04-7, the Self-Employed Health 
Insurance Act, which was s igned into law by Pres ident Cl inton on April 1 1 , 
1 995 , apply retroactively to the benefit of Idaho taxpayers on their Idaho 
income taxes for 1 994? 

SHORT ANSWER 

No. The provisions of the Self-Employed Health Insurance Act apply 
retroactively for 1 994 federal tax returns, but not for 1 994 Idaho tax returns.  
Unless the Idaho Legislature acts affirmatively to i ncorporate this recent 
change in federal tax law retroactively into Idaho law, self-employed Idaho 
taxpayers cannot avail themselves of this tax deduction on their Idaho tax 
returns for the 1 994 tax year. 

A. Background 

The "Self-Employed Health Insurance Act" (Pub. L. No. I 04-7) 
amends section 1 62 of the Internal Revenue Code to reinstate as a deduct ible 
bus iness expense certain health care costs i ncurred by self-employed ind iv id­
uals (sole proprietors and members of partnerships). Prior to December 3 1 ,  
1 993 ,  self-employed i nd iv iduals could deduct twenty-five percent of the 
amount paid for health insurance for the ind ividual and the individual 's 
spouse and dependents. This deduction expired on December 3 1 , 1 993, and 
has not been a deduction available for comput ing federal taxable income for 
tax years beginn ing on and after January I ,  1 994. Pub. L. No. I 04-7 rein­
states  this deduction retroactively to January I ,  1 994, and increases the 
amount of the deduction from twenty-five to thirty percent for tax years 
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beginning on and after January I ,  1 995 . President Clinton signed the bill into 
law on April 1 1 , 1 995.  

To take advantage of th is  deduction, federal taxpayers who have 
already filed 1994 returns w ill be requ ired to file amendments to their 1 994 
federal income tax returns. 

B. Application of Pub. L. No. 104-7 to the State of Idaho 

The Idaho I ncome Tax Act (chapter 30, t i tle 63, Idaho Code) defines 
"taxable income" by incorporating the defin i t ions found in  the Internal 
Revenue Code, subject to certain mod ifications. Idaho Code § 63-3022 pro­
v ides in pertinent part: 

The term "taxable income" means "taxable income" 
as defined in section 63 of the I nternal Revenue Code, adjust­
ed as provided in  this chapter. . . . .  

Idaho Code § 63-3004, as most recently amended by 1 995 Idaho 
Session Laws, chapter 79, § 1 ( H.B.  1 1 7 )  defines the term "Internal Revenue 
Code" as follows: 

(a) The term "Internal Revenue Code" means 
the Internal Revenue Code of 1 986 of the United States, as 
amended, and in effect on the first day of January, 1 995 . 

(b) Prov is ions of the Internal Revenue Code 
amended, deleted, or added prior to the effective date of the 
latest amendment to th is  section shall be applicable for Idaho 
income tax purposes on the effective date provided for such 
amendments, deletions, or additions, including retroactive 
provisions. 

The Internal Revenue Code "as amended, and in  effect on the first 
day of January, 1 995" d id not permi t  a ded uction for health care costs 
incurred by self-employed ind iv iduals .  Subsect ion (b) of Idaho Code § 63-
3004 recognizes, for Idaho income tax purposes, retroactive effective dates of 
amendments to the Internal Revenue Code, but only if  the amendment to the 
Internal Revenue Code is "prior to the effective date of the latest amendment 
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to this section." The l atest amendment to Idaho Code § 63-3004 was by H .B .  
1 1 7 of  the 1995 Idaho Legis lature. That b i l l ,  now 1 995 Idaho Session Laws, 
chapter 79, § I, was signed i nto law by Governor Batt on March I 0, 1995. Its 
effective date was January I, 1 995 . Both dates are before Pres ident Cl inton 's 
s ignature of Pub. L. No. I 04-7 on Apr i l  1 1 , 1 995. Thus,  the deduction for 
health care costs incurred by sel f-employed indiv iduals in  1 994 is not a 
deduction avai lable for the computation of Idaho taxes under present Idaho 
law. 

C. Delegations of Authority 

Your request l etter also asks about possible constitutional impl ica­
t ions of adoption of Pub. L. No. I 04-7 through H .B .  1 1 7. S ince H .B .  1 1 7 does 
not effect an adoption of Pub. L. No. I 04-7, issues about possible improper 
delegations of legisl at ive authority do not arise.  I t  is appropriate to note, 
however, that part of the reason for annually updating Idaho Code § 63-3004 
is  to avoid any poss ib i l ity of  an apparent adoption of federal law changes that 
sign ificantly affect state tax policy without legis lative approval. 

The Idaho Supreme Court has in the past struck down statutes that 
provide for simi lar legislative delegations to Congress. See Idaho Savi ngs 
and Loan Association v. Roden, 82 Idaho 1 28 ,  350 P.2d 255 ( 1960). In that 
case, the Idaho Supreme Court considered legislative provisions which 
required Idaho savings and l o�m associations to insure their accounts with the 
Federal S av ings and Loan Insurance Corporation in the S tate of Idaho. 
However, to obtain  such insurance, sav ings and loan associations were 
required by federal law to abide by and confonn with the National Housing 
Act and any amendments thereto, and the rules and regulat ions of the Federal 
Home Loan Bank Board. Finding the legislation to be an unconstitutional del­
egation of legislat ive power, the court said: 

The legal ax iom that all legislative power is vested in  
the Legis lature of  the State of  Idaho has been set forth in  
State v. Nelson, 36 lclaho 7 1 3 , 2 1 3  P. 358 ( 1 923 ) .  The leg­
islature cannot delegate its authority to another government 
or agency in  v iolation of our Constitution. State v. Nelson, 
supra; State v. Heitz, 72 Idaho I 07, 238 P.2d 439 ( 1 95 1  ). 
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. . .  Thus, it i s  demonstrated that the unconstitutional 
provisions delegat ing to the Congress and the Home Loan 
Bank Board the legis lat ive power and function to make 
future laws and regulations governing appellant's business 
and i ts right to remain in business, are not severable from the 
prov is ions requir ing appe l lant  to obtain insurance of 
accounts by the Federal S av ings and Loan I nsurance 
Corporation. The provis ions requiring such insurance are 
therefore unconstitutional and void. 

82 Idaho at 1 34-35.  

The rule which has developed i n  Idaho regarding delegation to other 
public bodies is that delegation is permissible where the leg is lature establ ish­
es the standard Ci' defines the l i mits by which rulemaking or fact finding may 
be judged. Hc1,·1ever, it is impermissible for the legislature to delegate to 
another publk. body the power to set the standard itself. The rule has also 
been analyzed as a distinction between the delegation of legis lative functions 
and executive functions. See, e.g . ,  Kerner v. Johnson, 99 Idaho 433,  583 P.2d 
360 ( 1 978); .State v. Kellogg, 98 Idaho 54 1 ,  568 P.2d 5 1 4 ( 1 977); Board o( 
County Commissioners v. Idaho Health Faci l it ies Authority, 96 Idaho 498, 
53 1 P.2d 588 ( 1 975); Boise Redevelopment Agency v. Yick Kong Corp., 94 
Idaho 876, 499 P.2d 575 ( 1 95 1  ) .  

For this reason, the Idaho Legis lature may adopt existing provisions 
of the Internal Revenue Code as a part of the Idaho Income Tax Act,  but it 
cannot adopt, as Idaho law, unknown and unknowable future federal provi­
s ions. 

Final ly, it is important to note that in certain circumstances it is pos­
sible for the Idaho Legislature to val idly make retroactive changes to tax 
statutes. A ful ler analysis of retroact iv i ty of tax legislation is found in 
Attorney General Opinion 9 1 -2 .  See 1 99 1  Idaho Att'y Gen. Ann. Rpt .  2 1 .  

AUTHORITIES CONSIDERED 

1. Idaho Code and Session Laws: 

Idaho Code § 63-3004. 
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1 995 Idaho Session Laws, chapter 79, § I .  

2. Idaho Cases: 

Board of County Commissioners v. Idaho Health Faci l ities Authority, 
96 Idaho 498, 53 1 P.2d 588 ( 1 975). 

Boise Redevelopment Agency v. Yick Kong Corp., 94 Idaho 876, 499 
P.2cl 575 ( 1 95 1  ) .  

Idaho Savings & Loan Association v. Roden, 82 Idaho 1 28 ,  350 P.2d 
255 ( 1 960) .  

St<!te v. Heitz, 72 Idaho I 07, 2 38 P.2d 439 ( 1 95 1 ). 

State v. Kel logg, 98 Idaho 54 1 .  568 P.2d 5 1 4 ( 1977).  

S tate v.  Nelson, 36 Idaho 7 1 3 , 2 1 3  P. 358 ( 1923 ). 

3. Other Authorities: 

Attorney General Opinion No. 9 1 -2, 1 99 1  Idaho Att 'y  Gen. Ann. Rpt. 
2 1 .  

The Self-Employed Health Insurance Act (Pub. L.  No. 1 04-7).  

DATED this 20th day of Apri l ,  1995 . 

Analysis by: 

TED S PA NGLER 
Deputy Attorney General 
Idaho Tax Commission 
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ATTORNEY GENERAL OPINION NO. 95-03 

To: R. M ichael Southcombe, Chairman 
Idaho State Tax Commi ss ion 
STATEHOUSE MAIL 

Per Request for Attorney Genera l 's Opinion 

QUESTIONS PRESENTED 

I .  What i s  the current status  of Idaho Code § 63-923? 

2. How is the new l aw, House B i l l  156, to be i mplemented given the sta-
tus of Idaho Code § 63-923? 

C ONCLUSION 

1. Through legis lat ive oversight, the provisions of Idaho Code § 63-923 
are not modified by any other statute. Idaho Code § 63-923 i s ,  however, 
incapable of implemen tation and l ikely to be struck down if presented to a 
court. 

2. Idaho Code § 63-923 i mposes no impediment to the ful l  implementa-
tion of House B i l l  156. 

BACKGROUND 

On November 7, 1978, the electorate of the State of Idaho adopted 
In i t iative Petition No. I .  The chief provision of thi s  ini t iat ive was to l im i t  the 
maximum amount of ad valorem tax on any property subject to assessment 
and taxation within the State of Idaho to one percent ( 1 % ) of the actual mar­
ket value of such property. The initiative also purported to l imi t  increase in  
market values to a maximum of two percent  (2%) for any g iven year. 

The legislature immediately amended the provisions of In i t iative 
Peti tion No. I .  In 1979, House B i l ls 166, 280, 306, and 308 were introduced 
to e ither amend Init iative Petit ion No. I or to amel iorate its effects on certain 
taxi ng districts. Aside from actual ly amending the language of In i t iative 
Petit ion No. I, codified as Idaho Code § 63-923. the principal thrust of the leg-
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is lature's concern with the init iat ive pet i t ion was embodied in a new s tatute, 
Idaho Code § 63-2220. This new section was an attempt to place a cap on ad 
valorem taxes by l imi t ing the budget requests of tax ing districts .  The one per­
cent ( I%) l imitation codified in Idaho Code § 63-923 was not, however, 
referred to i n  Idaho Code * 63-2220. The code, therefore, reflected two (2) 
dist inct strategies for control l ing ad valorem taxes-a cap on taxes of one per­
cent ( I%) of assessed value and a l im itation on budgets funded by the prop­
erty tax. 

In 1 980, the legislature amended Idaho Code * 63-923 to make Idaho 
Code § 63-2220 the exclusive state strategy for l im it ing ad valorem taxes. 
The legislature did this by insert ing the words "Except as provided in Sect ion 
63-2220, Idaho Code . . .  " at the very beginning of Idaho Code § 63-923. The 
effect of this language was to nu l l i fy the impact of Idaho Code § 63-923, 
alt hough Idaho Code § 63-2220. i tse lf, conta ined a one percent ( I%) l i mita­
t ion. This one percent ( I%) l im i tation was removed from Idaho Code § 63-
2220 in 1 98 1 . thus e l iminating ent irely the one percent (I%) strategy for l im­
i t ing ad valorem taxes. 

The state changed its approach to l im iting ad valorem taxes in 1 990. 
House Bi l l  366 repealed the budget l imi tation strategy codi fied in Idaho Code 
§ 63-2220 and subst i tuted what became known as Truth in Taxation. Th i s  was 
cod ified in Idaho Code §§ 63-2224 through 63-2226. These sect ions sought 
to l im i t  ad valorem taxes by maximizing publ ic comment whenever a tax ing 
district requested an amount of ad valorem tax revenues which would cause 
the tax rate to increase from the rate in effect duri ng the prev ious year. The 
critical language which, in 1980, had been inserted into Idaho Code § 63-923, 
"Except as provided in  Section 63-2220, Idaho Code . . .  " was amended to 
read, "Except as provided in Sect ion 63-2224, Idaho Code . . . .  " The 
approach, however, was sti l l  to nu l l i fy the e ffect of the one percent (I%) l im­
i tation contained in section 63-923, Idaho Code, while s imul taneously 
attempting to control ad valorem taxes using a strategy other than the one per­
cent ( I%) l imi tat ion. 

In  1 995, the strategy for control l ing ad valorem taxes changed again. 
The approach, introduced in House B i l l  1 56, is two-fold. First, there was a 
sh ift in some of the funding for publ ic schools  from the property tax to gen­
eral fund revenues. Second, a variant of the budget l imi tation strategy origi­
nal ly  codified in Idaho Code § 63-2220 was re imposed. In  adopting this 
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revised approach to l imit ing ad valorem taxes, the legislature repealed Truth 
i n  Taxation (Idaho Code § §  63-2224 through 63-2226), but did not amend the 
one percent (I%) l i mitation of Idaho Code § 63-923 .  This fai lure to amend 
means that ,  on its face, Idaho Code § 63-923 now requ ires the implementa­
tion of the one percent ( I%) l imitation as well as the new approach set forth 
in section 63-2220A. 

ANALYSIS 

Question 1: 

From 1 98 1  through 1 994, Idaho Code § 63-923,  the one percent (I%) 
l im i tation on ad valorem taxes, was effectively null i fied. The one percent 
(l %) l imitation was effect ive, "Except as provided in" either section 63-2220 
or section 63-2224, Idaho Code. Each of those provisions permi tted imposi ­
t ion  of  tax i n  excess of one percent ( I%) of market value whi le attempting to 
l i m it ad valorem tax es using approaches d ifferent than the one percent ( 1 % ) 
l i mitation of section 63-923. 

Effective January 1, 1 995, Idaho Code § 63-2224 was repealed. On 
its face, therefore, the one percent ( 1 % ) l imitation of Idaho Code § 63-923 is 
n o  longer l imited by reference to other statutes. Nevertheless, i t  is unli kely 
that Idaho courts w i l l  enforce the one percent (I%) l im i tation. I t  was not the 
i n tent of the legislature to termi nate the statutory nu l l i fication of Idaho Code 
§ 63-923. Even i f  it were, the statutory scheme set forth i n  Idaho Code § 63-
923 cannot be implemented. 

THE LEGISLATURE DID NOT INTEND TO ELIMINATE ITS PRE­
VIOUS STATUTORY N ULLIFICATION OF IDAHO CODE § 63-923 

There are severa l compel l ing reasons to support the v iew that the 
Idaho Legislature d id not i ntend to e l iminate the statutory nu l l i fication of 
Idaho Code § 63-923 .  First, i t  was clearly the legis lature 's p urpose for four­
teen ( 1 4) years to restrain the one percent (I%) l imitation whi le  attempting to 
curb ad valorem taxes through other means. Second, the current language of 
Idaho Code § 63-923 provides that i t  is l imi ted in  its effect by a statutory pro­
v is ion which has been repealed. This leads to the inescapable concl usion th1t 
the legislature 's fai l ure to amend Idaho Code § 63-923 was an overs ight 
rather than a pol icy determination. Third, supporting the hypothesis that the 
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fai lure to l im i t  Idaho Code § 63-923 was unintentional is the fact that the fis­
cal impact statement attached to House B i ll 156 grossly underestimates the 
f iscal impact unless one assumes that the legislature had no i ntent ion of reviv­
ing the one percent ( I %) l im i tation. ' Fourth, the minutes of the House 
Revenue and Taxation Com m ittee, wherein House B il l  156 was debated 
extensively, are devoid of any reference to Idaho Code § 63-923 . Fifth, whi le 
Idaho Code § §  63-923 and 63-2220A are not in confl ict, in pract ice it wi l l  be 
difficult  to reconci le  the appl ication of the sections. S ixth, the one percent 
( I %) l imitation cannot be implemented g iven Idaho 's ad valorem tax struc­
ture. 

IDAHO CODE §§ 63-923 AND 63-2220A ARE NOT IN CONFLICT, 
BUT ARE DIFFICULT TO RECONCILE IN PRACTICE 

There are a number of ways to affect the level of taxes i mposed on 
property. L imi ts can be placed on the taxing d istrict 's budget request. This 
wi l l  result, other things being equal,  in a lower levy. Another approach is to 
place l imits on the amount of the levy. In fact, at various places i n  the Idaho 
Code, max imum levi es are provided for various taxing d istricts and funds. 
Idaho Code § 63-2220A adopts the strategy of l imiting tax ing district budget 
requests in order to place a l im i t  on the amount of ad valorem taxes a taxing 
district can i mpose. 

Idaho Code § 63-923 adopts a d ifferent l imi tation mechan ism entire­
ly. Rather than l imi t  budget requests or levy amounts, Idaho Code § 63-923 
attempts to restrain ad valorem taxes by placing a l imit  of one percent ( I %) 
of the assessed valuation as the total tax levy that can be imposed on any 
given p iece of property. Theoretical ly, then, there is no conflict between the 
approaches codified i n  sections 63-923 and 63-2220A. Theoretica l ly, each 
section imposes a cei l ing on ad valorem taxes. Whichever section imposes 
the lower cei l ing on property i n  a given tax district wi l l  impose the tight con­
straint  on ad valorem taxation within that district. As discussed in the fol ­
lowing section the diff icu lty l ies not wi th  the theory, but  with the practical 
appl ication of the one percent ( I %) l imitation to I daho's ad valorem tax struc­
ture. 

19 



95-3 OPINIONS OF THE ATTORNEY GENERAL 

OVERVIE\iV OF IDAHO'S AD VALOREM TAX STRUCTURE 

Although each c ity, county or other authorized tax i ng district levies a 
d iscrete rax, the d istricts do not actua l ly "set levies." I nstead, each district 
deve lops a budget that determ ines the amount of revenue from property taxes 
the district w i l l  need during i ts next fiscal year. See Idaho Code §§ 63-62 1 
through 63-626. This dol l ar amount  is then "cert i fied" by each tax ing district 
to the board of county commiss ioners in  which the d istrict e x ists. Idaho Code 
§ 63-624. If the d i strict is a mu l t i -county d istrict ( i f  its boundaries overlap 
county boundaries) ,  the total amount of revenue requ i red from property taxes 
is apportioned between the counties, based on the percen tage of the taxing 
d istrict's taxable va lue located in each county. I daho Code * 63-624. 

On the second Monday of each September: 

The board of county comm issioners shal l make a tax levy as 
a percent of market va lue for assessment purposes of a l l  tax­
able property in  the tax ing d istrict ,  which when appl ied to the 
tax rol l s ,  wi l l  meet the budget requirements cert i fied by the 
tax districts. 

I daho Code § 63-624. Sec also I daho Code ** 31- 1 605 and 63-90 I .  

The board's clerk must prepare four copies of the record o f  a l l  levies 
set by the board of county commissioners and del iver one copy to the Tax 
Commission. Idaho Code § 63-9 1 5 . The Tax Commission must "carefu l ly 
examine" thi� report to determ ine i f  any county has: 

Fixed a levy for any purpose or purposes not authorized by 
l aw or in  excess of the maximums prov ided by law for any 
purpose or purposes . . . .  

I daho Code * 63-9 1 7 . I f  the Tax Commission finds an unauthorized or exces­
s ive levy, it must report the levy to the prosecut ing attorney (in the case of 
levies other than those imposed by the county or to the attorney general in the 
case of county lev ies) who must bring sui t  to have such levy set aside as 
u n lawfu l .  Idaho Code § 63-9 1 7. 
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When the levies are approved, the auditor del ivers the tax rol l s  with 
the tax computations to the county t reasurer. Idaho Code § 63- 1 003 .  The 
treasurer prepares tax not ices wh ich must be mailed to taxpayers by the fourth 
Monday of N ovember. Idaho Code § 63- 1 103.  The notice must separately  
state the  exact amount of t ax  due for each tax ing d is trict levying on the  prop­
erty to which the nut ice relates. Idaho Code § 63- 1 103( 6 ) .  

Al l  taxes col lected by t he treasurer are deposited in to the county trea­
sury and then "apport ioned" from the coun ty treasury to each tax i ng d istrict . 
Idaho Code § 63-9 1 8 . Because t he amount  of tax due for each tax i ng d istrict 
is displayed on each tax b i l l ,  the amount to be apportioned to each tax ing dis­
trict is simply the amount collected which is designated as the district's tax . 

HOW IDAHO CODE § 63-9D AFFECTS THE LEVY, COLLECTION 
AND APPORTIONMENT OF TAXES 

Idaho Code § 63-923 i nserts a one percen t  ( I%) l i mitat ion on the 
amount of tax that  can be imposed on any real property. 

The section docs not l i m it the budgets cert ified by t he taxing d i stricts, 
or the levies set by boards of county commissioners. The duties of the coun­
ty audi tor and the board of county comm iss ioners remain the same. The 
levies set by the county wi l l  s t i l l  be reported to the Tax Commission and 
reviewed by that body to determ ine if any county has fixed a levy that i s  " in 
excess of the maximums provided by law." 

It is at  th i s  poin t  in  the system ihat implementation of  Idaho Code § 
63-923 has i t s  impact .  The Tax Commission wi l l  be unable to approve any 
levies which, in combinat ion, cause taxes to exceed one percent ( I%) of the 
actual market value of any property. 

A. Recourse to the Courts 

Two poss ible sol u t ions  present themselves . F irs t ,  the Tax 
Commission cou ld handle the m at ter as i t  present ly does "according to law." 
The law mandates the Tax Comm ission to report a l l  excessive levies lo coun­
ty prosecutors or to the attorney general .  The prosecutor or the attorney gen­
eral must then " immed iately bri ng su i t  . . .  to set aside such levy as be ing i l le­
gal ."  
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As a practical matter, the courts are not equipped to handle  the mas­
s ive influx of lawsuits that would result .  Furthermore, taxing districts with 
mult i -county boundaries could have thei r  lawsuits brought i n  more than one 
county, thus g iving rise to questions of jurisdiction or to i nconsistent verdicts 
in d ifferent courts on the same issue. Finally, the i nexorable dead l ines of the 
annual property tax l evy and col lection process: As outl i ned above, these 
lawsuits would have to be filed and resol ved between the date the levy is set 
(the second Monday of September) and the date the tax notices are mailed 
(the fourth Monday of November). The Idaho courts could not possibly han­
dle these lawsui ts in  an eleven week period. 

Even if Idaho d istrict courts could process these property tax lawsui ts 
in e leven weeks, the legal problem created by Idaho Code § 63-923 would not 
be solved. rhe district courts are presently empowered only to "set aside" 
property tax levies found to be " i l l egal ." They cannot themselves i mpose the 
lev ies once the i l legal levies are set aside. Recourse to the courts is ul t imate­
ly fut i le as a means of implement ing Idaho Code § 63-923. 

This implementation procedure would effect ively impose on the judi­
cial branch of government the duties of administering the ad valorem tax sys­
tem of the state, which duties are both m in isterial and at the same time pro­
foundly pol icy-laden . Such an imposit ion of ministerial and pol icy-making 
duties l ies beyond the  functions provided for the  judicial branch of  govern­
ment in article 5 of the Idaho Constitution and would violate the separation of 
powers principle of art. 2 , sec. I of the Idaho Constitution . I t  is  one th ing for 
the courts to review the legal i ty of admi nistrative actions already taken, i t  is  
qui te another thing to i mpose those duties on the courts themselves . M il ler v. 
M i l ler, 1 1 3 Idaho 4 1 5 , 4 1 8, 745 P.2d 294, 297 ( 1 987). It is our opinion that 
the Idaho judiciary would properly decl ine to assume the duties of tax appor­
tionment that would be imposed on it by Idaho Code § 63-923. 

B. Counties as Ult imate Tax Authorities 

The second solution is to assume that Idaho Code § 63-923 impl ied­
ly grants to counties the power to col lect and apportion taxes to the various 
tax ing districts within and between counties. 

Such an impl ied grant of power or authority is authorized whenever 
such power is found to be necessary, usual and proper to carry out express 
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authority. Bai ley v. Ness, I 09 Idaho 495, 708 P.2d 900 ( 1 985). Implied pow­
ers of boards of county commissioners are also recognized by statute: 

Every county is a body politic and corporate, and as such h as 
the powers specified i n  this t i t le or i n  other statutes, and such 
powers as are necessari ly impl ied from those expressed. 

Idaho Code § 3 1 -60 1 (emphasis added). 

The county 's powers are exercised by i ts board of county commis­
sioners.  Idaho Code § 3 1 -602.  The Idaho Supreme Court has val idated exer­
cise of impl ied powers by local governments. Alpert v. Boise Water Corp .. 
1 18 Idaho 1 36,  795 P.2d 298 ( 1 990). However, if there is a "fair, reasonable, 
substantial  doubt" about whether a power exists, the doubt is resolved against 
its existence. City of Grangevi l le v. Haskin ,  I 16  Idaho 535,  777 P.2d I 208 
( 1989). 

Such a solution to the problem of apportioning taxes under the one 
percent l imit  would work only if the board of county commissioners is g iven 
ult imate taxing authority over all other taxing districts in the county. At pre­
sent, each county contains several independent tax ing districts: The counties 
themselves, c ities, school d istricts ,  highway districts, fire districts, i rrigation 
districts and so forth. Each district has its own statutory authority to impose 
taxes up to a certain mi l l  levy l imi t. The combined total of mi l l  lev ies exceeds 
one percent ( I%) of market value on properties in many areas of the state. 

A board of county commissioners presently has no statutory authori­
ty to adjust the levies of these other i ndependent taxing districts. If  such 
authority is impl iedly granted by Idaho Code § 63-923, then each board wi l l  
become the u l t imate tax authority in i ts county. Faced with the p roblem of  
scal ing  taxes down to  one percent ( I%), the board would have several 
options. It could either scale down taxes in equal proportion across a l l  taxing 
districts, or it could e l iminate entirely the tax levy in some districts in order 
to maintain tax revenue for other districts that are perceived as providing 
more essential serv ices. Such a solution would centralize al l  taxing authority 
in the board of county commissioners and effectively el iminate statutory bud­
get authority of all other independent taxing cl i stricts.2 

There is no express grant of authority to the Tax Comm ission to 
adjust lev ies and apportion taxes. Neither the Idaho Constitution nor the 
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Idaho Code would permi t  i mposit ion of such a duty on the courts. Final ly, 
any attempt lo central ize such authority in the boards of county commission­
ers would make the boards i nto u l t imate tax ing authori ties and v irtua l ly 
destroy a l l  the other independent tax ing d istricts that  now answer lo the local 
e lectorate. 

It fol lows, from the above d iscussion, that Idaho Code * 63-923 can­
not be implemented as wri t ten. I t  i s  our opinion that a rev iewing court faced 
w i th the opt ions of strik ing clown th is  section or upholding it by creat ing from 
whole cloth a new lax apport ionment system for the Stale of I daho, would 
choose the former option. 

Cow1s are driven to the extreme measure or striking down a statute 
only when "it is so unclear or confused as to be whol ly beyond reason, or inop­
erable, . . .  " Gord v. Salt Lake City, 434 P.2d 449, 45 1 (Utah 1 967) .  Idaho 
Code * 63-923 fits these criteria. There is no possible means to implement i t  
"according to law." Consequently, a rev iewing court would strike i t  down. 

THE CONSTITUTIONAL REQUIREMENT OF UNIFORM LEVIES 

This opin ion has a l ready conc luded that Idaho Code * 63-923 cannot 
be implemented because i t  fai l s  to prov ide a mechan ism whereby counties, or 
any other governmental ent i ty, can col lect taxes and then apportion them sub­
ject to the one percent ( 1 %1 ) l im i t .  Assuming, however, for the sake of argu­
ment, that counties were authorized lo perform this task, i t  would t hen be nec­
essary to inquire as lo the standard they would use in  making the apport ion­
ment . 

We turn, therefore, lo the quest ion of how Idaho Code * 63-923 can 
be implemented in l ight of the un iform ity requ i rements of art. 7 ,  sec. 5 or the 
Idaho Consti tut ion. Thal provision requ i res that each tax ing district levy must 
be "uniform upon the same c lass or subjects wi th in  the terri torial l imi ts  of  
authori ty levying the  tax  . . . .  " 

Reading Idaho Code * 63-923 together wi th art . 7, sec . 5 of  the Idaho 
Const i tut ion yields the fo l lowing possible apport ionment mechan i sm. 1 The 
board of county commissioners would first have to determine whether the 
cumulat ive levies on any property subject to ad valorcm tax exceed one per­
cent ( 1 % ) of the actual market value of the property. If so, the commission-
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ers m ight then decide to reduce the levies proportionately to an amount that 
no longer exceeds one percent ( I%) of actual market value. These reduced 
lev ies must then be uniformly appl ied to a l l  property subject to lax within the 
geographical boundaries of each tax ing d istrict whose levy applies to the 
property. 

A simplified hypothetical example may help clarify how the levies, 
once set, could be adjusted by a board of county commiss ioners. For this 
hypothetical example, assume a s ingle county has two school districts. The 
hypothetical county also contains two cit ies and a fire district which serves 
one c i ty ("City A") and part (but not al l )  of the county. The ad valorem bud­
get, tax base and levy (unadjusted for the one percent ( I %) l imi tation of each 
district) are: 

District 

County 

School District I 

School District 2 

Fire District 

City A 

City B 

*Maximum statutory levy 

Hypothetical County 

B udget Tax B ase Levy 

$2,000,000 $ 1 ,000,000,000 0.30% 

$750,000 $250,000,000 0.30% 

$937,500 $3 1 2,500,000 0.30%* 

$ 1 ,000,000 $420,000,000 0.24% 

$ 1 ,500,000 $300,000,000 0.50% 

$750,000 $ 1 87,500,000 0.40% 

Now, compare the taxes imposed on properties located in three dif­
ferent parts of the county. Example I is property located in City A and is sub­
iect to taxes by that c ity, the fire d istrict, School District 2 and the county. 
Example 2 is rural property located in School District 1 and the county. 
Example 3 is property located in C ity 8, School District I and the county. 
Each is subject to the fol lowing levies: 
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District 

County 

School District I 

School District 2 

Fire District 

City A 

Example l 
0.30% 

0.30%1 

0.24% 

0.50% 

Example 2 
0.30% 

().30% 

Example .:! 

0.30% 

0.30% 

�_i!y�_ - --- ----- --- 0.401& _ _  ---- ------- --- - -- - -- -- - - - - - --- --· - - ---------------

__!<!.!_�_LL,,�Yi�lL-=c==-�-J .34°!'12__ � �=�--Q,§Qr� _ �===)_:9!l_�==� 

The taxes lev ied on the property in Example I exceed the one percent ( 1 % ) 
l im itat ion. To reduce the taxes on this property to one percent ( I %), the lev ies 
imposed on it must b1.� reduced to .74626864 of the levy first computed. The 
adjustment is:  

D istrict 

County 

School District I 
School District 2 

Fire District 

City A 

Levy Adjustment 

0.30% 0.7462686 

0.30% 0.7462686 

0.24% 0.7462686 

0.50% 0.7462686 

Adjusted Levy 

0.224% 

0.224% 

0. 179% 

0.373% 

�ity _�------------------------------- -- _ _ _  __:±_Q% ---------
Total Lev ies: 1 .34% 0.7462686 1 .00% =-=--==== ==------===------====-=--=-�:;_ ===-=-==--=====--=-::.-:=..-===---.-=.=-=--===��--= 

Art. 7, sec. 5 ,  mandates that these reduced levies apply uniformly to a l l  prop­
erty within a taxing district's boundaries. The property in Examples 2 and 3 
can no l onger be taxed at 0.30% by the county, when the property i n  Example 
I is only taxed at 0.224%. Thus, the lower county levy appl ies to al l  proper­
ty in the county, even though some of that property is not taxed above one 
percent ( I %) .  As a result ,  the adjusted tax rates on all three properties in the 
hypothetical county become: 
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District Exam12Ie l 
County 0.224% 

School D i strict I 
School District 2 0.224% 

Fire District 0. 1 79% 

City A 0.373% 

ExamQle 2 
0.224% 

0.30% 

ExamQle J 
0.224% 

0.30% 

City B 0.40% ----------------------------�------
Total  Lev ies: 1 .00% 0.524% 0.924% --------· -----------

Several things should be noted i n  thi�; final step of the hypothetical. 
First, the adjustment requi red by Idaho Code § 63-923 is not s imply to reduce 
tax levies to one percent ( I %) of market value. A second step, mandated by 
art. 7, sec. 5 of the Idaho Const i tution, requires that the resulting levi es be 
uniform .  As a practical matter, t h is means that the property in the county with 
the highest levy is the one that must first be brought down to the one percent 
( I %) level . A l l  other properties are then proportionately reduced. This means 
that some properties upon which tax levi es did not original ly exceed one per­
cent wi l l  enjoy lev ies that are reduced yet lower. 

Second, School District I and School District 2 each began w i th a 
0.30% levy-presumably the amount that local school boards, parents and 
taxpayers fel t  was the amount necessary to provide a comparable education 
for the children i n  these two school districts. After the adjustment, however, 
School District I sti l l  has a 0.30% tax levy, whereas School District 2 has a 
0.2240% tax levy. That chi ldren i n  the latter distric t  experience a 25% cut in 
school fundi ng m ight well  be found to v iolate the requirement in  art.  9 ,  sec. 
5 of the Idaho Constitution that a l l  Idaho s tudents be provided a "uniform" 
and "thorough" education. 

Thi rd, i t  should be noted that City A had a 0.50% tax levy before the 
adjustment and C ity B had a 0.40% tax levy. After the adjustment, C i ty A 
f inds i tself w i th a 0.373% tax levy, whereas City B s t i l l  has a 0.40% l evy. 
Those who l ive in City A have no voice whatsoever in th is 26% tax cut,  or in 
the corresponding loss of services the cut w i l l  mandate. The cut is triggered 
solely by events i n  other taxing d istricts.5 

In short, the combined requirements of a one percent ( I %) property 
tax l imi tation and the unifo rm levy requirements of art. 7, sec. 5 of the Idaho 
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Constitution create the inevitable result that properly taxes in  each tax ing dis­
trict w i l l  bear no rational relation to the needs of that d istrict or lo the wishes 
of the taxpayers of that district. 

Question 2: 

Since Idaho Code § 63-923 cannot be implemented, it has no effect 
on the implementation of those statutes affected by House Bi l l  1 56. 

AUTHORITIES CONSIDERED 

l .  Idaho Constitution: 

Art 2, § I .  
Art. 7 ,  § 5 .  
Art. 9 ,  § 5 .  
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§ 63-9 1 7 . 
§ 63-9 1 8 . 
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§ 63- 1 003. 
§ 63- 1 1 03 .  
§ 63- 1 1 03(6). 
§ 63-2220. 
§ 63-2220A. 
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City of  Grangev i l le v. Haskin, 1 1 6 Idaho 535,  777 P.2d 1 208 ( 1 989) .  

Mil ler v. Miller, 1 1 3 ldaho 4 1 5 , 745 P.2d 294 ( 1 987). 
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DATED this -- 1 0th day of A ugust, 1 995. 

Analysis by: 

CARL E. OLSSON 
Deputy Attorney General 

ALAN G. LANCE 
Attorney General 

1 The fiscal impact statement associated with House Bi l l  1 56 estimates the impact on 

the General Fund for fiscal year 1 996 to be $40 mill ion. The impact on the General Fund in  

fiscal years 1 997 and 1 998 is estimated a t  $44 mil l ion and $47.5 mil lion, respectively. 
Accordi ng to the best estimates of the Tax Commission, however, these figures are understat­
ed by at least $200 mill ion per year in additional lost revenues to local governments if one 

assumes implementation of Idaho Code * 63-923. 

2 As noted above, an across-the-board proportionate reduction is only one possible 

scenario. The one percent ( I % ) l imitation does not mandate this outcome. I f  counties arc truly 

empowered to "apportion" iaxes and bring them down to one percent ( I %) of market val ue, 

then they arc free to cut taxes in any way they see fit. 

3 The mechanism presented here is over-simpl i fied. Even if counties were given a l l  

authority to apport ion taxes within the county. a residual problem would exist for all  mult i­
county distric!s. At best, a col1!1ly can be the ul t imate tax authority for its own county: it can-

not have authority beyond i ts borders to set taxes in adjacent counties. The one percent ( 1 %) 
limitation has no solution to this problem of apport ioning taxes among mult i-county tax ing dis­

tricts. 

4 The adjustment is by one percent ( I %) divided by the total levy. In this case, 

0.0 1 00 I 0.0 1 34 = 0.742686. 
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5 It should take little imagination to  visualize the e xtreme pressures that 

wi l l  be exerted on local public officials once it  becomes known that the budgets they submit 
wi l l  inevitably be scaled down by unrelated budgeting decisions in other taxing districts. The 
one percent ( I %) l imitation would create an incentive to protect against this anticipated scalc­
down by submitting inflated budget requests. 
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ATTORNEY GENERAL OPINION NO. 95-04 

To: Honorable Gaylen L. Box 
Magistrate Judge 
Sixth Ju<licial District 
P.O. Box 4887 
Pocatel lo, ID 8320 I 

Per Request for Attorney General 's Opin ion 

QUESTIONS PRESENTED 

I .  What i s  necessary to confer l aw fu l  authority on tr ibal law enforce 
ment officers to arrest tribal members on tribal arrest warrants out­
side the reservation? 

2. What i s  necessary for state l a w  enforcement  agenc ies  to arres t  
under the authority of tribal court warrants? 

CONCLUSION 

1 .  State statutory authority to recogn ize tribal warrants,  together with 
deputization of tribal law enforcement offi c ia ls ,  would be requ ired 
for tribal officers to arrest tribal members on tribal warrants beyond 
the external boundaries of the reservation. 

2. S tate s ta tutory author i ty, together  w i th an agreement  w i th the 
affected tribe, would be sufficient to grant state law enforcement off­
cers authority to effect an arrest based on a tribal court warrant. 

ANALYSIS 

Overview: 

Indian tribes are sovereign nations which exist within the external 
boundaries of the states of the U nited S tates at the pleasure of the United 
States Congress. See Worcester v. Georgia, 3 1  U.S .  (6 Pet . )  5 15 ( 1832), and 
its progeny. The control of Congress over the Indian tr ibes is plenary. 
Cherokee Nation v. Georgia, 30 U.S .  1 ( 1 83 1 ) ; Johnson v. M cintosh, 2 1  U.S.  
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543 ( 1 823). Genera lly, by act of Congress and historical interpretation, 
Indian tribes have jurisdiction over their own members and non-member 
Indians within the external boundaries of their reservation. This jurisdiction 
i s  l imi ted by withdrawals  of jurisdiction by Congress in acts such as the 
Major Crimes Act ( 1 8  U .S .C. § 1 1 52) and Public Law 280. At present, Indian 
tribes have jurisdiction over their members in crimina l  matters that would 
amount only to misdemeanors or in fractions under state law. 

Indian reservations exist within the external boundaries of the states. 
Therefore, except where l imi ted by congressional act or necessari ly intrinsic 
tribal authority, state law enforcement officers may exercise enforcement 
jurisdiction within the external boundaries of Indian reservations. ' See, e .g. ,  

State ex rel .  Old Elk v. District Court, 552 P.2d 1 394 ( Mont. 1 976), appeal 

dismissed 429 U.S .  1 030 ( 1 976) (state l aw enforcement officers had authori­
ty to arrest Indian tribal member on reservation where tribe had no extradi tion 
ordinance control l ing such arrest); Davi s  v. M uel lar, 643 F.2d 52 1 (8th Cir. 
1 980), cert. denied 454 U.S .  892, 1 02 S .  Ct. 387, 70 L .  Ed. 2d 206 (court did 
not lose jurisdiction over Indian tribal member who was arrested on the reser­
vation in v iolat ion of tribal extradition ordinance, however, i f  chal lenge had 
been brought prior to removal of the member from the reservation, court 
would have honored the tribal ordinance). The converse is not true. Indian 
tribes have no authority or jurisdiction beyond their  external boundaries .2 

Therefore, a grant of state law authority is required to permit  the recogni t ion 
of Indian tribal court warrants outside the boundaries of Indian reservations. 

Question No. 1 :  

As a general rule,  a warrant for arrest issued i n  one juri sdiction has 
no force or authority in a foreign jurisdiction. Street v. Cherba, 662 F.2d 
1 037 ,  1039 (4th Cir. 1 98 1 ); State v. Bradley, 1 06 Idaho 358, 360, 679 P.2d 
635,  637 ( 1 983) ,  cert. denied, 464 U.S .  1 04 1  ( 1 984); Holbird v. State of 
Oklahoma. 650 P.2d 66, 70 (Okla.  Crim.  App. 1 982). For this reason, states 
have executed interstate compacts for detaining and extradit ing persons 
charged in other states. See Idaho Code § 1 9-45 1 4  und re lated provisions. 
State�' enact provisions permitting officers of foreign states to continue fresh 
pursu it into the home state. See Idaho Code § 1 9-70 I ;  see also Idaho Code § 
1 9-70 I A (granting authority to Idaho pol ice officers to pursue offenders into 
other pol it ical subdiv is ions of the state) .  No such compacts or agreements 
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have been entered into between the State o f  Idaho and Indian tribes res iding 
with in  the state .  

Only one case was  discovered which suggests otherwise. In the c ase 
of S chauer v. B urleigh County, 1 987 WL 9027 1 (D.C. N.  Oak.  1 987), the 
Turtl e  Mountai n  Tribal Court issued an arres t  warrant for the p la intiff charg­
ing she abducted her minor ch i ld ren without the consent o f  their legal 
guard ian.  The charge was the equ i valent of  a state c ourt misdemeanor. No 
chal lenge to the val idity of the warrant was made. The warrant was given to 
the Burleigh County Sheriff's Office which ,  after substantial  discuss ion,  
effected the arrest, off the reservat i on ,  and took the p laint i ff to t he county ja i l  
where she posted $ 1 50 bond two hours later. There was  no formal compact, 
statute or agreement which  provided for execution of tr ibal warrants by state 
officers. The p laintiff subsequently brought an action u nder 42 U .S .C. § 1 983 
in federal court al leging her arrest by county officials o ff the reservation was 
in v io lation of her const i tutional rights. The county moved for summary 
judgment which was granted by the court. 

The court saw the issue as two-fold: first, whether execution of the 
warrant  v iolated state law and, second, whether execution of the warrant v io­
lated the  plainti ff's c iv i l  rights. On the first i ssue, the court cited cases find­
ing arrests by s tate officers within I ndian reservations to be val id  and ana lo­
gized to those cases to find  that the arrest by state officers based on a triba l  
warrant would not  violate North Dakota law. 

The cou rt then turned to the quest ion of whether  the arrest violated 
the p l aint iff's constitut ional rights. The court first found that the Fourth 
Amendment does not proh ibit an arrest for a non-felony, not committed in the 
officer 's presence, based on  probable cause, even though such arrests may not 
be in accord with slate law. The court then noted that the officers who arrest­
ed the p laintiff h ad probable cause t o  n :ake the arrest because of their knowl ­
edge of  the tribal  court warrant. Therefore, the  court found, the arrest of  the  
plaint i ff d id not v iolate her c iv i l  rights .  

Importantly, the q uestion before the court was l imited to w hether the 
plaint iff's c iv i l  rights had been violated. Had the matter arisen on a pet i t ion 
for habeas corpus, or on appeal of a c riminal conviction , or even on a motion 
to suppress evidence discovered in the course o f  the plain t i ff's arrest, the mat­
ter could have been decided different ly. 
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Unfortunatel y, the first p art of the court 's decision does not withstand 
scrutiny. B ecause states and Ind ian tribes are not equivalent sovereigns,  the 
fact that state officers may have authority to arrest on the reservation for off­
reservation crimes does not mean that tribal officials may arrest off the reser­
v ation for on-reservation crimes.  There i s  simply no basi s  to extend tribal 
authority to execute arrest warrants beyond the external boundaries of the 
reservation . 3 

Question No. 2: 

The best solu tion to the problem, as it now exists, is legislation which 
grants state officers authority to detai n  persons n amed in tribal court arrest 
warrants and del iver them to the custody of tribal officers. For example,  the 
state of Maine has enacted a s im ple provi s ion that permits state courts to take 
cognizance of tribal w arrants: 

Judges of District Courts shall have all  authority and 
powers now granted b y  law to j udges of municipal courts, 
prov ided that no Judge of the D istrict Court may s i t  as the 
trial judge i n  any case arising from a complaint to such judge 
and warrant of arrest resulting therefrom, unless by consent 
of the defendant. 

When a compla int charg i ng a person with the com­
m ission of an offense, or a duly authenticated arrest warrant 
i ssued by the Tribal Court of the Passamaquoddy Tribe or the 
Penobscot Nation, is presented to any Judge of the D istrict 
Court. to a justice of the peace or to any other officer of the 
D istrict Court authorized to issue process. the judge. justice 
of the peace or other officer shal l i ssue a warrant in the name 
of the Distric t  Court for the arrest of such person, in that form 
and under the c ircumstances that the Supreme Judic ia l  Court 
by rule provides. The justice o f  the peace or other officer 
does not have authority to preside at any trial, and may not 
appear as counsel in any criminal  case in which that officer 
has heard the compla int .  A clerk of the District Court may 
accept a gu i l ty plea u pon payment of fines as set by the 
j udge. 
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1 5  M.R.S .A.  § 706 ( 1 994) (emphasis added). S outh Dakota,  on the other 
hand, has enacted a comprehens i ve statute governing  "Extradi t ion of fug it ive 
I ndians." See Title 23 ,  Chapter 248, South Dakota Codified Laws. Ei ther of 
these approaches would  be effect ive to grant state o fficers authority to recog­
n ize Indian tribal warrants. 

Alternatively, l egislat ion now in p lace may be suffic ient  to support a 
compact between the a ffected s tate jurisdictions and Indian tr ibes to recog­
n ize tribal warrants. Idaho Code § 67-4002 provides as fol lows :  

Any publ ic agency as defined in section 6 7-2327, 
Idaho Code, or the state of Idaho or any of its pol i t ica l  sub­
d iv i sions may enter i nto agreements with the Indian tribes 
enu merated i n  section 67-4001, I daho Code, for trans fer of 
rea l  and personal property and for joint concurrent exercise 
of powers pro v ided such agreement is in substantial c ompli­
ance with the provisions of sect ions 67-2327 through 67-
2333,  Idaho Code. No power, pri v i lege or other authority 
sha l l  be exerc ised under the authority of th i s  chapter where 
otherwise proh i bited by the const i tut ion of the state o f  Idaho 
or the constitu t ion or laws of the United States government. 
Addi tionally, the prov i s ions of th i s  chapter shall not  be 
deemed to amend, mod i fy, or repeal the prov isions o f  chap­
ter 5 1 ,  title 67, Idaho Code (publ ic l aw 280). 

Idaho Code § 67-4002 (emphas i s  added) . This section wou l d  permi t  any 
compact which would not violate the constitution or other spec i fic  laws o f  the 
state or federal governm ent. Presumably, therefore, th i s  section would perm it 
an agreement for affected jurisd ict ions to detain persons subject to tribal court 
arrest warrants, at the request of the tribe, and del iver them to tr ibal officers. 
The procedures  for such exerc ise of power could be specified by the agree­
ment. 

There are some unanswered questions in using Idaho Code § 67-4002 
to s upport such an agreement. For example,  Idaho law does n ot permi t  an 
arrest for a m isdemeanor not committed in the presence of the a rrest ing o ffi­
cer. Idaho Code § 1 9-603 .  Idaho Code § 67-4003 provides, in part, as fol­
lows :  
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Noth ing in this chapter shal l be i nterpreted to grant 
to any . . .  Indian t r ibe . . .  the power to i ncrease . . .  govern­
mental power of . . .  the state of Idaho . . . .  

Idaho Code * 67-4003. Would a tr ibe's grant of authority to state officers to 
arrest for misdemeanor tribal offenses based on a tribal court warrant be in  
excess of th is l i mi tation, or merely the grant to state officers of the same 
authority already exercised by tribal officers on the reservation? S uch  ques­
t ions are not subject to easy answers. To avoid such ambiguities, new legis­
lat ion w ith statewide appl ication is probably the best solution. 
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A rizona Attorney Genera l Opin ion 1 8 8- 1 3 1 ,  1 98 8  Ar iz .  Op .  Atty. 
Gen. 1 77, 1 988 WL 249704 ( December 30, 1 988). 

Tit le 23, Chapter 248 ,  South Dakota Codi fied Laws. 

Wiscons in Attorney General Opin ion I 0-8 1 ,  70 Wis. Op. Atty. Gen. 
36, 1 98 1 WL 1 57222 ( March 1 1 , 1 98 1 ) . 

DATED th is  I Jth day of October, 1 995. 

Analysis by: 

W. COREY CARTWRIGHT 
Deputy Attorney General 
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1 Territoriality is not a basis for exclusive I ndian jurisdiction. Rather, the question is 

whether state action infringes on the right of tribal I n dians to make their own laws and be gov­
erned by them .  De Coteau v. District Court, 420 U . S .  425, 444-46, 95 S. Ct.  1 082, 1 092-94, 
43 L. Ed. 2d 300 ( 1 975); Wi l l iams v. Lee, 358 U.S .  2 1 7 , 220, 79 S.  CL 269, 270-7 1 ,  3 L. Ed. 
2d 25 1 ( 1 959). 

2 A very limited exception to this rule is recognized in the case of Settler v. Lamcer, 
507 F.2d 23 t (9th Cir. 1 974 ) .  In Settler a Yakima Tribe member was arrested at an off-reser­
vation tribal fishing site for v iolation of tribal fishing ordinances and brought a habeas corpus 
proceeding in federal court. The court found that the 1 85 5  treaty creating the Yakima 
Reservation reserved to the tribe the right to fish "at a l l  usual and accustomed places." Since 
the tribe had the right to regulate members' exercise of tribal fishing rights, it had authority to 
arrest tribal members at "usual and accustomed" fishing sites. The court noted the narrowness 
of its holding: 

Our holding that the Yakima I nd i an Nation may enforce its fish­
ing regulations by making arrests and seizures off the reservation is a very 
narrow one. Off-reservation e n forcement i s  l imited strictly to violations of 
tribal fishing regul at ions. The arrest and seizure of fishing gear must be 
made at  "usual and accustomed places" of fishing. and only when viola­
tions are committed in the presence of the arresting officer. Tribal officers 
patrol l ing off-reservation sites arc subject to all  reasonable regulations that 
may be imposed by the State of Washington for the orderly conduct of 
inspections, arrests and seizures. 

Settler, 507 F.2d at 240 (emphasis added ) .  This exception, of course, provides no authority for 
service of tribal arrest warrants away from the Fort Hall  Indian Reservation. 

3 At least two other states' attorneys general agree with this conclusion. Sec Arizona 

Attorney General Opinion 188- 1 3 1 ,  1 988 Ariz. Op. Atty. Gen. 177,  1 988 WL 249704 
(December 30, 1 988); Wisconsin Attorney General Opinion I 0-8 1 ,  70 Wis. Op. Atty. Gen. 36, 
1 98 1  WL 1 57222 (March 1 1 , 1 98 1  ) .  
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NOTE 
No opinion numbered "95-05" was prepared or issued by 

the Office of the Attorney General 

ATTORNEY GENERAL OPINION NO. 95-06 

To: Linda L. Cabal lero, Director 
Department of Health and Welfare 
P.O. Box 83720 
Boise, ID 83720-0036 

Per Request for Attorney General 's Opinion 

QUESTION PRESENTF.O 

You have asked whether a public record exemption under Idaho Code 
§ 9-340 const i tutes val id  grounds to refuse compl iance with an administrat ive 
subpoena issued by the Department of Heal th and Welfare pursuant to Idaho 
Code § 56-227C. 

CONCLUSION 

No. The Department of Health and Welfare 's statutory subpoena 
power is not l i mi ted by the Publ ic Records Act .  

BACKGROUND 

You indicated in your letter dated September 1 9, 1 995, that, pursuant 
to Idaho Code § 56-227C, the Department of Health and Welfare i ssued a sub­
poena to the I daho State Board of  Nursing seeking records related to the 
boarcl 's investigat ion and possible action against a l icensee who provides per­
sonal care servi ces under the Medicaid program. You further pointed out t hat 
the department is authorized by law to take independent action against 
Medicaid providers who engage in abusive conduct. The Board of Nurs ing 
refused to prov ide the information on the g rounds that the information sought 
was exempt from disclosure under Idaho Code §§ 9-340( 14 ) ,  ( 1 5) and (26) of 
the Idaho Publ ic Records Act. Specifical l y, you have asked whether an 

39 



95-6 OPIN IONS OF THE ATTORNEY GENERA L  

exemption b y  the Idaho Publ ic  Records Act constitutes "reasonable cause or 
legal excuse" for fai l ing to comply with the department's subpoena. 

ANALYSIS 

The Idaho Public Records Act, Idaho Code §§ 9-337 et seq . ,  provides 
that "every person has a right to examine and take a copy of any public record 
of this state, and there is a presumption that a l l  puhlic records in Idaho are 
open . . .  except as otherwise provided by statute." Idaho Code § 9-338( I ) . 
Idaho Code § 9-340 sets forth those records that are exempt from disclnsure 
to the general publ ic .  For the purposes of this analysis, it is assumed that the 
records subpoenaed by the department are exempt from disclosure to the gen­
eral publ i c  pursuant to exemptions set forth in Idaho Code § 9-340. 

As noted above, the Idaho P ublic Records Act governs access to 
records by the general publ ic .  Speci fically, it governs those records that 
"every person has a right to examine ( and copy) ."  (Emphasis added . )  By its 
terms, the act does not purport to govern the rights that specific persons or 
agencies m ay have to exami ne records pursuant to separate statutory author­
ity. In th is  case, the department seeks to compel production of records pur­
suant to the statutory subpoena power granted to the department by Idaho 
Code § 5 6-227C, not the Pub l ic Records Act. As such, the exemptions by the 
Idaho Publ ic Records Act are simply inappl icable. Moreover, the Idaho 
Public Records Act specifical ly  provides at Idaho Code § 9-343(3 )  that the 
availab i l i ty of records for administrative  and judicial adjudicatory proceed­
i ngs shal l  not be l i mi ted by the Idaho Public Records Act: 

Nothing contained in this act shall l im i t  the ava i l ­
abi l ity of  documents and records for d iscovery i n  the  normal  
course of judicial or administrative adjudicatory proceedings, 
subject to the law and rules of  evidence and of discovery 
governing such proceedings. 

Thus, the Idaho Public Records Act expressly recognizes that the 
l aws and rules of ev idence and of d iscovery governing administrative pro­
ceedings d ictate what evidence may be obtained for those proceedings. The 
Idaho Public Records Act does not i tself govern the issue. We must look to 
the department's administrative subpoena power to determine the scope of the 
department's power. 
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The department is authorized to issue administrative subpoenas pur­
suant to Idaho Code § 56-227C. That statute provides the department with 
broad subpoena powers provided the subpoena is  issued "for the purposes 
contemplated by this act (the public assistance law)." These powers include 
the power to "compel the production of pertinent books,  payrol ls ,  accounts, 
papers, records, documents and testimony." Idaho Code § 56-227C also pro­
v ides for judicial en forcement of the department's subpoenas. It provides in 
pertinent part: 

[ ll f  the judge shall determine that such person has refused, 
w ithout reasonable cause or legal excuse, to be examined or 
to answer a legal or pert inent question, or to produce a book 
or paper which he has ordered to bring or produce, he may 
forthwith punish the offender as for contempt of court. 

( Emphas is  added. )  

The above quoted enforcement provision recognizes that the depart­
ment's subpoena power is l im ited. The court may refuse to enforce the sub­
poena based upon "reasonable cause or legal excuse. " This phrase is not 
defined. 

However, "reasonable cause" appears to relate to factual circum­
stances sufficient to avoid a contempt ci tation, and " legal excuse" appears to 
relate to legal reasons that the subpoena cannot be enforced. For example, a 
fai lure to find certain records after a good faith effort to find them may con­
stitute "reasonable cause" to avoid a contempt c i tation. In contrast, a "legal 
excuse" implies some constitut ional or statutory right not to produce the 
information requested. 

Whi le there is no case law construing Idaho Code § 56-227C, in our 
opin ion a valid "legal excuse" for fai lure to comply with an admin istrative 
subpoena should be construed to mean a legal reason recognized with respect 
to adm i n istrat ive proceed ings in Idaho. In th i s  regard,  the Idaho 
Administrative Procedure Act provides in  pertinent part at 67-525 1 :  

( 1 )  The pres iding officer may exclude ev idence 
that is i rrelevant, unduly repetit ious, or excludable on consti­
tutional or statutory grounds, or on the basis of any eviden-
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tiary priv i lege provided by statute or recognized in  the courts 
of this state. 

I f  admin istrat ive subpoena powers are harmonized w i th the 
Administrative Procedure Act, a "legal excuse" for fai lure to honor an admin­
i strative subpoena could include a constitutional provision or statute that 
would protect the i nformation from disclosure to the agency. Moreover, evi­
dentiary priv i leges recogni zed by statute or court rules would provide a "legal 
excuse" for fai lure to comply with an administrative subpoena. 

In sum, refusal to provide records or documents on the grounds that 
such records or docu ments are exempt from disclosure pursuant to the Idaho 
Public Records Act does not constitute reasonable cause or legal excuse for 
fai l ing to comply with the department 's administrative subpoena. A s  i ndicat­
ed in Idaho Code § 9-343(3) ,  the Idaho Publ ic Records Act does not l imit the 
availabil ity of information requested pursuant to an administrat ive adjudica­
tory proceeding. The laws of evidence and d iscovery governing adm inistra­
tive subpoenas dictate what constitutes "reasonable cause or legal excuse" 
from complying with an admin istrative subpoena. This phrase shou ld  be har­
monized with Idaho Code § 67-525 1 which governs ev idence i ssues in  
administrative hearings. A document's lack of avai labil i ty under the Pub l ic 
Records Act is not a val id basi s  to refuse to honor a subpoena. 

CONCLUSION 

Public records that are exempt from publ ic disclosure are neverthe­
less subject to disclosure in a judicial or administrative proceeding i f  they are 
subject to d isclosure under the laws or rules of evidence and of d iscovery 
governing those proceedings. 

AUTHORITIES CONSIDERED 

1. Idaho Code: 

§ 9-337. 
§ 9-338( I ) . 
§ 9-340. 
§ 9-340( 1 4) .  
§ 9-340( 1 5) .  
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§ 9-340(26). 
§ 9-343(3) .  
§ 56-227C. 

2. Other Authorities: 

I .R .E. 50 1 .  

DATED this 26th day of October 1 995.  

Analysis by: 
NICOLE S. MCKAY 
Deputy Attorney General 
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ATTORNEY GENERAL OPINION NO. 95-07 

To: Honorable Tom Dorr 
Idaho House o f  Representatives 
160 Hughes Lane 
Pos t  Fal ls, ID 83854 

Honorable Gordon F. Crow 
Idaho State S enate 
10202 Hi l lv iew Drive 
Hayden Lake, ID 83835 

Per request for Attorney Genera l 's Opin ion from Represt:ntative Dorr dated 
September 1 4, 1995 ,  and Senator Crow dated September 14, 1995, and as 
expanded by request of Senator Crow dated October 4, 1995 . 

QUESTIONS PRESENTED 

I .  May the State of Idaho "loan" state employees to the Uni ted Way for 
a period of a pprox imately eight (8) weeks to ass is t  the U ni ted Way 
in i t s  annual fundrais ing campaign? 

2. What are the l im i tat ions on l oaning and/or shari ng State of  Idaho 
employees or  facil i t ies to or with private charitable foundations'? 

CONCLUSION 

I .  Loan ing pub l i c  employees to the Uni ted Way for e ight (8) weeks 
whi le conti n u ing to pay the ir  salaries and benefi ts from state funds 
v io lates the "public purpose doctrine." 

2. S tate of Idaho employees or fac i l i t ies may not be shared wi th  or 
loaned to pr ivate chari table foundations un less such action serves a 
publ ic purpose and i s  d i rect ly related to a function of government. 
M oreover, such arrangements wi l l  be most l ikely to withstand a judi­
c i a l  chal lenge if  the foundat ion involved exists for the benefit  of  
the s tate agency and performs activ i t ies which the state agency can 
conduct. Add i tional l y, there should be state control, whether con-

44 



OPINIONS OF THE ATTORNEY GENERAL 95-7 

t ractual  or otherwise, to ensure that the act iv i t ies  of  the charitable 
· Jtmdation continue to meet the public purpose requ i rement .  

ANALYSIS 

1. State Participation in the United Way "Loaned Executive" 
Program 

The Un ited Way conducts a " loaned execu t i ve" program. 
Corporations and other entities "loan" upper-level executives to the Uni ted 
Way for approximately e ight weeks to assist  with i ts  annual fundrais ing cam­
paign.  The executives are given administrative leave with pay. The State of 
Idaho has part icipated in th is  program and has, each year, loaned, on a fu l l ­
t ime basis ,  two or three publ ic  employees to the Uni ted Way. As with 
employees from the private sector, these public employees continue to receive 
thei r  salaries and benefits during their e ight-week leave. 

You have requested an opin ion regarding the legal i ty of  this practice. 
IL is the opin ion of th is  office that this practice raises serious questions con­
cerni ng the use of publ ic funds for what is essent ia l ly a pri vate purpose. 

The Idaho Constitution requires that publ ic funds only be expended 
for public purposes. This  so-cal led "publ ic purpose" doctrine i s  not expl icit­
ly stated in the const i tution, but the Idaho S upreme Court has inferred it from 
a number of const i tut ional provis ions, includ ing Art. 8 ,  sec. 2. While this sec­
t ion of the constitut ion i s  expressl y  directed at prohibi t ing the state from loan­
ing "credit" to any " indiv idual, associat ion, municipa l i ty or corporation," the 
Idaho Supreme Court has held that th is  section also impl iedly prohibits the 
state from engaging in or funding act iv i t ies that "do not have primari ly a pub­
l ic ,  rather than a private purpose." In Board of County Commissioners v. 
Idaho Health Faci l i t ies Authority, 96 Idaho 498, 53 1 P.2d 588 ( 1 975) ,  the 
Idaho Supreme Court, in rev iewing and u l t imately upholding the use of state 
funds to better improve health care faci l i t ies, discussed this principle: 

[T]his restriction must be inherent throughout state govern­
ment and must be a fundamental l i mitation upon the power 
of s tate government under the Idaho Constitut ion, even 
though not expressly stated in it. Thus, no entity created by 
the state can engage in act iv ities that do not have primarily a 
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publ ic, rather than a private purpose, nor can i t  finance or aid 
any such activ i ty. Article 8 ,  § 2, I daho Const i tution. 

96 Idaho at 502, 53 1 P.2d at 592 (citation o mitted). 

There are several justifications for this infen-ed const i tutional princi­
ple. First, it  prevents the publ ic's money from passi ng into the control of pri­
vate associat ions or parties. Fluharty v. Board of County Comr's of Nez 
Perce County, 29 Idaho 203, 1 58 P. 320 ( 1 9 1 6) .  Likewise, it prevents the 
state or one of i ts subdivisions from aiding or promoting a particu l ar com­
mercial or industrial enterprise to the detriment of others in the field, Vi l lage 
of M oyie Springs v. Aurora M fg. Co., 82 Idaho 337, 353 P.2d 767 ( 1 960), or 
conferring favored status on any private enterprise or indiv idual in the appl i­
cation of public funds, Boise Redevelopment Agency v. Yick Kong Corp. , 94 
Idaho 876, 499 P.2d 575 ( 1 972).  Final ly, and perhaps most importantly, this 
l imitation on government power precludes state action which principal ly aims 
to aid private schemes. Idaho Water Resource Board v. Kramer, 97 Idaho 
535 ,  548 P.2d 35 ( 1 976).  

What constitutes a val id "public purpose" can be compl icated. The 
Idaho Supreme Court has stated that a "public purpose is an act iv i ty that 
serves to benefit the community as a whole  and which is  d irectly related to 
the function of government." Idaho Water Resource Board v. Kramer, 97 
Idaho at 559, 548 P.2d at 59. Important ly, i f  a proposed appropriation or 
expenditure meets the "publ ic purpose" test, i t  is  i mmaterial that, i ncidental­
ly, private ends may also be advanced. Nelson v. Marshal l ,  94 Idaho 726, 497 
P.2d 47 ( 1 972); Boise Redevelopment Agency v. Yick Kong Corp. , 94 Idaho 
876, 499 P.2d 575 ( 1 972); Engelking v. Investment Board, 93 Idaho 2 1 7 ,  458 
P. 2d 2 1 3  ( 1 969). Thus, even a direct loan of state funds to private associa­
tions or indiv iduals w i l l  be upheld i f  it prim ari ly furthers a broad public pur­
pose such as development of the state's water resources. Nelson v. M arshall ,  
94 Idaho at 73 1 -32, 497 P.2d at 52-53. Conversely, however, i f  the primary 
object is to promote some private end, the expenditure is i l legal even though 
it m ay incidental ly  also serve some public purpose. Vi l lage of Moyie Springs 
v. Aurora M fg. Co.!, 82 Idaho 337, 353 P.2d 767 ( 1 960); State v. Idaho Power 
Co. ,  8 1  Idaho 487, 346 P.2d 596 ( 1 959). 

In apply ing the "public purpose" requirement to the question before 
us, we first note that the payment by the S tate of Idaho of wages and benefits 
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to state employees whi le they work for the Un i ted Way consti tu tes an expen­
d iture of state funds and property. Consequently, the above principles are rel ­
evant. See, e.g., Iowa Attorney General Opi nion No. 94- 1 -6 ( 1 994) (sol ic i ta­
t ion of charitable contrit Jt ions by uniformed firefighters const i tutes the use 
of public prope11y, e .g. ,  c ity t ime, uniforms, vehicles and equ ipment); Texas 
A ttorney General Opinion No. MW-89 ( 1 979) (professional organizations ' 
u t i l ization of "release t ime" of publ ic  school personnel const it utes a benefit 
financed from publ i c  funds). 

The next question is whether the loaning of these employees is pri­
marily  for a publ ic  or a private purpose. Our research has revealed l i tt le 
precedent that is d i rectly  on point .  However, Oregon Attorney General 
Opinion No. 7997 addressed a s imi lar question .  The q uestion presented to the 
Oregon Attorney General was whether it was "an i l legal expenditure of pub­
l i c  funds for state employees to work during office hours for the Uni ted Fund 
[Uni ted Way] campaign." The Oregon Attorney General concl uded that inci­
dental act i v ities reasonabl y  necessary to implement the chari table payrol l  
deduction program were va l id .  1 However, the Attorney General went on to 
suggest that anything beyond this was contrary to what the legislature had 
statutori ly authorized in i ts chari table contribution payrol l deduction pro­
gram. In reaching th is  conclusion, the Oregon Attorney General also sug­
gested that such work, even i f  it were authorized by the legislature, might 
consti tute promoting a private charity at state expense: 

However, we point out that the legis lature did not 
authorize state employees to work for a private charitable 
organization whi le drawing a state salary. Whether or not i t  
could have done so consistent with the  publ i c  purpose doc­
trine, it did not purport to try. 

Although, as noted, the legi slature authorized the 
deduction, it did not also purport to authorize state officers 
and employees to do "private" charitable work at state 
expense. I t  d id by necessary impl ication authorize the act iv­
i ties reasonably necessary or incidental to effectuate the 
fringe benefi t of the  Uni ted Way deduction. But for the 
agency or i ts  employees to spend substantial ly more t ime 
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than necessary to accompl ish this objective, would be to go 
beyond the legislative purpose and to promote a private char­
ity rather than to adm in ister a statutorily authorized deduc­
tion. 

4 1  Or. Op. Atty. Gen. 347 ( 1 98 1 )  (emphasis added; c itat ion om itted). 

In Texas Attorney General Opin ion No. MW-89, the Texas Attorney 
General rev iewed a pol icy of a l lowing teachers to work for profess ional orga­
nizations whi le contin u ing to receive their district salaries. Although th is  s i t­
uation is not factually identical to our own, it is su ffic iently s im i lar that the 
Texas Attorney Genera l 's opin ion is relevant. The Texas Attorney General 
concl uded that the pol icy of permitt ing teachers to work for professional 
organizations while being paid salaries by the school d istrict constituted "an 
unconditional grant of publ ic funds to a private organization" and was "there­
fore unconstitut ional . "  Tex. Atty. Gen. Op. No. MW-89 ( 1 979). 8111 see, 
Slawson v. Alabama Forestry Commission, 63 1 So. 2d 953 (Ala.  1 994) ( hold­
ing that providing state personnel to a private non-profit organization whose 
goals did not confl ict with the State Forestry Commiss ion's goals served a 
public purpose). 

Turn ing to the current s i tuation, al lowing two or three top-level state 
employees to work for a private organ ization for approximate ly s ix to e ight 
weeks each while be ing paid by the state is a s ignificant state expenditure of 
funds. The pol icy of permitt ing these employees to take admi n istrative leave 
with pay, as al lowed under Idaho Personnel Commiss ion ru les, authorizes the 
transfer of a valuable benefit to the Uni ted Way. Whi le the act iv it ies of these 
executives would be centered upon coordination of charitable contributions 
by fe l low state employees, the private benefit to the Un i ted Way sign ifi cant­
ly outweighs the incidental publ ic benefits. As stated in Vi l lage of M oyie 
Springs: 

It does not matter what such undertak ings may be cal led or 
how worthwhi le they may appear to be at the pass ing 
moment. The financ ing of private enterprises by means of 
pub l ic funds is ent i re ly foreign to a proper concept of our 
constitutional system. 
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82 Idaho at 347 (quot ing Stale v. Town of North M iami ,  Fla., 59 So. 2d 779 
(Fla. 1 952) ). 

r t  is the opin ion of this office that al lowing state personnel to work 
ful l  l ime for the United Way to assist in i t s  fundra ising wh i le also rece iv ing 
wages and benefits from the state violates the pub I i c  purpose doctrine. � The 
lack of legis lat i ve authorizat ion buttresses th is conc lusion. Whi le the United 
Way serves the publ ic good by helping with publ ic rel ief which might other­
wise fal l  on the government i tse l f, th is  purpose i s  not sufficient. As stated 
above, if the primary object is to promole some pri vate end, the expenditure 
is i l legal eve1 though it may i nc idental ly also serve some public purpose. 
Vi l l age of Moyie Springs v. Aurora Mfg. Co., 82 Idaho 337,  353 P.2d 767 
( 1 960); State v. Idaho Power Co. ,  8 1  Idaho 487, 346 P.2cl 596 ( 1 959) .  Added 
to th is is the concern that favored status not be given to a private enterprise or 
individ1 1a l  in the appl ication of publ ic funds at the expense of other organ iza­
tions. Vi l lage of Moyie Springs; Boise Redevelopment Agency v. Yick Kong 
forp. , 94 Idaho 876, 499 P.2d 575 ( 1 972) .  Al lowing state employees to work 
for the United Way at state expense gives the Un ited Way favored status and 
preferential treatment. I n  short , al lowing state employees to work for the 
Un i ted Way for severa l weeks under the "loaned executive" program whi le 
receiv ing wages and benefits by the State of Idaho is  an expenditure o f  pub­
l i c  funds which docs not sat isfy the "publ ic purpose" doctrine. 

2. Limitations on the State Sharing Facilities or Employees With 
Charitable Organizations 

The next question is of a more general nature .  You a l so ask, "I w )hat 
are the l imi tations on loan ing and/or sharing State of Idaho employees or 
faci l i t ies to or with private chari table organ izat ions or foundat ions'!" 

This i s  a question of first impression in Idaho. Our courts have never 
rev iewed a legal chal lenge to the state shari ng fac i l i t ies or personnel wi th a 
charitable foundation. -1 Likewise, case law from other jurisdict ions is sparse. 
However, we w i l l  discuss what authority ex ists and, for your guidance, 
altcmpt to draw from that authori ty principles or l imi tations that wou ld make 
a faci l ity- or personnel -sharing arrangement most l ikely to w i thstand a judi­
c ial chal lenge. 
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Idaho has some state agencies that are c losely associated with private 
charitable foundat ions. In  some instances, a foundation is  al lowed to occupy 
space with a state agency and agency employees may staff the foundation.4 

Clearly, sharing public fac i l i t ies rent-free or al lowing state employees to work 
for a charitable foundation is an expenditure of state funds . Consequently, i t  
i s  the opinion o f  this office that the public purpose doctrine discussed in  the 
foregoing section applies. To reiterate the public purpose test, an act iv ity con­
stitutes a val id public purpose if  i t  serves as a benefit to the commun

.
ity and, 

at t he same time, is  directly related to the function of government. Idaho 
Water Resource Board v. Kramer, 97 Idaho 535, 548 P.2d 3 5  ( 1 976).  
Therefore, to be legal ly permissible, the loan ing or sharing of state employ­
ees or fac i l ities must both benefit the community and be directly related to the 
function of government. 

There i s  authority concl uding that these arrangements can meet the 
pub l ic purpose requirement. The c learest example involves private founda­
tions and universities. Universi ties throughout the nation are associated with 
private charitable foundations which are, i n  essence, s imply fundrai sing arms 
for t he un iversities. In Idaho, for example, al l three of our universities are 
associated with foundations that raise money, through private donations, for 
use by a particular university. The sole purpose of these private foundations 
is to support the educational institution by sol icit ing publ ic financial  support 
and managing and investing such moneys. Often the universit ies a l low the 
foundation to share university fac i l i t ies, and university employees may staff 
the foundation. 

Two attorney general opinions have conc luded that these arrange­
ments satisfy the public purpose doctrine. For example, a Texas Attorney 
General Opin ion reasoned that as Texas statutory law, l i ke Idaho statutory 
law, permits the univers i t ies and the State Board of Education to accept and 
administer g i fts, donations and endowments for the benefit of the un iversit ies, 
" [ a l  univers ity wil l  have to devote some of its resources to adm inistering  
grants i t  accepts, in  part icu lar the serv ices of personnel ." Tex. Atty. Gen . Op. 
No. MW-373 ( 1 98 1  ) . Because universities would be required to h i re person­
nel and devote their resources to such act iv ities in the absence of foundat ions ,  
fu l fi l l ing these educational functions for the  universi t ies was deemed permis­
s ib le .  As the Texas Attorney General Opinion went on to note, "public edu­
cation is  an essential governmental function . . . .  The assistance provided by 

50 



OPINIONS OF THE ATTORNEY GENERAL 95-7 

the foundation to the un ivers i ty helps it accompl i sh a publ ic  purpose entrust­
ed to i t ." Id. 

A Utah Attorney General reached a s imi lar conclusion. The Utah 
Attorney General was asked by the U tah State Auditor to explain the rela­
tionship between public universit ies and charitable foundations. In explain­
ing these al ignments, the Utah Attorney General stated: 

If a foundation is control led by an i nsti tution of high­
er education i t  i s  certain ly  permissible for the institution to 
assist with the expenses of the foundation inasmuch as the 
foundation is really an arm of the institution and has been 
organized and operates solely for the purpose of benefi t ing 
the college or univers i ty, provided that the services are ren­
dered on a fee for service basis .  A reasonable arrangement 
would be to have the foundation pay for serv ices rendered in  
terms of mai l i ng,  office space, etc . ,  but a l low the foundat ion 
a credi t  against these charges for contributions made to the 
college or university duri ng the period serv ices are provided 
to the foundation. 

Ut. A tty. Gen. Informal Op. No. 78- 1 83 ( 1 978). The Utah Attorney General 
concluded that sharing arrangements between foundations and universit ies 
were permissible, although he also seemed to suggest that some form of con­
s ideration, if only in the form of contributions to the university, was essentia l .  

The advantage to the state and the public from these sharing arrange­
ments was explained by the Texas Attorney General in Opinion No. MW-373. 
Members of the universi ty had easy access to the foundation office for coor­
dination purposes. The admin istrators could work with the foundation to 
coordinate foundation activit ies w ith those of the state agency. "Their con­
venience wi l l  be served if the foundation is eas i ly  available for consultations. 
If the foundation also provides administrative services, these can be uti l ized 
easiest [s ic] on the [premises ! . '' Tex. A tty. Gen. Op. No. MW-373 ( 1 98 1 ) . 
Moreover, al lowing the foundation to share faci l i t ies and personnel enhanced 
the cost effectiveness of operating the foundation . Because the foundation 
act iv i t ies benefited the publ ic  university, the costs saved to the foundation 
necessarily went to the benefit of the university, and therefore to the publ ic. 
In add ition, the service the foundation provided was quite significant in  mon-
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etary terms. Thus, as with the Utah scenario, there was some consideration 
flowing to the state from the arrangement. 

Importantly, a long wi th these public benefits, in both s ituations, there 
was also a significant amount of state control exercised over the sharing 
arrangement. The foundations were organized so that their functions were 
directly related to that of the public university with which they were associ­
ated. The purpose of the foundations was to support the univers ities with 
which they were al igned, and they engaged in  activit ies that the un iversit ies 
were also authorized to conduct. Moreover, the detai ls  of the arrangements, 
including the purpose of the foundation and the terms and condit ions of pro­
vid ing to it state prem ises and personnel ,  were memorial ized in writing. And, 
there was sufficient state control to ensure that the public purpose, in  fact, 
continued to be served. Id. 

The sharing arrangements between foundations and universit ies 
appear to involve the existence of a private ent ity whose sole purpose i s  to 
support the public entity it serves. However, the Alabama Supreme Court, in 
S lawson v. Alabama Forestry Commission, 63 1 So. 2d 953, 955 (Ala. 1 994) ,  
upheld the Alabama Forestry Commission 's use of i ts resources, personne l 
and equ ipment to support a private non-profit organization that d id not exist  
solely to support the Alabama Forestry Commission. The private ent i ty's stat­
ed goal was to protect landowners by "confronting environmental and pol i t i­
cal  extrem ism," inc luding federal env ironmental laws.  The Alabama 
Supreme Court, nevertheless, upheld the commission's contributions of state 
resources and state personnel, stat ing that i t  would defer to the Forestry 
Commission 's determ ination that the private organization's goals comple­
mented and did not confl ict with the goals of the commission. According to 
the Alabama Supreme Court, the commission's determination was suffic ient 
to satisfy the public purpose doctrine. Id. at 957. However, the Alabama 
Supreme Court defined "public purpose" more broadly than have Idaho 
courts. The Alabama Supreme Court simply stated, "a public purpose has for 
its objective the promotion of public health, safety, morals,  security, prosper­
ity, contentment, and the general wel fare of the community." Id. at 956. 
Unlike Idaho courts, the Alabama Supreme Court did not hold that the expen­
diture must be "directly related to the function of government" to satisfy the 
"public purpose" doctrine. 
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Reading the Utah and Texas Attorney General opi n ions in  conjunc­
tion with the A labama S upreme Court opin ion, it is c lear that there is  some 
variat ion in terms of how the publ ic purpose doctrine is  appl ied when a state 
provides resources or personnel to a private organization. The Alabama 
Supreme Court appeared to take a s ignificantly  looser approach than d id 
either the Texas or the Utah Attorneys General and to defer sign i ficantly to 
the executive agency's decisio. 1 .  Because of th is  variation and the l imited 
number of cases available to review, it is d ifficult  to state with absolute cer­
tainty what the l i m i tat ions on fac i l i ty and personnel shari ng are. 
Nevertheless, this office 's advice is  that i f  the sharing arrangements are struc­
tured closely to the arrangements between universit ies and private founda­
tions, they wi l l  be l ikely to withstand a judicial challenge. In this regard, this 
office offers the fol lowing suggestions. The most important point  to remem­
ber is that when the state shares either public faci l i t ies or state personnel with 
a private charitable foundation, that arrangement must benefit the communi­
ty, and i t  must be direct ly  related to the function of government.  Moreover, 
it would be des i rable that the foundation 's sole or principal purpose i s  to sup­
port the state agency, and the foundation only engages in act iv i t ies which the 
state agency i s  specifical ly authorized to conduct. Final ly, any sharing 
arrangement affecting personnel or other state resources should be memorial­
ized i n  writ ing, and the state should retain some control over the foundatir n 
to ensure that the public purpose just ifying the sharing arrangement continue�� 
to be scrved.5 

Legal problems may develop i f  the foundation strays from the pur­
pose for which it is organized. I f  the foundation i s  not organized solely for 
the benefit of a state agency, and the state agency is  contributing personnel 
and faci l i t ies to it, th is  arrangement is more l ikely to be chal lenged. 
Moreover, if the foundation is  using state faci l it ies and personnel for act iv i­
ties in  which the state agency would not be authorized to engage, abuses can 
occur, and, in the long run ,  the publ ic may not be benefited as a whole. There 
is even a risk that the "expenditures" of state money and resources would 
become primari ly  an act ion in support of a private as opposed to a public pur­
pose and would be unconstitutional .  In such an instance, at a minimum the 
foundation must be removed from the state premises and required to use its 
own resources and personnel . 

Again ,  the question you have asked concerning fac i l i ty and personnel 
sharing,  while very important, is  a general one, and, consequently, th is  office 
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is only able to provide you w i th general guidance. Obviously, each particu­
l ar arrangement ,  if questioned, would have to be reviewed careful ly  on its 
own and the facts unique to that s i tuat ion evaluated. Nevertheless, those 
arrangements most l ikely to be upheld,  i f  challenged, are arrangements in 
which the foundation's sole purpose is to benefit the state agency, the foun­
dation only engages in  act iv i t ies the agency is  authorized to conduct, and the 
state retains sufficient contro l ,  contractual or otherwise, to ensure that the 
public purpose justifying the sharing arrangement cont inues to be served. 
Finally, th is  office notes that i f  the legis lature is concerned with these sharing 
arrangements, it may statutori ly l imit  how they are structured. 

CONCLUSION 

In conclusion, the State of Idaho 's part ic ipation in the United Way 's 
"loaned executive" program v iolates the public purpose doctrine because that 
activi ty primari ly benefits a private enterprise rather than serv ing a public 
purpose. Under ce1tain c ircumstances, however, state agencies or institutions 
can share faci l i ties and personnel with private charitable organizations or 
foundations. However, the sharing arrangement must accompl i sh a publ ic 
purpose and must be directly related to the function of government. 
Moreover, for these arrangements to be most l i kely to w ithstand a judicial 
chal lenge, this office offers the fol lowing suggestions. S pecifical ly, the foun­
dation involved should exist for the benefit of the state agency and perform 
activ ities which the state agency is authorized to conduct. In addition, there 
should be suffic ient state control, whether contractual or otherwi se, to ensure 
that the activ i ties of the charitable foundation continue to meet the public pur­
pose requ i rement. 
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Analysis by: 

WILLIAM VON TAGEN 
THOMAS F. GRATTON 

ALAN G. LANCE 
Attorney General 

Deputy Attorneys General 
Intergovernmental and Fiscal Law Div is ion 

1 Most states and the federal government have chari tahle payroll deduction pro­
grams. Employees contribute to a designated charity, and this contribution is deducted from 
their paychecks. 

2 In the current situation, there has been no legislative determination that the activi­
ties are for a "public purpose." Such a legislative finding or declarat ion, when i t  is made, while 
not determinative, is given considerable deference by courts in deciding whether an expendi­
ture is for a public purpose. Bevis v. Wright, 3 1  Idaho 676, 1 75 P. 8 1 5  ( 1 9 1 8);  Vi l lage of Moyie 
Springs v. Aurora M fg. Co., 82 Idaho 337, 353 P.2d 767 ( 1 960). Consequently, this office dis­
tinguishes the current analysis from any analysis that might take place should the legislature 
expressly authorize the loaning of public employees, in certain circumstances, to private orga­
nizations and provide a legislative declaration of how this activity serves a public purpose. 

3 In this opinion, we wil l  use the term "foundation" to include "organizations." 

4 It  is these more permanent, on-going types of arrangements which wi l l  be the focus 
of this section of our opinion. This opinion wil l  not focus on slate government allowing pri­
vate groups to use facil i ties on an irregular basis for meetings, etc. 

5 Before entering into such facil ity- and personnel-sharing arrangement, state agen­
cies arc required lo obtain written approval of thl� governor. Idaho Code * 67-2502. 
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January 26, 1 995 

Dwight M. Bower, Director 
Idaho Transportation Department 
STATEHOUSE MAIL 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY G ENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Const i tut ional i ty of B l uebird License Plate Program 

Dear Mr. Bower: 

During the process of trans i t ion to the new administration in the 
Attor1 1ey Genera l 's Office, we came across a letter in  wh ich you had request­
ed an upinion from th i s  Office concern ing the consti tut ional i ty of Idaho Code 
§ 49-4 1 7(2 ) .  I apologize for the de lay in responding. 

Your opin ion request was t riggered by an inqu i ry from a leg is lator 
during the I 994 legis lative sess ion. The legis lator asked whether the Idaho 
w i ldl i fe spec ial l icense plate program, authorized by Idaho Code § 49-4 I 7(2) ,  
v iolates art . 7 ,  section 17  of the Idaho Const i tut ion. We conclude that, whi le  
the program would probably pass constitut ional muster, there i s  some r isk of 
chal lenge, and we recommend that the statute be clari fied. 

The Idaho wi ld l i fe special l icense plate program took effect on Ju ly  
I ,  1 993. Cit izens who wish to  purchase and display the Idaho w i ld l i fe special  
plates (known popu larly as the "bluebird" l icense plates) pay the basic regis­
tration fee, the spec ia l  l icense program fee, and an addi t ional $ I 0.00 wh ich is 
deposi ted i nto a spec ial account a t  the Department of  Fish and Game. 
Proceeds from this $ I  0.00 contribution are dedicated to nongame manage­
ment and protect ion.  

Financ ing for the program i s  establ ished as fol lows: 

In  addition lo the regu lar operating fee, the appl icanl 
sha l l  be charged a fee of  thi rty-five dol lars ($35 .00) for the 
in i t ia l  issuance of the plates, and twenty-fi ve dol lars ($25.00) 
upon each succeeding annual registration. Twenty-five dol-
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tars ($25 .00) of the i n i t ial fee and fi fteen dol l ars ( $ 1 5 .00) of 
the renewal fee shal l  be deposi ted in the state h ighway 
account and shal l  be used to fund the cost of admin istration 
of this spec ia l  l icense plate program. Ten dol lars ( $ 1 0.00) of 
each in it ial fee and ten dol lars ( $ 1 0.00) or each renewal fee 
shal l  be depos i ted by the state t reasurer in  the fish and game 
set-aside account pursuant to sect ion 36- 1 1 1 , Idaho Code, for 
use in the non game management and protect ion program. 

Idaho Code � 49-4 1 7 (2 ) .  

The quest ion i s  whether t h i s  $ 1 0.00 set-aside from each i n i t ial and 
renewal fee v iolates the provis ions of Idaho Const i t ut ion, art .  7 ,  sect ion 1 7 , 
which states: 

On and after Ju ly I ,  1 94 1  the proceeds . . .  from any 
tax or fee for the registration of motor veh ic les, in  excess of 
the necessary costs of col lect ion and admin i strat ion and any 
refund or cred i ts authorized by law, shall be used exc l usive­
ly for the construction, repair, maintenance and traffic super­
v ision of the publ ic h ighways of th is  state and the payment of 
the interest and principal of  obl igat ions incurred for sa id pur­
poses; and no part of such revenues shal l ,  by t ransfer of funds 
or otherwise, be diverted to any other purposes whatsoever. 

( Emphasis added . )  Thus, i f  the $ I 0.00 set-aside for b luebird l icense plates i s  
found to be "the proceeds . . .  from any tax or fee for t he reg istration of motor 
vehic les," it must be used exclusively for h ighway construct ion purposes and 
cannot be diverted for any other purpose whatsoever. 

The Idaho Supreme Court has made i t  c lear that the Idaho Legislature 
cannot divert monies earmarked for the h ighway fund for any purpose, no 
matter how worthwhi le .  I n  S tate ex re l .  Moon v. Jonasson, 78  Idaho 205, 296 
P.2d 755 ( 1 956 ) ,  the court held u nconst i tut ional an appropri at ion of 
$50,000.00 from the h ighway fund for the purpose of advert i s ing the high­
ways in  the State of Idaho. The court s tated : 

Where speci fic funds or revenue are dedicated to a 
part icular purpose the same cannot be used for any other pur-
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pose, and any Act of the Legis lature attempt i ng to prov ide 
otherwise is unconst i tut iona l .  

78 Idaho a t  2 1 0, 296 P.2d a t  760. 

The cou rt used equa l ly  strong language to defend the h ighway fund 
in Wi l l iams v. Swensen , 93 Idaho 542, 467 P.2d I ( 1 970) .  That case involved 
a county compla int against what wou ld today be cal led an "unfunded man­
date." The leg is lature had imposed on counties the obl igat ion of l icensing 
motor vehicles, but had not prov ided fund:; to do so. Ada County wit hheld 
reasonable admin istrat ive costs before turning over the proceeds to the state. 
The Ida.ho Supreme Court ,  in  issuing a writ of mandate requir ing the county 
to turn over the funds, stated : 

The p la in  meaning of Art. 7 * I 7 of the Const i tut ion 
is that al l  moneys col lected from the enumerated sources 
must be used for the designated purpose and may not be 
d iverted therefrom. The only except ion to that mandate i s  
that the legis lature may authorize the funds to a lso be used 
for refunds or c redits or to defray costs of col lect ion and 
adm in istration . 

93 Idaho at 544, 467 P.2d at 3 (c i t ing Moon v. Jonasson ) .  S i nce one of  the 
"enumerated sources" of money ded icated to the h ighway fund is "the pro­
ceeds . . .  of any tax or fee for the registration of motor vehicles,' ' we are again 
faced with the q uestion whether the $ 1 0.00 bl uebird l icense plate set-aside is 
such a " fee." 

The basic rule of statutory constr ��ct ion is that where the statute is not 
ambiguous, the language wi II be give11 its pbin, L)rd inary meani ng. Sherwood 
v. Carter, 1 1 9 Idaho 246, 805 P.2d 452 ( 1 99 1  ) .  On the other hand, when a 
statute adm its of two read ings, the court w i l l  look at the ent ire statutory 
scheme to arrive at legis la t ive intent, Le l iefeld v. Johnson, I 04 Idaho 357,  659 
P.2d 1 1 1  ( 1 983) ,  and, in part icu lar, w i l i  asct:rtain the leg is lat ive i ntent by trac­
ing the h istory of the statute. M i x  v. Gem I nvestors, I nc. , I 03 I daho 355,  647 
P.2d 8 1 1  ( 1 982) .  

The unexplained reference to a "fee'' i n  Idaho Code � 49-4 1 7( 2 )  is  
not suffic iently unambiguous that reasonable minds cannot d i ffer over i ts 
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interpretation. We therefore turn for guidance to the legis lat ive h istory and 
the location of th is statute w i thin the context of chapter 4, t i t le  49 of the Idaho 
Code. 

At the outset, it is c lear the Idaho Legis lature did not intend that the 
$ I  O.UO bluebird l icense plate surcharge wou ld  be a "fee for t he registrat ion of 
nutor vehicles." In 1 992, when this program was begun ,  the legislature 
enacted House B i l l  695 . which overhauled the ent i re structure of spec ial 
l icense plate offerings. The intent was "to Make the Motor Vehicle Program 
IOO<Jr, Sel f Support ing in Admin i strat ive Costs." See H . B .  695 ,  Statement of 
Purpose . 

The resul t  is a two-t iered system of spec ial l icense plate programs. 
All automobi le owners pay an annual bas ic  registrat ion fee to operate their 
veh icles, wh ich fee current ly varies fro111 $ 1 6.m� to $36.48 depend ing on the 
age of the veh icle. Spec ial plate programs in the first tier arc for certa in  hon­
orees, e . g . ,  d i sabled veterans,  Purple Heart medal ists, prisoners of war, Pearl 
Harbor surv ivors. These programs arc exempt from add it ional charges and 
pay only the basic reg istration fee and a $3 .00 l icense plate fee .  

A second t ier  of  spec ial plate programs is  for personal l icense plates 
of various types. Part ic ipants in  these programs pay the basic registrat ion fee 
and, in addi t ion.  pay a $25 .00 program fee for issuance of the plates and an 
annual $ I  5 .00 program fee for renewal .  These programs. as ident i t'icd in  the 
fiscal impact statement appended to H .B .  695 , i nc lude "legis l at ive. old t imer, 
street rod. year of manufacture, radio amateur. nat ional guard, and c lassic 
l icense p lates ." Accord ing to the sponsors, th i s  ' 'change w i l l  al low ITD to 
recover the cost of adm i nistering the spec ia l  plate program." 

Importantly for purposes of th is opin ion,  th is  two-tiered system of 
charges in  H .B .  695 was made appl icable to al l  new special l icense plate pro­
grams as wel l :  

The fees conta ined i n  th is  subsect ion sha l l  be appl icable to a l l  
new spec ia l  p l ate programs. The in i t ial program fee and the  
annual program fee shal l  be deposi ted in  t he  state h ighway 
account and shal l  be used to fund the cost of  admin istration 
of spec ial l icense p l ate progra111s which arc prov ided to the 

68 



I N FORMAL G U I DELI NES OF THE ATTORNEY GENERAL 

publ ic as a personal al ternative to the standard l icense p late 
requ i re111ents. 

Idaho Code * 49-402(9 ) .  

The Idaho wi ld l i fe spec ia l  plate progra111 , H .B .  698, was  enacted i nto 
law on Apri l  8, 1 992. as was H .B .  695. creat ing the two-tiered system of spe­
c ia l  plate charges out l ined above. We must assume that the leg i s lature fu l ly 
understood the i 111pact o f  the one l aw upon the other si nce the two were adopt­
ed the same day. 

The Idaho wi ld l i fe spec ial plate program requ i res part ic ipants to pay 
the basic reg ist rat ion fee and an addi t ional " fee or th irty-five dol lars ($35 .00 )  
for the i n i t ial issuance or t he  plates, and twenty-five dol lars ( $25 .00) upon 
each succeed ing annual registrat ion." Idaho Code * 49-4 1 7 . Clearl y, part ic­
ipants arc paying the in i t ia l  program fees of $25 .00 and the renewal program 
fees of $ 1 5 .00, plus a $ I  0.00 surcharge. The surcharge is in the nature of a 
contr ibut ion to nongame 111anagement and protection progra111s of the Idaho 
Department of Fish and Game. 

This was certa in ly the understanding of those who sponsored the l eg­
is lat ion. Wayne Melquist ,  State Non-Ga111e Manager of the Depart111cnt o f  
Fish and Game, explai ned that the purpose o f  t he  program was to offset "the 
dec l i ne i n  tax return checkoff contribut ions" that the department had been 
experienc i ng. See M i nutes of Senate Resources and Env i ron111en t  
Commitlee. p .  3 ,  March 20 ,  1 992. 

Representative John Gannon, the b i l l 's sponsor. test i fied before the 
Senate Transportation Committee on March 26, 1 992 that H . B . 698: 

! P l rovides for a specia l  Idaho wi ldl i fe motor vehicle l icense 
plate, and that a portion of the fee for such a plate I would I be 
used in nonga111e management and protection. He explai ned 
it was hoped that I 0,000 plates wou ld  be sold and $ 1 00.000 
earned. the funds to go for various nongame act iv i t ie.� . 

We conc lude that the $ 1 0.00 surcharge for the bluebird l i cense plate 
program is not part of "the fees contained in this subsection"-i .e . ,  $25 .00 
issuance and $ 1. S .OO renewal fees mandated by Idaho Code * 49-402( 8 ) 1  to 
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support the admin istration of  spec ial l icense programs that  i nvolve personal 
l icense p lates. Nor is it part of the basic reg istrat inn fee for motor vehicles 
set forth in Idaho Code � 49-402( I ) . We bel ieve a rev iewing court wou ld 
probably conclude t hat the surcharge forms no part of "the proceeds . . .  from 
any tax or fee for the registrat ion of motor vehicles" and thus does not v iolate 
the prohib it ion of art. 7 ,  sec. 1 7  of the Idaho Const i tut ion,  proh ib it i ng the 
transfer or d ivers ion of such fees away from highway projects. Such a con­
clus ion would give ful l  effect to the basic mandate that when a statute admits 
of two possible constructions, one of which wi l l  uphold i t s  val id i ty and the 
other of which w i l l  render it unconst i tutional ,  a court must adopt that con­
struct ion which is cons istent with the const i tut ion. State v. Grosec lose, 67 
Idaho 7 l ,  75 ,  1 7 1  P.2d 863, 867 ( 1 946). 

However, we must emphasize that because the l anguage of Idaho 
Code � 49-4 1 7  set t ing up the  Idaho wildl ife special p late program is ambigu­
ous, a court cou ld conclude the $ 1 0.00 contribution is, in  fact ,  a fee and hold 
the statute unconst i tutional .  For this reason, we strongly suggest that the leg­
islature c lar ify th is  maller so that the program wi l l  not be subject to allack at 
a future date. Expressly designat ing the $ I  0.00 as a contribution in the 
statute, i nstead of referring to i t  as part of the "fee," would go a long way in 
a l laying concerns. 

If you have any questions, please do not hesitate lo contact me. 

S incere ly, 

JOHN J .  MCMA HON 
Acting Chief 
Bus iness Regulation Divis ion 

1 Note that the statutes enumerating the special l icense fee programs al l  cross refer­

ence Idaho Code * 49-402(9) .  However, the legis lat ive directive governing program fees is 
nnw codified as Idaho Code * 49-402(8 ) .  The error arose in 1 993 when Idaho Code * 49-402 
was amended and one section was deleted. The cross references were not brought into con­
formity. 
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January 27, 1 995 

The Honorable J .L .  "Jerry" Thorne 
Idaho S tale Senate 
STATEHOUSE MAIL 

TH!S CORRESPONDENCE IS A LEGAL G UIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Senator Thorne: 

You have requested our office to rev iew Idaho Code * 49-434A, 
which provides for the seizure and detention of motor vehicles owned by non­
residents for wh ich the proper reg istration and operat ing fees have not been 
paid .  The statute was enacted by the 1 994 Idaho Legislature but, according 
to your letter, has not yet been put in  effect by the Idaho Transportation 
Department because the department has concl uded it is not a "law enforce­
ment agency'' and thus is not empowered to carry out the new law. 

Your quest ion is whether the Idaho Transportation Department ( ITO), 
Port of Entry Unit ,  qual i fies as a "law en forcement agency" under Idaho Code 
* 49-434A, wh ich reads: 

Any motor vehicle or combinat ion of vehicles 
owned by a nonresident and operated in  Idaho for which the 
proper registration and operat ing fees i n  Idaho have not been 
paid under the provis ions of sections 49-432, 49-433, 49-
434(5 ) or 49-435, Idaho Code, shal l ,  upon d iscovery, be sub­
ject to the fol lowing penal t ies :  

Seizure and detent ion for up to seventy-two (72) 
hours by any law enforcement agency of the vehicle and i ts  
ent ire cargo i f  the cargo does not cons ist of perishable food 
products or l i vestock; 

( I )  Release from detent ion sha l l  be accom-
pl i shed only by presentation of proper ev idence that the 
appl icable fees have been paid; or 
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(2 )  Off-loading of any cargo onto a properly 
l icensed and registered vehicle. 

(Emphasis added . )  

The term "law enforcement agency'' i s  not defined i n  this section of 
the Idaho Code, but i s  defined e lsewhere. For example, the Terrorist Control 
Act ,  Idaho Code * 1 8-8 102(3 ) .  defines " law enforcement agency" as: 

a governmental unit of one or more persons employed fu l l  
t ime or part t ime by the state o r  federal government, or a 
pol i t ical subd iv i sion thereof, for the purpose of prevent ing 
and detect ing crime and enforc ing laws or local ordinances 
and the employees of which are authorized to make arrests 
for crimes whi le act ing wi thin the scope of their authority. 

Essent ial ly the same defini t ion is used in identi fy ing agenc ies that can access 
crim inal ident i fication records, Idaho Code * I 9-48 I 2(b). and that enforce the 
Un i form Control led Substances Act, Idaho Code * 37-270 I (q) .  

Thus, the employees of a law enforcement agency arc empowered to 
enforce the laws and to make arrests. Employees of the !TD may issue c ita­
tions for m isdemeanors and in fractions. Idaho Code * 40-5 1 0. But  there is 
no provision i n  the Idaho Code that authorizes them to make arrests. Nor can 
they carry or use a firearm. Idaho Code * 49-5 1 0(5 ) .  

Other defin it ions of  a " law enforcement agency" simply enumerate 
particular agencies wi th law en forcement powers. For example, the M iss ing 
Chi ld Report Act defi nes "law en forcement agency" as: 

any law en forcement agency of the state or any pol i t ical sub­
d iv i s ion of the state, inc luding the Idaho department of law 
en forcement and any mun icipal or county sheriff department .  

Idaho Code * 1 8-4508( I ) . S im i larly, for purposes of  the Idaho Publ ic 
Records Act, a "law en forcement agency" means: 
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the office of the attorney genera l ,  the office of the state con­
tro l ler, the department or law en forcement ,  the office or any 
prosecut ing attorney, sheri ff or munic ipal  pol ice department. 

Idaho Code * 9-335(2). Clearly, the ITD do�s not qual i fy as a law enforc�­
ment agency under such defin i t ions. 

As  a prac t ical matter, the Idaho Leg is lature has l imited the authority 
of  the Port of Entry Uni t  of the ITO to issu ing c i tat ions for certain nonmov­
ing traffic infract ions and misdemeanor v iolat ions. Idaho Code * 40-5 1 0. 
Authorized employees of  the ITD do not receive peace officer tra in ing, which 
t raining is a prerequis i te to serv ing as a "peace officer" for any "pol ice or law 
en forcement agency . . .  whose dut ies i nc l ude and primari ly  consist of the pre­
vent ion and detection of crime and the enforcement of penal , traffic or h igh­
way law-; of this state or any pol i t ical subdi v is ion." Idaho Code SS 1 9-
5 1 0 1  (d) and 1 9-5 1 09(d) .  

I n  short, ITD employees have not received appropriate peace officer 
t rain ing, are forbidden to carry or use a fi rearm and lack express or impl ied 
au t hority to make an arrest. Thus ,  they arc not "peace officers" or members 
o f  a "law enforcement agency" and do not have authority to se ize and detain 
commerc ia l  motor veh ic les. I f  the Idaho Legis lature intends to confer such 
authority on ITO employees, an express delegation of authority shou ld be 
made and the employees should be requ i red to undergo appropriate t ra in ing 
as peace o fficers. 1 

S incerely, 

ALAN G. LANCE 
Attorney General 

1 You have not asked and we have not addressed concerns that have been raised e l se­

where regard ing a l legat ions o r  discriminatory enforcement arising from the fact that lhl' law 

appl ies only to motor vehicles owned by nonresidents. 
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February 7 ,  1 995 

Honorable Freel Tilman 
Idaho House of R epresentatives 
HAND DELIVERED 

THIS COR R ESPONDENCE IS  A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Legal Analys is  of Potent i a l  Church/State 
Const i tu t ional Issues Associated With an Idaho I ncome Tax 
Credi t  for Tui t ion Payments for Private School s  for Chi ldren 
in K- 1 2  

Dear Representat ive Tilman: 

QUESTION PRESENTED 

Your inqu i ry to the Office of the Attorney General posed the fol low­
ing question : Would there be potent ia l  church/state const itut ional issues asso­
ciated with an income tax credi t  for tu i t ion payments to private schools for 
chi ldren ages K - 1 2? 

CONCLUSION 

I concl ude that t here are potential consti tu t ional issues associated 
with i ncome tax cred its for tu it ion payments to private schools for chi ldren 
attending K- 1 2 . I have analyzed the consti tut ional questions under both the 
state and federal const i tut ions. I conclude that the issues are too close to cal l  
under the U nited States Consti tut ion and that tu i t ion tax credi ts for private 
schools  are probably unconst i tut ional under the Idaho Consti tut ion. 

ANALYSIS 

1 .  Analysis Under the First Amendment to the United States 
Constitution 

Th is is a question that has been presented to the Attorney Genera l 's 
Office on prev ious occasions. On February 1 5 ,  1 985 ,  Deputy Attorney 
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General Patrick J. Kole adv ised Representati ve J .F. Chadband that there were 
two l i nes of thought on the question . Kole also i ncluded an analys is  prepared 
by Idaho Educat ion Assoc iat ion attorney Byron Johnson the prev ious year, on 
March 1 5 ,  1 984. Johnson 's analysis concluded that tax credits for t u it ion pay­
ments to paroch i al schools  would  be unconsti tut ional under the F i rst 
Amendment to the United S tates Constitut ion and under art. 9, sec. 5 of the 
Idaho Const i tut ion. With regard to the First Amendment, Johnson opined : 

I n  Muel ler v. A l len, 1 463 U.S. 388, J  1 03 S. Ct. 3062, 
[ 77 L. Ed. 2d 72 1 1 ( 1 983 ) ,  the Supreme Court he ld as const i ­
tu tional a statute s imi lar to HB 698, but prov id ing for an 
income tax deduction instead of an income tax cred it .  As  
i ndicated i n  my letter of  March 1 2, 1 984, the amount of the 
c redit does not depend on the tax rate of  the ind iv idual tax­
payer. Because the credi t  prov ides a benefit to the taxpayer 
regardless of the tax rate, it appears more s im i lar to the sys­
tem of re i mburs ing parents that was struck down by the 
S upreme Court in Commi t tee for Publ ic  Education v. 
�uist, [ 4 1 3  U.S .  756, ] 93 S. Ct. 2955 ,  [37  L. Ed. 2d 948 ] 
( 1 973) ,  i han i t  does to the deduction i n  Muel ler. 

The dis t i nction between tax credits, tax exc lus ions, and tax deduc­
tions for educational expendi tures was succinct ly pointed out by the court i n  
Koysdar v. Wolman,  353 F. Supp. 744 (S .D.  Ohio ,  E.D .  1 972) ,  which was 
affirmed by the U ni ted States Supreme Court i n  G ri t  v. Wol man , 4 1 3  U .S .  90 I 
( 1973) .  I n  this case the d is trict court s tated: 

[ T ]ax cred i ts are more d irect than income tax excl usions or 
deductions. When a state grants a total exemption, . . . 
e xempted i nst i tut ions are no longer taxable ent i t ies and do 
not appear on the tax roles of the state. In  that s i tuat ion there 
i s  no longer any tax relationsh ip between the exempted ent i­
ty and the state; consequent ly, far less danger ex ists, i f  the 
exempted i nstitut ion i s  a rel ig ious one, that abrasive contacts,  
aris ing out  of tax l iabi l i ty w i l l  occur a long rel igious l ines. 
S l ightly more direct than exempt ions arc tax deductions and 
exclusions which tend to be inverse to income and go to 
reduce the base upon which a percentage tax i s  lev ied. 
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A tax cred i t ,  to the contrary, is a dol lar for dollar for­
giveness against the net payable tax as final ly computed, 
after all exclusions and deductions have been taken. A c red­
it, therefore, whi le  perhaps less i ntensive than d i rect grants, 
tends to involve the state more d irectly in  assis t ing the bene­
fited enterprise than do e ither exemptions or deducti0ns. 353 
F. Supp. at 763-4. 

The court held that the statute providing tax cred its to parents who incurred 
educational expenses was unconstitut ional under the First Amendment. I 
reach the same conc lus ion about H B  698. 

Mr. Johnson (now Just ice Johnson ) made an important point con­
cerning the d i st inct ion between tax cred its and tax deductions in the federal 
cases. I w i l l  beg in my analysis w i th a rev iew of the precedents he discusses 
and move on to several others. In Committee for Pub l ic Education v. Nyqu i st ,  
4 1 3  U.S.  756,  93 S. Ct .  2955, 37 L.  Ed.  2d 948 ( 1 973) ,  the U nited States 
Supreme Court struck down five sect ions of a New York statute that prov id­
ed for direct payment to private schools, part ial tu i t ion tax cred i ts  for lower 
i ncome taxpayers for private school tu i t ion, and reductions in  taxable income 
of up to $ 1 ,000 for middle- income taxpayers who pay at least $50 per year in 
private school tu i t ion. Id. at 773-94, 93 S. Ct. at 2966-76. On the issue of 
t u it ion grants through tax cred its ,  the Court observed: " IT lhese grants could 
not, consistent ly with the Establ i shment Clause, be given d irect ly  to sectari­
an schools." Id. at 780, 93 S. Ct. at 2969. Because t he tu it ion grants made 
no attempt to segregate sectarian and non-sectarian functions (e .g . ,  rel igious 
instruct ion vs .  transportation of students) ,  the effect was to aid sectarian 
schools contrary to the First Amendment. Id. at 783, 93 S .  Ct. at 2970-7 1 .  
Moreover, the tax benefits for middle-income taxpayers were struck clown, in  
part, because they bore no re lationship to actual expenditures, as  would a t rue  
deduction. Id. at 790, 93 S .  Ct. 2974. 

The case of Koysdar v. Wolman, 353 F. Supp. 744 ( D.C. Ohio 1 972) ,  
<{/firmed .rnh 110111 .  Grit v .  Wolman, 4 1 3  U.S. 9 1 0, 93 S .  Ct. 3062, 37 L. Ed. 2d 
1 20 I ( 1 973 ) ,  which Johnson also c ited in his letter, was l i kew ise a case deal­
i ng with tax cred its .  There the statute gave a tu i t ion tax cred it aga i nst the sum 
of the taxpayer's income, excise, sales and property tax obl igat ions, i .e. , it 
restored frum the treasury unsegregated general revenues already col lected 
and was held unconst i tu t ional as d irect state aid to rel igion. 
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Nyquist  was probably the high water mark o f  restrict ive interpreta­
t ion of the Establ ishment Clause in the area of ass istance to students or the 
fam i l ies of students attend ing private schools .  In M uel ler v. A l len,  463 U.S.  
388, I 03 S .  Ct .  3062, 77 L. Ed . 2d 72 1 ( 1 983) ,  the Un i ted S tates Supreme 
Court probably began an erosion of Nyquis t  when i t  upheld M innesota's state 
income tax deductions ava i lable to parents for their tu i t ion and transportat ion 
expenses, be their  chi ldren in publ ic or private school .  Id. at 390, n .  I ,  I 03 S.  
Ct .  at 3064, n .  I .  Muel ler characterized Nyquist  as a case in which "we held 
inval id a New York statute providing publ ic funds for the maintenance and 
repair of the physical fac i l i t ies of private schools and grant i ng thin ly d i s­
guised " tax benefi ts , '  actua l ly amounting to tu i t ion grants, to the parents of 
chi ldren attending private schools." Id. at 394, 1 03 S .  Ct. at  3066. Muel lG.r 
elaborated that Nyquist s t ruck down outright grants to low-income parents 
because they d id  not take t he form of ord i nai·y tax benefits and noted that the 
tax reductions struck down were unrelated to the amount of money actual ly 
spent by any parent on t u i t ion, but were calcu lated on the bas is  of  a formula  
contained in the statute. I n  contrast, Minnesota's deduct ion was a genuine tax 
deduction based upon actua l  (although capped) expenditures. Id. at 396, n.6, 
I 03 S .  Ct. at 3068, n.6. 

Muel ler also noted that one reason why the Nyquist scheme was 
struck down was that tu i t ion grants were provided only to parents wi th ch i l ­
dren in  non-publ ic schools .  In contrast, the M innesota deduction was avai l ­
able for tuit ion and transportation expenses for students in both public and 
private schools .  Id. at 398, I 03 S.  Ct. at 3068. Moreover, the M innesota 
scheme at issue in  Muel ler channeled all assistance that it might prov ide to 
parochia l  schools through ind iv idual parents; it was not part of  a larger 
scheme that was intertwined with d irect aid to private schools .  Id. at 399, I 03 
S. Ct. at 3069. 

A stand-alone tu i t ion tax credit avai lable only to parents for tu i t ion 
payments to private schools does not exact ly fit i n  e i ther the M uel ler or 
Nyquist facts, but I bel ieve i t  is c loser to Nyquist than to Muel ler. I t  was dis­
t inct ions between the statu tory schemes at issue in  Nyquist and Muel ler­
£'.g . ,  the unavai labi l ity of t he credi t  to publ ic schools  parents, the d i fference 
between a true tax deduct ion based upon actual expenditures as opposed to 
tax benefits arbi trari ly figured under a formula without relationsh ip  to actual 
expendi tures-that persuaded Deputy Attorney General Margaret Hughes 
that a pure private school t u it ion tax cred i t  was unconst i tut ional in her gu ide-
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l ine of February 7 ,  1 992, to R epresentative Myron Jones. 1 992 Idaho All 'y  
Gen. Ann.  Rpt. 54. 

As Hughes noted. it is d ifficu l t  to reconci le Muel ler  and Nyqui st and 
the later case of W itters v. Washington Department of Serv ices for the B l ind, 
474 U .S .  48 1 ,  1 06 S. Ct .  748, 88 L. Ed. 2d 846 ( 1 986), which held that a b i ind 
student could use state vocat ional rehabi l i tat ion assistance to atlend a rel i ­
g ious col lege, focus i ng in part upon t he  rel igious neutral i ty of prov id ing reha­
b i l itat ion assistance for educat ion of the blind. Further, since Hughes prepared 
her analysis ,  the Court has decided Zobrest v. Cata l ina Footh i l l s  School 
District ,  509 U.S .  1 ,  1 1 3 S. Ct .  2462, 2467, 1 1 2 L. Ed. 2d 1 ( 1 993) ,  which held 
that the provision of a sign l anguage in terpreter at publ ic  expense for a deaf 
student attending a parochia l  school d id not offend the Estab l i shment Clause 
because the funct ion of prov id ing s ign language trans lat ion for deaf students 
is part of a rel igious ly neut ra l  general social program. 

I th ink there has been a soften ing of the F i rst Amend nent 
Establ ishment C!�1 1sl' jurispru dence regard ing the const i tu t ional i ty of state 
prov ided benefits that taxpayers and students may decide to use in e i ther sec­
u lar or rel ig ious schools. The curren t  trend of the Un i ted States Supreme 
Court m ight al low a private school tu i t ion tax cred i t  Lo pass const i tut ional 
muster, but the Supreme Court would  have to overru le Nyqu ist or d is t inguish 
i t  on very narrow g rounds. 

2. Analysis Under the Idaho Constitution 

The issue to be analyzed is  whether tax credits for private school 
t u i t ion would be unconst i tu t ional under art .  9,  sec. 5 of t he Idaho 
Const i tu t ion. I have parsed that sect ion below as fol lows : 

* 5 .  Sectarian appropriat ions prohibi ted .-Neither 
the legis lat ure nor any county, c ity, town. township, school 
d istrict. or other pub l ic  corporation. 

1 1 1  shal l ever make any appropriation, or pay from 
any publ ic  fund or moneys whatever, 

l a !  anything i n  aid of  any church or sectarian or rel i ­
g ious soc i ety, or 
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I bJ for any sectarian or rel igious purpose, or 

le ]  to he lp  support or sustain any school ,  academy, 
seminary, col lege, un ivers i ty or other l i terary or scient ific 
i nstitution , contro l led by any church, sectarian or rel igious 
denomination whatsoever; 

1 2 1  nor sh al I any grant or donation of land, money or 
other personal property ever be made by the slate, or any 
such publ ic corporat ion, 

] a j  lo any church or 

I b I for any sectarian or re l igious purpose; 

1 3  J provided, however, that a heal th fac i l i t ies author­
i ty, as spec i fical ly authorized and empowered by law, may 
finance or refinance any private, not for profi t ,  hea l th fac i l i ­
t ies owned or operated by any church or  sectarian rel igious 
society, through loans, leases, or other transactions. 1 

There is a smal l  body of case law under art. 9, sec. 5 of the Idaho 
Const i tut ion. It does not address the precise questions that you have present­
ed on tu it ion tax cred its .  In Epcldi v. Engelk ing, 94 Idaho 390, 48 P.2d 860 
( 1 97 1  ), the court considered state o fficers '  refusal to al locate appropriated 
funds to local school districts lo a l low nonpublic school students to ride 
school districts' buses and the officers ' defense that the stalUte provid ing for 
transportation of nonpubl ic school chi ldren was unconst i tut ional under art. 9, 
sec. 5. The court s truck the statute clown under art. 9, sec. 5 of the Idaho 
Consti tut ion: 

I t  is c lear under Everson v. Board of Education, 1 330 U.S .  I ,  
67 S .  Ct. 504, 9 1  L. Ed. 7 1 1  ( 1 947) I ,  that furnishing public 
funds to parents of students attending parochial schools  to aid 
the students in attendance al those schools i s  not prohibi ted 
by the First Amendment of the Un ited States Const i tut ion. 
Board of Education v. A l len, ! 392 U.S. 236, 88 S .  Ct. 1 923, 
20 L. Ed. 2d I 060 ( 1 968)  I ,  holds that the furn ishing of  sectt­
lar textbooks by school authori t ies for use by students in 
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parochi a l  school s .  l ikew ise 1 s  not contrary to the First 
Amend ment. 

Howeve r, un l ike the prov is ions of  the Federal 
Const i t u t ion, the Idaho Consti tu t ion contains prov i sions 
spec ifical ly focus ing on private schools control led by sectar­
ian, rel ig ious authorities. In cons idering the provisions of 
Idaho Const. art. 9,  * 5,  set out above, one cannot help but 
first be impressed by the restrictive language contained there­
m .  

This  sect ion in  expl ic i t  terms prohibi ts  any appropri­
ation by the leg i s lature or others (county, c ity, etc . )  or pay­
ment from any publ ic fund, a11ytlli11g in aid of any church or 
lo help support or sustain any sectarian school ,  etc. . . .  [ l [l 
is our conclusion that the framers of our const i tut ion i ntend­
ed lo more pos i t ively enunciate the separation between 
church and state than d id  the framers of the United States 
Const i tu t ioli . . . . 

The Idaho Const. art. 9, * 5 ,  requires this court to 
focus i t s  attent ion on the legislat ion involved to determine 
whether i t  is in "aid of any church" and whether it is "lo help 
support or susta in ' '  any church affi l i ated school .  The requ i re­
ments of this constitut ional prov is ion thus e l im inate as a test 
for determinat ion of the const i tut ional ity of the statute, both 
the "ch i ld benefit" theory d iscussed in Everson v. B oard, 
supra, and the standard of Board of Education v. A l len, 
supra, i .e . ,  whether the leg i slation has a "secu lar legis lat ive 
purpose and a primary e ffect that ne ither advances nor 
inhibits rel igion . "  In th is  context ,  whi le we recognize that 
even though this legislat ion docs ass i st the s tudents to attend 
parochia l  school s ,  it also aids those schools by bringi ng to 
them those very students for whom the parochial schools 
were establ ished . Thus, i t  is our conclusion that this legis la­
tion, the effect of which would be to aid the school ,  i s  pro­
hibited under the prov is ions of Idaho Const. art. 9, * 5 .  

94 Idaho at 395, 488 P.2d at 865. 
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I n  Board of Coun ty Commissioners of  Twin Fal l s  County v. Idaho 
Health Faci l i t ies Authority, 96 Idaho 498, 53 1 P.2d 588 ( 1 974), the court con­
sidered a statute that would al low the Idaho Health Fac i l i t ies Authorit y  
( IHFA) ,  a n  authority estab l i shed by the state, to use its funds to refinance the 
outstanding debt of hospitals operated by churches or sectarian or  rel igious 
societies. The court found this prov i sion unconstitutional under art . 9 ,  sec. 5 ,  
for the fol lowing reasons: 

The appropriation of public funds to public hospi ta ls 
operated by re l i g ious sects  does not  violate the F i rs t  
Amendment to the Cons t i t u t ion of  the U n i ted States, 
Bradfield v. Roberts, 1 75 U . S .  29 1 ,  20 S. Ct. 1 2 1 ,  44 L. Ed.  
1 68 ( 1 899) .  But th i s  does not mean that such commitment of 
funds is not  violat i ve of the I daho Constitut ion. The Idaho 
Const i tut ion places a much g reater restr iction upon the power 
of slate governmen t  to a id act i v i ties u ndertaken by re l igious 
sects than does the First Amendment to the Consti tution of 
the United States. Epeldi v. Engelking, 94 Idaho 390, 488 
P.2d 860 ( 1 97 1  ) .  

. . . The moneys wh ich the I daho Health Faci l i t ies  
Authori ty was to g ive to the hospitals i nvolved comes from 
the sale o f  that Authority's bonds, and thus the moneys arc 
"public" s ince the i r  source is the proceeds of the sale of a 
bond of a "pub I ic body pol it ic and corporate."  State v. 
M usgrave, 1 84 Idaho 77, 370 P.2d 778 ( 1 962) ] .  Further, the 
refinanc ing of exist ing debt or the l end ing of money for 
reconstruct ion and equ ipping of a bui ! d i ng consists of g iv ing 
"aid" to the bui ld ing 's owner. Therefore, the agreements 
between the hospitals and :he Authority support and commi t  
publ ic moneys to  the  hospi ta ls ,  and i f  those hospitals are 
owned and/or operated by "any church or sectarian or re l i ­
g ious soc ie ty," the Consti tut ion of the S tate of Idaho has been 
v iolated. Epeldi v. Engelking, supra. 

96 Idaho at 509, 53 1 P.2d at 597. 

Based upon Epeldi ,  Hughes opined to Representat ive J ones that 
tu it ion tax cred its were unconsti tut ional because they u l t imate l y  aid the 
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schools. M r. Johnson reached the same conclusion, but his analysis of art. 9, 
sec. 5 of the Idaho Constitut ion was not spec i fical ly  grounded in the case law: 

As stated in  my letter of March 1 2 , 1 984, the effect 
or H B  667 would be to help support or sustain educational 
i nst i tut ions control led by churches, sectarian or rel igious 
denominations by al lowing a t axpayer who makes payments 
to such an i nst i tut ion for tu it ion, textbooks and transportat ion 
to receive a cred i t  from the state. This amounts to an i ndirect 
payment of publ ic funds in aid or such an inst i tut ion. Despite 
the fact that H B  698 removes the possibi l i ty  of a payment to 
the taxpayer  where the credit exceeds the amount of the tax 
l iab i l i ty of the taxpayer, the tax cred it cont inues to be an indi­
rect payment  of publ ic  funds. The dist inct ion between tax 
credi ts and t ax exemptions, as set forth above , is not a mean­
ing less d is t inction. A tax cred i t  amounts to an ind i rect appro­
priat ion of tax monies, rather than merely a system of deter­
m in ing the taxable income of a taxpayer. Therefore , it is my 
opin ion that H B  698 is unconst i tut ional under Art ic le IX, 
Sect ion 5 of the Idaho Const i tut ion.  

A tu i t ion tax credit is not an appropriation for transportation of stu­
dents to a paroch ia l  school ,  which was found unconsti tut ional in Epe ld i ,  nor 
a d irect loan of publ ic funds to a rel ig ious ly control led hospital , which was 
found unconstitut ional in 1 1-IFA. Nevertheless, under precedent of the Idaho 
S upreme Court, a tax credit can be unconstitutional if it is for an unconstitu­
t ional purpose or has an unconst i tut ional e ffect . 

I n  Vi l lage of Moyie Springs, Idaho v. Aurora Mfg. Co. , 82 Idaho 337, 
353 P.2d 767 ( 1 960), the court considered a statute authoriz ing munic ipal it ies 
to issue bonds for acqu isit ion of manufacturing, industrial or commercial 
enterprises and held i t  to he v iolative of the const i tu t ional proh ibit ion against 
any mun ic ipal ity lending its credit in aid of a corporat ion, notwithstanding 
t hat the bonds were revenue bonds and there would be an inc idental or indi­
rect benefit to the publ ic .  The court stated : 

We arc mindfu l  that u nder art. 7, * 5 l of the Idaho 
Const i tut ion I .  the legis lature has plenary power to grant such 
exemptions I from taxation I "as shal l seem necessary and 

82 



INFO RMAL G UI DELINES OF THE ATTOR N EY GENERAL 

just." An exemption which arbi trari ly prefers one private 
enterprise operating by means of fac i l i t ies prov ided by a 
munic ipal i ty, over another engaged, or desi ring to engage, in  
the same business i n  the same local ity, is nei ther necessary 
nor just. In th is  instance the exemption is intended to be 
granted by the legislature for an unconst i tu t ional purpose, 
and for that reason also is not "necessary and just." 

82 Idaho at 349-50, 353 P.2d at 775. Thus, there is a practice in Idaho of ana­
lyzing the purpose of tax exemptions and strik ing them down i f  the court 
determines that they have an unconst i tut ional purpose. There is also a prac­
t ice of stri k i ng clown d i rect aid to school ch i ldren i f  i t  has the effect of a id ing 
sectarian i ns t i tu t ions. As the court said in  Epelcl i :  

I n  th is  contex t ,  whi le we recognize that even though t h i s  leg­
is lat ion does assist the students to attend parochial schools, it 
also aids those schools  by bringing to them those very stu­
dents for whom the parochial schools were establ i shed. 
Thus,  it i s  our conclusion that th is  legislat ion, the e ffect of 
which would be to aid the school ,  is p rohibi ted under the 
provis ions of Idaho Const. art. 9,  * 5 .  

94 Idaho a t  395,  488 P.2cl at 865 .  

Epe ld i  and IHFA are not precisely on point on the issue of  tu it ion tax 
credi ts .  Epe ld i  dealt wi th  an  appropriat ion of funds to del iver chi ldren to the 
parochial school door and IHFA with publ ic funds used for d i rect loans to 
hospitals run by rel ig ious organ izations. Epeldi and IHFA did not deal wi th 
the subt ler issue of whether tu i t ion tax cred i ts are a "pay[ ment I from any pub­
l ic fund or moneys . . .  to help support or sustain any school, academy, semi­
nary, col lege, un ivers i ty . . .  contro l led by any church, sectarian or rel ig ious 
denominat ion" or "a grant or donation of . . .  money . . .  to any church or for 
any sectarian or rel igious purpose. "  But. there is case law from Oregon sug­
gesting that tax credi ts  are grants from the state. In Kel ler v. Dept. of 
Revenue, 1 2  Or. Tax 38 1 ,  1 993 WL 55294, the court characterized a tax cred­
it as an exemption from l iabi l i ty from a tax already determined and admitted­
ly val id and thus concl uded tax cred its were essent ia l ly grants by the state. 
Cf. Keyes v. Chambers, 307 P.2d 498, 50 I ( Ore. 1 95 7 ), upon which Kel ler is 
based. 
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Under a l i te ral pars ing  of art 9 ,  sec. 5 ,  a tu i t ion tax credit i s  not an 
"appropriat ion or pay I ment I from any publ ic fund"; but i t is most l ikely a 
"grant or donat ion of  . . .  money" to which art. 9 ,  sec . 5 ,  would apply. Thus, 
I opine that the Idaho Supreme Court would conc l ude that art . 9 ,  sec . 5, direct­
ly prohibits tu it ion tax cred i ts  to private schools .  

M oreover, hased on cases l ike M oyie Springs and fueldi, it is my opinion 
that the Idaho Supreme Court would go beyond the analysis of w hether tax credits arc 
payments of public moneys or grants and whether parents ( rather than rel igious 
schools) receive the d i rect bene fits of tuit ion tax cred its;  i t  wou ld l ikely look lo deter­
m i ne whether there i s  an unconst i tut ional purpose or effect to benefit rel igious edu­
cat ion in the tax cred its .  An argument focusing narrowly on the words of art. 9,  sec . 
.'>. would have some chance o f  passing consti tut ional muster if the court were to 
accep! the underlying premises t hat this provision should be parsed as a statute and 
that tax 1 : redits  arc not grants of money or other personal property ( forgiveness of 
t axes). i"'· ,tt l i tt le l ikel ihood of prevai l ing if t he court's  analysis looked to broad under­
l yi ng :.:onst i tat ional analyses of purpose and effect .  In my opi nion, the Idaho 
Supreme Court is  more l ikely t o  follow the latter path and hold tuit ion tax credits for 
private schools  to be unconst i tut ional. 

Sincere l y  yours, 

M ICHAEL S.  G I LMORE 
Deputy Attorney General 

1 I note from the materia l s  that you provided to me that the first two subdivisions of 

th i�  �··dion of the Idaho Constitu t ion are somewhat more restril:livc t han article 1 0, � 6 of the 
Montana Const itution with regard to their provisions regarding aid or assistance to sectarian 
schools. That section or the Montana Const i tution has not been construed in reported deci­
s ions, but i ts predecessor section under Montana's 1 889 Const i tut ion has. State ex rel .  
Chambers v. School District No.  I 0 o f  the County of Deer Lodge, 472 P.2d I 0 1 3  ( Mont. 1 970) 
( school board cannot constitution a l l y  levy for employment of teachers in paroch ial school ) .  
Whi le an analysis prepared for the  Montana Legislature addresses the consti tutional ity of pro­
v iding tuit ion tax credi ts  to children privately educated, I hesitate to fol low that path. Idaho's  
scanty jurisprudence on th i s  subject is not rnmpn:hensive. but it seem s  better developed than 

Montana's and as well developed as any of its sister states in the West, as the following sur­
vey of leading opinions under various state constitutions' education articles and simi lar sec­
t ions prohibit ing sectarian aid sho w :  

A laska: Sheldon Jackson College v .  State, 599 P.2d 1 27 ( A laska 1 979)  ( tu i t ion grants to stu­
dent to attend private schools rellect ing differences between public and privati: school tu ition 
are uncrn1st i tut ional-no cases on t u i tion tax credits) .  
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Cal i fornia: Board of Trustees of Leland Stanford Junior Univers i ty v. Cory, 79 Cal.  App. 3d 
66 1 .  1 45 Cal. Rprt. 1 36 ( 1 978) ( tu i t ion grant to student to attend private medical school is con­
sti tut ional, but direct payment to private school is not-no cases on tu i t ion tax credi ts) .  

Colorado: Americans U n ited for Separation of Church and State Fund, I nc.  v. State. 648 P.2d 
I 072 (Colo. 1 982)  ( higher education grants to students who attend publ ic or private universi­
t ies arc not unconsti tut ional ,  hut statute forbade grants to students to attend pervasively sectar­
ian institutions, so const i tut ionality of aid to pervasively sectarian inst i tutions was not at 
issue--no cases on tui t ion tax credi ts) .  

Nevada: State ex  re l .  Nevada Qmban Asylum v. Hal lock, 1 6  Nev. 373 ( 1 882) (appropriation 
of $X per orphan per year for orphans in sectarian orphanage is  unconst i tu t ional- - -110 cases on 

tu i tion tax credits) .  

U tah: Gobler v. U tah State Teachers' Retirement Board, 1 92 P.2d 580 ( Utah 1 948) ( state can­
not constitut ional ly credit  teacher's retirement account for t ime teacher spent teaching in 
parochial school----no cases on tu ition tax credits) .  

Washington: Weiss v. Bruno, 509 P.2d 973 (Wash. 1 973) (statute providing financial assistance 
for needy or d isadvantaged students attending publ ic or private schools was unconst i tut ional 
unless sectarian schools recei ve no benefits from grants-no cases on tu i t ion tax credi ts ) .  

85 



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL 

February 1 6, 1 995 

M r. Stanley F. Hami l ton, Director 
I daho Department of Lands 
STATEHOUSE MAIL 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR G UIDANCE 

Dear Director Ham il ton: 

QUESTION PRESENTED 

You have asked the A ttorney General 's Office to provide legal guid­
ance regarding the 1 98 7  sale of  two adjacent 320-acre parcels of state land to 
two whol ly-owned subsidiaries of Idaho Power Company for use as a pump­
storage generat ing p lant cons istent w i th art . 9 ,  sec . 8 of the Idaho 
Constitut ion. 

Our answer i s  that the 1 987 sale of two adjacent 320-acre parcels of 
state land to two whol ly-owned subsidiaries of Idaho Power for use as a 
pump-storage generat ing plant raises a constitut ional question, but there is 
insufficient i nformation to reach a conclusion. 

DISCUSSION 

Art ic le  9, sec. 8 of the Idaho Constitution reads in re levant part: 

prov ided, that not to exceed one hundred sections of state 
land shal l be sold in any one year, and to be sold in subdiv i ­
s ions of not to exceed three hundred and twenty acres of land 
to any one ind iv idual. company or corporation. 1 

( Emphasis added. )  The question is whether th is  prov ision was v iolated by 
two 1 987 sales of adjacent 320-acre parcels of state l and to Idaho Ut i l i t ies 
Products Company and Idaho Energy Resources ,  both whol ly-owned sub­
s id iaries of Idaho Power Company. The two parcels were to be used in com­
binat ion for a 640-acre pump-storage generating p lant. 
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There are two basic l ines of inqu iry that may be pursued in  order to 
determine the const i tu t ional ity of  the sales. First, are the whol l y-owned sub­
s idiaries dis t inct  legal en t ities, such that they each sat i s fy the "one individual ,  
company or corporation" cri teria o f  the Idaho Cons t i tution? A rt. 9,  sec . 8,  
Idaho Constitution. Second, even i f  they are separate legal entit ies, did the 
subsid iaries act together or  with their common paren t  corporat ion to evade the 
320-acre consti tut ional l i mi tation? See O ' Bryant v. Ci ty of I daho Fal l s ,  78 
Idaho 3 1 3 , 303 P.2d 672 ( 1 956); Webster-Soule Farm v .  Woodmansee, 36 
Idaho 520, 2 1 1 P. I 090 ( 1 920). 

Subs id iary corporations, e ven those whol ly  owned, are genera l ly  con­
sidered to be d i s t inct lega l  ent i t ies in Idaho. See, e .g . ,  Idaho Code §§ 30- 1 - 1  
et seq . ;  Ross v .  Coleman ,  1 1 4 Idaho 8 1 7 , 76 1 P.2d 1 1 69 ( 1 988);  Baker v. 
Kulczyk, 1 1 2 Idaho 4 1 7 , 732 P.2 d  386 (Ct .  App. 1 987). The answer to 
whether the s is ter corporations i n  th i s  case are dis t inct  legal ent i ties for pur­
poses of art. 9, sec. 8 then depends on the relationsh ip ,  in fact ,  between the 
whol ly  owned subsid iarie s  and between the subsidiaries and the i r  parent cor­
poration, lclaho Power Company. 

It has been suggested i n  a prior op111 1on o f  the Idaho Attorney 
General 's Office  that the "mere i nstrumental i ty" and alter ego concepts, 
which are used by courts to determ ine corporate l iabi l i ty, may be used to ana­
lyze the re lat ionship between affi l iated corporat ions for purposes of art . 9, 
sec. 8 .  Attorney General Opin ion 75-56 (9/25/74 ) .  Relevant factors may 
include: ( I )  whether the s ubs idiary l acks substantial business contacts other 
than w ith the parent or s i s ter subs id i ary; ( 2 )  whether the subsidiary operates 
solely wi th capi ta l  furnished by the parent or s i ster subsidiary; ( 3 )  whether the 
subs id iary has officers and directors in common with the parent or sister sub­
sidiary; (4) whether the s ubsidiary has an account ing and payrol l  system in 
common with the parent or sister subsid iary ;  and (5) whether t here i s  com­
mingl ing of funds  between the subs idiary and the parent or s i ster subs id iary. 
Id. Other factors may a l so be he lpful in the analysis .  See, e .g. ,  Baker � 
Kulczyk, 1 1 2 I d aho 4 1 7 , 732 P.2d 3 86 (Ct. App. 1 987 ) .  

I n  this c ase, insufficient informat ion has been provided i n  the request 
for guidance to arrive at any conc lus ion as to whether or not the two wholly 
owned subsid iaries of Idaho Power arc dist inct legal ent it ies. 
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Assuming the two whol ly  owned subsidiaries are separate entit ies, 
the second l ine of inquiry is  whether the two sister corporations have acted 
together or with their common parent to evade the 320-acre l im itation. The 
Idaho Supreme Court has interpreted art. 9, sec. 8 as prohibiting the purchase 
of more than 320 acres of state l and by two or more individuals acting togeth­
er to evade the const i tut ional l im i tat ion.  Webster-Soule Farm v� 
Woodmansee, 36 Idaho 520, 2 1 1 P. I 090 ( 1 920). In Woodmansee the court 
stated, with respect to the 320-acre constitutional l imi tation: 

If the original  purchase were made by the purchaser 
in good faith and for h imself, there would be nothing unlaw­
ful in the subsequent sale of h is  interest to one who had 
already purchased by another transaction the acreage men­
tioned in the constitutional provision. On the other hand, i f  
the orig inal purchase were made by a nominal purchaser not 
on his  own behalf, but in the interest of another person, there 
being an agreement between them to evade the const itution­
al l imi tation, then such a transaction would be inval id. 

36 Idaho at 524. 

This is  consistent with the intent of the framers of the Idaho 
Constitution. The framers speci fical ly sought to prohibit  the purchase of 
more than 320 acres by groups or associations of indiv iduals acting in con­
cert. See Idaho Const itutional Convention, Proceedings and Debates, vol .  I, 
at 84 1 ( 1 889).  The framers bel i eved that an acreage l imitation was necessary 
so that "monied syndicates" and "monied men 's cattle ranches" would not be 
able to lock up large parcels of l and and prevent population growth and set­
t lement. See Remarks of Mr. Ainsl ie, Idaho Constitutional Convention, 
Proceedings and Debates, vol. I, at 840 ( 1 889). 

It fol lows that art. 9, sec. 8 would be v iolated if  Idaho Power's two 
whol ly  owned subsidiaries, in fact ,  acted on behalf of Idaho Power as norni­
nal  purchasers i n  an attempt to evade the constitut ional l imi tat ion. 
Addit ional ly, art .  9, sec. 8 would be violated i f  the two whol ly owned sub­
sidiaries were created by Idaho Power for the sole purpose of avoid ing the 
acreage l imitation. O' B ryant v. Ci ty of Idaho Fal ls,  78 Idaho 3 1 3 , 303 P.2d 
672 ( 1 956 ). The Idaho Supreme Court has held " [  t [hat which the constitut ion 
direct ly prohi bi ts may not be done by indirection through a plan or instru-
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mental ity attempting to evade the constitutional prohib i tion ."  78 Idaho at 
325, 303 P.2d at 678. Further factual investigation is  necessary to defini t ive­
ly determine the intent of the purchasers. 

Finally, any sale of state land made in v iolation of article 9, sec. 8 is ultra 

vires and void. See Newton v. State Board of Land Commissioners, 37 Idaho 58, 2 1 9  

P. I 052 ( 1 923 ) ; Webster-Soule Farm v. Woodmansee, 36 Idaho 520, 2 1 1 P. I 090 

( 1 920). 

Sincerely, 

STEPHANIE A. B ALZARINI  

Deputy Attorney General 

Idaho Department of Lands 

1 Originally, the Idaho Constitution l imited purchases to 1 60 acres of school land. In 
a 1 95 1  amendment, the acreage l imitation was increased to 320 acres, and in 1 982, the phrase 
"school lands" was amended to read "state lands." 
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Honorable Pete Cenarrusa 
Secretary of State 
STATEHOUSE MAIL 

M arch 3 1 ,  1 995 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Mr. Cenarrusa: 

QUESTION PRESENTED 

Pursuant to Idaho Code * 59-704, the Secretary of State has request­
ed an opinion as to whether the fact that he is  a l ivestock producer and runs 
sheep on private and federal lands, some of which, being adjacent to state 
land, presents a conflict of interest to h is  rev iewing state land leases and vot­
ing on appeals of actions by the Department of Lands as a State Land Board 
member. 

The fact that Mr. Cenarrusa is a l ivestock producer and runs sheep on 
land adjacent to state land presents no confli ct of interest under Idaho's Ethics 
in  Government Act found at chapter 7 of t i t le 59 of the Idaho Code. 

At statehood, the federal government granted sections 1 6  and 36 of 
each township to the State of Idaho for the support of common schools.  
These lands are referred to as school lands in art. 9,  sec.  4 of the Idaho 
Constitut ion and are held in trust by the state for the support of Idaho's com­
mon or publ ic schools. The state public school fund consists of income 
derived from the school lands through sales, leases, sale of t imber or miner­
a ls ,  and other act iv ities. The interest earned from the public school fund i s  
appropriated annual ly to support the ongoing operat ion of Idaho's public 
schools. 

The distribut ion of state endowment lands creates an interesting 
"crazy qui l t  pattern" across the state. In some instances, endowment lands are 
surrounded by federal land, and in  other areas they adjoin private l and. This 
s i tuation makes i t  extremely difficult for the Idaho Department of Lands to 
manage isolated state parcels .  In recent years, there has been cons iderable 
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effort to consol idate state holdings through land exchanges w i th the federal 
government or w i th priv ate landowners. 

Much of the state land, l i ke much of the land in Idaho, is  unfenced. 
This is because, in  many instances, the cost of fencing exceeds the value of 
the land. Animals roam at large on the open range and may g raze upon pri­
vate land, state l and or federal lands.  In addit ion, animals from one herd may 
forage on state leases or federal a l lotments in common with an imals from 
other herds. 

The Secretary of S tate, Pete Cenarrusa, does not hold any state land 
leases and has not held any state l eases s ince tak ing office in 1 967. M r. 
Cenarrusa was a stockho lder of the East S ide B l ai ne County Livestock 
Grazing Association in 1 969 when the Association was issued a state grazing 
lease. The association leased the land until i t  was d issolved in 1 987. 

The Secretary of S tate has remained in  the l i vestock bus iness and is  
a princ ipal of the Biskay Land and Li vestock Company. Biskay owns private 
grazing land and also holds federal grazing permits. At present, B iskay holds 
grazing permits wi thin two federal a l lotments.  These a l lotments are the Iron 
Mine Al lotment and the Wild Horse Allotment. 

The Iron M ine A l l otment adjoins private land owned by B iskay. The 
Wild Horse Al lotment does not adjoin any land owned by Mr. Cenarrusa or 
Biskay. Both federal a l lotments include within their boundaries parcels of 
school land. Within the I ron Mine Al lotment are several parcels of school 
land presently leased to Schindler B rothers of  Cal ifornia,  Grazing Lease No. 
G-7 1 90- 1 .  The l ands leased by Schindler B rothers were first l eased to them 
in  1 99 1 .  Rental is based upon the n umber of AU Ms 1 that it is  est imated the 
land can sustain .  Schindler Brothers pay the cattle AUM rate. The Wi ld 
Horse Al lotment is  a common use sheep a l lotment wi th several operators 
holding federal g razing permits; it  contains n ine sect ions of un leased state 
land. 

The state land with in the I ron Mine Al lotment and that withi n  the 
Wild Horse Allotment are unfenced. While there does not appear to be any 
intent to graze an imals u pon this land, it is acknowledged that an i mals 
belonging to Biskay as well  a.'> animals from other herds may from time to 
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t ime inadvertently graze upon state l ands. The state parcels are not taken into 
account by the federal government in determining the carrying capaci ty of the 
federal al lotments adjoining the land. In other words, B iskay may not graze 
any more animals on the federal land than that land is able to sustain .  

The state land leases within the two al lotments are administered by 
the Idaho Department of Lands. "The Land Board has never been required to 
take any action with respect to the specific parcel s  of land in question. 
Consequently, the Secretary of State has never had to cast a vote regarding 
these lands. State leases are normally issued adm inistratively by the 
Department without involvement by the Land Board other than the s ignatures 
of the Governor and the Secretary of S tate." 

ANALYSIS 

The term confl ict of interest has a very specific  meaning under Idaho 
law. Confl ict of interest is  defined in Idaho Code § 59-703( 4 ) :  

"Confl ict o f  interest" means any official  action or  
any deci sion or  recommendation by a person acting in  a 
capacity as a publ ic  officia l ,  the effect of which would be to 
the private pecuniary benefit of the person or  a member of 
the person 's household, or a business with which the person 
or a member of the person 's household is associated, unless 
the pecun iary benefit arises out of the following . . . .  

The statute then goes on to discuss exceptions to the definit ion of confl ict of 
interest. One of these exceptions has relevance to th is  case. Subsection (b) 
of subsection (4) states: 

Any action in the person's official capacity which 
would affect to the same degree a class consisting of an 
industry or occupation group in  which the person, or a mem­
ber of the person's household or business with which the per­
son is associated, i s  a member or is engaged. 

Idaho Code § 59-704 sets forth the actions required to be taken by a 
public official in cases in w hich a conflict of interest arises. That code sec­
tion provides in relevant part: 
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A publ ic official shal l  not take any official action or 
make a formal decis ion or formal recommendation concern­
i ng any matter where he has a conflict of interest and has 
failed to disclose such confl ict as provided in this section. 
D i sclosure of a conflict does not affect an elected public offi­
c ial 's authority to be counted for purposes of determining a 
quorum and to debate and to vote on the matter. unless the 
public official requests to be excused from debate and voting 
at his or her discretion. In order to determine whether a con­
fl ict of in terest exists relative to any matter within the scope 
of the official functions of a publ ic official , a public official 
may seek legal advice from the attorney representing that 
governmental entity or from the attorney general or from 
independent counsel .  If the legal advice is that no real or 
potential conflict of interest exists, the public official  may 
proceed and shall not be subject to the prohi bit ions of this 
chapter. If the legal advice i s  that a real or potential confl ict 
may exist ,  the public official : 

If he is an elected state public official ,  he shal l  pre­
pare a written statement describing the matter required to be 
acted upon and the nature of the potent ial confl ict, and shall 
fi le such statement with the secretary of state prior to act ing 
on the matter. A publ ic official  may seek legal advice from 
the attorney representing that agency or from the attorney 
general or from independent counsel .  The elected public 
official may then act on the advice of the agency's attorney, 
the attorney general or independent counsel .  

(Emphasis added. )  

I n  the first instance i t  does not appear that the Secretary o f  State has 
a conflict of interest as defined by Idaho Code § 59-703. The Secretary of 
State does not hold any state land leases and, in voting to establ ish state graz­
ing rates or on an appeal of a state lease auction or on confl ict bids, he is  not 
provid ing any pecuniary benefit to h imself or to his fami ly. In addit ion, the 
land leases with in  the Iron Mine Al lotment and within the Wild Horse 
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Al lotment have been admin istered and dealt with solely by the Idaho 
Department of Lands.  Questions involving these two leases have never come 
before the State Land Board, and the Secretary of State has not been cal led 
upon to vote for or against a lease award made by the Department of Lands.  

The fact that the Secretary of State is a l ivestock producer does not 
create a confl ict of interest with respect to h is posit ion on the Land Board. 
Even if Idaho Code * 59-703(4) could be read as defin ing a conflict of inter­
est in this case, subsection (b)  of subsection (4) creates an exception. The 
Secretary of State is not affected by the establ ishment of rates for state land 
leases or the appeal of lease auctions or ru l ing on confl ict bids any more than 
anyone else in the l ivestock i ndustry. His interest is s imply too remote to be 
cons idered a confl ict of interest under Idaho law. 

If questions i nvolv ing state land leases w ithin the Iron M ine 
Al lotment or within the Wi ld Horse A l lotment ever come before the Land 
Board, the Secretary of State may wish to consider this as a potential confl ict 
of interest and deal with it pursuant to the provis ions set forth in Idaho Code 
* 59-704. That code section only requires the disclosure of the confl ict of 
interest and speci fically prov ides that once the confl ict is disclosed that the 
public official with the potential confl ict of interest is not disqual ified from 
voting on the matter. Disclosure i s  being recommended only because it 
appears to be the most prudent course of action and the one best in keeping 
with the spirit of the Idaho Ethics in Government Act. 

I hope this in formation is  of assistance to you. This letter does not 
constitute a rul ing or official opinion of the Attorney General 's Office. It is  
intended merely to explain the question set forth in your letter of  February 22, 
1 995, and the concl usions set forth in this letter are based on the facts out l ined 
in your letter of February 22, 1 995. Obviously, any change in those facts or 
addit ional facts could result in a d i fferent analysis .  
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1 An "AUM" or "animal uni l  monlh" is defined by lhc Land Board's Grazing Rules 

as 1hc "I floragc necessary to feed a cow or cow with calf under s ix (6)  monlhs of age for one 

month. Five head of sheep, or five ewes with lambs arc appraised as one ( I )  AUM and one 
horse i s  appraised as one and one-hal f  ( 1 - 1 /2) A U M . "  I DAPA 20.03. 1 4.0 I 0.02. 
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June 30, 1 995 

David D. Duthie, Deputy Director 
Department of Labor & Industrial Services 
STATEHOUSE MAIL 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Opinion Regarding H.B. I 00 (Idaho Code § 44-2206) 

Dear M r. Duthie: 

You have requested an Attorney Genera l 's opinion regarding issues 
you identify as having been raised by the enactment of H .B .  No. 1 00 (codi­
fied al Idaho Code § 44-2206 ) . This bi l l  was passed by the 1 995 Idaho 
Legis lature and takes effect July I ,  1 995. H .B .  I 00, as amended, states: 

INSTALLATION OF ELECTRICAL SERVICE 
EQUIPMENT. Electrical serv ice equipment shal l be per­
mitted to be i nstalled in or on a m anufactured home, prov id­
ed that al l  of the following condit ions are met : ( I )  the ser­
vice equipment must be completely instal led by ei ther the 
manufacturer of the structure or an Idaho l icensed electrical 
contractor 

Idaho Code § 44-2206( I )  (emphasis added). 

The amendments to H .B .  1 00 raise the fol lowing questions: 

I .  Does H .B .  I 00 conflict w ith the National Electrical 
Code ( 1 993 edit ion) regarding the onsi te instal lation of elec­
trical service equipment in or on a manufactured home? If 
so, which standard takes precedence? 

2. Docs the portion of H.B.  I 00 that authorizes an elec­
trical contractor to undertake onsi tc insta l lation of electrical 
serv ice equi pment in or on a manufactured home confl ict 
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with the scope of authority otherwise afforded electrical con­
tractors in the S tate of Idaho? 

3. Does the Department of Labor and Industr ia l  
Serv ices have the authority to inspect onsite i nstal lations of 
electrical service equipment in or on a manufactured home i f  
such installations are undertaken in accordance with the 
terms of H.B.  i 00'? 

The Nat ional Electrical Code (NEC) has been adopted by ru le as the prevai l ­
ing authority in  the State of Idaho. IDAPA 07.0 1 .060 1 1 .  The NEC would 
therefore govern the instal lation of electrical serv ice on a manufactured home 
in the absence of H.B.  I 00. 

ANALYSIS 

1. H.B. l 00 Conflicts With, and Takes Precedence Over, the 
National Electrical Code Regarding the Onsite Installation ot' Electrical 
Service Equipment for Manufactured Homes 

On its face, H .B .  I 00 presents a d i rect confl ict with the National 
Electrical Code ( NEC) w ith respect to the instal lation of onsite e lectrical ser­
v ice equipment for manufactured homes. H .B .  1 00 authorizes the installat ion 
of an e lectrical serv ice d i rectly "in or on" a manufactured home at the onsite 
locat ion.  By contrast, the NEC, Article 550-23(q) states : 

(a)  Service Equipment. The mobile home serv ice 
equipment shal l  be located adjacent to the mobile home and 
not mounted in or on the mobile home. 

(Emphasis added. )  Art ic le 550-2 of the NEC defines a "mobi l e  home" to 
include manufactured homes. 

In short, H .B .  I 00 authorizes the instal lat ion of an e lectrical serv ice 
direct ly  upon a manufactured home at the onsite locat ion. The re levant pro­
visions of the NEC, which constitutes the sole adopted standard for electrical 
insta l lat ions in Idaho, precludes the onsite instal lation of an e lectrical serv ice 
upon a manufactured home. Therefore, a d irect confl ict exists between the 
two standards. 
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When a confl ict exists between two standards having the force and 
effect of law, the principles of statutory construction dictate that the later in  
t ime prevai l .  Union Pacific Rai lroad Co.  v .  Board of Tax Appeals, 1 03 Idaho 
808, 654 P.2d 90 I ( 1 982). Thus, H .B .  1 00 takes precedence over the paral lel 
provisions of the N EC. It fol lows that, in Idaho, electrical service equipment 
may be instal led in or on a manufactured home, despite the provi s ion of the 
National Electrical Code that such electrical serv ice equipment must be locat­
ed adjacent to the manufactured home and not mounted i n  or on i t .  

2. H.B. 100 may be Harmonized With the Other Provisions of the 
Idaho Code Governing Installation of Electrical Service Equipment, and 
an Eledrical Contractor may Instal l  Electrical Service Equipment Upon 
a ManUJfactured Home so Long as Said Contractor is Properly Qualified 
or Supervised 

H.B .  I 00 authorizes an "Idaho l icensed electrical contractor" to 
install electrical service equ ipment in or on a manufactured home. You ask 
whether this prov is ion of Idaho Code § 44-2206 confl icts with Idaho Code § 
54- 1 0 1 0( 1  ) ,  which states: 

On and after Ju ly I ,  1 96 1 ,  any electrical contractor 
who works as a journeyman electrician,  as here in  defi ned, 
shal l  be required to have a journeyman electric ian's l icense 
issued under the provisions of this act. A l l  instal lations of 
electrical w iring, equipment or apparatu s  made by an electri­
cal contractor shall be done by or under the direct superv is ion 
of a l icensed journeyman electrician. 

Thus, at first blush, it appears that H . B. I 00 in t itle 44 of the Idaho Code 
authorizes an electrical contractor to undertake actual phys ical instal lations of 
electrical service equipment in or on manufactured homes, whereas title 54 of 
the Idaho Code appears to restrict such instal lations to journeymen electri­
cians. 

I t  is a bas ic principle of statutory construction that when two statutes 
deal with the same subject matter, they must be construed harmoniously and 
consistently if  at a l l  possible. State v. Maland, 1 24 Idaho 537, 540, 86 1 P.2d 
1 07,  1 1 0 (Ct. App. 1 993); State v. Paul, 1 1 8 Idaho 7 1 7, 7 1 9, 800 P.2d 1 1 3 ,  1 1 5 
(Ct. App. 1 990). In the absence of repeal or amendment, new provisions 
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enacted by the legislature are presumed to accord with the legis lative policy 
embodied in  prior statutes relating to the same subject matter. Cox v. Muel ler, 
1 25 Idaho 734, 736, 874 P.2d 545, 547 ( 1 994). 

We do not read H .B .  I 00 as extending the scope of permiss ible con­
duct by an e lectrical contractor. Rather, H .B .  I 00 should be read as harmo­
nizing with chapter I 0, title 54, which comprehensively regulates the conduct 
of electrical contractors and other professionals who work in this area. 

In genera l ,  chapter I 0, title 54 provides that an electrical contractor is  
the person or business entity which carries on the business (bidd ing, con­
tracting, des igning, etc. )  of electrical insta l lations. Idaho Code § 54-
1 003A (  I ) . Only a journeyman electrician or a properly supervised apprentice 
electrician is  statutori ly  authorized to personal ly  perform the actua l  phys ical 
insta l lation of electrical wiring or equipment. Idaho Code § 54- 1 003A(2) 
and (3 ) .  All actual electrical installation by an electrical contractor must be 
done by a journeyman electric ian or a properly superv ised apprentice electri­
cian. Idaho Code § 54- 1 0  I 0( 1 ). 

Thus, read in  the context of the entire Idaho Code, H.B.  I 00 provides 
that a l icensed electrical contractor can instal l electrical service equipment 
upon a manufactured home if the electrical contractor ( I )  is also l icensed as a 
journeyman electrician, (2) is undertaking the i nstal lation through the service 
of a journeyman electric ian, or (3) is  undertaki ng the insta l lation through the 
service of an apprentice electrician working under the direct supervi sion of a 
journeyman electrician. 

This reading i s  bolstered by H .B .  I 00 i tsel f  which states that the 
instal lation of  electrical service equipment in or on a man u factured home is 
perm itted: 

provided that all of the following condit ions are met: . . .  (2 )  
The instal lation of  the service equipment must otherwise 
comply with article 230 of the national electrical code, 1 993 
edition, . . .  

Article 230- 1 of the NEC covers service conductors and equipment for con­
trol and protection of services and their insta l lation req uirements. A rticle 230 
detai ls  the standards for such electrical service components as drop conduc-
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tors underground/lateral conductors, entrance conductors, d isconnects, and 
overcurrent protection . Importantly, the statutory qual ifications for an "elec­
trical contractor" contained in t it le 54 of the Idaho Code do not include a pre­
requisite of any actual electrical insta l lat ion experience. Idaho Code § 54-
1 007( I ) . Thus, the technical knowledge required to comply with article 230 
of the NEC is beyond the scope of the statutory defi nit ion of an electrical con­
tractor. We therefore conclude that the Idaho Legislature could not have 
intended that electrical contractors can persona l ly  undertake the physical 
instal lation of electrical serv ice equ ipment set forth in H . B .  1 00. We cannot 
attribute to the Legislature an i ntent to authorize conduct so adverse to the 
public health and safety. 

3. The Department of Labor and I ndustrial Services can Inspect the 
Electrical Service Equipment Installation Authorized by H.B. 100 

The Department of Labor and I ndustr ia l  Serv ices is  authorized to 
i nspect any electrical instal lation in the S tate of I daho coming under the pro­
v i sions of chapter I 0, t it le 54, Idaho Code. Idaho Code § 54- 1 004. Chapter 
I 0, t it le 54, Idaho Code, addresses irse l f  to all e l ectrical i nstallations in the 
State of Idaho which are addressed and control l ed by the standards of the 
National Electrical Code. Idaho Code § 54- 1 00 I .  The instal lation of e lectri­
cal serv ice equipment for manufactured homes is a matter coming within the 
scope of the NEC .  Therefore, the Department's e lectrical i nspectors are statu­
tori ly authorized to inspect any such electrical i n stal lations. 

I hope this adequately addresses your q uestions .  If you have any 
additional questions with respect to this matter, p lease fee l  free to contact me. 

1 00 

Sincere ly, 

JOHN J .  MCMAHON 
Chief, Admin istrative 
& Contract Law Div ision 



INFORMAL G UIDELIN ES OF THE ATTORNEY GENERAL 

August 9, 1 995 

J .D .  Wi l l i ams, State Control ler 
Office of the State Controller 
STATEHOUSE MAIL 

THIS CORRESPONDENCE IS A LEGAL GUIDELIN E  OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: �righting the Idaho Administrative Ru les 

Dear Mr. Wi l l iams: 

You have asked us two questions regarding Idaho's admin istrative 
ru les. First, you ask what legal remedies exist for the Ru les Coordinator to 
control the reprinting and distribution of Idaho's administrative ru les. You 
also inquire whether the Rules Coordinator can legal ly  restrict publ ic access, 
through, for example, the use of fees, to internal documents prior to the i r  offi­
cial  publicat ion, such as draft documents or internal documents contain ing 
customer mai l ing l i sts, categorized subscriber l ists, Rules D iv ision market­
ing/strategy papers or other related documents. 

A. Idaho Administrative Rules and Copyright Law 

Your first question, whether legal remedies exist for the Ru les 
Coordinator to control the reprint ing and distribution of Idaho's administra­
t ive rules, essential ly raises an issue of copyright l aw. Namely, does the Rules 
Coordinator have a copyright in  the Idaho Admin istrative Rules that can be 
legal ly protected. The s imple answer to this question is "no." 

I understand that the D iv is ion of Statewide Administrat ive Rules has 
taken the pos i t ion that because i t  is sel f-support ing and because, under Idaho 
Code * 67-5205(2) ,  it has the authority to sel l copies of the ru les to the pub­
l ic, it  has a legally protected copyright interest in  the ru les. However, it is 
wel l  settled that the law, whether in the form of opinions, statute�, or ru les, 
cannot be copyrighted. The law belongs in  the public domain and is, there­
fore, uncopyrightable. 

I O I 
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The rule that the l aw is i n  the pub l ic domain and not copyrightable 
was first enunciated by the Un i ted States Supreme Court in  Wheaton v. 
Peters, 33 U .S .  (8 Pet.)  59 1 ,  8 L. Eel. 1 055 ( 1 834). In that case, the Supreme 
Court rejected an action for infringement of a copyright on Wheaton 's vol­
t11nes of  Suprem e  Court O pinions, observing:  

[T]he Court is unan imous ly  of [the] opinion, that no reporter 
has or can have any copyright in the written opinions del iv­
ered by this court; and that the judges thereof cannot confer 
on any reporter any such right. 

33 U . S .  at 668 .  Fifty years later, in Banks v. Manchester, 1 28 U .S .  244, 9 S .  
Ct. 36 ,  3 2  L .  Eel. 425 ( 1 888), t h e  S upreme Court held invalid an Ohio l aw 
which authorized the official  reporter for the Ohio Supreme Court to obtain ,  
in  h is  own name,  a copyr ight on the opinions of the Ohio Supreme Court, stat­
mg: 

The whole work clone by the judges constitutes the authentic 
expos i t ion and i nterpretat ion of the l aw, which, b inding every 
c itizen,  i s  free for publ ication to al l . . . .  

1 28 U . S .  at 253 .  

The princ iple that the law belongs t o  the publ ic and cannot be copy­
righted does not only apply to judic ia l  opinions. It also appl ies to legislat ively 
enacted statutes, see State of Georgia v. The Harrison Co., 548 F. Supp. 1 1 0 
(N .D .  Ga. 1 982) ,  and administratively promulgated rules. See Bui lding 
Offic ia ls  and Code Adm .  v. Code Technology, Inc., 628 F.2d 730 ( I  st Cir. 
1980).  Moreover, this doctrine appl ies even in those s i tuations where a state 
legis lature itse l f  has attempted to copyright the law or to confer that copyright 
on another enti ty. See B anks and Harrison Company. S i mply put,  no one per­
son or entity can claim ownersh i p  of the law or obtain a legal ly  protectable 
copyright interest in it. 

This is not to say that publ ishers who compile cases or statutes can­
not obtain a copyright in whatever creat ive aspect of  the compi lation they 
themselves have contributed. For example, West Publ i shing Co. has a copy­
right in  its own headnotes to its reporters. Moreover, in an extremely contro­
versial  and wide ly  cri t ic ized opin ion ,  the Eighth Circu i t  Court of Appeals also 
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held West Publ ish ing Co. could copyright i ts  paginat ion.  See West Pub. Co. 
v. M ead Data Cent., Inc., 799 F.2d 1 2 1 9  (8th Cir. 1 986 ) .  However, West 
Publ i sh ing Co. has no copyright i n  the text of  the opin ions. Also,  i n  order for 
a pub l isher's contribution to be copyrightable,  i t  must involve some "minimal 
degree of creati v ity." In Feist Publ ication v. Rural Telephone Serv ice Co., 
499 U.S. 340, 1 1 1  S .  Ct. 1 282, 1 1 3 L .  Ed. 2d 358 ( 1 99 1  ) ,  for example, the 
Supreme Court held that the arrangement of names and numbers in the white 
pages of a telephone book was not copyrightable as s imply l isting the names 
in alphabetical order was not even remotely creative. L ikewise, in State of 
Georgia v. The Harrison Company, 548 F. Supp. 1 1 0 (N.D. Ga. 1 982), the 
court not only held that the Georgia  Statutes were uncopyrightable, but also 
that there was no val id copyright to t i tle, chapter and article headings that 
amounted to mere "labels ."  The court reasoned that brief descript ive lan­
guage, such as "Torts," "Mental Health" and " Domestic R elations" used only 
to desi gnate or describe something did not merit a copyr ight. Id. at 1 1 5 .  

Applying th is  precedent to  your situation, it i s  c lear that the text to  
Idaho's administrative rules may not  be copyrighted and that  no legal remedy 
exists for preventing others from copying and d istribut ing that text. Beyond 
the tex t  of the ru les ther.1selves, the Office of Administrative Rules would 
have to ask what i t  has uniquely contributed to its publ ication of the rules and 
whether this contri bution involved any degree of creat iv i ty. If the rule 
sequence has al ready been establ i shed in advance, it is unl ikely you can 
obtain a copyright  to the numbering of the ru les.  Likewise, even if the Rules 
Coordinator and not the agency provides the t i t les or head ings, these may be 
v iewed as mere descriptive l abels and uncopyrightable. However, if you have 
provided any indexes, annotations, notes or comments, these port ions of the 
publication probably arc copyrightable. As to those port ions of your publica­
tion that are copyrightable, you can protect them liy seek ing an injunction 
against the ir  republ ication and distribution by a th ird party. 

B.  Draft Rules and the  Public Records Law 

Your second question concerns public records law. You have asked 
whether the Coordinator can legal ly restrict publ ic access ,  through the use of  
fees, to internal documents prior to the ir  official publicat ion,  such as "draft 
documents" or " internal documents containing customer mai l ing l i sts, cate­
gorized subscriber l i sts, Rules Division marketing/strategy papers or other 
related documents. "  I am not fami l iar with al l  of the internal documents in  
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your possession,  so I am u nable offer an opinion concerning whether each one 
constitutes a publ ic record and, if i t  does, whether it nevertheless fits into one 
of the exemptions tu disclosure fou nd at Idaho Code § 9-340. Because your 
prim ary concern appears to be drafts of admin istrative rules, I w i l l  address 
that issue. If you have q uestions regarding other internal documents beyond 
draft rules, p lease do not hesitate to send those dornments to me to rev iew 
whether they must be d i sclosed under the publ ic records law. I would note, 
however, that Idaho Code § 9-348 contains strict prohibi t ions against distrib­
uting mailing or telephone l ists. R egarding draft adm i n istrat ive rules I w i l l  
first address whether they must be  d isclosed i f  a publ ic  record req uest is made 
and then address whether you can charge a fee beyond the copy ing cost. 

1 .  Disclosure 

Draft administrative ru les in your possession must be d isclosed i f  a 
publ ic record request i s  m ade. The intention of the legislature i n  enacting the 
Idaho public records law was that all records maintained by state and local 
government entit ies must be avai lable for publ ic access and copying: 

Every person has the right to examine and take a copy of any 
publ ic  record of this state and there is a presumption that all 
publ ic records in Idaho are open at all reasonable times for 
inspect ion excep t  as otherwise expressly provided by statute. 

Idaho Code § 9-338( I ) . Public records are, in turn, broadly defined by the 
publ ic records l aw which  states: 

"Pub l ic Record" includes ,  but is not l imited to, any 
wri t ing contain ing information relating to the conduct or 
admin istrution of the publ ic 's bus iness prepared, owned, 
used or retained by any state or local agency regardless of 
phys ical form or characteristics. 

Idaho Code § 9-337( 1 0) .  Draft rules would  appear to fal l  with in this defini­
t ion of a publ ic record and be subject to d isc losure un less they were covered 
by an exemption . 

Idaho Code § 9-340 contains the exemptions from disclosure. Un l ike 
draft legis lation, there is no express exemption for draft ru les found in  this 
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code section. However, Idaho Code * 9-340 does state that in add i tion to the 
spec i fic exemptions l isted , a document need not be d i sclosed i f  it is e xempt 
under any other "federal o r  state l aw." A n umber of s tates wi th  s imi lar lan­
guage in their public records laws h ave concl uded that the princ ip le of sepa­
ration of powers and the common law execut ive pri v i l ege exempt from d is­
closure certain  draft documents in  the execu t ive branch .  See Doc v. AJaskil., 
72 1 P.2d 6 1 7  (A laska 1 986), Guy v.  Judic ia l  Nomina t i ng Commission, 659 
A.2d 777 (De l .  1 995 ); K i l l i ngton, Ltd. v. Lash, 572 A.2d 1 368 ( Vt. 1 990). 
The basis for th i s  impl ied "del ibera t ive process" exempt ion is that the execu­
tive branch cannot funct ion  withou t  some "opportun i ty for private exchange 
. . .  " and critical debate in the formu lation of pol icy. Lash, 572 A . 2d at 1 374. 
Consequently, federal and state courts have been "nearly unanimous in  sup­
porting the existence of some spec ies of executive pri v i lege."  Id. at 1 372.  
Most publ ic records laws, i ncluding the Federal Freedom of Information Act, 
expressly protect this pri v i lege. W here it is not expressly protected, courts  
have nevertheless acknowledged the privi lege and its basis i n  separation of 
powers principles and have construed the i r  public records laws as  impl ic i t ly  
conta in ing i t .  Sec Lash. 

While the Idaho S upreme Court has not rev iewed an executive priv­
i lege i ssue, it seems clear that the privi lege ,  even i f  i t  were read into the l ist 
of d i sc losure exemptions, would not apply under these c i rcumstances. Dra ft 
rules that have been sent to the Rules  Coordi nator are e ssentia l l y  formal pro­
posals .  The reason they are sent to the Coord i nator is for publ icat ion to th ird 
parties i n  the Administrat i ve Bul let i n .  The i nter-agency del iberat i ve process 
and formulat ion of pol icy i s , to a l arge extent ,  complete by the t ime the R ules 
Coord inator rece i ves draft rules for publication .  In my opinion an execut ive 
priv i l ege, which is designed to protect a confidential deliberat ive process, 
would not appl y  to rules that have al ready been distributed to another agency 
for the purpose of publ icat ion. 

2. The Fee C harged 

Given that the draft rules in  the Rules Coordinator 's possession prob­
ably must be d i sc losed i f  a request is made, the next i ssue is whether you can 
restrict access to the ru les by charg i ng a fee beyond the copy ing cost. The 
publ ic  records law provides strict measures for determ i n ing the costs that may 
be charged when a request for a publ i c  record is made. Idaho Code * 9-338(8)  
provides in pert inent part : 
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A public agency or public official may establ ish a 
copying fee schedule. The fee may not exceed the actual cost 
to the agency for copying the record if another fee is not oth­
erwise prov ided by law. The actual cost shall not inc lude any 
administrat ive or labor costs result ing from locating and pro­
v iding a copy of the public record. 

The pol icy behind this prov ision is that examination and copying of public 
records is part of the public business, already funded by taxpayers. Therefore, 
fees for copying may not exceed the "actual cost" to the agency, and a public 
agency is expected to absorb the labor and administrat ive costs. 

A question may arise as to whether the phrase unless "otherwise pro­
v ided by law" could incl ude an addit ional fee beyond the actual cost of copy­
ing if the additional fee was set by a ru le promulgated by the Rules 
Coordinator. Idaho Code § 67-5205(2) grants the Coordinator the authority 
to set prices for the administrative code, permanent supplements, the bul letin, 
reprints and bound volumes, pamphlet ru les and statements of policy. 
Moreover, these prices can be set "without reference to the restrictions placed 
upon and fixed for the sale or other publ ications of the state ." Could the 
Coordinator use the authority granted in this section to charge a fee beyond 
the actual cost or copying if a request for a spec ific draft ru le was made? In 
my opin ion, he could not . 

While Idaho Code § 67-5205(2)  gives the Coordinator the authority 
to set prices for the Coordinator 's compi lations of ru les, draft ru les and poli­
cy statements, i f  a member of the public seeks to copy just one draft rule, in 
my opin ion, it would run counter to the purpose of the publ ic records law to 
require that individual to purchase an entire compi lation of rules and pay the 
extra fee for this compi lation. Charging exorbitant copying fees or requ iring 
the purchase of compilations of draft rules when only one draft rule was 
requested would d iscourage requests for public records and contradict the 
government openness that is the bas is of the publ ic records law. Idaho Code 
§ 67-5205(2) shou ld not be used as a means to avoid the strict requirements 
of the public records law. If  a member of the publ ic desires to purchase the 
admini strat ive code or a monthly bul letin or pamphlet ru les, then the 
Coordinator can charge whatever price he has set for those items. B ut, if a 
member of the publ ic seeks only to exam ine and copy one draft ru le, only the 
actual cost of copying shou ld be charged. 
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I hope th is  letter answers your 4uestions. I f  you have any further con­
cerns, please feel free to contact me. 
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S incerely, 

MARGARET HUGHES 
Deputy Attorney G eneral 
Civ i l  Lit igation D i v ision 



INFOR MAL GUIDELINES OF THE ATTORNEY GENERAL 

August 24, 1 995 

The Honorable Donna Jones 
Idaho State Representat ive, District 9 
1 9 1 1 First Avenue South 
Payette, ID 8366 1 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTE D  FOR YOUR GUIDANCE 

Dear Representative Jones : 

Your letter of August 1 4, 1 995, requests an opinion of the Attorney 
General on the fol lowing question: 

Can the Governor's Housing Comm ittee use the 
interest income generated from the investment o f  funds in the 
Governor's Residence Account to pay the Governor a hous­
ing a l lowance, or is  addit ional legis lation requ ired to autho­
rize the investment and payment of  a housing al lowance to 
the Governor'? 

We concl ude that, under the current law, funds in the Governor 's 
Residence Account cannot be used lo pay the Governor a housing al lowance 
and that new legislation would be required to accompl ish this goal . 

I. 

HISTORY OF LEGISLATION 

In order lo determine the answer to the issues presented, a review of  
the statutes involved and the overa l l  legislative history wi l l  be required. 

In 1 977,  the Idaho Legis lature enacted House B i l l  275. 1 977 Idaho 
Scss. Laws 903 .  The statement of purpose read as fol lows: 

The purpose of this bill is  to provide for disposit ion 
of the current executive residence upon the completion of a 
new residence and to provide for acceptance of gifts and 
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endowments for the executive residence. The bi l l  also cre­
ates an advisory committee to advise on the construction and 
furnishing of the executive residence. 

(Emphasis added.)  

The bi l l  provided for the creation o f  a dedicated fund called the 
Governor's Res idence Account. This account was to consist of money from 
gifts, grants or endowments "for the purpose of decorating, equ ipping, com­
pleting and/or furnishing the Governor's residence and/or landscaping the 
grounds surrounding such residence ."  1 977 Idaho Sess. Laws at 903. The 
money in the account was to be "perpetually appropriated and set apart for the 
purposes for which the moneys are received . . . .  " Id. at 903 . Further, spend­
ing from such account could only be authorized by the Permanent Bui lding 
Fund Advisory Council and the Div is ion of Publ ic Works. 

In 1 989,  the legislature again  addressed the issue of the Governor 's 
Residence Account in Senate B i l l  1 1 48. 1 989 Idaho Sess. Laws 898. In th is  
bi l l ,  the  legislature authorized and d irected the State Land Board to act as  cus­
todian for the Governor's mansion. The Department of Lands was to dispose 
of the ex isting property by sale, and any moneys real ized from the sale were 
to be deposited in the Governor's Residence Account. The bi l l  created an 
agency asset fund in the State Treasury designated as the Governor 's 
Residence Account. As in the 1 977 act, the moneys in such account were per­
petual ly appropriated for the purposes designated in the act. Further, any 
unused money from the 1 988 Governor's Office budget was also transferred 
into the Governor's Residence Account. 

The 1 989 act contains identical language to the 1 977 act as to the pur­
poses o f  the legislation but goes on to add the new purposes of s i te acqu is i ­
t ion, p lanning and constru ction of  a Governor 's residence. Section 3(b)  of  the 
act reads, in part, as fol lows: 

The Div is ion of Public Works is  authorized to . . .  use all  g i fts 
and donat ions . . .  for use in the Governor's res idence. 

In addit ion to the stated purposes in the legislat ion, the minutes of the 
House State A ffairs Committee on March 20, 1 989, regarding Senate B i l l  
1 1 48 state: 
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An account w i l l  be created (Governor 's Residence Account) 
in the State Treasury lo deposit money from the sale of  the 
properly and all other g i fts and donations received toward the 
project of a new residence. 

( Emphasis  added; parenthetical language in  origina l . )  

I n  1 990, the Idaho Legis lature adopted Senate Bi l l  1 647. 1 990 Idaho 
Sess. Laws 9 1 7.  This act appropriated $778 ,800 from the Permanent 
Bu i lding Fund into the Governor's Res idence Account. 

In 1 993, the Idaho Legislature adopted House Bil l 442. 1 993 Idaho 
Sess. Laws 1 400. Sect ion 8 of this act appropriated $ 1 50,000 from the 
Governor 's Residence Account for the purposes of "planning and des ign ing 
an Execut ive Residence." In addition, the Executive Residence Committee 
was charged with the duty of reviewing the current site and investigat ing if 
any other site or structure would suffice as a Governor's residence. The com­
mi ttee was also lo recommend appropriate designs for the new executive res­
idence. 

As you are aware, most recently in 1 995, the Idaho Legislature adopt­
ed Senate B i l l  1 234. 1 995 Idaho Sess. Laws 1 28 1 .  This bi l l  provided that the 
Governor 's Residence Account be set over lo the Department of 
Admin istration and be "set apart for the purposes of acquis i t ion and mainte­
nance of a Governor's residence . . . .  " (Emphasis added.)  Further, "the 
department shall use moneys in the account for any purpose related lo the 
acquisition or construction or maintenance of a Governor's res idence." 
( Emphasis added. )  

The statement of  purpose attached lo  Senate B i l l  1 234 contained the 
fol lowing language: " . . .  appropriate money to the Governor's Resident 
Account for expendi ture as d i rected by the committee for the purpose of 
acqui ring and maintai n ing a Governor's residence." (Emphasis added. )  

With the above legislative h istory i n  mind,  we t u rn  l o  the i ssue of 
statutory construction . 
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I I .  

ANALYSIS 

A.  Does the Current Statute Provide for the Payment of' a Housing 
Allowance'? 

The first question is whether the current l aw, as contained in Senate 
B i l l  1 234, permits the invest ing of moneys in the Governor's Residence 
Account and us ing the interest income from such investments to pay a 
Governor 's hous ing al lowance. 

If  a statute is  not ambiguous, the language wi l l  be g iven its plain and 
ordinary meaning. Sherwood v. Carter, 1 1 9 Idaho 246, 805 P.2d 452 ( 1 99 1  ) ;  
George W. Watkins Fami ly v. Messenger, 1 1 7 Idaho 588, 790 P.2d 369 (Ct. 
App. 1 989). Further, the courts must give force and effect to the legis lature 's 
intent and purpose, Sherwood, 1 1 9 Idaho 246; Sweitzer v. Dean, 1 1 8 Idaho 
568, 798 P.2d 27 ( 1 990). 

A plain reading of the language of Senate B i l l  1 23 4  states that the 
purposes for which the Governor's Residence Account funds may be expend­
ed are for the "acquisit ion and maintenance of a Governor 's residence" and 
for purposes "related to the acquisit ion or construction or maintenance of a 
Governor 's residence ." This reading is augmented by the statement of pur­
pose which contains l anguage identical to that contained i n  the body of the 
legislation. Based on this unambiguous language, the pla in and ordinary 
meaning of the law is that the money in the Governor 's Res idence Account is  
to be used to acquire ,  construct and maintain a Governor's residence. 

A rev iew of the legislative committee minutes regarding Senate Bi l l  
1 234 also supports the conclusion that moneys in  the Governor's Residence 
Account are to be used for the purposes I isled above. On February 27, 1 995, 
the Senate State Affairs Committee discussed whether to send RS04958, 
which eventual ly became Senate B i l l  1 234, to print. The committee minutes 
read as fol lows: 

Thi s  legislation wil l  authorize a committee consisting of five 
appointed members to appropriate money to the Governor 's 
resident account for expenditure for the purposes of acqui r-
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ing and maintaining a Governor's res idence. Moneys used 
wi l l  come from a dedicated fund for purchase of Governor 's 
residence. 

(Emphasis added. )  

Further, o n  March 6 ,  1 995 , the Senate State Affa irs Committee dis­
cussed Senate B i l l  1 234 and sent the b i l l  to the floor of the Senate w i th a do 
pass recommendation. Senator Twiggs, the sponsor of the b i l l ,  explained to 
the committee that the process was not one to "be used ' bu i lding a m ansion' 
or even spending the entire $ 1  M in the fund but rather one to buy a residence 
appropriate to house our future governors ." (Emphasis added.)  On M arch 1 5 , 
1 995, the House of Represen tatives State Affairs Commit tee considered 
Senate B i l l  1 234 and once again  it is noted in the committee records that the 
purposes of the legislat ion are for "acquiring and maintain ing a governor's 
residence." 

The doctrine of e.rpressio 1111i11s est e.rc/11sio a/teri11s ( the expression 
of one is the excl usion of a l l  others) applies to Senate B i l l  1 234. Local  494, 
etc. v. City of Coeu r  d ' Alene, 99 Idaho 630, 586 P.2d 1 346 ( 1 978 ). Where 
the legislature has expressly stated the purposes of the money in the 
Governor 's Residence Account,  all other purposes for the money arc exclud­
ed. 

Thus, the sole authori zed purposes for the use of the money in the 
Governor 's Residence Account are acquis i t ion, construction and maintenance 
of a Governor 's residence. As such, i t  would not be lawfu l  to simply invest 
the funds and pay a housing al lowance directly to the Governor. Therefore, 
addit ional legis lat ion would be required to authorize such investment and 
payment. 

U. Does the Prior Law Provide for a Different Result'? 

Since the current law as enacted by Senate B i l l  1 234 was an aug­
mentation of the prior pieces of legislation described above,  we also address 
the result that would fol low under the prior legislation. 

In the 1 977 legislat ion, the Permanent Bui lding Fund Advisory 
Council and Division of Public Works were to authorize the expend iture of 
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the funds for the "purpose of decorating, equipping, completing and/or fur­
n ishing the Governor's residence and/or landscaping the grounds surrounding 
such residence." The statement of purpose for the b i l l  states that the current  
executive residence is  to  be d isposed of "upon completion of a new resi ­
dence" and that the Advisory Committee is to  adv ise on "the construction and 
furn ishing of the executive residence." Further, the fact that the Permanent 
Bui lding Fund Advisory Counci l  and the Division of Publ ic  Works were the 
designated bodies to authorize the spending points to the i ntent that the pro­
ject was for a permanent structure. 

In the 1 989 legislation , the language is the same and only adds  to the 
stated purposes to include site acquis ition, plann ing and construct ion of a 
Governor's residence. 

The 1 990 and 1 993 appropriation bi l ls  are not very expressive of their 
stated purposes. However, the 1 993 legi slation states that the $ 1 50,000 is for 
the purpose of "plann ing and designing an executive residence." Sect ion 8 of 
that legislation states that the "funds may be expended . . .  for profess ional 
services of an architect, engineer or consu ltant as may be required by the 
Executive Residence Committee." 

A summation of all of the prior legislation once again leads to the 
conclus ion that the Governor 's Residence Account is to be used for the site 
acquis ition, planning, construction, decorating, equ ipping, completing, fur­
n ishing, landscaping, planning and designing of an executive residence. 
Nowhere i n  the legis lative h istory is there any authority to invest the funds 
and use the income therefrom to pay a housing al lowance. 

C. The Legislature Coul d  Provide a Housing Allowance 

The legislature has the authority to provide a housing al lowance or 
expenditure for the Governor outside of the Governor's Residence Account. 
In the absence of such legislat ion, it cannot be impl ied elsewhere. 

In 1 995, with Senate B i l l  1 090, 1 995 Idaho Sess. Laws 56, the legis­
lature attempted to appropriate a housing allowance for the Governor. The 
fiscal note for Senate B i l l  I 090 stated, in  part, "Governor's Residence: 
increase the General Fund by $ 1 2,000 to provide l iv ing expenses for the 
Governor." Further, the legislation, beginn ing at I ine 24, provided money for 
the Governor's residence in h i s  operati ng expenditures. The amount was 
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eventual ly amended to $22,000, and the b i l l  passed both houses of the Idaho 
Legislature. However, on February 23, 1 995, Governor Batt l i ne-item vetoed 
l ine 24 of the legislation, striking the $22,000 l i v ing al lowance from the 
Governor 's Office budget. The legislat ure did not override the veto. 

Thi s  b i l l  i l l ustrates that the legislature can speci fical ly  provide for a 
housing al lowance for the Governor if it chooses to do so. S ince the legisla­
ture has chosen to express that the Governor 's Residence Account is  for pur­
poses other than a hous ing al lowance, then the housing al lowance should not 
be read into the purposes of the Governor 's Residence Account. Once again, 
the doctrine of e.rpressio unill.\' est exclusio alterius (the expression of one is 
the exclusion of all others), Local 494, etc. v. City of Coeur d 'A lene, 99 Idaho 
630, 586 P.2d 1 346 ( 1 978), appl ies equal ly to Senate B i l l  1 234 as it does to 
Senate B i l l  I 090. S ince Senate B i l l  1 234 expressed the purposes of acquir­
ing, maintaining and constructing the Governor 's residence, i t  excludes the 
purpose of prov iding a housing al lowance. S ince Senate B i l l  1090 expressed 
the purpose of providing a Governor's housing al lowance, the 1 995 legisla-· 
ture clearly understood that separate legislation was necessary in  order to 
accompl ish this resul t .  

I I I .  

CONCLUSION 

Based on the above analysis,  the moneys appropriated to the 
Governor's Residence Account cannot be invested and the proceeds used to 
pay a l iv ing al lowance to the Governor. Absent addit ional legislation, the 
funds must be used for the acqu i ring, construction and maintenance of a res­
idence for the Governor. This reading of the current law is consistent with the 
legislative h istory and prior legislative enactments on the same subject. The 
legislature could, if it so chose, provide a l iv ing al lowance for the Governor 
e i ther by appropriating funds from the Governor's Residence Account for this 
purpose or by direct appropriation. 

I hope this adequately  addresses your inquiry. If you des ire further 
information or assistance, please contact me. 

1 1 4 

Very tru ly  yours, 

KEVIN D. SATTERLEE 
Deputy Attorney General 
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September 8, 1 995 

t-lonorable Ruby Stone 
Idaho House of Representatives 
6604 Hol iday D rive 
Boise, ID 83709 

Honorable Ralph Wheelcr 
Idaho State Senate 
659 G i fford Avenue 
American Fal l s ,  ID 832 1 1  

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR G UIDANCE 

Re: City/County Consol idation 

Dear Representative Stone and Senator Wheeler: 

You have requested that the Office of the Attorney Gene ral render an 
opin ion on whether ci ty/county consol idation can be an opt ional form of 
county government under any proposed legis lation. For the reasons set forth 
here in ,  it is the opinion o f  this office that c ity/county consolidation cannot be 
added as an optional form of county government in l egislation absent other 
consti tutional and statutory changes .  

A n  analysis of the issue o f  city/county consol idation requires rev iew 
of: ( I )  art. 1 2 . sec. 2 of the Idaho Constitution and s upporting case law; (2) 
art. 1 8, sec. 1 2, H.J.R. 1 7  and the Legis lative Counc i l 's Statement of  the 
Meani ng and Purpose. the effect of  adoption, and the statements for and 
against  H.J .R.  1 7; and ( 3 )  other states ' constitutional provisions .  

Art. 1 8 , sec. 1 2 , which contains the optional forms of  county gove rn­
ment constitutional prov i sion, states :  

* 12. Optional forms o f  county government. -

The legislature by general law may provide for optional 
forms of county government for counties, which shal l be the 
exclus i ve optiona l  forms of county government. No option-
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al form of county government shal l be operative in any coun­
ty unt i l  has been submitted to and approved by a majority of 
the electors voting thereon in the county affected at a gener­
al or special election as provided by law. The electorate at 
said e lection shal l be al lowed to vote on whether they shal l 
retain their present form of county government or adopt any 
of the optional forms of county government. In the event an 
optional form shall  be adopted, the question whether to 
return to the original form or any other optional forms, may 
be placed at subsequent elections, but not more frequently 
than each four  years. When an optional form of county gov­
ernment has been adopted, the provisions of this section 
supersede sections 5, 6, and 1 0  of this article and sections 1 6  
and 1 8  o f  article V. 

No mention is  made in art. 1 8 , sec . 1 2  of  the city/county consol ida­
tion. Obv iously, it does not spec i fically mention any optional form, but  the 
lack of specific ity with regard to c ity/county consol idation is relevant when 
other provis ions of the Idaho Constitut ion, as well as constitutional prov i s ions 
of other states are considered. 

Art. 1 2, sec . 2 of the Idaho Constitution appears to precl ude 
ci ty/county consol idation . That section states, " l a lny county or incorporated 
city or town may make and enforce, within its l imits,  al l  such local pol ice, 
sanitary and other regu lations as are not in confl ict wi th its charter or with the 
general laws." (Emphas is added. )  In interpreting this provis ion, the Idaho 
Supreme Court set forth clear standards as to the bounds of power of c ities 
and counties outside the ir  respect ive boundaries . In C lyde Hess Distributing 
Co. v. Bonnevi l le Count.)'., 69 Idaho 505, 2 1 0  P.2d 798 ( 1 949), the court slat­
ed: 

[I Jn the exercise of the powers granted by such constitut ion­
al provision ! art. 1 2, sec . 2 1 ,  a county cannot make pol ice 
regu lations effective within a munic ipal ity. 

[C jounty regulat ions passed under such constitut ion­
al grant of power, cannot be en forced in a municipality in a 
fie ld reserved to munic ipal it ies under the const i tut ion, 
whether such fie ld has been occupied by munic ipal ordinance 
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or not. Therefore, the fact that i t  does not appear that the reg­
ulat ion in question is in confl ict with any existing ordinance 
of a muricipal i ty, is  not important. The question is  one of 
power and not one of confl ict. 

69 Idaho at 5 1 0- 1 1 ,  2 1 0  P.2d at 7 1 3- 1 4  (ci tations omitted) .  

Signi ficantly, the court held that the legislature i s  without power to 
allow such county regu lations to be enforced within a municipality's l imits as 
argued by Bonnevil le County and the State of Idaho as am icus curiae in Clyde 
Hess:  

The posi tion of appel lants and Amicus Curiae over­
looks the fact that a municipa l i ty, under the constitutional 
provi sion in  q uestion, has authority to make pol ice regula­
tions not in confl ict with general laws, coequal  with the 
authority of the legislature to pass general police l aws. The 
legislature can pass a general law effect ive upon a l l ,  but it 
cannot restrict the constitutional right of a municipal i ty to 
make police regulations not in  conflict or incons i stent with 
such general l aw. An attempt by the legislature to grant 
authority to a county to make police regulations effect ive 
within a municipal i ty would be an infringement of such con­
stitutional right of a municipal i ty. A pol ice regulation made 
by a county is n ot a general law for a munic ipality within the 
meaning of the constitution. 

69 Idaho at 5 1 2, 2 1 0  P.2d at 7 1 5  (emphasis added; c itations omitted) .  

The C lyde Hess decision leaves l i ttle doubt that a county cannot 
make and enforce laws within a municipa l ity and v ice versa. Moreover, any 
attempt by the legis lature to al low such ordinances v iolates art. 1 2, sec. 2 of 
the Idaho Constitution. When a city and county are consol idated in the sense 
of one government governing both entit ies, the boundaries  and l imits of the 
city and county are sti l l  in effect. The only di fference is the government. 
Because the two entit ies remain intact, one government is regulat ing the 
county and the city. S uch an arrangement violates art. 1 2, sec. 2. A govern­
ment fQ!: the county is making and enforc ing laws within the ci ty l im its, and 
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the government for the city i s  making and enforc ing laws with in  the county's 
un incorporated areas . 

Thi s  conclusion also finds support in the language of I-1 .J .R .  1 7  and 
the Legislative Counci l 's Statement of Meaning and Purpose, which are the 
only relevant " legis lat ion" and "interpretat ion" to date that bears on the issue 
of whether city/county consol idation can be one of the options u nder any pro­
posed enablmg legis lation. I-1 .J .R .  No. 1 7  states :  

Shal l  Article XVI I I ,  of the Constitution ot the S tate 
of Idaho be amended by the addit ion o f  a New Sect ion 1 2, 
Art ic le XVI I I ,  to al low the Legislature to provide for option­
al forms of county government, and to al low the electors of 
any county to retain  their present form of  county government 
or select an optional form of county government by majority 
vote of that county's electors voting thereon? 

The Legislat ive Counci l 's Statement of Meani ng and Purpose to I-1 .J .R. No. 
1 7  states: 

The purpose of the proposed amendment to A rticle 
X V I I I  of the Const itu tion of the State of  Idaho, i s  to al low the 
Leg i slature to prov ide optional forms of county government 
which could be adopted by a majority vote of the electors of 
the county voting on the question. Currently, the form of 
county government, consisting of a three member board of 
county commissioners, and an elected sheri ff, county asses­
sor, c lerk of the district court, county coroner, county trea­
sure r  and p rosecut ing attorney, i s  spec i fi ed in the 
Const itution. No county may deviate from this mandated 
form. With the adoption of this amei1dment, the Legis lature 
could provide alternative forms. The electors of a county 
could choose to adopt any of the alternatives. If an alterna­
tive form were actopted, the electors could later choose to 
retu rn  to the original form. 
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Effect of Adoption 

The effect of adopting this amendment would be to 
allow e lectors of a county a choice among optional forms of 
county government authorized by the Legi s lature. No 
change in the form of county government could be made 
unless adopted by the electors of the county. The exist ing 
form of county government would be avai lable as one opt ion, 
while other options m ight e l iminate some elected officers,  
l ' Jade some officers appointed, or consol idate some offices. 

Clearly, neither H .J . R .  No. l 7 nor the Leg is lat ive Counc i l 's  
Statement of Mean ing and Purpose mention c it ies or optional forms which 
might include changes to c i ty government. This suggests that enabl ing legis­
lation deal ing wi th optional forms of county government should be l imited to 
deal ing excl usively with counties,  and city/county consolidation should be 
separate constitutional and statutory matters. 

A study of constitutional provisions from other states also support the 
conclus ion that city/county consolidation cannot be added as an optional form 
of county government at the present time. Both Cal i forn ia and Washington 
have provis ions almost ident ical to art . 1 2, sec. 2 of the Idaho Constitution. 
Art. 1 1 , sec. 7 ( formerly sec. 1 1 ) of the Cal ifornia Constitution states, " l a ]  
county o r  city may make and enforce within i t s  l imits a l l  local pol ice, san i­
tary, and other ordinances and regulations not i n  confl ict with general laws." 

Simi larly, art. 1 1 ,  sec. 1 1  of the Washington Const i tut ion states, 
" l a ]ny county, c i ty, town or township may make and enforce within its l imits 
al l  such local pol ice, sanitary and other regulations as are not in  conflict with 
general laws." S ignificantly, both Washington and Cal i fornia have constitu­
tional prov isions spec i fical ly al lowing some sort of city/county consolidation. 
See art. 1 1 , sec. 6 (and former art. 1 1 , sec. 7), Cal iforn ia  Constitution; art. 1 1 , 
sec. 1 6, Washington Constitution. Therefore, those states have specific con­
stitutional provis ions which al low city/county consol idation and which super­
sede the police powers provision. 

Further, the Montana Constitution, which is  a model that has been 
exam ined by the comm ittee, spec i f'ica l ly al lows city/county consolidat ion. 
Montana's optional forms of government constitutional prov ision appl ies to 
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a l l  "local government units" as opposed to counties or c i t ies .  Article 1 1 , sec. 
3 states: 

( I )  The legislature shal l prov ide methods for gov­
erning local govern ment un i ts and procedures for incorporat­
i ng,  class i fy ing, merging, consol idating, and d issolv ing such 
un its, and a l tering their boundaries. The legislature shal l pro­
v ide such optional or alternative forms of government that 
each unit or  combination of un its may adopt, amend, or aban­
don an optional or alternative form by a majority of those 
voting on the yuestion. 

( Emphas is  added. )  

It i s  sign i ficant that Washington, Cal i fornia and M ontana (as wel l  as 
many other states)  contain speci fic const itutional provisions governing 
c ity/county consol idation. This is  a recognition that al lowing such a consol­
idation is  a change so fundamental to the structure of the tradit ional county 
and city form of government that it should be included in the constitution. 

For the reasons set forth above, ci ty/county consol idation cannot 
become an "opt ion" which can be inserted into the draft legislation which is 
presently being cons idered. However, a c ity and county are not prohibited by 
the Idaho Consti tut ion from achiev ing "consol idation" by the city's d is incor­
porating. Disincorpornt ion procedures are already spel led out in t it le 50, 
Idaho Code. However, city/county consol idation cannot occur where the city 
maintains i ts incorporated status. 

I hope this opinion i s  of ass istance to you. If you have any questions, 
please fee l free to contact me. 

1 20 

Very tru ly  yours, 

THOMAS F. GRATTON 
Deputy Attorney General 
Intergovernmental & Fiscal Law 
Division 
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Jesse Berain,  Director 
Idaho Commission on Aging 
STATEHOUSE MAIL 

September 8 ,  1 995 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR G UIDANCE 

Re: D isclosure of Adult  Protection Records 

Dear Mr. Berain :  

Your memorandum of August  1 5 , 1 995, requests an opinion of the 
Attorney General on the fol lowing question: 

Does the Department of Health and Welfare (here­
inafter "Department") have the right to access the records of 
the Idaho Commission on Aging (hereinafter "Commission") 
regarding the names of al leged perpetrators of adul t  abuse 
contained in the investigative fi les of Adult  Protective 
Serv ices? 

We concl ude that, under the current law, the Department has a right 
to access all of the Adult Protective Services records of the Commission. 

BACKGROUND 

The Idaho Adult  Abuse, Neglect and Exploitat ion Act (hereinafter the 
"Act") is codified as Idaho Code § 39-530 I et seq. The Department admin­
istered the program (sometimes referred to as "Adult Protective Serv ices") 
under statutory authority unt i l  J u ly I ,  1 995.  On that date, a Memorandum of 
Understanding (here inafter "MOU") between the Department and the 
Commission became effective. In the MOU, the Comm ission agreed to 
assume all respons ib i l ity for the Adult Protect ive Serv ices as contained in the 
Act. The question that is  the center of this opinion arose after the Department 
requested access to the Commission 's Adu l t  Protective Services fi les after the 
effective date of the MOU . 
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We conclude that the Act statutori ly grants certain  powers and man­
dates certain duties to the Department, which powers and dut ies entitle the 
Department to custody of, and access to, the files of  the Commission with 
regard to Adult Protective Serv ices. 

ANALYSIS 

A. State Law Grants the Department Access 

The answer to the central question requires that we construe Idaho 
Code * 39-5304(6) ,  which states: 

U pon completion of an investigat ion, the department 
shal l prepare a written report of  the investigation . The name 
of the person making the original report or any person men­
tioned in the report shall not be d i sclosed unless those per­
sons spec i fical ly request such d isclosure or unless the d i sclo­
sure i s  made pursuant to a request to law enforcement for an 
emergency access, a court order or a hearing. 

(Emphasis added. )  The "department" is defined in Idaho Code * 39-5302(3)  
as the "Idaho department of health and wel fare." 

Idaho Code ** 39-5304(5 )  and 39-5307 give the Department a bas is  
for access to the Commission's invest igative fil es. 

First, under Idaho Code * 39-5304(5) ,  the Department is  statutori ly 
charged with carry ing out the duties enumerated in the Act . Al though the 
Department and the Comm ission have entered into the MOU through which 
the Commiss ion i s  exercis ing many of  the duties required by the Act, the 
Department is  st i l l  the only state entity required by statute to admin ister the 
Act. 

Further, Idaho Code * 39-5307 provides that "any person, depart­
ment, agency or commiss ion authorized to carry out the duties enumerated in  
this chapter shall have access to a l l  relevant records . . . .  " (Emphasis added. )  

I l lustrations of the Department's dut ies and authority arc found 
throughout the Act. For example, under Idaho Code * 39-5303, the care givers 
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for the vulnerable adul ts are required to report suspected abuses to the 
Department. A lso, Idaho Code § 39-5304(2) provides that i f' al legat ions of 
abuse indicate an emergency ex ists, "the department must in i t iate an investi­
gation immediately . . . .  " (Emphasis added. )  Idaho Code § 39-5304 further 
provi des for the process for conducting and complet ing invest igations and 
states that the Department has the duty and power to do so. Under Idaho 
Code § 39-5305 , upon receiv ing in formation that abuse, neglect or exploita­
tion has occurred, "the department shall cause such investigation to be made 
in accordance with the provisions of this chapter as is appropriate."  
(Emphasis added.)  Under Idaho Code § 39-5306( I ) , "the department has the 
responsibi l ity to assist the adu l t  in obtaining avai lable services ." (Emphasi s  
added. ) Under Idaho Code § 39-53 1 0, i f  the abuse, neglect or  exploi tation has 
caused an injury or risen to the level of possible criminal activ ity, "the depart­
ment shal l  immediately not ify the appropriate law enforcement agency . . . .  " 
(Emphasis added. )  

In summary, al l  of the directives required by the Act  give authority to 
the Department to carry out the terms of the Act. Therefore, under Idaho Code 
§ 39-5307, the Department is the primary entity with possession of and access 
to al l  relevant records. 

B. The MOU Requires Access by the Department 

Idaho Code § 39-5304(5 )  further gives the Department access to the 
records through the appl ication of Idaho Code § 39-5308 and the MOU 
between the Department and the Commission. Undc.:r Idaho Code § 39-5308, 
the Department has the right to request the assistance of any other state 
department, agency or commiss ion to further the duties set forth in the Act. 
In accordance with this prov ision, the Department and the Commission 
entered into the MOU through which the Commission has been performing 
the duties required in the Act. Al though the Comm ission is cu rrently per­
forming al l  of the duties, it is doing so in cooperation with the Department. 
Therefore, any of the Comm ission 's fil es kept pursuant to Idaho Code § 39-
5304(5 )  are actual ly fil es of the Department. The Department must have 
access to its own records, even if  the fi les are currently in  the possession of 
the Commission . 

Moreover, the MOU addresses the issue of the Department 's access 
to the records. Section C of' the Agreement is enti t led "Idaho Code § 39-5307: 
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Access to Records." Subparagraph 3 of this section states that " [ t ] he 
Department, the Commission, and the AAA [ Area Agencies on Aging ] wi l l  
have access to necessary records.  A system wi l l  be developed and local pro­
tocols wi l l  be establ i shed to enable Departmental review of necessary in for­
mation." (Bracketed language added.) Therefore, under the express terms of 
the MOU, the Department is entit led to access to al l  "necessary records." In  
determining what constitutes a necessary record, the analysis set forth above 
regarding the Department 's statutory authority provides the answer. The 
Department is entit led to access to al l  records of the Commiss ion with regard 
to Adult  Protective Serv ices. 

C.  Federal law Requires the Department to Have Access to  the Files 

Final ly, federal law appl icable to the Act l i kewise requires disclosure 
to the Department. U nder 42 U .S .C.  § 305 8i(b), the state agency i n  charge of 
the prevention of elder abuse, neglect and exploitation i s  requ i red to invest i­
gate and report on al legations of elder abuse and, under 42 U . S .C. § 3058i (  e ) ,  
is  required to keep al l  in formation gathered in the course of i ts investigations 
confident ial .  The agency that is  statutori ly mandated to carry oul these duties 
in Idaho is  the Department of Health and Wel fare. 

Thus, the Department must be al lowed access to the records under 42 
U .S .C. § 305 8i(b) and (e) because it is charged with the duties enumerated 
under the Act. 

CONCLUSION 

The Commission must disclose its Adult Protective Serv ices fi les, 
and any other fi les kept pursuant to the Act, to the Department. The 
Department is currently charged with the statutory duties of enforcing the Act 
and the express prov i sions of the Act requ i re that the Department be the pri­
mary custodian of the records. Further, the Commission, through the MOU, 
is acting in conjunction with the Department, and the MOU entitles the 
Department to have access lo the necessary records. Final ly, the federal 
statute requires the Department's access to the files due to i ts  state statutory 
duties. In summary, the Commission must <i l low the Department access to 
al l  of the Commission 's records and fil es regarding Adult Protective Services. 
We do not address the outcome of this question under any amendments to the 
Act that may be placed before the 1 996 Idaho Legis lature. 
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I hope this adequately addresses your i nquiry. If  you desire further 
information or assistance, please do not hesitate to contact me. 

1 25 

Very truly yours, 

KEVIN D.  SATTERLEE 
Deputy Attorney General 
Contracts & Administrative Law 
Div ision 
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September 1 9, 1 995 

Honorable R uby Stone 
Idaho House of Representatives 
6604 Hol iday Drive 
Boise, ID 83709 

Honorable Ralph Wheeler 
Idaho State Senate 
659 Gifford Avenue 
American Fal ls ,  I D  832 1 1  

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Home Rule/Charter Form of County Government 

Dear Representative Stone and Senator Wheeler: 

You have requested that the Office of the Attorney Genera l render an 
opin ion on whether home rule or charter form ("home ru le") of county gov­
ernment is prohibi ted by the Idaho Constitution. For the reasons set forth 
herein ,  it is the opinion of th is  office that al lowing a l imited form of home rule 
as an optional form of county government would not contravene the Idaho 
Constitution. 

The tradit ional defin ition of the source of the powers of counties has 
been "Di l lon 's rule." This ru le states that a county possesses only those pow­
ers which are expressly granted or those which can be necessari ly or fairly 
impl ied to the powers expressly granted. On the other hand, home ru le al lows 
counties the right of sel f-government in local affairs. An excellent d iscussion 
of home rule powers of cities in Idaho, which is  also somewhat appl icable to 
counties. is  found in Moore, Powers and Authorities of Idaho Cit ies: Home 
Ruic or Legislat ive Control ,  14 Id. L. Rev. 1 43 ( 1 976). In h is  law review arti­
cle,  Moore compares and contrasts the various forms of home ru le:  

There are two types of home ru le. U nder "constitutional" 
home ru le, the guarantees of local home ru le proceed direct­
ly from the state constitution. These guarantees are theoreti-
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cally immune from incursions by the state legislature. Onl y  
the people,  b y  amending the constitution, can deprive a city 
of  i ts home rule powers. Under "legislative" home rule,  a 
city's home rule powers proceed from state legis lative enact­
ments or legis lat ively authorized home ru le  charters . 
Legislatively granted powers are not considered vested, and 
may be changed by the legislature at w i l l .  

Under some "home rule" grants, c it ies are permitted 
to exercise all powers and authorities within the area of local 
or municipal concern, so long as the exercise of these powers 
does not confl ict with state law. Under this type of home rul e  
grant, the exercise of  power: ( I )  must b e  within the scope of 
local or municipal (as opposed to pure ly statewide) concern; 
and (2)  must not be in confl ict with state law. As we shall see 
later, a "confl ict" may arise not on ly where the state has 
expressly prohibited cit ies from acting in  a part icular area, 
but also: (a) where the state has directed that cit ies exercise 
powers granted to them in a certain manner, and a c ity seeks 
to perform in  a di fferent manner; or (b)  where the state has 
expressly or impliedly pre-empted the field,  to the exclusion 
of municipal i t ies. 

I n  contrast, under "true" home rule systems, if a sub­
ject is within an area of purely local concern, the legislature 
cannot legislate in that area and thereby pre-empt the ci ty. 
State-wide enactments deal ing with local concerns do not 
apply to true home rule ci ties. 

Id. at 1 48-49. 

Art. 1 2, sec. 2 of the Idaho Constitution already g ives counties some 
self-governing powers in the area of governmental (pol ice) as opposed to pro­
prietary powers. ' Art. 1 2, sec. 2. states, "la lny county or incorporated city or 
town may make and enforce, within its l imits, a l l  such local police, sanitary 
and other regul ations as are not in conflict with its charter or with the gener­
al laws." (Emphas is added.)  This grant of power i s  s imi lar to the type of 
home rule  grant of power discussed above, which is  not the "true'' form of 
home rule. 
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A lthough somewhat ambiguously, Idaho courts have general ly reaf­
firmed counties ' constitutional status i n  the exercise of pol ice power. In State 
v. Clark, 88 Idaho 365, 399 P.2d 955 ( 1 965), the court held that art. 1 2, sec. 
2, d irectl y  conferred authority upon counties to enact subdiv ision control 
ordinances in the presence of enab l ing legislation enacted by the legislature. 
In Moore, supra, the author concludes: 

I t  is c lear, then, that Idaho c ities Lcounties] have a direct grant 
of the police power from the people under art. 1 2, sec. 2, of 
the Idaho Constitution, and are not dependent upon the state 
legislature for a grant of express authority whi le acting under 
the pol ice power. However, the grant of police powers is  not 
un l imited. If a city enactment confl icts w ith other constitu­
tional guarantees or with state law, it . w i l l  be held invalid. 
Further, the grant of police powers under art. 1 2 ,  sec. 2 ,  i s  not 
a grant of any taxing or other fiscal power, nor does it include 
a grant of any private or proprietary powers. 

Id. at 1 55 .  

Thus, art. 1 2, sec. 2 ,  already provides a source of self-governing pow­
ers as it relates to governmental (pol ice) powers. Because any further home 
rule powers given to counties in Idaho would be "legisl ative" home rule  pow­
ers, those powers could not exceed those given in art. 1 2, sec. 2. In other 
words, counties would have to continue to comply with art. 1 2, sec. 2, and its 
"conflict" l imi tations in the exercise of governmental powers. Al though not 
included in art. 1 2, sec . 2, the home rule provis ion as it relates to proprietary 
powers should probably be drafted with the same l imitations in place as found 
in art. 1 2, sec. 2,  for equal app l ication purposes. In rev iewing the draft legis­
lation prepared by the Idaho Association of Counties, this i s  precisely what 
has been drafted. The draft legislation states, " [tjhe grant of powers under 
this act is intended to be as broad as consistent with the construction of the 
Constitution of the State of Idaho and the statutes rel ating to local govern­
ment." ( Emphasis added.) This wording appears to be in conformity with 
this opin ion. 

Home rule powers also al low the county to organize itself as it wish­
es, subject, of course, to the overriding requirement that the governing body 
be democratically elected, i .e . ,  a republ ican form of government. Because art. 
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1 8 , sec. 1 2  of the Idaho Constitution overrides the other const i tutional provi ­
s ions rel at ing to  county organization, there i s  no  constitutional prohib i t ion 
against counties organizing their  government in any form. 

In  conclus ion, there i s  no const i tut ional prohibi tion to legislatively 
al lowing counties to enact a home ru le or charter form of government i f, at 
least with respect to governmental powers, the grant of self-governing pow­
ers does not exceed the l imi tations imposed in art. 1 2, sec. 2 of the Idaho 
Constitution. No other constitut ional provisions would prohib i t  the leg isla­
ture from al lowing counties home ru le powers. 

I hope th is  analysis is of assistance to you. If you have any questions, 
please feel free to contact me. 

Very tru ly yours,  

THOMAS F. GRATTON 
Deputy Attorney General 
Intergovernmental & Fiscal Law 

Div ision 

1 A:; stated in Moore, supra, "police power may be defined as the power, inherent in 
the state, to make laws to restrict and regulate, within the bounds of reasonableness and con­
stitut ional rights, the conduct and business of individuals for the prmection and promotion of 
the public health, safety, property, morals, and welfare." Id. at 1 45 .  

Proprietary powers. in some cases, have been "defined a s  a voluntary or discre­
t ionary function of government, as opposed to a governmental function which is required or 
commanded by law. In other cases, a city is said to act in its proprietary capacity where it 
undertakes somr benefit for itse lf  or its own citizens which 1:<.mld be and sometime is per­
formed by private business." Id. at 1 46. 
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October 3, 1 995 

Mr. Phi l ip  A. Brown 
Gooding County Prosecut ing Attorney 
624 Main Street 
P. 0. Box 86 
Gooding, ID 83330-0086 

THIS CORRESPONDENCE IS  A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Term Limits for Planning and Zoning Commissioners 

Dear Mr. Brown: 

You have requested an op1111on from the Office of the Attorney 
General regarding whether the amendments to Idaho Code § 67-6504(a) 
wh ich establ ished term l im i ts for p lanning and zoning commiss i01�ers apply 
retroactively. For the reasons set forth below, i t  is  the opinion of this office 
that the term l imits set forth in Idaho Code * 67-6504(a )  apply only prospec­
tively. 

In the 1 995 Session of the Idaho Legislature, H . B .  2 I 2a was enacted 
which amended Idaho Code * 67-6504(a). The statute now sets forth that 
" l nlo person shal l  serve more than two (2) fu l l  consecutive terms." The 
statute does not address the question whether past terms prior to the effective 
date of the statute (July l ,  1 995) must be taken into account. In other words, 
the question becomes whether a plan ning and zoning commissioner, who has 
already served two consecu tive terms ,  can now hold any further office on the 
commiss ion. 

The Idaho Supreme Court has held on numerous occasions that 
unless the terms of a statute show a clear legis lative intent that it should be 
applied retroact ively, a statute should have a prospective operat ion only. 
Marmon v. Marmon, 1 2 1  Idaho 480, 825 P.2d 1 1 36 ( 1 992); Gailey v. Jerome 
County, 1 1 3 Idaho 430, 745 P.2d I 05 1 ( 1 987);  Edwards v. Walker, 95 Idaho 
289, 507 P.2d 486 ( 1 973) ;  Appl ication of Forde L. Johnson Oil  Co., 84 Idaho 
288 ,  372 P.2d 1 35 ( 1 962) .  An appl ication of this doctrine to the i nstant q ues­
tion requires a conclusion that prior terms of a commissioner should not be 
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considered. A purely prospective application o f  the s tatute would enable 
commiss ioners to come in w ith a fres h  slate of terms after the effective date 
of the amendments to Idaho Code § 67-6504(a) .  Such a conclusion is  a log­
ical extension of the  term "prospect ive." Thi s  is supported by the fact that 
term l im i ts legis lat ion passed in Idaho and other states regarding e lected offi­
c ials is seen to be "retroact i ve" if p rior terms are cons idered. J. Richard 
Brown, Coming to Terms w i th Congress: A Defense of Congressional Term 
Limits, 22 Cap. U. L. Rev. I 095 ( 1 993).  A s im i lar construction should be 
given to the statute in 4uest ion. 

Moreover, this term l imit leg i slation was enacted short ly  after the 
term l i m i t  init iati ve  regardi n g  elected officials was passed by the voters of  
Idaho i n  1 994. That  initiat i ve  express l y  stated that  service prior to  January I ,  
1 995, would not be counted . It is wi th in  this context that the term l im its leg­
i slation for plann ing and zon i ng comm issioners was enacted. I t  would not be 
fair for p lanning and zon ing commiss ioners to be treated  d ifferent ly in this 
regard, and we do not think i t  was the intent of  the legislature to bring about 
such a d i sparate treutment. While plann ing and zoning commissioners are not 
e lected officials, the ir  role is st i l l  extremely important to c i ty and county gov­
ernment. Therefore, prior terms of planning and zon i ng com m issioners 
should not be cons idered, and they can now serve two (2 )  additional terms. 

I hope th is guidel ine is of ass istance to Gooding County. If you have 
any questions, please feel free to contact me. 
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Very truly yours, 

THOMAS F. GRATTON 
Deputy  Attorney General 
Intergoverrnnental & Fiscal Law 
Division 
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Mr. Alan H. Winkle 
Executive Director, PERSI  
P. 0. Box 83720 
Boise, ID 83720-0078 

October 4, 1 995 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTE D  FOR YOUR GUIDANCE 

Re: Fiduciary Liabi l i ty Insurance 

Dear Alan: 

You h ave inquired whether PERS! board members and employees arc 
covered by the Idaho Tort Claims Act for c la ims arising from a breach of fidu­
ciary duty. 

The Idaho Tort Claims Act ("ITCA'') prov ides coverage to state 
boards and their employees. Idaho Code § §  6-902( I )  and 6-902(4) .  PERSI 
is  a state board organized as  part of  the Governor's Office. Idaho Code § 59-
1 304. By defin i i ion, PERSI board members and employees arc covered by 
the ITCA. 

Al legations of a breach of fiduciary d uty raise the question whether 
the claim arises from contract or is  a tort. The Idaho S upreme Court in the 
case of Podolan v. Idaho Legal Aid Serv ices, Inc., 1 23 Idaho 937,  854 P.2d 
280 (Ct. App. 1 993) ,  held that the breach of fiduc iary duty is a tort. The court 
said a fiduciary relat ionship exists between two part ies "when one is under a 
duty to act or give advice for the benefit of another u pon a matter within the 
scope of the relation." 1 23 Idaho at 946, 854 P.2d at 289. The fiduciary 
duties and rel ationship of the PERS! board ex ist by v i rtue of' the statutory 
duty establ ished by Idaho Code §§ 59- 1 30 I ,  ct seq. 

Claims for breach of fiduciary duty have arisen recent ly against the 
Oregon Pub l ic Employees Ret irement Board (OPER B) .  The issues present­
ed in the case of Hanggi v. Hartford Insurance Company, 1 32 Or. 60 I, 889 
P.2d 365 (Or. Ct. App. 1 995),  paral le l  the concerns you have regarding the 
PERSI board members. In Hanggi, beneficiaries of the Oregon Pub l ic 
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Employees Retire ment Fund brough t  four separate deriva tive act ions against 
the state, OPERB and insurers based on al leged losses suffered by the fund.  
The beneficiaries  al leged that state employees parti c ipated in  imprudent  
investments of the  fund moneys or  failed to  police fund investments ade­
quately  and fai led  to pursue claim s  against "public employee d ishonesty" 
insurers. The Oregon Court of Appeals found that the c la ims aga inst the state 
and the Oregon Employees Retirement Board for breach of fid uc iary d uty 
were torts fal l ing wi thin the purview of the Oregon Tort C laims Ac t .  Thus, the 
claims were requ ired to comply wi th  the not ice requirements o f  the Oregon 
Tort Claims Act and were dismissed for fai l u re to do so. 

Another recent case addresses similar i ssues re lat ing to a l legations of  
a breach of fiduc iary dut ies  and the appli-cation of the i mmuni t ies  provided 
by the tort claim s  act. I n  Masters v. San Bernardino  City Employees 
Retirement Ass::ciation, 3 7  Cal . Rptr. 2d 860 (Cal.  Ct. A pp. I 995 ) ,  a former 
county hospital e mployee s ued the county employees ret i rement associat ion ,  
the association administrator, board members and the medical advisor for 
al leged wrongful conduct i n  denying and fai l ing  to prompt l.'./ award a disab i l ­
ity retirement pens ion. The su i t  sought rel ief  u nder a n umber o f  legal theo­
ries including breach of fidu ciary duty, promissory fraud ,  negl igent misrepre­
sentation, and v io lat ion of federal due  process rights under 42 U . S .C. * 1 983 .  
The Cal i fornia Court of  A p peals, i n  d iscuss ing the prov i sions o f  Cal i forni a  
law equivalent t o  t h e  ITCA, found t h a t  the ind i v idual board members had d i s­
cret ionary immun i -ty for their adj udicatory deci-sions on the applicant 's 
application for d isability re t irement . The court held that publ ic employees 
had immunity for pol icymak i ng or planning decisions, bu t  not for o perational 
decis ions. Thus, if there was some e rror i n  processing the  app l i cat ion there 
may not be qual i fied imm u n ity. (The court d id  not rev i ew at length the sub­
stant ive due process and 42 U.S.C. * 1983 c la ims beca u se the c ourt found 
that, under the facts .  the p la int iff d id not state a cause of action. ) 

The ITC A  affords s imilar protection to PERS! board members ano 
employees as the Oregon Tort C la ims Act docs for the Oregon Pub l ic 
Employees Ret i re ment Fun d  and as the Cal ifornia act docs for governmental  
ent i t ies and employees. The ITCA l imits the l i abil i ty o f  governmental ent i ­
ties and its employees to the  max imum of $500,000 ( Idaho Code * 6-926) ,  
proh ibits the impos it ion of p unitive damages ( Idaho Code * 6-9 I 8 ) ,  and pro­
tects the public ent ity from the impos it ion of attorney fees ( Idah o  Code * 6-
9 I 8A).  The ITCA protect ion afforded PERSL i ts  board and employees makes 
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it unnecessary to have addi tional insurance coverage or to sel f-insure against 
claims aris ing from a breach of fiduc iary duty. 

The ITCA also provide:; various immunities to the public entity and 
its employees aga inst imposit ion of money damage claims. The immunity 
that wou ld apply m ost frequently to claims of breach of fiduciary duty by 
PERSI Board members and employees is the "discretionary function" immu­
nity found at  Idaho Code * 6-904( I ) . The discretionary function exception 
applies to government decis ions entai l ing planning or pol icy formu lation. 
Sterl ing v.  Bloom, 1 1 1 Idaho 2 1 1 ,  723 P.2d 755 ( 1 986). 

The test for determin ing the applicabi lity of the d iscret ionary func­
t ion immunity looks at the nature of the conduct. Rout ine matters not requ ir­
ing eval u ation of broad policy factors wi l l  l i kely be "operational" and not 
necessar i ly  afforded immunity. Deci sions involv ing the consideration of the 
financial ,  pol itical , economic, and social effects of a particu lar plan are l i ke­
ly "discret ionary" a nd wi l l  be afforded immun ity. Lawton v. City of Pocate l lo, 
1 26 Idaho 454, 886 P.2d 330 ( 1 994 ) ;  Ransom v. City of Garden City, 1 1 3 
Idaho 202, 743 P.2d 70 ( 1 987) .  The PERS ! board's acts and decisions wi l l  
usually be  plann ing and policy form ulat ion which are discret ionary functions. 
The implementat ion of board pol icy by PERS l 's employees may be consid­
ered an operational act and not subject to the immunity. 

In other words, the PERS ! board and its employees wi l l  be accorded 
discretionary immunity for making a prudent investment dec isions, even 
though an investment may subsequently became worthless. For example, the 
PERS! Board may authorize investment in certain real estate which otherwise 
satisfies the statutory and fiduc iary duties for a prudent investment. 
Subsequently, the real estate investment substant ial ly dec l ines in value due to 
a general market decl ine. The board wil l  be protected by the "discretionary 
i mmunity" exemption for claims resu l t ing from this loss. If the dec l ine in 
substant ial value was caused by a c loud on the title which could have been 
prevented had the board or its employees conducted a t i t le search or pur­
chased a title insurance policy, then there may be l iabil ity. The investment 
decision is  sti l l  afforded the "discret ionary function" immunity, but the negl i ­
gence i n  fail ing to exerc ise due care in the "operat ion stage," i .e . ,  not con­
ducting a title search or obta in ing t it le insurance, may result in l iabi l ity. The 
state would defend the employee or board member and would pay any judg­
ment entered against them pursuant to Idaho Code * 6-903; the amount of  
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damages assessed, i f  any, would be l imited to  $500,000 pursuant to Idaho 
Code § 6-926. 

Su its brought against board members or employees arising from the 
course and scope of employment wi l l  be handled by the Bureau of Risk 
Management and the Office of Allomey General pursuant to the prov is ions of 
Idaho Code § § 6-903 and 6 7- 1 40 I ,  et seq. 

Acts of fiduciaries who are not employees, such as consu l -tants or 
investment advisors, are not covered by the ITCA. Thus, a contract for ser­
v ices should require the contractor to carry for the benefit of PERS I, i ts board 
and employees, insurance covering the contractor's fiduc iary acts or omis­
sions. 

Certain types of claims may arise which are outside the coverage of 
the ITCA. Typical ly  these claims arise from an alleged v iolat ion of an indi­
v idua l 's constitutional rights. Most frequently these constitutional torts arc 
brought as a 42 U .S .C .  § 1 983 claims. Section 1 983 claims permit actions 
only against "persons" who deprive others of any rights, pri v i leges or immu­
ni ties secured by the Constitution and laws. 42 U.S.C.  § 1 983 .  Qual i fied and 
orficial immunities exist for section 1 983 claims, usually through the defense 
that the state and its o fficials are not "persons" within the meaning of section 
1 983. Wil l  v. M ich igan Department of State Police, 49 1 U . S .  58, I 09 S. Ct. 
2304 ( 1 989), and A rnzen v. Department of Law Enforcement, 1 23 Idaho 899, 
854 P.2d 242 ( 1 993 ) .  Through th is  defense, public ent ities or officials w i l l  be 
d ismissed from the act ion in  their offic ial capacity. However, ind iv iduals 
may sti l l  be parties to the suit in  their ind iv idual capacities. The state, under 
the provis ions of Idaho Code § 6-903, wi l l  defend the indiv iduals when they 
are acting within the course and scope of employment. 

The state, of course, has no duty to defend public officials or employ­
ees for criminal wrongdoing or intentional torts, such as assaul ts  or batteries. 
Other circumstances may arise where the state has no duty to defend or 
indemnify public officials.  These circumstances wou ld be highly unusua l ,  and 
typically the public official 's conduct would be clearly outs ide the course and 
scope of employment or beyond a reasonable exercise of the ir  official author­
ity. The state wi l l  defend and indemnify individuals acting within the course 
and scope of their employment and act ing without mal ice or criminal intent 
pursuant to Idaho Code ** 6-90 I ,  ct seq . .  59- 1 305, and 59- 1 308( 1 1  ). 
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A final question addresses j udgments that exceed the $500,000 l imit  
or that are i mposed ind iv idually against a board member or employee in  h is  
or  her  individual capaci ty. If such a judgment falls under the ITCA, then the 
judgment is reduced to $500,000 p ursuant to Idaho Code § 6-926. If the j udg­
ment fal l s  outside the ITCA-e.g., a consti tut ional rights violat ion-then the 
PER S I  board members and employees are held harmless pursuant to Idaho 
Code § §  59- 1 305 and 59- 1 308( 1 1  ) . The payment of the judgmen t  would have 
to come not from the trust assets of  PERSI but, rather, through a new appro­
priation. The Idaho Tort C laims Act provides that the c la im or j udgment i s  to 
be paid from the next appropria-t ion of the state instrumental i ty whose tor­
tious conduct gives rise to the c la im.  Idaho Code § 6-922. The Idaho 
Const i tution requires certi fication from the Board of Examiners before pay­
ment could be authorized. Idaho Constitut ion, article 4 ,  section 1 8 . 

If you desire further informat ion or assistance , please do not hes i tate 
to contact me. 
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Very truly yours, 

M IC HAEL R. JONES 
Deputy Attorney General 
Contracts and Administrat ive Law 
Div is ion 
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John R .  Hi l l ,  Director 
Idaho S tate Historical Society 
1 1 09 Main Street, Su ite 250 
Boise, I D  83702 

October 5, 1 995 

THIS CORRESPONDENCE IS A LEG A L  GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Membership Lists as Publ ic Records 

Dear Director H i l l :  

This guidel ine addresses a question raised b y  t h e  Board of Trustees 
of the I daho State Historical Society regarding its membership l i sts. At i ts  
meeting on Ju ly  2 1 ,  1 995 , the board rece ived a letter from Royal Cru ise Lines 
request ing use of  the Historical Soc iety 's mai l ing list for a cruise scheduled 
in October. The board voted to oppose divulg ing the membership l i st unt i l  
the Attorney Genera l 's Office cou ld be consu lted. You requested written 
direct ion on how to handle such requests in the future. 

I concl ude that the membersh ip  l ists of the H istorical Society arc pub­
l ic records but are specifical ly excl uded from d isclosure by statute. 

ANA LYSIS 

Under Idaho Code * 9-337( 1 0), a publ ic  record is  defined as:  

I A lny writ ing contain ing informa-tion relating to the conduct 
or admin istration of the publ ic 's business prepared, owned, 
u sed or retained by any state or local agency regardless of  
physical form or characterist ics .  

A "state agency" is  defined under Idaho Code * 9-337( 1 1 ) as "every state offi­
cer. department, d iv ision, bureau, commission and board or any committee of  
a state agency incl uding those in the legislat ive or judicial branch . . . .  " The 
Idaho State H i storical Society is clearly a state agency. Any writ i ng relat ing 
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to the conduct or admin istration of the publ ic's bus iness maintained by the 
H istorical Society is ,  therefore, a public record. 

Idaho Code s 9-338( I )  states the general rule of access to 
public records :  
IE  I very person has a right to examine and take a copy of  any 
public record of this state and there is a presump-tion that al l  
publ ic records in  Idaho are open at all reasonable t imes for 
inspection except as otherwise expressly prov ided by statute. 

Idaho Code s 9-337(7)  defines "person" as "any nat ural person,  corporation, 
partner-sh i p, firm, association, joint venture, state or local agency or  any 
other recognized legal ent ity." Royal Cru ise Lines is undoubtedly a person 
under the public records statutes ,  and thus has the right to examine and copy 
al l  publ ic records of the Historical Society. 

In addit ion to the statutory analysis above, there is an Idaho Supreme 
Court case which d i scusses the release of membership l ists as public records. 
In Dalton v. Idaho Dairy Products Commission, 1 07 Idaho 6, 684 P.2d 983 
( 1 984), the Idaho Supreme Court considered a case where the plainti ff sought 
the membership l isis of the Idaho Dairy Products Commiss ion to aid in "a 
d i rect mail  advert is ing campaign . . . .  " I 07 Idaho at 8, 684 P.2d at 985.  It 
was undisputed that the plaint iff was requesting the l i st to conduct a for-prof­
i t  operat ion. The court stated that the "intent by the legislature to create a very 
broad scope of government records and information accessib le  to the public . 
. . " was clear. I 07 Idaho at 1 1 , 684 P.2d at 990. The court held that mem­
bership l ists fe l l  within the purv iew of publ ic records and that unless there 
wa-; an express statute exempting the records from d i sclosure ,  they were open 
to inspect ion. Further, the court stated that if the legislature wished for such 
records to be exempt from disclosure, it could pass a statute according l y. 

The Idaho Legislature has enacted such a statute. Idaho Code s 9-348 
prov ides that, in order to protect the privacy of persons who deal with public 
agencies, no agency may ''distribute or sell for use as a mai l i ng l ist or a tele­
phone numhcr l ist .  any l ist  of persons wi thout first securing permiss ion of 
those on the l i st ." The statute further prohibits the outs ide use of any l i st of 
persons prepared by an agency wi thout permission. Therefore, Idaho Code s 
9-348( I )  spec i fical ly excludes membership l ists from disclosure as public 
records. 
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It should be noted that the statute "doc,, not prevent an indiv idual 
from compi l ing a mai l ing l ist or a telephone number l ist by examination or 
copying of publ ic records, original documents or applications which are oth­
erwise open to public inspection."  Idaho Code § 9-348(2) .  Therefore, if the 
Historical Society is obtain ing its l ists by taking names from documents con­
tained in its files,  those documents, unless otherwise exempted, remain sub­
ject lo disclosure .  

You a lso inqu i red what lo do when a l ist i s  requested. If  a person 
requests a membersh i p  l i st, the Historical Society should s imply deny the 
request based on Idaho Code § 9-348( I ) . The Historical Society is not 
required lo, and should not, compile the otherwise disclosable raw data and 
give it to the request ing party. Th is statute puts the burden o f  compi l ing such 
a l i st on the indiv idual who wants it. 

CONCLUSION 

The membersh ip l i sts of the Idaho Historical Society arc not subject 
to disclosure under the Idaho public records laws. While the data used lo 
compile the l ists is subject lo d isclosure, if not otherwise exempted, the 
Historical Society has no duty to provide such in format ion lo a person 
requesting a membership l i st .  The Historical Society may si mply deny such 
request based on Idaho Code § 9-348(2). 

I hope this adequately addresses your inquiry. If you have any fur­
ther questions regarding this ,  please do not hesitate to contact me. 
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Very truly yours,  

K EVIN D. SATTER LEE 
Deputy Attorney General 
Contracts and Admin istrat ive Law 
Division 
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October 1 3 , 1 995 

J im  Monroe, Acting Administrator 
Commiss ion for the B l ind 

and Visua l ly  Impaired 
STATEHOUSE MAIL 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR G UIDANCE 

Re: H i r i ng  Pre fe rence for B l i nd A d m i n i s t ra to r  of t h e  
Commiss ion 

Dear Mr. Monroe: 

In your memorandum of September 1 1 , 1 995 , you requested an opin­
ion of the Attorney General regarding the const i tu t ional i ty of Idaho Code * 
67-5409. Thi s  section states t hat "preference sha l l  be given to equal l y  qual i ­
fied b l ind persons in  fi l l ing the posi t ion of  administrator of the Commiss ion ." 
Your question as stated in the memorandum was "whether this statement 
reflects reverse discr imination, and if the code requ i res mod i fication." 

We conclude that the preference set forth in  Idaho Code § 67-5409 is  
constitutional ly  permiss i ble, docs not constitute "reverse d iscriminat ion ," and 
does not requ i re modification. 

I. 

ANALYSIS 

"States have w ide discretion in framing employee qua l i ficat ions . . .  
" Personnel Admin is trator of  Massachusetts v. Fenney, 442 U.S. 256, 273, 

99 S. Ct. 2282, 2293, 60 L. Ed. 2d. 870 ( 1 979). However, any state l aw that 
overt ly or covert ly  prefers one class of persons over another in public 
employment requires  a part icu l ar level of justification to w ithstand a consti­
tut ional chal lenge under the Equal Protection C lause of the Fourteenth 
Amendment to the Uni ted States Const i tu t ion. Id. 
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A. Level of Scrutiny 

The first i ssue i s  the l evel of scrutiny requ i red to w ithstand t he con­
s t i tutional chal lenge. 

In Clark v. Jeter, 486 U.S .  456 ,  1 08 S .  Ct. 1 9 1 0, 1 00 L. Ed. 2d ( 1 98 8 ), the 
Uni ted States Supreme Court summarized the standards app l ied to state laws 
chal lenged under the Fourteenth Amendment as fol lows: 

In  considering whether state legislation v io lates the Equal 
Protection C lause of the Fourteenth Amendment, we apply 
d i fferent levels of scru tiny to d ifferent types of c lass i fica-
ions. At a min imum, a statutory classi fication must be ratio­

nal ly  re lated to a l egi t imate governmental purpose. 
Class i fications based on race or national origin,  and classifi­
cati ons affecting fundamental rights are g iven the most 
exacting scrut iny. Between these extremes of rat ional basis 
rev iew and strict scru t i ny l ies a level of intermediate scrut i­
ny, which genera l ly  has been appl ied to d i scr iminatory c las­
s i fi cations based on sex or i l legi t imacy. 

486 U.S.  at 460, I 08 S. Ct. at 1 9 1 4 (c i tations omitted) .  

S ince discrim ination based on  b l indness does not fal l  within a s uspect 
c lassi fication (such as race or national orig in)  and docs not i mpinge on a fun­
damental right (such as the right to vote, freedom of speech or re l igion , or the 
rights to l i fe, l iberty or property )  the level of just i ficat ion appl ied is not "strict 
scrut iny." Further, s ince the d i scrim ination is g�ndcr neutra l ,  " intermediate 
scrutiny" does not apply. Thu-;, the constitut iona l i ty of the d iscriminat ion i s  
determined by rat ional bas is  rev iew. 

B. Rational Basis Review 

In order to pass const i tut ional scrut iny, the statute in question m ust be 
rat ional ly related to a leg i t imate government purpose. Hodel v. I ndiana, 452 
U .S .  3 1 4, 1 0 1  S. Ct. 2376, 69 L. Ed. 2d 40 ( 1 98 1  ). Whi le  the Hodel case dealt 
w i th the i ssue of m ining regu lation, the statement of the Uni ted S tates 
Supreme Court regarding the review of social and economic leg is lat ion 
appl ies to the current situation. The Court stated that :  
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Soc ia l  and economic l eg is lat ion . . .  that does not employ sus­
pect c lassificati ons or imp inge on fundamental rights m ust be 
upheld against  equal protection attack when the legis lative 
means  are rat ional ly rel ated to a legit imate governmental 
purpose. Moreover, such legislat ion carries with i t  a pre­
sumption of rat ional i ty that can only be overcome by a c lear 
showing of arbi trariness and i rrational ity . . . .  I S  ]oc i al and 
economic leg i s lation is val id unless "the vary ing treatment of 
different grot1ps or persons is so unrelated to the achievement 
of any combination of legi t imate purposes that [a court] can 
only conclude t hat the legislature 's act ions were i rrational ." 
Thi s  is a heavy burden . . . .  

Hodel, 452 U .S .  at 33 1 ,  332, I 0 I S. Ct. at 2387 (c i tat ions omit ted; emphasis 
added). 

I .  The Purpose of the Hiring Preference is Legitimate 

The purposes set forth for the preference arc legitimate purposes for 
which the government c an act and regulate. 

Idaho Code § 67-540 1 ct S<'l/ . create the Commission for the B l ind 
and Visual ly  I mpaired. The purposes of the Commiss ion are : 

( I )  to rel ieve b l ind persons from the distress of poverty; (2) 
to encourage and assi s t  bl ind persons in their efforts to become soc ia l ly and 
economical l y  independent and to render themselves more sel f  supporting;  and 
(3 )  to enlarge the opportunit ies of bl ind persons to obtain education, voca­
t ional  train ing and employment.  

Idaho Code § 67-540 I .  The apparent purpose for the h iring  preference i s  
found in  Idaho Code § 67-5409 which prov ides that  the adm in istrator "shal l 
be experienced in work for the b l ind . . . .  " Thus, the purpose for the h i ring 
preference is to insure t hat the administrator has knowledge of work ing wi th 
the b l ind and of the need:; and i nterests of the b l ind and v isual ly impaired. 
Coupl ing th is  spec ific  purpose w ith the stated purposes of the Commission, 
the purpose of the h ir ing preference is to ensure that the admin i strator is expe­
rienced in working w i th  issues such as rel iev ing b l i nd persons from the dis-

1 42 



I NFORMAL GUIDELIN ES OF THE ATTORNEY GENERAL 

tress of poverty, encouraging soc ia l  and economic independence and enlarg­
ing opportun i t ies for the b l ind and v i sual ly  impaired. 

When taken as a whole, there is no doubt that the purpose of the pref­
erence provision is legit imate. The advancement and welfare of the bl ind is  
a legi t imate government purpose and has even been mandated w ith requ i re­
ments such as the Americans w i th  Disabi l i ties Act and the Randolph­
Sheppard Act .  S ince we have concluded that the preference i s  based on a 
leg i t imate government purpose, the next question is whether the preference i s  
rat ional ly related to  that purpose. 

2. The Pref ere nee is Rationally Related to the Purposes 

In furtherance o f  the above purposes, Idaho Code § 67-5409 requ i res 
that, when h i ring  an admin istrator for the Commission, preference sha l l  be 
given lo an equa l ly  qual i fied b l ind person. 

In order to be rat ional ly rel ated to a legit imate government purpose, 
the classificat ion must not be arbi trary and must bear some nexus or connec­
t ion to the stated purpose.  In  th is  case, preferring an equal ly qua l i fied b l ind 
appl icant bears a substant ial nexus lo the purpose of ensur ing tha t  the adm in­
istrator i s  experienced wi th ,  and educated as lo, the condit ions and concerns 
of the b l ind and v isual ly i mpaired. There i s  no val id argument t hat a prefer­
ence for a b l ind administrator is arbitrary or is not reasonable to further such 
purposes. 

I I .  

CONCLUSION 

The h i ri ng preference for an equal ly qual i fied b l ind admin istrator i s  
rat ional ly related to the legit imate purpose o f  ensuring that the administrator 
is experienced in  work ing with the b l ind and v isual ly i mpaired. Therefore, 
the preference provision is const i tu t ional under the Equal Protection Clause 
of the Fourteenth Amendment. S ince the preference is const i tu t ional ly per­
missible,  Idaho Code § 67-5409 does not const i tute "reverse d iscrimination" 
and does not requ i re mod i ficat ion. 
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I hope this has adequately  answered your inquiry. If you have any 
further questions regarding this or any other matter, p lease do not hesitate to 
contact me. 
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Very tru ly  yours. 

KEVIN D. SATTERLEE 
Deputy Attorney General 
Contracts & Administrative Law 
Divis ion 
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Ms. Suzanne Balderston 
S tate Insurance Fund 
STATEHOUSE MAIL 

October 1 3 , 1 995 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Re: Status or Northwest Power P lanning Counc i l  Employees 

Dear Ms. B alderston : 

Thi s  letter is i n  response to your request of Ju ly  27, 1 995, regard ing 
the status or Idaho's members and employees o r  the Northwest Power 
Planning Counc i l  for workers '  compensat ion purposes. 

We concl ude that the Idaho members and employees are officers and 
employees of the State of Idaho for purposes of workers ' compensation cov­
erage. 

I. 

BACKGROUND 

The Pac ifi c  Northwest Electric Power and Conservation Planning 
Counc i l  ( commonly  known as the "Northwest Power Plann ing Counci l "  and 
hereinafter referred to as the "Counci l")  was created by Congress pursuant to 
the Pac i fic Northwest Electric Power Planning and Conservat ion Act. Publ ic  
Law 96-50 I .  The act  empowered the Bonnev i l le Power Administration 
( B PA)  to create the Counci l  with a membership composed of two persons 
from each of the states of Idaho, M ontana, Oregon and Washington. One 
pract ical effect of the act was congressional approval for the future creation 
of the Counci l  as an interstate compact. S i nce congressional approval was 
given in advance, the remain ing act ion requ i red to create the compact was the 
assent of each of the four incluclecl states. Idaho man i fested its assent by 
enacting Idaho Code � 6 1 - 1 20 I ct seq. 
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From i ts  i nception in  1 98 1  unt i l  June 30,  1 995, the Idaho members 
and employees of the Counc i l  have been paid through the State of Idaho 
Auditor's Office, despite the fact that the ent ire funding for the Counci l  was 
derived through the BPA. The BPA paid federal funds to the State Audi tor 
who in turn paid the salaries and expenses of the Idaho Counci l  members and 
employees. As of Ju ly I ,  1 995, the funds for the salaries and expenses of the 
Idaho members anr' employees were no longer channeled through the State of 
Idaho and are currL, a J t ly paid d irectly by the Counc i l .  

I I .  

ANALYSIS 

A. Idaho Attorney General Opinion No. 8 1 -3 

In 1 98 1 ,  the President Pro Tem of the Idaho State Senate presented 
two questions to the Attorney General of the State of Idaho referencing the 
Counci l  and Idaho 's membersh ip therein .  A copy of Attorney General 
Opin ion No. 8 1 -3 is attached hereto. The two quest ions presented were as 
fol lows: 

I .  In addi t ion to congressional statute, i s  state legis lat i ve act ion 
requ i red to authorize the creation of and appointment to the office of Idaho 
Counci l  Member for the Pac i fic Northwest Electric Power and Conservat ion 
Plar•n ing Counci l? 

2.  With or wi thout the state legislat ive act ion by what legal ly 
proper process may appointments to the Counc i l  be made? 

1 98 1  Idaho Alt 'y Gen. Ann. Rpt. 59. 

The opinion concluded that "the Counci l 's members arc state, not 
federal officers" and that "we bel ieve that I Congress ]  conceptual ly envi­
sioned that the members would serve as officers of the respect ive states they 
represent." Id . . at 63. In reaching th is  conclus ior., the opinion rel ied on the 
fact that the members and employees or the Counci l  cannot be officers or 
employees of the federal government by speci fic provisions of the act. Id. at 
62, 63. The legislative h istory of the act a lso noted that Congress env is ioned 
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the members and employees representing the ind iv id .ual states and that the 
Counci l  was not a federal agency. Id. 

The opin ion concl uded that the federal government cannot create a 
State of Idaho publ ic office and, therefore, the Idaho Legis lature needed to 
create the office of Idaho Counci l  Member. Once a publ ic office is created 
under Idaho l aw, the persons placed in such office are state officers. Also, 
unless otherwise speci fied in the enabl ing legis lat ion. the Idaho statutes 
regard ing appointment to public office apply to the pos i t ions. Id. at 64-65. 

Therefore, s ince the date of the i r  i n i t ial appointments in 1 98 1 ,  the 
Idaho members and empioyees of  the Counci l  have been considered state 
officers and employees. S i nce coverage for workers ' compensation is includ­
ed as part of employment wi th the state, or holding a publ ic office of the state, 
there i s  no question that the officers and employees were covered under the 
state 's workers ' compensat ion program as of that date. 

8. Idaho Code * 6 1 - 1201 et seq. Does not Change the Analysis 

Fol lowing the issuance of Attorney General Opin ion No. 8 1 -:1, the 
Idaho Legislature adopted Idaho Code * 6 1 - 1 207 et seq. which took effect on 
Apri l 8, 1 98 1 .  The e ffect of th is  legislation bolsters the analysis above that 
the Idaho members and employees of the Counc i l  are state o fficers and 
employees. 

Idaho Code * 6 I - I 2d I provides that "the State of Idaho agrees to par­
t ic ipate in the formation of the ! Counci l l ." Idaho Code * 6 1 - 1 202 creates "in 
the Office of the Governor, a state office to be known and designated as 
! Counc i l l Member . . . .  " (Emphas is  added . )  The governor appoints the two 
members from Idaho wi th  the adv ice and consent of the senate. Pursuant to 
Idaho Code * 6 1 - 1 203, the two members serve at the pleasure of the gover­
nor. Under Idaho Code § 6 1 - 1 205, the physical office of the Counci l  members 
must be located in the City of l:h: i o.:e and the Department of Admin istrat ion i s  
requ ire;_; to furnish office space to the Counci l members a t  the same rates 
charged to state agenc ies.  Pursuant to Idaho Code * 6 1 - 1 206, the Idaho 
Counci l  members must report annual ly to the governor and the legislature 
and, under Idaho Code * 6 1 - 1 207, the legis lature may express i ts intent and 
concerns regard ing act iv i t ies of the Idaho Counci l  members by concurrent 
resolut ion. 
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Reviewing the above statutes shows that the Idaho Counci l  member 
is a state office .  Therefore, the persons holding such office, and their employ­
ees, are state officers and employees. 

As of Apri l  8 ,  1 98 1 ,  the e ffective date of the statutory creation of the 
Idaho Counci l  members, the members and employees were state officers and 
employees for the purpose of workers'  compensation coverage. 

C. The Change in Payment Method as of July 1, 1995, Does not 
Change the Analysis 

Pursuant to Idaho Code * 6 1 - 1 204, the annual salary of each Counci l  
member i s  set by the governor. Further, a l l  expenses o f  the Counci l  members 
incurred while conduct ing business of the Cmmci l  must be reimbursed. 
However, this sect ion states that " I s ]alary and expense monies shal l be paid 
from federal appropriations as prov ided for ! in the act ! . "  

Thus, i t  was contemplated by  the Idaho Legis lature that , al though the 
governor could set the salaries of the Counc i l  members, a l l  salary and expense 
monies were to be paid by federal funds. In pract ice, the salaries and expens­
es were an item in BPA's annual budget. That money was transferred from 
BPA to the State of Idaho and paid as the salaries and expenses for the Idaho 
Counci l  members and employees.  The recent change, e ffect ive Ju ly I ,  1 995 , 
to a direct payment from the Counci l  to the Idaho members and employees 
does not change the analysis. 

The ch<•ngc in the manner and method of payment i s  simply an 
accounting and bookkeeping change and docs not reflect a change in the sta­
tus of the Idaho Counci l  members or employees. Idaho Code * 6 1 - 1 204 has 
always contemplated that the funds for the Idaho Counci l  members would be 
provided by the federal government. The statute docs not requ i re any method 
by which th-. salaries or expenses sha l l  be paid. Therefore, it was proper, 
prior to July I ,  1 995 , to pay the salaries and expenses by channe l ing the funds 
through the State of Idaho. However. it is equal ly proper to pay the salaries 
and expenses d i rect ly  from the Counc i l .  The method of payment has no e ffect 
on the status of the members and employees as officers or employees of the 
State of Idaho. 
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Ill.  

CONCLUSION 

The Idaho members and employees of the Northwest Power Planning 
Counci l  are state officers and employees for the purpose of workers' com­
pensation coverage. At torney General Opin ion No. 8 1 -3 concluded that the 
Idaho members were state officers .  The enabl ing legislat ion contemplates the 
same result .  The change in the method of payment for salaries and expenses 
does not alter the analysis as such method of payment was contemplated in 
the enabl ing legis lation. Therefore, the Idaho members and their employees 
arc stale officers and employees for workers '  compensat ion coverage purpos­
es. 

I hope th is  adeyuately addresses your inyu i ry. I f  you have any fur­
ther yuestions regard ing this ,  please do not hesitate to contact me. 
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Very tru ly yours, 

K EVIN D. SATTERLEE 
Deputy Attorney General 
Contracts & Admin istrative Law 
Div is ion 
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October 20, 1 995 

Honorable M i l t  Erhart 
State Representat ive,  District 1 4  
Idaho Huuse o f  Representat ives 
STATEHOUSE MAIL 

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUID ANCE 

Re: El igibi l i ty for Medical Ass istance 

Dear Representat ive Erhart : 

Your request of October 6, 1 995 , has been forwarded to me, con­
cerning el igibi l i ty of indiv iduals who may have received funds from a com­
munity fundrais ing effort to offset expenses of a catastrophic i l lness or acci­
dent. 

You have asked two expl icit quest ions: ( 1 )  Would fundraising and 
acceptance of contribut ions d irectly by or on behal f of the v ict im of a cata­
strophic event be considered income for AABD or Medicaid e l ig ib i l i ty? (2)  
Wou ld a trust such as the example prov ided be suffic ient to exclude the funds 
for purposes of determin ing el ig ib i l i ty'? 

As always in th is  area. much wi l l  depend on the facts of the part icu­
lar situation. An indiv idual cou ld have a catastrophic health s ituation due to 
an accident from which he or she cou ld be expected lo recover in a relat ively 
short t ime. Such a person wou ld  not meet the defin i t ion o f  "disabled" for 
AABD or SSL 42 U.S .C. * l 382c(a) (3) .  

Funds pa id d i rect ly to the v ict im would be considered i ncome; for 
funds paid on behal f of the v ic t im but not held in h is  name, not available to 
the indiv idual and not the v ict im 's money, there would be no problem with 
e l ig ib i l i ty. 

As to the second question, the sample trust you provided purports to 
be a spec ial needs tru st .  which i s  a type of trust that i s  exempt from consid­
erat ion for e l ig ib i l ity so long as disbursements comply with 42 U.S .C. * *  
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1 9 1 7(c}  and (cl} ,  asset transfers and t rusts. Section VI i s  a problem s ince the 
remain ing f'unds at the t ime the trust  i s  terminated are not appl ied to Medicaid 
expend i tures. See 42 U.S .C. § I 396p(d)(4) .  For a trust that qual i fies as 
exempt, payments made from the trust for cloth ing, food or she l ter are income 
for e l ig ib i l ity purposes. 

As you can see from this response, the requ i rements of federal law 
re lating to trusts and e l ig ib i l ity arc the source of the state 's ru les.  This  letter 
cannot even begi n  to address the complexit ies of these types of s i t uations, and 
individuals facing them should consu l t  with knowledgeable legal counse l .  

1 5 1  

Very truly yours ,  

JEANNE T. GOODENOUGH 
Deputy Attorney General 
Chief, Human Services Divis ion 
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October 23, 1 995 

Honorable Ruby Stone 
Idaho House of Representat ives 
6604 Holiday Drive 
Boise ,  ID 83709 

Honorable Ralph Wheeler 
Idaho State Senate 
659 Gifford Avenue 
American Fal l s, ID 8 32 1 1  

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUHMITTED FOR YOUR GUIDANCE 

Re: Optional Forms of County Government 

Dear Representative S tone and Senator Wheeler: 

You have requested that the Office of the Attorney General render an 
opinion on whether the legis lature can prov ide that only one optional form of 
government at a t ime appear on the ballot, and whether counties can consol i ­
date offices such as prosecutor or sheriff. For the reasons set  forth below, i t  
i s  the  opinion of  th i s  office that the  legislature can l imi t  the  number of option­
al  forms which can appear on a bal lot in a g iven elect ion, and can al low coun­
ties to consol idate offices. 

The draft leg is lat ion regarding opt ional forms of county government 
provides that an optional form may be proposed by resolution of the board of 
county commissioners or a pet i t ion of the voters meet ing the requisi te s igna­
ture requirement. The draft legis lat ion further requ ires that the quest ion of 
adopting an optional form or retaining the ex ist ing form of county govern­
ment must be submitted at a general e lect ion. Your question i s :  

May the legislature prov ide that on ly  one optional form of 
government sha l l  appear a t  a t ime on the  bal lot? And, i f  so, 
are there any legal l im i tat ions on the manner in which a 
determination is made as to which opt ional form w i l l  appear 
on the bal lot i f  more than one pet i t ion or resolution propos-
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ing an optional form i s  e l ig ible to appear on the bal lot in the 
general e lect ion? 

The const i tut ional prov ision al lowing opt ional forms of  county government 
does not proh ib i t  the legislature from l imi t ing the number of optional forms 
on the ba l lot .  Art .  I 8, sec. I 2 provides: 

* I 2. Opt ional forms of county government. - The 
legis lature by general law may prov ide for opt ional forms of 
county government for counties. which shal l be the excl us ive 
opt ional forms of  county government .  No opt ional form o f  
county government sha l l  be operat i ve in  any county unt i l  i t  
has been submi t ted t o  and approved b y  a majority of the e lec­
tors vot ing thereon in the county affec. 1 at a general or spe­
cial elect ion as provided by law. The electorate at said e lec­
tion sha l l  be al lowed to vote on whether they sha l l  retain their  
present form of county government or adopt any of the 
opt ional forms of county government . In the event an 
opt ional form shal l  be adopted. the question whether to 
return to the orig inal form or any other optional forms, may 
be placed at subsequent elect ions, but not more frequently 
than each four years . When an opt ional form of county gov­
ernment has been adopted, the provis ions of  this section 
supersede sect ions 5 ,  6, and I 0 of this art icle and sect ions 1 6  
and 1 8  o f  art ic le Y. 

This prov ision s imply mandates that any of the opt ional forms prescri bed by 
the legislature and placed on the ba l lot run against the current form. Because 
there i s  no proh ib i t ion against l imi t ing the number of opt ional forms which 
may appear on a ba l lot at any one t ime, the legis lature i s  free to enact such a 
l imi tat ion. 

How to l imit  the number of opt ional forms is clearly a legislat ive pre­
rogat iw. I t  is hard to specu late on al l of the various ways that the legis lature 
cou ld l imi t  the number of opt ional forms on the bal lot .  Thus, th is  opi nion 
necessarily speaks in general i t ies .  However. thci"l' real ly  arc no legal restric­
t ions on how the legis lature could l imi t the amount uf opt ional form(s l which 
wil l appea r on the bal lot .  Obv iously. the l imi tat ion can ' t  be completely arb i ­
trary in  the sense that i t  i s  not  reasonably re lated to the goals sought to be 
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accompl ished and it must be neutra l ly appl ied .  Outside of these general 
restrict ions, the legislature should be free to enact a l im i tat ion on the amount 
of opt ional forms which w i l l  appear on the bal lot aga inst the current form 
without legal ram i fications :  whether the l im,i tat ion is a first- in- t ime restric­
t ion or holding a primary e lection between the competing optional forms. 

Next ,  the draft leg i s lat ion a lso provides for consol idat ion of offices 
between counties. Your question is :  

What , i f  any, j urisd ict ional or other kgal  problems arise i f  the 
e lected offices of sheri ff or prosecut ing attorney arc crmso l i ­
datcd between one or more counties, w i th  one elected pcr-;on 
to serve as sheri ff or prosecut ing attorney for each of those 
count ies'! Are there particu lar problems that at tach to the 
pos i t ions of prosecut ing attorney or sheri ff which do not 
apply when other e lect ive offices arc consol idated between 
count ies'! 

Art .  1 8 , sec. 1 2 . prov ides: "I w [hen an opt ional form or county gov­
crnmcnl has bec�1 adopted, t he prov is ions of th i s  sect ion supersede sections 5 ,  
6, and I 0 or th is  art icle and sections 1 6  and 1 8  o f  art icle Y." Sections 5 .  6 and 
1 0  or art .  1 8  relate to: ( I )  the requ irement of a commiss ion form or govern­
ment ,  ( 2 )  creation and dut ies of county row officers (not including prosecu­
tor), and ( 3) elec t ion requ irements of county commissioners .  Sect ions 1 6  and 
1 8  of art icle 5 set forth the qual i ficat ions and terms of office of the county 
clerk and prosecutor, respect ively. A l l  of these sect ions arc superseded if an 
opt ional form of county government i s  adoptl:d. Because these const itut ion­
al provis ions which requ ire each co1 ! ! 1 ty to elect such officers, and that such 
officers be res idents of those counties, arc superseded, the impediment to con­
sol idat ing county offices is removed . The remain ing requ i n.:ments that coun­
ty officers must be electors of the county they arc serv ing arc statutory. and 
can be mod i fied by the legislature in enact ing legislat ion prov id ing for 
optional forms of county government .  

I n  essence. the two or more counties would const i llltc a "district" or 
"reg ion" for which a prosecutor or sheri ff or other county elected row officer 
wou ld serve.  The prosecutor wou ld have to be an elector of that "district" or 
"region . ' '  Th is is a basic concept. that the elected offic ia l  be a res ident and 
qua l i fied e lector of the geographical region wh ich elects him or her. or 
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course, th is  al l  presumes that two or more count ies have voted to combine 
these offices. It cannot be done un i lateral ly by one county. Two or more 
count ies must go through the process of voting in favor of an optional form 
of county government. Moreover, the individual who recei ves the most votes 
wi l l  w in ,  and it would not matter that County A casts a majori ty of its votes 
for Candidate A, and Coun ty B casts a majority of its votes for Candidate B .  
As  long as  Candidate A receives the  most total votes out of a l l  of the  com­
bined counties, he or she w ins. 

There are no part icu lar lci�al problems that attach to the pos i t ions of 
prosecu t ing attorney or sheri ff for each of those counties. However, there 
may be a pract ical problem i f  the two counties who consol idate the office of 
prosecu t ing attorney arc engaged i n  l i t igat ion or other act iv i t ies wi th  each 
other. The prosecut ing attorney is the representat ive of the county and legal 
adv isor to the governing body of the county. If the two counties arc i nvolved 
in l i t igation the prosecutor wou ld be in a confli ct s i tuat ion. However, this is 
not a m ajor problem, since both count ies have the abi l ity to h i re outside pri­
vate counsel if such a s i tuat ion occurs .  

Consol idat ion of county offices should not  apply to the governing 
body. As  d iscussed in our earlier opin ion regard ing c i ty/county consol idat ion. 
regu lat ions passed pursuant lo the pol ice power prov is ion of art .  1 2 , sec. 2, 
can only be made and enforced wi th in the respect ive boundaries of the indi­
vidual counties and ci t ies. A conso l idated governing body would face the 
same const i tu t ional problems as a consol idated ci ty/county. Thus, the con­
sol idat ion of county offices provis ion should excl ude consol idation of the 
governing body. 

I hope th is  opinion is of assistance to you . I f  you have any qucst io1 .  . 
please fee l  free lo contact me. 
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Very t ru l y  yours. 

THOMAS F. GRATTON 
Deputy At torney Genera l  
Intergovernmental & Fiscal Law 
Division 
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C E RTI F I C ATES OF R EV I EW OF T H E  ATTO R N EY G EN E R A L  

J u l y 1 4, 1 995 

The 1-lo norab ;c Pete T. Ccnarrusa 
Secretary of S tate 
HAND DELIV ERED 

Re: Certi fi cate of Rev i ew:  
I n i t i at i ve Ent i t led ' 'The Teachers R ight to Work Act" 

Dear M r. Ccn arrusa:  

A n  i n i t i at i ve pet i t ion was ri led w i th your o ffice on J u ne 26. 1 995 .  
Pursuant  t o  I daho Code * 34- 1 809, t h i s  o ffice h a s  rev iewed t h e  pet i t ion and 
has prepared t he fol lowing adv i sory comments.  I t  must be stressed t hat ,  
g iven t he strict stat utory t imcframc i n  which  t h i s  office must respond and ihc 
complex i ty of t he legal i ssues ra i se d  in t h i s  pet i t ion,  our rev ie w  can on ly  i so­
late areas of concern and can not provide i n -depth analysis  or each issue that  
may present problems. Further, under the rev i e w  stat ute,  the A t torney 
General 's  recom mendat ions arc "ad v i sory on ly," and the pet i t i oners arc free 
to "accept or reject them i n  whole or in part . "  

BALLOT TITLE 

Fol lo w i n g  the fi l i ng of the proposed i n i t ia t ive ,  our o ffice w i l l  prepare 
short and long bal lot t i t les. The bal lot  t i t les should i m part i a l ly and stra ight­
forward l y  state t h e  purpose of the measure wi thout  be i ng argumentat i ve and 
w i thout c reat i n g  prejud i ce for or agai nst the measure. W h i le our office pre­
pares the t i t les,  i f  pet i t ioners wou l d  l i ke to propose l anguage w i t h  these stan­
dards i n  m i nd, we would recommend that t hey do so and their proposed lan­
guage w i l l  be considered.  

MATTERS OF SUBSTANTIVE IMPORT 

The s u bstant ive prov is ion of t he proposed i n i t ia t i ve is brie f  and 
stra ight fo rward . The i n i t iat i ve would  change I daho Code * 33- 1 27 1  by sub­
s t i tu t ing t he word "may" for "sha l l "  as i n d i cated be low. 1 

33- 1 27 1 .  School districts-Professional cmplo.v­
ees-Negotiation agrccmcnts.-Thc board of tru stees of 
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each school distr ict ,  inc lud i ng spec ia l ly chartered d istricts, or 
t he designated represenla t ive(s )  or such district , is hereby 
empowered to and :Jttt.H may upon i ts own in i t iat ive or upon 
t he request or a local educat ion organ ization represent ing 
professional employees, e nter into a negot iat ion agreement 
wi th the local education organ izat ion or the designated rep­
resentat ive( s )  of such organ ization and negot iate wi th such 
party in  good fa i th on those matters spec ified in  any such 
negot iation agreement between the local board or trustees 
and the local educat ion organ izat ion. A request for negotia­
t ions may be in i t iated by either party to such negot iat ion 
agreement. Accurate records or minutes of the proceet: ings 
shal l  be kept, and shal l  be avai lable for publ ic inspection al 
the offices or the board or educat ion during normal business 
hours .  Joint rat i fication or all final offers or settlement sha l l  
be  made in  open meetings . 

Important ly, there is no const i tu t ional  or statu tory proh ibi t ion aga inst 
the amendment of � 33- 1 27 1  as contemplated by the in i t ia t ive. However, for 
practical purposes, such an amendment would leave the negot iat ing process 
between school d istricts and professional employees unclear. and may not fu l­
fi l l  the stated in tent of the in i t iat i ve drafters to a l low teachers in  Idaho "to 
have a negot iat i ng agency or the ir  choice represent their interests." 

The Allorney General 's statutory duty to review proposed in i t ia t ives 
i nc ludes the obl igation to "recommend to the pet i t ioner such rev is ion or alter­
ation of the measure as may be deemed necessary and appropriate ." Idaho 
Code * 34- 1 809. As stated above, because of other statutes, the s ingle word 
change in Idaho Code * 33- 1 27 1  from "sha l l"  to "may" may not accompl ish 
the "legis la t ive intent" o f  the proposed change, i .e. that through the amend­
ment, "teachers in  I daho w i l l  be a l lowed to have a negot iat i ng agency of t heir 
choice represent the i r  interests." 

Idaho Code * 33- 1 273 states that the local educat ion organ izat ion 
"sha l l  be the exclus ive representa t ive for a l l  professional employees in that 
d istrict for purposes of negotiat ions." "Local educat ion organ ization" is 
defined to mean:  
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a n y  l ocal d i str ict  organ i zat ion d u ly chosen and selected by_l!_ 
majority or l hLJrolCss ional  e mployees as t he i r  representa­
t i ve organ i zat ion !'or negot iat ions under t h i s  act. 

Idaho Code * 33- 1 272( 2 ) .  

I t  i s  c l ear t hat t he i n i t ia t ive  wou l d  make negot iat ions with a local edu­
cat i on organ i zat ion opt iona l .  However. i f  such negot ia! ions were to occur. t he 
l oca l educat i on organ i zat ion approved by a majority o f  t he profess ional  
employees would st i l l  be the representat i ve of such employees. because o f  t he 
language or � 33- 1 27 3. Under t he i n i t i a t i ve, teac hers wou ld not be a l lowed 
to have a negot iat i ng agency of t he i r  cho ice represent t h e i r  i nterests as con­
templ ated. Rat her, the school d i st rict would have t he opt ion lo negot iate w i t h  
a l ocal  educat ion organ i zat ion,  b u t  i f  s u c h  negot iat ions occurre d ,  o n l y  one 
representat i ve of such professional employees would be a l l owed t o  engage i n  
such negot iat i ons. 

I f  the school d i st rict chose not to negot iate w i t h  such a group, the pro­
ced u re wou l d  be u n c lear. On its face, it would appear t hat the school d is t rict  
cou l d  negot i ate with each i n d i v i d ua l  professional  employee. However, * 33-
1 273 states that  the l oca l educat ion assoc ia t ion i s  the "exc l us i ve" representa­

t i ve of profess ional employees of the school  d i str ict  for pu rposes of negot i a­
t io n .  Such l anguage suggests  that any negot i a t i ons wou l d  have lo occur 
t h ro ugh such a gro u p. rather t han on t he i n d i v idual  leve l ,  regard less of 
whet her the school d i st rict  was req u i red by law to negot iate w i t h  t hem . I n  
other word s ,  i f  the l a nguage i n  Idaho Code * 33- 1 273 remains  i ntact ,  t he 
school d i st rict  wou l d  st i l l  be forced to negot iate w i t h  a local  educat ion orga­
n i zat ion by de facto ope rat ion of l aw. 

In concl us ion,  i n  order for the  m 1 1 1a 1 1vc  to acco m p l i s h  the stated 
i ntent .  we would recom mend that  Idaho Code * 33- 1 27 3 or the dcfi n i t  ion of 
" local  educat i on organ izat ion" found in  I daho Code * JJ- 1 272, or bot h ,  a l so 
be a mended to more spec i fica l ly provide that  more than one group can repre­
sent the i n terests of pro fess ional  empl oyees. Th i s  recom mendat ion is m ade 
sol e l y  for t he purpose of ass i st ing the pet i t i oner as req u i red by Idaho Code * 
34- 1 809, and is not meant to re flect a pos i t ion e i t her i n  favor or aga i nst t he 
proposed i n i t iat ive by the O ffice o f  the A l torney Genera l .  

I H ER E B Y  CERTI FY that  the enc losed measure has been rev iewed 
for form . s ty le  and mailers of su bstant i v e  i m port and t hat the recommcnda-
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i ions set forth above have been commun icated to pet it ioner John S lack by 
depos i t  in the U.S.  Mai l  or a copy o l' th i s  cert i ficate ol' rev iew. 

S incerely. 

ALAN G. LANCE 
Attorney General 

1 An ident ical change to I daho Code * JJ- 1 27 1  was introduced in  the Senate as S . B .  

I 025 during t he last leg islat ive session b y  Srnator R od Beck. hut  w a s  k i l led in  t h e  Senate 

Educat ion Commi t tee. 
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July 1 9. 1 995 

The Honorable Pete T. Ccnarrusa 
Secretary of State 
HAND DELI VERED 

Re: Cert i ficate of Review 
I n i t i a t i ve  Ent i t l ed "Protcc r ion From Late Te rm Abort ion 
Act"* 

Dear Mr. Ccnarrusa: 

An in i t iat ive pet i t ion ent i t led "Protection From Late Term Abort ion 
Act" was fi led with your office on June 26, 1 995. Pursuant to Idaho Code * 
34- 1 809, t h i s  office has rev iewed the pet i t ion and has prepared the fol lowing 
adv isory commen ts. Under the rev iew statute ,  the Attorney Genera l 's recom­
mendat ions arc "adv i sory only," and the pet i t ioners arc free to "accept or 
reject them in whole or in  part . " 

BALLOT TITLE 

Fol low ing the fi l i ng of the proposed in i t iat i ve .  our office w i l l  prepare 
a short and long ba l lo t  t i t le .  The ba l lot t i t le shou ld impart i a l ly  and straight­
forward ly state the purpose of t he measure wi thout being argumentat ive and 
wi thout  creat ing prejudice for or against ihe measure.  If pet i t ioners would 
l ike to propose language wi th these standards in mind, we wou ld recommend 
that they do so. The i r  proposed language w i l l  be cons idered, but our office is 
respons ible for preparing the t i t le .  

MATTERS OF SUBSTANTIVE IMPORT 

Sect ion 1 8-6 1 6  of the proposed in i t ia t ive would amend t i t le 1 8 , chap­
ter 6 of the crim inal code. the "Abort ion and Cont raceptives" chapter, and 
proh ib i t  abort ions beyond the "fi rst th irteen weeks or prenatal deve lopment ," 
except those necessary "to save the l i fe of  the chi ld 's mother."  The proposed 

* Fol lowing the i ssuance or  t h is  Cen i :·icate or  Review, the pet i t i o ners resuhmil ted a 

revised i n i t ia t ive. Pursuant to I daho Code � .\-1- 1 809. the Al lorney General issued long and 

short ba l lot t i t les. Thl'se hal lot t i t ll's were chal lenged and Wl'rl' modi fil'd as a res u lt or  Buchin  

y.  Lall£\'.. No. 22.\lJ:'i. l lJlJ:'i WL 757770 ( Idaho Dec. 22. l lJlJ:'i ) .  
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1 11 1 t ia t 1vc  goes on in  sect ion 1 8-6 1 7  to deta i l  rnme of the spec i fic abort ion 
methods proh ib ited. al though th is  l i st of proscri lx:d methods docs not purport 
to be exhaust ive: 

Sect ion 1 8-6 1 7 . PROCEDURES COM MON LY 
PRACTICED TO CAUSE WILLFUL DEATH PROHI B IT­
ED FOR PRENATAL CHI LDREN OVER THE AGE OF 1 3  
WEEKS.  The people find that procedures used in  later term 
abort ions cause suffer ing and pain in the unborn which i s  
inhumane. The proh ib i t ion provided by th i s  Chapter shal l  
apply to the fol lowing procedures only a fter 1 3  weeks of ges­
tation. inc luding but not l imi ted to the fol lowing abort ion 
procedures:  (a )  d ismemberment of the prenatal ch i ld's body. 
or (b )  chemical ly burning or poisoning the prenatal chi ld .  or 
(c) the part ia l  de l ivery of a prenatal ch i ld  for the purpose of 
remov ing. by inci sion through the sku l l .  fol lowed by suct ion.  
the ch i ld 's  brain from his or her sku l l ,  otherw ise known as 
bra in suct ion abort ion (d i la t ion and extract ion) .  

The in i t iat ive further provides that an attending phys ic ian must  detenninc 
whether "the l i fe of a ch i ld fa l l s  wi th in or  beyond h i s  or her fi rst th i rteen 
weeks of prenatal development ." Section 1 8-6 1 9  then states that a woman 
"upon whom any abort ion is performed" is not gu i l ty of v iolat ing the act and, 
under section 1 8-620, she or the "father" may seek "money damages" from 
the "medical ablirl ion provider." Such damages are "for a l l  injuries. psycho­
logical and phys ical ,  occas ioned by a v iolation of i the l section" as wel l as 
"statutory damages equal to three t imes the cost of the abort ion." Damages 
arc avai lable "even if ! a l  party consented to the performance of an abort ion." 
I n  shor t  then, under th is proposed in i t iat ive, a l l  second and th i rd t rimester 
abort ions arc legal ly proh ibited un less carrying the unborn chi ld to term 
would endanger the mother's l i te ,  and i f  a second or th i rd trimester abort ion 
i s  performed, money damages may be sought from the doctor by the parents 
of the aborted fetus. Th i s  proposed in i t iat ive. by legal ly prohib i t ing prcv i a­
b i l i ty abort ions that take p lace beyond the th i rteenth week of prenatal deve l ­
opment .  v iolates t he Federal Consti tut ion as  construed by the U ni ted States 
Supreme Court i n  Planned Parenthood of Southeastern Pennsylvania v. 
Casey, 505 U.S .  833.  1 1 2 S .  Ct .  279 1 ,  1 20 L. Ed . 2d 674 ( 1 992 ). 
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Abort ion i s  one of the most d iv isive issues th is  country has faced. To 
those who are "pro-choice," what i s  at stake i s  "the right of an i ndividual , 
married or single to be free from unwarranted government intrusion into mat­
ters so fundamental ly affect ing a person as the dec ision to bear or beget a 
chi ld." Eisenstadt v. Baird, 405 U .S .  438. 453 ,  92 S. Ct. 1 029, 1 038 ,  3 1  L. 
Ed. 2d 349 ( 1 972) .  For those who arc "pro- l i fe," the balance is di fferent and 
the "government i ntrusion" warranted . For them, legal iz ing abort ion i s  s im­
ply authorizing adu l ts, with the approval of the law, to take the l i ves of ch i l ­
dren not ye t  born and thus i ncapable of defending themsel ves. 

Layered on top of th is  con fl ict is the add it ional quest ion of which is 
the proper branch of government to resolve the issue-the judiciary cir the 
legis lature. Those in favor o f  a judicial  resol ution argue that a ''woman 's right 
to reproductive choice" i s  a "fundamental l i berty" that cannot "be left to the 
whims of an elect ion." Casey, 1 1 2 S .  Ct.  at 2854 ( B lackmun, .I . ,  concurring) .  
Therefore, i t is the respons ib i l ity of the courts to protect that right .  But .  this 
view is not universa l ly shared,  and the judiciary 's w i l l i ngness to enter into lhe 
abortion fray has a lso been cri t ic ized as exhal t ing the role of the judiciary 
over the democrat ic process and prolonging the abort ion controversy: 

[ B IY forec losing all democrat ic outlet for the deep passions 
this issue arouses, by ban ish ing the i ssue from the pol i t ical  
forum that g ives al l  part ic ipants, even the losers, the sat isfac­
tion of a fai r  hearing and an honest fight ,  by cont inu ing the 
imposition of a r igid national rule instead of al lowing for 
reg ional di fferences, the Court merely prolongs and intensi­
fies the anguish. 

We should get out of  th is area, where we have no 
right to be, and where we do nei ther ourse lves nor the coun­
try any good by remaining. 

Casey, 1 1 2 S .  Ct. at 2885 ( Scal ia, J . ,  d i ssent ing) .  

The United States Supreme Court first took on the abort ion issue in  
Roe v .  Wade, 4 1 0  U .S. 1 1 3 ,  93 S. Ct. 705 , 35 L. Ed. 2d 1 43 ( 1 973 ) .  In t hat 
opi nion, the Court held that a woman has a fundamental right to term inate a 
pregnancy and establ ished what has been characterized as a "trimester 
approach" to govern the regu lation of abort ion. A lmost no regu lat ion was 
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permi tted during the first trimester of pregnancy. Regu lat ion des igned to pro­
tect the woman 's heal th ,  but not lo further the state's i nterest in potent ia l  l i fe ,  
were permi tted during the second trimester. Final ly, during the: th i rd 
tr imester, when the fetus was viable,  certain abort ion prohibi t ions were per­
m itted so long as they did not jeopard ize the l i fe or heal th of the mother. Roe, 
4 1 0  U .S .  at 1 63-66. 

Roe was fol lowed by widespn:ad cri t icism. and by 1 990, there was 
some expectat ion that it would be overru led. Subsequent Supreme Court 
opin ions seemed to erode Roe 's  basic hold ing and, i n  par t icu lar. when the 
decis ion in Webster v. Reproductive Heal th Services, 492 U.S.  490, 1 09 S. Ct .  
3040. I 06 L. Ed. 2d 4 1 0  ( 1 989). was i ssued, there no longer appeared to  be 
five j ust ices on the Court who supported the Roe dec i sion. Thus. when the 
Court granted cc/'/iorari in Planned Parenthood of Southeastern Pennsylvania 
v.  Casey, Roe 's days appeared to be numbered. 

Such was not the case . Justices O 'Connor and Kennedy changed 
the ir  pos i t ions from Webster, and the Court . in a five-to-four ru l ing, reaf­
firmed a woman 's const i tut ional right In have an abort ion before the fetus 
reaches v iabi l i ty. There were, however, some mod i ficat ions to the Roe deci­
s ion. The Court rejected Roe 's trimester construct ,  reasoning that its "rigid 
prohib i t ion on al l  prev iabi l ity regu l at ion aimed al the protect ion of fetal l i fe . 
. . undervalue l d l  the S tate's interest in potent ia l  l i fe . . . .  " Casey, 1 1 2 S .  Ct. 
at 28 1 8 . The Court instead adopted a new "undue burden" test .  Under th is  
lest, a state may regulate abort ion to further i ts interest in potent ia l  l i fe or to 
foster the heal th of the mother so long as the "purpose or effect" of the regu­
lat ion is not to place "a substant ia l  obstac le in the path of a woman seek ing 
an abort ion before the fetus atta ins v iabi l ity." Id. (c i tat ion omi t ted) .  Once the 
fetus i s  v iable, the stale may proscri be abort ion "except where it is necessary, 
in appropriate medical judgment,  for the preservat ion of  the l i fe or hea l t h  of 
the mother." Id. al  282 1 .  Obviously, there are many who disagree w i th  the 
Casey decision. But ,  un less it is overru led , it remains the law and must  be 
fol lowed. 

The proposed in i t ia t ive proh ibi t s  abort ions beyond the th irteenth 
week of prenatal deve lopment . I n  so doing, i t  is  proscribing some previabi l ­
i ty abort ions. Viabi l ity const it utes the point at which "there i s  a real ist i c  pos­
s ib i l i ty of mainta in ing and nourish ing a l i fe outside the womb . . . .  " Casey, 
1 1 2 S .  Ct . at 28 1 7 . Surv ival as early as 2 1  weeks gestat ional age is poss ible, 
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and the Supreme Court has upheld a statute which "create Id I what I was I 
essent ial ly  a presumpt ion of  v iabi l i ty  at 20 weeks." Webster, 1 09 S. Ct. at 
3055 .  However, v iabi l i ty does not reach back lo the th i rteenth week of preg­
nancy, and th is  proposed in i t iat ive, by proh ibi t ing abort ions beyond the th i r­
teenth week of prenatal development ,  brings within i ts ban some prev iab i l i ty 
abortions. An outright ban on prev iabi l ity abort ions c learly v iolates �asey's 
mandate that the stale not place a " 'substant ia l  obstacle" in the path of a 
woman seeking an abortion " 'before the fetus" attains v iab i l i ty. See Sojourner 
T. v. Edwards, 974 F.2d 27 (5 th  Cir. 1 992 ) ( Louis iana statute prohibi t ing pre­
v iab i l ity abort ions is unconst i tut ional under Casey); Jane L. v. Bangerter, 809 
F. Supp. 8(15 ( D. Utah 1 992 ) ( Utah statute, insofar as it banned prev iabi l i ty 
abortions befo 1e 2 1  weeks gestat ional age , held unconst i tut ional under 
Casey). Consequent ly, the proposed in i t iat ive, as appl ied to prev iabi l ity abor­
t ions, appears unconst i tut iona l . 1 

The next question is whether the proposed in i t iat ive's proh ib i t ion 
could apply lo abort ions performed when the fetus  is v iable. As noted, under 
Casey, a state may proscribe abortion once the unborn chi ld  is v iable ''except 
where it is necessary. i n  appropriate medical judgment. for the preservation of 
the l i fe or hea lth of the mother. "  Casey, 1 1 2 S. Ct. al 282 1 .  The proposed i n i­
t i at ive prov ides an exception to its proh ibit ion to "save the l i fe of the ch i l d 's 
mother." I t  does not prov ide any exception where the mother 's health i s  
endangered. Because the mother's health is not taken in to account, the pro·· 
posed in i t iat ive may a lso be too restrict i ve even as to abortions performed on 
a v iable fetus .  

I H EREBY CERTIFY that the enclosed measure has been rev iewed 
for form, style and matters of substant ive import and that the recommenda­
t ions set forth above have been  communicated to pet i t ioners John and Teri 
S lack by depos it in  the U.S .  Ma i l  of a copy of th is cert i ficate of rev iew. 

Analysis by: 
MARGARET R. HUGHES 
Deputy Attorney General 
C iv i l  Lit igation Divis ion 
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1 The Ohio House and Senate recen t ly  approved a hi l l  prohibi t ing one abortion pro­

cedure-the dilation and extraction procedure. The proposed init iat ive, here, appears to ban 
a l l  abort ion procedures after the th irteenth week of prenatal development. Since this office i s  
not  now reviewing an in i t iative prohibit ing on ly  one part icular abort ion procedure ,  th is  office 

oilers no opinion as to the const i tu t ionality of such a prohibi t ion. However, the proponents of 

th is  proposed init iat i ve may want to be aware that  there is case law, issued prior to Casey. indi­
cating that particular abortion procedures cannot be prohibi ted if  the risk to the woman's health 
is thereby i ncreased. Sec, e.g . .  Planned Parenthood of Central M issouri v. Danforth. 428 U.S.  
52 ,  96 S. Ct .  283 1 ,  49 L. Ed. 2d 788  ( 1 976 
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Honorable Pete T. Cenarrusa 
Secretary of Stale 
HAND DELIVERED 

J u ly 2 1 ,  1 995 

Re:  Certi ficate of  Review; 
I n i t ia t ive Ent i t led ' "Fami ly and Ch i ld Protect ion Act" 

Dear Mr. Cenarrusa:  

An in i t iat i ve petit ion ent i t led "Fam i ly and Chi ld Protection Act" was 
fi led with your office on June 26, 1 995. Pursuant to Idaho Code * 34- 1 809, 
th i s  office has rev iewed the pet it ion and has prepared the fol lowing adv isory 
comments .  G iven the t imeframe in which this office must respond and the 
complexi ty of the legal i ssues raised in th i s  pet i t ion,  our rev iew can only iden­
t i fy areas of concern. Further, under the rev iew statute, the A ttorney 
General 's recommendations are "advisory only," and the pet i t ioner is free to 
"accept or reject them in whole or in part ."  

BALLOT TITLE 

Fol lowing the fi l ing of the proposed in i t iat i ve ,  our office w i l l  prepare 
a short and long bal lot t i t le. The bal lot t i t l e  should impart ia l ly  and straight­
forward ly state the purpose of the measure without being argumentat ive and 
wi thout creating prejud ice for or against the measure .  If pet i t ioner would l ike 
to propose language with these standards in mind, we wou ld recommend that 
he do so. H i s  proposed language wi l l  be considered, but our office i s  respon­
s ib le for preparing the t i t le. 

MATTERS OF SUBSTANTIVE I MPORT 

This review of the proposed in i t i at i ve w i l l  be the th i rd t ime th i s  office 
has exam ined these or s imi lar issues. On March 1 8 , 1 993, th i s  office issued 
a cert i ficate of rev iew examining the original  version of Propos i t ion I ,  the ini­
t iat ive that was narrowly det'eated in November of 1 994. On November 3,  
1 993, th is  office rev iewed a rev ised vers ion of Proposit ion I ,  i ssuing a more 
comprehensive opin ion. Since t he defeat of Proposit ion I at the pol ls ,  this 
new ini t ial ivc has been filed with the Secretary of State's Office. Some of the 
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language has been rev i sed, and the current proposed in i t iative is not ident ical 
to Proposit ion 1 .  Moreover, since the November 3,  1 993, opin ion, there have 
been developments in  the case l aw on a n umber or the i ssues involved that 
need to be analyzed. Against th i s  background, this office w i l l  rev iew the four 
sec t ions of the  current proposed in i t iative which are most l ikely to be subject 
to a const i tu t ional cha l lenge if t he  proposed in it iat ive  i s  placed on the ba l lot 
and passed. Those four  sections a rc :  ( 1 )  the minori ty status prov is ion; ( 2 )  the 
pub l ic funding provis ion; (3)  the public school provis ion; and (4) the l ib rary 
prov i s ion. Th i s  office w i l l  first, however, address the introductory language 
con tained in the init iat ive .  

I. 

INTRODUCTORY LANGUAGE 

The t i t le to the proposed sect ion 67-8002 states: "By vot ing 'yes '  on 
th i s  [ i In i t iat i ve  . . . .  " Th is  is unusual  language to be codified . S imi lar prob­
lems exist w i t h  the proposed sec t ion 67-8003 . The language, i f  added to the 
Idaho Code, w i l l  create confus ion and does l i t t le to inform the reader about 
the content of  the proposed code sect ion. We would recommend that this sen­
tence be deleted in its entirety. 

II. 

SECTION 67-8002(a) 
MINORITY STATUS 

Sect ion 67-8002(a) conta ins the "m inority" status prov i sion. 
It prov ides: 

A government agency, board, commission, counc i l ,  
department, d i s trict, ins t i tu t ion, or elected or appointed offi ­
cer o f  the state o r  Idaho, or or any pol i t ical subdivision there­
of: 

(a) Sha l l  not dec lare any ind iv idual or group, solely 
on the basis of homosexua l  behav ior, to const i tute an offi­
cial l y  sanct ioned or recognized "minori ty", or otherwise 
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grant  to such ind iv idua l ( s )  any special ,  exclus ive, or prefer­
ent ia l  status, t reatment, or c lassi ficat ion under law. 

Th is  sect ion is s im i lar to the "specia l  rights" provision of Proposi t ion 
I .  It denies special or preferent ia l  rights to i nd iv iduals based on homosexual 
behav ior. B ut i t  also, by prec lud ing lega l " 'c lass i ficat ions" based on homo­
sexual  behavior, arguably bars any ant i -d i scriminat ion laws that might be 
implemented not to confer "spec ia l "  rights ,  but rather to protect homosexua ls  
from unequal t reatment and d iscr iminat ion .  I t  may be the case that the pro­
pnnents of the "Fam i ly  and Ch i ld Protect ion Act" do not intend to offic ia l ly, 
throughout t he state, ban laws proh ibi t ing d i scrim inat ion based on homosex­
ual behavior. However, because the proposed in i t i at ive is drafted so broad ly, 
such anti-discriminat i on laws arc probably w i th in i ts scope. I f  t l1. is was not 
the i n tent or the ini t ial ive 's proponents, they should clar ify sect ion 67-800'.?.(a )  
by  expressly stat ing tha t  the  sect ion's  rest rict ions arc not intended to ban laws 
proh ib i t ing d i scriminat ion based on homosexual behav ior. I f. however, such 
a ban on ant i -d i scriminat ion laws is intended by this sect ion, the next ques­
tion becomes whether th i s  ban is const i tu t ional .  

A variety of courts have addressed this issue, and the precedent i s  cur­
ren t ly  mixed. Two courts, the Colorado Supreme Court and the Fourth 
Dist rict  Court of Appeals  in Cal i fornia, have found s imi lar prohibi t ions to 
ant i-di scriminat ion laws to be unconst i tut iona l .  See Evans v. Romer, 854 P.2d 
1 270 (Colo. 1 993); C i t i zens for Responsib le Behavior v. Superior Court, 2 
Cal .  R ptr. 2d 648 (Ct. App. 4th Dis t .  1 99 I ) . These courts grounded the i r  hold­
ings essent i a l l y  on two theories. The first theory is  that an official ban on 
ant i -d iscriminat ion laws protect ing homosexuals makes the state a partner to 
pri vate discr im ination against homosexua ls  and, in so doi ng, violates the 
Equal Protect ion Clause of the Un i ted States Const i tut ion. See Cit izens for 
Responsible Behavior, 2 Cal . Rptr. 2d at 658.  The second theory is that pro­
hib i t i ng ant i -d i scrim inat ion laws at a l l  levels of government that affect one 
ident i fiable group, homosexuals ,  wh i le a l lowing a l l  other ident i fiable groups 
to seek s imi lar ant i-d iscrim inat ion protect ion from these same government 
ent i t ies ,  unconst itutiona l ly  den ies homosexua ls  equal access to the pol i t ical 
process .  See Evans v. Romer, 854 P. 2d at 1 285. 

Unt i l  th is spri ng, these were the primary cases address ing this issue. 
However, in M ay 1 995 the Sixth C i rcui t  Court of Appea ls addressed a s im i ­
lar i ssue in Equality Foundat ion of Greater Cinc innati, I nc. v. Ci ty of 
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Cincinnat i ,  54 F.3d 26 1 ( 6th Cir. 1 995 ) ,  and concluded that a ci ty charter 
amendment that rescinded a human rights ordi nance protect ing homosexual s  
from discrim ination and banning such legal protection i n  the future was not 
unconst i tut ional . The court did not expressly address the state partnership i n  
private d i scrimination theory. I t  did, however, unequivocal ly reject the equal 
access to the pol it ical process argument .  

The Uni ted States Supreme Court, at the urg ing of the states o r  
Colorado, Idaho, Virginia and Alabama. has recently agreed to rev iew the 
Colorado Supreme Court 's dec ision i n  .Evans v. Romer and that appeal is now 
pendi ng. The Un ited States Supreme Court has, :ts part or its charter. the final 
authority to interpret the Federal Constitut ion. The Court's dec is ion in the 
Evans case wil l  l i ke ly sett le the ongoing controversy concerning whether 
legal bans on anti-discriminat ion laws that would protect homosexuals ,  such 
as that contained in  section 67-8002(a ) ,  v iolate an indiv idual 's constitutiona l  
rights .  

There arc strong sent iments on both s ides of th is i ssue. I n  l ight of the 
fact that a case involving issues l ike those invol ved in  th i s  init iat ive is now 
pend ing be fore the United States Supreme Court, it would be premature for 
th is office to opine whether the language proposed in sect ion 67-8002(a) vio­
lates the Federal Const itut ion. The only advice this office can offer i s  to defer 
the pet it ion unt i l  the Supreme Court decides the Evans case. The Un ited 
States Supreme Court has the u l t imate respons ib i l i ty of interpret ing the 
Federal Const i tut ion. and the prudent approach is  to wait for the Cour t 's dec i ­
sion . 1  

I I I . 

SECTION 67-8002(c)  
PUBLIC FUNDING 

The next substant ive sect ion of the in i t iat ive that may pose const i tu­
t ional problems is sect ion 67-8002(c ) .  the publ ic funding prov ision. This sec­
t ion provides: 

A government agency, board . commission. counc i l .  
department, district. i nst i tut ion. o r  elected o r  appointed offi-
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cer of the state of Idaho, or of any pol i t ical subdiv is ion there­
of: 

(c )  Shal l  not expend tax dol lars or any other publ ic 
funds to promote, advocate, endorse, or encourage homosex­
ua l  behavior. 

Thi s  sect ion prohibits tax dol lars or publ ic funds from be ing spent to 
"promote, advocate, endorse. or encourage" homosexual behavior. It is not 
c lear whether this proposed in i t iative i s  i ntended to bring wi th in its scope the 
expendi ture of publ ic  funds in a manner that m ight indirectly, as wel l as 
d i rectly. encourage homosexual behavior. Also not c lear i s  what is incl uded 
wi th in  the c lause "promote, advocate. endorse, or encourage homosexual 
behav ior." Docs a fi lm such as Plli/adelpllia, which portrays a homosexual 
relationsh ip  in  a pos i t ive l ight, promote homosexual  behav ior and wou ld this 
sect ion prec lude a s tate university from showing that fi lm in  a public fac i l i ty 
or  renting it with un iversity funds? Is the proposed in it iat ive a imed at some­
th ing narrower than that scenario'! I f  so, the proponents of the in i t iat ive 
should clari fy their i n tent. In matters i nvolv ing the First Amendment, which 
th i s  sect ion c learly imp l icates. i t  i s  cri t ica l  that laws be narrowly tai lored and 
certain in  their terms .  An open-ended statute which impacts speech and 
e xpression is a prescription for problems under the First Amendment .  As 
w ri tten, th i s  sect ion could arguably reach publ ic  fund ing of the arts and 
h umanit ies. public u n iversity funds and the ideas that may be expressed in 
un i versity c l assrooms or on un iversity campuses and other publicly funded 
open forum s  where a d iversity of opin ions arc expressed. 

The Un ited States Supreme Court has i ssued a number of opin ions 
address ing the expend i ture of publ ic funds to subs id ize speech and the restric­
t ions that may be placed on that speech. Most recent ly, in  Rosenberger v. 
Rector and Visitors o f  the University of Virgin i <!. No. 94-329, 1 995 WL 
3 82046 (S .  Ct. June 29.  1 995 ) .  the Court went to extraordinary lengths to har­
monize i ts prior precedent and to expla in  when a state may or may not place 
v iewpoint restrict ions on expression subsidized by publ ic mon ies. 

In Rosenberger, the U niversity of Virg in ia .  a stale i nstrumental ity, 
authorized payments from its Student Act iv it ies Fund lo outs ide contractors 
for the print ing costs of a variety of publ ications issued by student groups. 
The universi ty. however. withheld authori zation for payments to a printer on 
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beha l f  of Wide Awake Product ions, sole ly  because i ts student newspaper, 
"Wide Awake: A Christ ian Perspect ive at the Univers i ty  of Virg in ia," primar­
i ly promoted a rel igious v iewpoint  on current issues. The Supreme Court 
held that th is v iewpoint-based den ia l  of publ ic  funds v iolated the free speech 
protect ions contained i n  the F i rst Amendment of the U nited Sta tes  
Const i tut ion. I n  reach ing th is  dec i s ion, the Court exp lained when v iewpoint­
based restrict ions may be placed on  the expenditure of publ ic funds: 

We recognized that when the government appropriates pub­
l ic funds to promote a part icular pol icy of its own it is enti­
t led to say what i t  wishes. When the government d isburses 
private funds to private ent it ies to convey a governmental 
message, it may take legi t imate and appropriate steps to 
ensure that its m essage is neither garbled nor d istorted by the 
grantee. It docs not fol low, however. and we d id  not suggest 
. . . that viewpoint-based restrict ions arc proper when the 
University does not i tse lf speak or subsid ize transmil la l  of a 
message it favors but instead expends funds to encourage a 
divers ity of v iews from private speakers. 

I 995 WL 382046, al * I  0 (citat ions omilled ) .  

In other words, whi le the  government may p lace restrict ions on the 
speech of a private ent i ty that has been h i red to convey a government mes­
sage, the government may not expend money to encourage a divers i ty of 
v iews and then set up v iewpoint-based restrict ions on funding of  those v iews. 
The Court went on to explain that whi le the govern ment is "not re4u ired to 
subsid ize the exercise o f  fundamental r ights," it cannot "discrim inate inv id i­
ous ly in  its subs idies in  such a way as to ' a i l  ml  at  the suppression of danger­
ous ideas ." '  Id. (citat ion 011 1 i l led ) .  

The Court in  Rosenberger invoked a publ ic  forum analogy. It 
expla ined that publ ic forums can be more "metaphysical" than "spat ia l  or 
geograph ic," but that the same Fi rst Amendment princ iples apply. Id. at *8.  
Government subsidies o f  private expression can create a pub!  ic  forum.  even 
a l im ited one , and the government ,  having created th i s  forum, m ust respect i ts 
legit imate boundaries. The state may confine a forum of its own creat ion to 
the " l imited and legit imate purpose for wh ich it was created" and reserve it 
for "the discuss ion of certain topics ." Id. al *7. However, i t  may not "exc lude 

I B4 



CERTIFICATES O F  REVIEW OF THE ATTORN EY GENERAL 

speech where its distinction is not reasonable in i ight of the purpose served by 
the forum" or where the exclusion i s  based u pon "view point." Id. 

Thus, i n  determ i n ing whether the S tate is act i ng io preserve 
the l imi ts  of the forum it h as created so that the exclusion of 
speech is legit imate, we have observed a dist inction between, 
on the one hand, content d i scriminat ion, which may be per­
miss ib le  i f  it preserves the purposes  of the l i mi ted forum, 
and, on the other hand, v iewpoint d i scriminat ion, which is 
presu med imperm i ss ible when directed aga inst speech other­
wise wi th in  the forum 's l i m itat ions. 

Id. B y  way of example, i f  the state created a l i mited forum for the discussion 
of fami ly issues, i t  could exclude a group that wanted to use that forum to d i s­
cuss motorcycles,  but i t  could not constitut ional ly excl ude a group that want­
ed to d iscuss fam i ly issues from a Christian perspect ive.  See Lamb 's Chapel 
v. Center tv"·1riches Union Free School Dist . ,  508 US -, 1 1 3 S.  Ct .  2 1 4 1 ,  1 24 

L. Ed. 2d 352 ( 1 993). 

Having rejected the univers i ty 's argument that public forum princ i­
ples should not  be appl ied to pub l i c  funding cases, the Supreme Court a lso 
rejected the un iversity's posit ion t ha t  i t  shou ld have the discretion to al locate 
scarce resources as it chose, hold ing that "the government cannot jus t i fy 
v iewpoint discrimination among private speakers on the economic fact o f  
scarc i ty." Rosenberger, 1 995 WL 382046, a t  * I  0. Comparing the situation 
to Lamb 's Chapel ,  an open forum case invo lv ing physica l  fac i l i t ies ,  the Court 
noted that, "had the meet ing room s  in Lamb 's Chapel been scarce, had the 
demand been greater than the suppl y, our dec is ion would have been no d i f­
ferent ." Id. at * 1 1 . The Court reasoned that while i t  is "incumbent on the 
State" to "ration or al locate the scarce resources on some acceptable neutra l  
princ iple," scarc ity docs not "give the State the right to exerc ise v iewpoin t  
discrim i nation that is otherwise impermiss ib le ." Id. 

In sum, the government has no obl igat ion to create open or l im i ted 
open forums e i ther through funding  mechanisms or providing fac i l i t ies or 
:;pace. However, once i t  chooses to do so, it m ay not d iscriminate against cer­
tain v iewpoints that arc otherwise legi t imatel y  within the boundaries of those 
forum s  simply because it finds those v iewpoints offensive. The Firs t  

1 85 



CERTIFICATES OF R EVIEW O F  THE ATTORN EY GENERAL 

Amendment proh i bits th is type of v i ewpoint-based discr imination where pub­
l ic funding of priv ate expression is i nvolved. 

Idaho has created any number of open and l im i ted open forums i n  
which i t  encourages, through publ ic  funding, " a  divers i ty of v iews from pri ­
v ate speakers." These range from fund ing of the arts and humani t ies to fund­
i ng for social sc ience research and educationa l  symposiums. Likewise, our 
state un iversit ies, which rece ive substantial public funds, are t rad i t iona l ly  
v iewed as areas where academic freedom and "creative i nqu iry" can flourish . 
I ndeed, i n  this l at ter context ,  the Supreme Court has recently noted that "the 
quali ty and creati ve  power of student intel lectual l i fe to th is  day remains a 
v i tal measure of a school 's i nrluence and atta inment," and a regu la t ion that  
casts "disapproval on part icu lar v iewpoints" r isks the "suppression of free 
speech and creati ve  inquiry i n  one of the v i ta l  centers for the nat ion 's i n te l ­
lectual l i fe ,  i ts co l lege and u nivers i ty  campuses." Rosenberger, 1 995 WL 
382046, a t  * 1 1 . 

The proponents of t h i s  init ia t ive clearly find certa in  viewpoints about 
homosex ual behav ior patent ly offensive.  However offensive they may find 
those v i ews, they cannot seek lo silence them through an officia l  publ ic fund­
ing restr ict ion that cuts i nto open or I i mi ted open forums  created by the state 
and den ies funds based on whether the proponents of this in i t iat ive agree w i th  
t he ideas expressed. U nder Rosenberger, th is is a v iolat ion of First 
Amendment princ iples. Aga in ,  as noted, sect ion 67-8002(c) of t he proposed 
i n it iat i ve is not d ra fted w i th  absolute precision, and it is possible i t s  drafters 
d id not i n tend it to reach th i s  far. I f  such is the case, the drafters should c lar­
i fy the i r  i ntent. Otherwise, absent a narrowing construct ion by a court, t h i s  
section would face a serious const i t u t ional chal lenge. 

I V. 

SECTION 67-8002(d) 
PUBLIC SCHOOLS 

Sect ion 67-8002(d)  of the proposed in it iat ive contains t he publ ic 
school provision . I t  prov ides: 

A government agency, board, commission, counc i l ,  
department ,  distric t ,  inst i tu t ion ,  or e lec ted or appointed offi -
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cer of the state of Idaho, or o f  any pol i t ical subdivis ion there­
of: 

(d)  Shal l not authorize, approve, or a l low the promo­
t ion, advocacy, endorsement,  or encouragement of homosex­
ual behavior in any offic ia l l y  sanctioned publ ic  school c lass, 
course, curricu lum,  activ i ty, program, or event, and shal l  
require that any d i scussion of such behav ior therein occur 
only on an age-appropriate basis  as defined by the local 
school board. 

This sect ion bans speech in "any offic ia l ly sanctioned publ ic school 
class, course, curriculum, act iv i ty, program, or event" that expresses approval 
of or advocates, endorses or encourages homosexual behavior. The section 
also requ i res that any discussion of such behavior wi l l  occur "only on an age­
appropriate bas is" as defined by the local school board. If th is  section i s  
placed on the bal lot and passes, the chal lenge that wi l l  be made to i t  w i l l  be 
based, again, on free speech. 

At the outset, th is  office notes that the scope of  th is section is a lso not 
enti re ly  c lear. it covers school-sponsored speech in official ly sanct ioned pub­
l ic school classes, courses and curricu lums. B ut ,  by also referring to offic ia l­
ly sanctioned publ ic school "act iv i t l ies l"  and "event l s ] ," this sect ion could 
bring within i ts reach some non-school-sponsored speech, such as statements 
made at school board meetings or facu lty meetings. Such speech wou ld  not 
necessari ly be perceived as school-sponsored and, consequently, as explained 
below, d i fferent First Amendment pr inciples would be appl ied to i t .  Again, 
the drafters of th is  proposed in i t iat ive may only be seeking to restrict school­
sponsored speech and not other types  of expression, such as v iews expressed 
by one adult to another at a school board meeting. I f  such is the case, the 
drafters should redraft this sect ion so t hat it i s  c lear that it i s  on ly  school-spon­
sored speech that is impacted. 

A. School-Sponsored Speech 

Schoolch i ldren and their i nstructors, even through the h igh school 
level, do not enjoy the same degree of First Amendment protections as t he 
general public. When it comes to speech that could reasonably be perceived 
as be ing sponsored by the school ,  recent opin ions from the Uni ted S tates 
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S upreme Court have upheld restrict ions on such speech . These recent opin­
ions indicate that, a lthough teachers and students in  secondary schools  retai n  
some Firs t  Amendment protections, teachers ' and students '  speech which i s  
curricu l um-related and appears t o  carry the school 's endorsement-such a s  
statement s  made b y  a teacher i n  a c lassroom, articles i n  a student newspaper 
prepared by a journal ism class and statements made by students during school 
assembl ies or school theater product ions-may be restricted if the restrictions 
are bot h  reasonable and further " leg i t im ate pedagogical concerns."  
H azelwood School Dist. v .  Kuh lmeier, 484 U .S .  260, 1 08 S. Ct. 562, 98 L .  
Ed. 2d  592 ( 1 988) .  

K uhlmeier i s  the l eading Supreme Court case in this area. I n  
Kuhlmeier, the school princ ipal had banned from a school newspaper an arti ­
c le  concerning divorce and an artic le addressing teen pregnancy. The princi­
pal 's dec i s ion rested on tw0 grounds : first, one article was inaccurate and sec­
ond, the school newspaper was avai lable to al l s tudents, even freshmen, some 
of whom the princ ipal deemed too immature to read the articles. The princ i ­
pal ' s  dec ision was upheld by  the Supreme Court. 

The Court first determined that the newspaper was not a publ ic  
forum, but instead part of the school 's journal i sm curricu l um. I t  then reject­
ed the First Amendment chal lenge stat ing: 

I E  lducators do not offend the First Amendment by exercis ing 
editorial control over the sty le  and content of student speech 
i n  school-sponsored expressive activ i t i es so long as their 
actions are reasonably  related to legit imate pedagogical con­
cerns. 

484 U.S .  at 273 (footnote omitted) .  The Court then described " legi t imate 
pedagogical concerns" expansively:  

Jn addit ion. a school must be able to take into account the 
emotional maturity of the i ntended audience . . . .  A school 
must also retain the authori ty to refuse to sponsor studen t  
speech that m ight reasonabl y  be  perceived to  advocate drug 
or alcohol use, i rresponsible sex, or conduct otherwise incon­
s istent wi th  "the shared values of a c iv i l i zed soc ial  order . . .  " 
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or to associate the school with any pos i t ion other  than neu­
tral i ty on matters of pol i tical controversy . . . .  

Id .  at 272 (ci tation omitted) .  

There is c learly no constitut ional problem with section 67-8002(d ) 's 
requ i rement that any d iscussion of homosexua l i ty with i n  public schools be 
"age-appropriate."  On the other hand, i t  does not necessari ly  further a " legit­
i mate pedagogical concern" i f  a school opens up a pol i t ical topic for d iscus­
s ion and then bans a v iewpoint  with which the state d isagrees. As the 
Supreme Court noted in Kuhlmeier, 484 U .S. at 272, a school must "retain  the 
authority to refuse . . .  to associ ate the school w i th any posi t ion other than 
neutral ity on matters of pol it ical controversy." L ikewise, in Bethel School 
D istrict No. 403 v. Fraser, 478 U .S .  675,  1 06 S. Ct. 3 1 59, 92 L. Ed. 2d 549 

' ( l 986), wh i le the Court held a school had acted w i thin its permiss ib le author­
ity in imposing sanctions upon a student in response to a speech he de l ivered 
at a school assembly in wh ich he used e laborate and expl ici t  sexual 
metaphors, the Court also emphasized that the penal t ies i mposed and upheld 
"were unrelated to any pol it ical v iewpoin t ."  478 U .S.  at 685. Although the 
state, the school board and educators have broad d i scretion to establ ish and 
control school curricu lum and school-sponsored speech, at some point th is 
d iscretion can be abused . A court i s  un l ikely to  be sympathet ic towards 
restrict ions that, rather than furthering legit imate pedagogical concerns, are 
s imply efforts to suppress pol i t ical v iewpoints wi th which the state d isagrees. 

Clearly, the balance here is d i fficu l t .  The proponents of this proposed 
i n i t iat ive can make a strong argument that Kuh lmeier and Fraser al low the 
state to requ ire that the shared val ues of  the communi ty be taught i n  the pub­
l ic schools and, s ince homosexual  sodomy, l ike heterosexual  sodomy, is i l le­
gal in  Idaho, see Idaho Code * 1 8-6605 , the state is act i ng within i ts d iscre­
tion when i t  prohibi ts speech that approves of or encourages homosexual 
behavior. S imi larly, the proponents of th i s  in i t iat ive can point to Kuh lmeier's 
holding that a school can refuse to sponsor speech advocating "irresponsible 
sex" and, again, argue that ,  g iven the criminal code's proh ibit ion against 
sodomy, the speech restrictions contained in sect ion 67-8002(d) are const itu­
t ional .  The in i t iat ive's proponents can further argue that the state can no 
doubt proh ib i t  teachers in classrooms from encouraging v iolations of the 
I daho Code, including Idaho Code * 1 8-6605, the sodomy statute. 
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The counterposi t ion is that, rather than furthering a legi t imate peda­
gogical concern, the proponents of this proposed in i t iat ive are i nstead using 
the publ ic schools to promote the i r  own pol it ical agenda and s i lence pol i t ical  
v iewpoints on homosexual issues w ith which they disagree. In this regard, i t  
i s  s ignificant that  section 67-8002(d) does not specifical l y  refer to the sodomy 
statute and the behavior therein proscribed, but instead prohibits speech that 
"endorse[ s l "  or "approve[s l"  of "homosex ual behavior," generally. Thi s  
could prohibit  a classroom discussion of both s ides of  certain current pol i t i ­
cal i ssues such as homosexuals in the mil itary or  the pros and cons of th is  in i ­
tiative  itself. A teacher 's concern might be that a frank discussion of both 
sides of these i ssues could be perceived as "endors l  ing]" or express ing 
"approv[a l ]" of "homosex ual behavior." 

There is a legit imate question regarding the constitutionality of the 
proposed initiat ive's public school section . G iven the stated purpose of th i s  
ini t iat ive, prohi bit ing government promotion of  the "so-called ' homosexua l  
rights '  agenda" and the potential ly broad reach of  the publ ic school section , a 
reviewing court could reasonably conclude that the restrictions are not an 
effort to further "legitimate pedagogical concerns," but are instead an attempt 
to dictate a pol i tical posi tion in the public c lassroom s  throughout the state. 
Thi s  question m ay be a c lose one. H owever, s ince this i n itiat ive, if placed on 
the bal lot and passed, w i l l  l i kely be challenged, its drafters may want to con­
sider narrowing the scope of the public school section so that i t  restricts on ly 
school-sponsored speech that directly advocates violat ions of  Idaho Code § 
1 8-6605, the sodomy statute. 

B. Non-School-Sponsored Speech 

As noted, the proposed in i t iative's restrict ions extend not specifical­
ly to "school-sponsored" speech, but to speech at  any "officia l ly  sanct ioned 
publ ic  school . . .  activity . . .  [or l e vent" that endorses homosexual behav ior. 
Thi s  phrase could be read as be ing broader than actual school-sponsored 
expression. It could encompass, for example ,  statements made by teachers at 
school board meetings and faculty meetings. Every statement made at such 
meet ings is  not reasonably perceived as bearing the "imprimatur of the 
school" and, consequent ly, being non-school -sponsored, the state's leeway in 
rest ricting it is  m uch narrower. 
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The government 's authority to l imit school-sponsored speech to fur­
ther l egitimate pedagogical concerns does not extend to speech that is not 
sponsored by the school .  Publ ic school employees do not lose their First 
Amendment rights mere ly because they work for the state. See Pi�kering v. 
Board of Education of Township H igh School District 205, 39 1 U.S.  563, 88 
S. Ct .  1 73 1 ,  20 L. Ed. 2d 8 1 1  ( 1 968)  ( teacher cannot be fired for letter to edi­
tor of local newspaper criticizing school board); Ci ty of Madison v. Wis. 
Emp. Rel .  Com 'm ,  429 U .S .  1 67, 97 S .  Ct. 42 1 ,  50 L. Ed. 2d 376 ( 1 976) (non­
union teacher cannot be prohibited from speaking on negotiation issue at open 
school board meeting); National G ay Task Force v. Board of Education of the 
City o f  Oklaho1.!l!!. 729 F.2d 1 270 ( 1 0th Cir. 1 984), ({/f" d 470 U.S .  903, 1 05 
S. Ct. 1 858, 84 L .  Ed. 2d 776 ( 1 985)  (te<tcher cannot be punished for publicly 
advocating the repeal of an anti-sodomy law). To the extent that the proposed 
initiat i ve encom passes speech that is not school-sponsored, such speech can­
not constitut ionally be restricted in this manner. Discuss ion and opinion on 
homosexual issues that do not bear the imprimatur of the state cannot be cen­
sored by the state. It may be that the drafters of this sect ion did not ;ntend to 
restrict speech that is not sponsored by a school. I f  so, they can clarify their 
intent by adding language that states that section 67-8002(d) appl ies only to 
school-sponsored expression. If, however, their goal is to restrict all expres­
sion on this top ic .  at any school act iv ity or event, regarJless of whether the 
express ion is reasonably perceived to be sponsored by the school, First 
Amendment considerat ions would, in  all probabil ity, prevai l .  

V. 

SECTION 67-8002(f) 
PUBLIC LIBRARIES 

Final ly, we turn to section 67-8002(t),  the publ ic  l ibrary provis ion. 
This provis ion states: 

A government agency, board, commission, counc i l ,  
department, district ,  inst i tut ion, or  e lected or  appointed offi ­
cer of the state of Idaho, or of any pol itical subdiv is ion there­
of: 

( f)  Shal l not, in a public l ibrary, except with the 
direct s upervision or consent of a parent or legal guardian, 
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make avai lable to a m i nor ch i ld  any publicat ion which pro­
motes, advocates, endorses, or encourages homosexual 
behavior, or which attempts to persuade m inor chi ldren that 
homosexual behavior is a pos i t ive,  normal ,  healthy, or socia l­
ly acceptable act iv ity or l i festyle. 

Thi s  prov ision l i mits a m inor 's access, in publ ic  l ibraries, to publ ica­
t ions that endorse or encourage homosexual behavior or express the v iew­
point  that a homosexual " l i festyle" can be "posit ive, normal, healthy, or 
soc ia l ly acceptable." Minors are not, under the section, denied all access to 
such materials .  Rather, their  access is impeded by the requirement that they 
either be superv i sed by a parent or legal guardi an when v iewing such materi­
als or, at least, obtain parental consent. This  section of the in i tiative probably 
violates the First Amendment under both the overbreadth and vagueness doc­
trines. 

Turn ing first to the overbreadth doctrine, a statute restricting free 
expression i s  unconst i tutional ly overbroad i f  i t  reaches protected speech .  I n  
this regard, a few points need to be made a t  the outset. Free speech includes 
not only expression of ideas, but a lso access to infonnation and i deas. 
Moreover, al though the First Amendment rights of minors are not co-exten­
sive with those of adults, they are substantial . For example, in Board of 
Education v .  Pico, 457 U .S .  853, 1 02 S. Ct. 2799, 73 L. Ed. 2d 435 ( 1 982) ,  
the Supreme Court held unconstitutional a school board's decision to remove 
from school l ibraries books that contained ideas the board found offensive. I n  
reach ing i t s  dec is ion ,  the Court emphas i zed that m inors have F i rst  
Amendment rights to receive information and ideas and to "remain free to 
inqu i re, to study and to evaluate, to gain new maturity and understanding." 
457 U.S .  at 868 (citation and footnote omitted) .  

Thi s  i s  not to say that minors have a r ight to a l l  information. To the 
contrary, material that i s  obscene is afforded no First A mendment protection 
and, in Ginsberg v. New York, 390 U .S .  629, 88 S. Ct. 1 274, 20 L. Ed. 2d 
( 1 968) ,  the Supreme Court held that states may const i tutional l y  employ a 
variable obscenity standard which restricts the r ights of m inors to obtain sex­
ual ly  related materials that are not obscene as to adults, but are obscene as to 
minors. For example, a number of courts have upheld d isplay statutes that 
restrict the display of materials that are obscene as to m inors. See American 
Booksel lers v. Webb, 9 1 9 F.2d 1 493 ( I  I th Cir. 1 990); Dav i s-K i dd 
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Booksel lers. Inc. v. McWhert� 866 S.W.2d 520 (Tenn. 1 993).  The display 
statutes, however, were directed at obscene materia l ,  narrowly tailored and 
not appl ied to materials contain ing serious l i terary, artistic, pol itical or sc ien­
tific value for a reasonable 1 7-year-ol d  minor. Id. Likewise, restrictions on 
speech that were not d irected at obscenity, even under the variable standard 
appl ied to m inors, have been struck down. See Erznozni k  v. City of 
Jacksonvi l le, 422 U.S. 205, 95 S .  Ct. 2268, 45 L. Ed. 2d 1 25 ( 1 975) (ordi­
nance forbidd ing disp lay in drive-in theaters of fi lms containing nudity inval­
idated as all nudity cannot be deemed obscene even as to minors); Rushia v. 
Town of Ashburnham., 582 F. Supp. 900 (D. Mass. 1 983) (town bylaw uncon­
stitutional because it was not l imited to materials obscene as to minors); 
A l l ied Artists Pictures Corp. v. Alford, 4 1 0 F. Supp. 1 348 (W.D.  Tenn. 1 976) 
(ordinance overbroad because i t  prohib i ted exposing juveniles to fi lms con­
tain ing language that was not obscene as to juveni les) .  

Section (f) of the proposed in i t iative i s  not necessari ly a imed at mate­
rial obscene as to minors. Granted, the publ ications it addresses wi l l  involve 
issues related to sex and homosexual ity, but not every d iscussion of those 
issues w i l l  be obscene or even erotic. The public l ibrary restriction is not so 
much directed at material that is somehow, under a variable obscenity s tan­
dard, age-inappropriate, but rather at m aterial that contains ideas the propo­
nents of this ini tiative find offensive. It is  preci sely this type of restriction of 
the free exerc ise of First Amendment rights that the Constitution forbids. 

I n  conjunction with the issue of overbreadth, the q uestion arises as  to 
whether this section can be narrowly construed, avoiding an overbreadth 
problem. The United States Supreme Court has stated that courts are requ i red 
to construe challenged statutes narrowly, and that if a statute i s  "readi ly sus­
ceptible" to a narrowing construction that would make it constitutional, it wi l l  
be upheld. Erznozni k  v .  City of Jacksonvi l le ,  422 U.S .  205 , 95 S. Ct. 2268, 
45 L. Ed . 2d 1 25 ( 1 975) .  The key to this principle is that the statute "must be 
' read i ly  susceptible'  to l imitation" and a court "wi l l  not rewrite a state law to 
conform it to constitutional requirements." American Booksel lers v. Webb, 
9 1 9  F.2d 1 493, 1 500 ( I  I th Cir. 1 990). 

S ince obscenity does not appear to be the concern of this section, but 
rather it is the expression of a particular v iewpoint on homosexual issues that 
is  targeted, a court may wel l  have difficu lty l imiting this section to obscene 
speech that both expresses approval of a homosexual l ifestyle and that a lso 
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lacks serious art istic, l i terary, pol i t ical or scient ific value. A court would more 
l ikely conclude that the section is not "readi ly susceptible" to a l imi t ing con­
struction that does not involve essential ly rewrit ing the provision. 

The publ ic l ibrary provision faces an addi tional problem under the 
vagueness doctrine. In the First Amendment context,  laws restricting expres­
sion must not be so vague or so loose as to leave those who apply them too 
m uch discretion. Interstate Circuit, Inc. v. Ci ty of Dal las, 390 U.S.  676, 88 S .  
Ct. 1 298,  2 0  L .  Ed. 2d 225 ( 1 968).  As the Supreme Court has noted: 

Vague standards, un less narrowed by interpretation, encour­
age erratic administration whether the censor be administra­
tive or judicial ;  ' i ndi vidual impress ions become the yardstick 
of action, and resul t  in  regulat ion in accordance with the 
beliefs of the censor rather than regulation by law. ' 

390 U .S .  at 685 (citat ions omitted). Added to this i s  the risk that erratic stan­
dards cause expression not intended to be w ithin the scope of the legal restric­
tion to be impermissibly "chi l led.' '  Thus,  in Interstate Circuit. Inc. ,  the 
Supreme Court held unconst itutionally vag ue an ordinance providing for the 
c lassification of fi lms as sui table or unsuitable for young persons, concluding 
the ordinance lacked sufficient prec ision and standards. 

The public l ibrary section raises v agueness concerns. Pre l iminari ly, 
it i s  unclear from its terms who is to determine what publ ications endorse 
homosexual behavior. Does each l ibrarian make the determination or wi l l  an 
admin istrat ive body be the dec ision maker? In  e ither case, which or whose 
standards are to be used? Does a psychology textbook that states that homo­
sexual ity is  no longer considered a psychological d isorder thereby "endorse" 
homosexual behavior or seek to "persuade" m inors who may read such a text 
that homosexual ity can be an acceptable l i festyle? This section lacks the stan­
dards and prec ision that would al low it to withstand a constitut ional attack 
based upon vagueness. 

The proposed init iative does not deny all access by minors to the 
materials addressed by this section, but i nstead requires parental supervision 
or consent. However, precedent suggests this will not cure the First 
Amendment problems. Interstate Circuit. Inc . ,  for example, involved a clas­
s ification system in  which minors apparently could view films class ified as 
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"unsuitable for youth" so long as a parent accompanied them. The ordinance 
was nevertheless struck down. 

More importantly, minors ' access  to the materials involved here i s  
burdened, not, as  noted, because the materials are age-inappropriate or  
obscene under a variable obscenity standard, but rather because the  propo­
nents of this ini t iative find offensive the ideas contained wi thin those materi­
als .  If l ibrary material is  vulgar, obscene or otherwise age-inappropriate for 
m i nors, with proper standards and tai loring, the state may enact l aws that 
restrict or even prohibit  minors ' access to those materials .  What the state may 
not do is establ ish unique burdens barring minors ' access to l i brary materials 
solely because the state disagrees with a v iewpoint  contained there in .  Thi s  
type of  viewpoint-based censorship has been determined to  be unconstitu­
tional .  

VI. 

CONCLUSION 

In conclus ion, important constitut ional issues raised by the "minority 
status" provision are now pending before the Un i ted States Supreme Court, 
and these i ssues should be resolved in the near future. The First Amendment 
questions implicated by the public funding,  publ ic  school and public l ibrary 
provisions are substantial .  The public funding and public l ibrary provisions 
are particularly vu lnerable to attack. To i ncrease the l ikel ihood that these pro­
v i s ions would be able to w i thstand a const i tutional attack on Firs t  
A mendment grounds, the drafters may w ish to modify the language of this 
proposed in it iat ive to address the concerns discussed in this opinion. 

I HEREB Y CERTIFY that the enc losed measure has been rev iewed 
for form, style and matters of substantive import and that the recommenda­
tions set forth above have been communicated to petitioner Kelly Walton by 
deposit in the U.S.  Mai l  and by telefax a copy of th is  certificate of rev iew. 
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Analysis by: 
MARGARET R. H UGHES 
Deputy A ttorney General 
C iv i l  L i t igation D iv ision 

1
The Idaho Constitution could he construed differently from the United States 

Con�titution. There is, however, currently no direct precedent under the Idaho Const itution 

indicating how the Idaho Supreme Court would rule on these issues or i f  the Idaho Supreme 

Court would choose to vary its analysis from that of the United States Supreme Court. 
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July 24, 1 995 

The Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

Re: Certificate of Review; 
In itiative Entitled "Non-Public Education Enhancement Act" 

Dear Mr. Cenarrusa: 

An in itiative petition was fi led with your office on Jlme 26, 1 995 . 
Pursuant to Idaho Code * 34- 1 809, this office has reviewed the petition and 
has prepared the fol lowing advisory comments. It must be stressed that, 
given the strict statutory time frame in which this office m ust respond and the 
complexity of the legal issues raised in  this pet it ion, our review can only iso­
late areas of concern and cannot provide in-depth analysis of each issue. 
Further, under the review statute, the Attorney Genera l 's recommendations 
are advisory only, and the petitioner i s  free to accept or reject them in  whole 
or in  part. 

BALLOT TITLE 

When the init iative is  fi led, our office w i l l  prepare a short bal lot t i t le 
and a long bal lot t it le. The bal lot t i t les should impart ial ly and straightfor­
wardly state the purpose of the measure without being argumentative and 
wi thout creat ing prejudice for or against the measure. Whi le our office pre­
pares the tit les, petit ioner may submit proposed language in  keeping with the 
standards for bal lot tit les. I f  petitioner submits such language, it will be con­
s idered by the Attorney Genera l 's staff as it drafts the bal lot t it les. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed initiative provides a $500 state income tax credit to 
parents of  compulsory-education-aged chi ldren who do not attend publ ic 
school .  The stated purpose for the in i t i ative is "to encourage non-public edu­
cation growth and to al lev iate the pressure and expense of overcrowded 
schools." The in i t iative proposal would al low parents of non-public school 
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students between the ages of 7 and 1 6  to claim the credi t  for any tax year in 
which the student did not attend an Idaho public school . 

The Attorney General has previously addressed the questions of pri­
vate school tuition tax credits and voucher systems. The proposals that 
prompted those opin ions fundamental ly  differed from this in i t iative proposal 
which is  a tax credit for non-use of publ ic schools .  The i ssue of taxpayer sup­
port of private schools  sti l l  remains and therefore it w i l l  be addressed. 

Al though this init iat ive is d istinguishable from previous efforts to 
support private schools, s imi lar constitutional concerns remain.  If enacted 
into law, this proposal wil l  probably encourage some parents to remove their 
chi ldren from publ ic  school and enroll their chi ldren in  private paroch ia l  
schools. Whenever i t  appears that tax dollars are being used to support a rel i ­
gious institution, the  proposal must be analyzed under the Const i tutions of 
both the Uni ted States and Idaho. 

ANALYSIS UNDER THE U.S. CONSTITUTION 

The Un ited States Supreme Court ,  in Committee for Pub l ic 
Education v. Nyquist ,  4 1 3  U.S.  756, 93 S .  Ct. 2955, 3 7  L. Ed. 2d 948 ( 1 973),  
declared certain tax benefits to rel igious schools unconstitutional. In  that 
case, taxpayers chal lenged a New York statute which, among other th ings, 
granted benefits to parents of non-publ ic school students. The Court struck 
down the scheme, citing the Establ ishment Clause l imitations that requ ire a 
state to neither advance nor inhibit rel igion. 

Ten years later, in the case of Muel ler v. Al len, 463 U .S .  388, 1 03 S. 
Ct. 3062, 77 L. Ed. 2d 72 1 ( 1 983),  the Supreme Court held that a Minnesota 
law providing a tax deduction for tu i tion, school books, and school trans­
portation expenses for both public and private school students was constitu­
tional . In  comparing the Minnesota law to the New York statute struck down 
in  Nyquist, the Court drew several d istinctions. First, the tax deduction for 
tu it ion expenses was only one of many deductions available to M innesota tax­
payers. The inval id statute in  Nyquist was crit icized by the Court as "grant i ­
ng th in ly disguised ' tax benefits, ' actual ly amounting to tu ition grants, to the 
parents of chi ldren attending private schools." Muel ler, 103 S. Ct. at 3066. 
The init iat ive proposal at hand would provide a tax credit  to parents of 
Idaho's non-public school students. Such a credit d iffers from both the tax 
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deduct ion al lowed in Muel ler and the outright grant struck down in  fuguist. 
However, the Mueller Court expressed its preference for a tax scheme based 
on a tax deduction rather than a tax credit .  

The M ueller Court spoke approvingly of the avai lab i l i ty of the tax 
deduction to all parents of school-aged chi ldren. The Nyquifil benefits were 
ava i lable only to parents of non-public school chi ldren.  The present init iative 
l imits i ts benefits to parents of chi ldren who do not attend public school ,  dis­
t inguish ing i t  from the plan approved by the Court in  Mueller. It is, howev­
er, broader in  its scope than the New York plan invalidated in Nyquist, s ince, 
for example, the benefits under Idaho's proposed ini tiative would be ava i lable 
to parents of home-schooled chi ldren. 

The Court also favored the Minnesota tax plan because it channeled 
any assistance to parochial schools through indiv idual parents, whereas in 
Nyquist,  at least some of the tax benefits were transmitted directly  to 
parochial schools. The proposed init iative provides a benefit directly to par­
ents, s imi lar to the Minnesota p lan. The Court expressed the importance of 
this d ist inction, saying, "Where, as here, aid to parochial schools is available 
onl y  as a resul t  of decisions of indiv idual parents no ' imprimatur of State 
approval ' can be deemed to have been conferred on any particular rel igion, or 
on rel igion general ly." Muel ler, 1 03 S. Ct. at 3069, citing Widmar v. Vincent, 
454 U.S .  263 , 1 02 S .  Ct.  269, 70 L. Ed. 2d 440 ( 1 98 1 ) . The Court went on to 
say, "The historic purposes of the [ Establ ishment ]  clause simply do not 
encompass the sort of attenuated financial benefit, u l t imately  control led by 
the private choices of individual parents, that eventually flows to parochial 
schools from the neutral ly available tax benefit at issue in this case." Muel ler, 
1 03 S .  Ct. at 3069. 

The constitutionality of the proposed init iative under the First 
Amendment is a debatable issue. However, the proposed init iat ive's grant of 
the tax credit to parents of all non-publ ic school students-home-schooled, 
private non-sectarian, and private parochial---coupled with the absence of a 
direct financial  benefit to paroch ial schools, makes it probable this proposal 
wi l l  be upheld under the U.S.  Const itution. 

ANALYSIS UNDER THE I DAHO CONSTITUTION 

The Idaho Constitution, art. 9, * 5, states in part: 
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Neither the leg is lature nor any county, c ity, town, townsh ip,  
school d i strict, or  other publ ic corporation, sha l l  ever make 
any appropriat ion, or pay from any publ ic fund or moneys 
whatever, anyth ing in aid of any church or sectarian or rel i­
g ious soc iety, or for any sectarian or rel igious purpose, or to 
help support or sustain any school , academy sem inary, col­
lege, un iversity, or other l i terary or scient i fic inst i tut ion, con­
trol led by any church, sectarian or rel igious denomination 
whatsoever; nor shal l  any grant or donation of l and, money 
or other personal property ever be made by the s tate, or any 
such publ ic corporation, to any church or for any sectarian or 
rel igious purpose . . . .  

I n  interpreting t h i s  art ic le,  the I daho Supreme Court has held that 
I daho's consti tu tion more posi t ively enunc i ates the separat ion between 
church and state t han does the Consti tut ion of the United States. Epeldi  v.  
Engelk ing, 94 Idaho 390, 488 P.2d 860 ( 1 97 1  ) .  In Epe ld i ,  the court decided 
a case involv ing a statute that mandated school d istrict s  to provide trans­
portation to students attending private schools w i thin the district's bound­
aries. This was found to be a benefit to the private schools. The Supreme 
Court found the s tatute i n  violation of art. 9,  * 5 of the I daho Consti tut ion. 
The court reasoned that, s i nce some of the private schools benefi t ing from the 
law were rel igious or church-affi l i ated schools, the prov is ion of transportation 
for the i r  students was a government appropriation in  aid of a sect arian inst i­
tut ion and, thus, unconst i tut ional . 

The Epe ld i  court establ i shed a simple test, drawn from the  const i tu­
t ion i tse l f, lo determine the  val id i ty of t he statute. The court said: 

The Idaho Const i tu t ion Article 9,  section 5,  requ ires th i s  
court to focus i t s  attent ion on the legislation i nvolved to 
determine whether i t  is i n  "a id  of any church" and whether i t  
i s  "to he lp  support or sustain" any church affi l iated school .  

94 Idaho a t  395 , 488 P.2d a t  493 .  

The Attorney General has recent ly prov ided an  opinion on the con­
st i tut ional ity of tu i t ion tax cred i ts or vouchers. In a guide l i ne issued lo a state 
representative on February 7 ,  1 995, the Office of the Attorney General opined 
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that a lax c redit for private school tui t ion is, l ike the bus serv ice in Epeldi ,  an 
unconst i tu t ional appropriat ion in  aid of H sectarian inst i tu t ion .  In a rriving at 
that opin ion,  the Attorney Genera l  analyzed the tu it ion tax cred i t  p l an under 
the Idaho Const i tut ion and determined t hat the cred it was most l i ke ly a "grant 
or donat ion of . . .  money" to a church-affi l iated school, which is speci fica l ly  
prohibited by art. 9 ,  * 5 of t he Idaho Const i tut ion. 1 995 I daho At t 'y  Gen. 
Ann .  Rpt. --, -. 

The in it iat ive  proposal under rev iew here di ffers from a tax c redit for 
private school tu i t ion ,  which, fol lowing the A ttorney Genera l 's prev ious 
ana lysis, v io lates the Idaho Const i tut i on .  I t  is  a lso clearly dist ingu ishable 
from the private school transportat ion statute which was struck down in 
Bpeldi .  I n  those cases, the state aid to the private school was more d i rect than 
the  aid proposed by th is  in i t iat i ve .  If t h i s  in i t iat ive were approved, it is theo­
ret ically possible ( a l be i t  un l ikely) that no benefit whatsoever wi l l  accrue to 
church affi l iated schools. I n  Epeld i ,  the Supreme Court determi ned that 
t ransportat i on was a benefit to the private schoo l .  In the case of a t u i t ion tax 
c redi t ,  on ly  those parents who pay tu i t ion may c la im it .  A tax cred i t  for non­
use of publ ic  schools  does not necessari ly benefit paroch ia l  school s  in the 
same way as  the more direct tu i t ion tax credit or free bus transportat ion. 

Presently, I daho Code * 63-3029A offers an income tax c redit for 
chari table contributions to Idaho's publ ic  or private non-profi t inst i tu t ions of 
e lementary, secondary or h igher educat ion. Presuming Idaho Code * 63-
3 029A is constitut ional ,  i t fol lows that t h is proposed in it iat ive  is l ikewise con­
st i t ut ional .  It can be l ogica l ly argued that there is l i tt le to d is t inguish between 
the benefits received by private schools under I daho Code * 63-3029A and 
those under the proposed in i t ia t ive .  

The consti t u t ional i ty of th i s  proposed in i t iative under the Idaho 
Constitut ion is also a debatable quest ion. However, given that any benefit to 
parochial schools is remote, i t  fol lows that the proposed cred i t  may wel l  pass 
consti tut ional muster. The benefit under the proposed scheme flows to par­
ents who choose not to educate their ch i ldren wi th in  Idaho 's publ i c  school 
system and not to the parochia l  schools. Nei ther the purpose nor the e ffect of 
the proposed ini t iat i ve appear to violate I daho's proscription regard ing aid to 
rel i gious or sectarian schools. 
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ISSUES RELATING TO I DAHO'S INCOME TAX STATUTES 

There are at least five tax-related i ssues which should be addressed 
by the drafters of this in i t iat ive: 

A. Differential Treatment of Taxpayers 

The in i t i at ive requ i res a s tudent for whom the tax credi t  is rece i ved 
be a res ident of Idaho for 270 days of the taxable year. I f  a paren t  from anoth­
er state moves in to Idaho during the summer and begins home school ing, that 
parent wi l l  be i ne l igible for the tax credit. This  residency dist inction between 
taxpayers identical in all other respects may v iolate the Commerce Clause of 
the U .S .  Const itution. The drafters may wish to draft language that would 
al low a partial or pro rata tax credi t  for part-year Idaho residents .  

B. Definition of "Qualified Dependent" 

The proposed i n i t iat ive incorporates the defin i t ion of "qual i fied 
dependent" from Interna l  Revenue  Code * 1 5 1  (c)(3) .  That section of the 
Code does not define qua l i fied dependents, but refers to chi ldren who may be 
cla imed as dependents. The drafters of this in i t i ative should c lar i fy the defi­
n it ion of "qua l i fied dependent." The i n it iat ive should also clearly state t hat 
only the taxpayer who is enti t led to claim the dependent exemption for the 
chi ld may claim the tax c redit for nonuse of public schools. 

C. Pupils Transferred to Neighboring States 

Idaho Code * 33- 1 403 a l lows border school d istricts to transfer stu­
dents to schools in  neighboring states. The cost of tu i t ion for such a student 
i s  paid by the S tate of Idaho and the school d istrict involved. Th i s  in it iat i ve, 
as i t  is current ly drafted, would permit the parent of such a student to c la im 
the tax credit even though the ch i ld  has  been educated in  a publ ic  school at 
the state's expense. The drafters should remedy this apparent i nconsistency. 

D. Statutory Interpretation 

The proposed i n i t iat ive provides the tax cred i t  for parents of students 
who do not attend an Idaho public school .  If a student attends a publ ic school, 
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even for part of  a school year or  on a l im i ted dua l  enrol l ment bas i s ,  then h i s  
or her parent w i l l  be  precluded from c la iming the credi t .  

E. Effective Date 

The in i t iat ive w i l l  be presented to the voters i n  November 1 996, 
which i s  a fter the dead l ine date for printing of s tale tax forms. S ince the Tax 
Commiss ion w i l l  not know whether the in i t iat ive has passed or fai led, the tax 
form must inc lude some explanatory language and a conditional tax credi t .  
This  problem may be a l lev iated by chang ing the effect ive date of the  in it i a­
t ive from January I ,  1 996, to January I ,  1 997. 

CONCLUSION 

It i s  d ifficu l t  to forecast where the U ni ted States S upreme Court wi l l  
draw the  l ine between act ions that constitute impermissible "aid" to rel igious 
inst i tut ions and tho'\e which are permi ssible benefits to indiv idual taxpayers. 
The Idaho Supreme Court a lso has not clearly ru led on this question. The 
consti tu tional i ty of statutory prov i sions involv ing quest ions of i ncome tax 
re l ief which might be construed as having the e ffect of a id ing rel igious edu­
cational inst i tut ions is an extremely d i fficu l t  issue. However, i t  appears the 
proposed in it iat ive may wel l pass consti tu t ional muster. The pet i t ioner is 
adv ised to consider making the suggested statutory revis ions in  order to make 
the proposed in i t iat i ve compat ible w ith Idaho's statutory tax scheme.  

I H EREBY CERTIFY that the enc losed measure has been reviewed 
for form, style, and matters of substant ive import and that the conc lus ions set 
forth above have been communicated to the pet i t ioner, John Slack, by deposi t  
i n  the U .S .  Mai l  of a copy of th is certi ficate o f  review. 

Analysis by: 
KIRBY D. NELSON 
Deputy Attorney General 
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Ju ly  28, 1 995 

The Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

Re: Cert i ficate of Review; 
In i t iat ive Regarding Min imum Wage 

Dear Mr. Cenarrusa: 

An in i t iat ive peti t ion was fi led w i th your office on July 7, 1 995. 
Pursuant to Idaho Code § 34- 1 809, this office has rev iewed the pet i t ion and 
has prepared the fol lowing adv isory comments. It must be stressed that, 
given the strict statutory t imeframe in which this office must respond and the 
complex ity of the legal issues rai sed in th i s  pet i t ion, our rev iew can only iso­
late areas of concern and cannot prov ide i n-depth analysis of each issue that 
may present problems. Further, under the rev iew statute, the Attorney 
Genera l 's recommendations are "advisory only," and the pet i t ioners are free 
to "accept or reject them in  whole or in part." 

BALLOT TITLE 

Fol lowing the fil ing of the proposed in i t iat ive, our office w i l l  prepare 
short and long bal lot t i t les. The bal lot t i tles should impart ia l ly  and succinct­
ly state the purpose of the measure w ithout being argumentative and w ithout 
creating prejudice for or against the measure. Whi le our office prepares the 
t i t les, if pet i t ioners would l ike to propose language with these standards in  
m ind, we would recommend that they do so and thei r  proposed language wi l l  
be  considered. 

MATTERS OF SUHSTANTIVE IMPORT 

Idaho Code §§  44- 1 50 1 ,  et seq., i s  the Idaho Min imum Wage Law 
("IMWL"). This  law regu lates min imum wage and sets standards for hours 
worked s imi lar  to the Fair Labor S tandards Act ("FLSA"), 29 U.S.C. §§ 20 1 ,  
et seq. The FLSA appl ies to employees of  federal ,  state and local govern­
ments, employees engaged in or producing goods for interstate commerce, 
and employees in certain other enterprises. It does not apply to private 
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employers who are not engaged i n  interstate commerce and who have annual 
gross sales of less than $500,000. 

The i n i t iat ive would make essent ia l ly four (4) changes in the I daho 
M i n imum Wage Law. The in i t ia t ive woul d  raise the min imum hourly wage by 
fifty cents each year for four consecut i ve years, unt i l  the minimum wage 
wou ld  be s i x  dollars and twenty-five cents ($6.25 ) per hour commencing on 
Ju ly  1 .  2000. Presently, the I M W L  states that employers subject to the I MWL 
must pay a m in imum wage of four  dol l ars and twenty-five cents ( $4.25 ) per 
hour. 

I n  addi t ion, the I MWL present ly permi ts t i ps to be included in deter­
min i ng whether wages of employees rece iv ing t ips comply wi th the law. For 
example, i f  a t ipped employee i s  paid at a rate of three dol lars and twenty-five 
cents ($3 .25 ) per hour, the amount  of t ips actua l ly received up to a maximum 
of one dol lar and six cents ($ 1 .06) (i .e. ,  twenty-five percent o f  the appl icable 
min imu111 w age of $4.25) ,  can be added to the ex is t ing hourly wage for pur­
poses of compl iance w ith the I M WL. The proposed in i t iat ive would repeal 
this prov is ion.  

The i n i t iative would also delete from the law the exemptions re lat ing 
to overt ime pay. Present ly, the I MWL has the same exempt ions or except ions 
for overtime/maximum work week requ i rements as provided under the 
FLSA, which are expressly incorporated in the I MWL. Tlrns, the I MWL 
overt ime pro visions would not apply to the classes of employees exempted 
under 29 U .S .C. § 2 1 3 ; nor does it apply to the c lasses of employers fou nd at 
29 U .S.C. § 203 . For example ,  the IMWL overt ime provis ions current ly do 
not apply to tax icab drivers who arc exempted under 29 U.S .C.  § 2 I 3( b) ( 1 7) .  
The in i t iat ive  would repeal such exemptions and require that a l l  employers 
who fal l  wi th in  the purview of the Idaho M inimum Wage Law pay overtime 
for employment in excess of forty (40) hours per workweek. 

Last ,  the in i t iat i ve wou ld  repeal certain  exempt ions in Idaho Code § 
44- 1 504, which conta ins a l is t  o f  employees who are excepted from a l l  of  the 
prov is ions of the IMWL. The i n i t iative would repeal the exemptions for: ( I )  
agricu l tural l abor; (2 )  domest ic service; ( 3 )  outside salesmen; and (4)  m inors 
under the age of sixteen work ing part-t ime ( unless engaged in odd jobs not 
exceeding a total of four  (4) hours per day with any one ( l )  employer). 
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Upon rev iew, i t  is the opin ion of  this office that there is no const i tu­
t ional or statutory impediment to the peti tioner 's proposed changes to the 
Idaho M in imum Wage Law. Moreover, the FLSA has a specific savings 
c lause which al lows states l'J enact more generous min imum wage laws. 29 
U.S .C. * 2 1 8  prov ides in relevant part : 

( a )  No provis ion of  th is  chapter or of  any order 
thereunder shal l excuse noncompl iance wi th any Federal or 
State law or municipal ord inance establ ishing a m inimum 
wage higher than the min imum wage estab l i shed under th i s  
chapter or a max imum workweek lower than the  maximum 
workweek establ i shed under th is chapter. 

Thus, Idaho may enact a more generous min imum wage and maxi­
m um workweek law which would not be preempted by the FLSA.  Pacific 
Merchant Shipping Ass 'n v. Aubry, 9 1 8  F.2d 1 409, cert. denied 1 1 2 S. Ct .  
2956, 1 1 9 L .  Ed . 2d 578 (9th Cir. 1 990); Baxter v .  M.J . B .  I nvestors, 876 P.2d 
33 1 (Ore. Ct. App. 1 994); and Berry v. KRTV Commu nications, Inc., 865 
P.2d 1 1 04 ( Mont. 1 993). The proposed i n it iat ive does not contravene state or 
federal s tatutory or const i tut ional law. 

I HEREBY CERTIFY that the enclosed measure has been rev iewed 
for form, style and matters of substan t i ve import and that the recommenda­
t ions set forth above have been communicated to petit ioner Randy Ambuehl 
by deposit in the U .S .  Mail of a copy of this certificate of rev iew. 

Analysis by: 
THOMAS F. GRATTON 
Deputy Attorney General 
I ntergovernmental and Fiscal Law 
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October 1 3 , 1 995 

The Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

Re: Cert ificate o f  Review; 
Sa les Tax I n i tiative-Sales Tax Rate 

Dear M r. Cenarrusa:  

An init iat ive pet i t ion was fi led with your office on September 1 3 , 
1 995 . P ursuant to Idaho Code § 34 1 809, th is  office has reviewed the peti­
t ion and has prepared the fol lowing advisory comments. I t  must be stressed 
that, given the strict statutory time frame in w h ich this office must respond 
and the c omplex i ty  of the l egal issues raised in this pet i t ion,  our rev iew can 
only isolate areas of concern and cannot prov ide in-depth analysis of each 
i ssue. Further, under the rev iew statute, the A ttorney General 's recommen­
dations a re advisory only and the petit ioner is free to accept or reject them in  
whole or  in  part. 

BALLOT TITLE 

W hen the i n it iative is filed, our office w i l l  prepare a short bal lot title 
and a long ballot t i t le. The bal lot tit le should  impart ia l ly  and straightfor­
wardly s tate the p urpose of the measure without being argumentat ive and 
wi thout c reating p rejudice for or agai ns t  the measure. Whi le  our office pre­
pares the t i tles, pet i t ioner m ay submi t  proposed l anguage i n  keeping with the 
standards for bal lot t i t les. I f  petitioner submits such language, i t  w i l l  be con­
s idered by the Attorney General staff as i t  drafts the bal lot  t i tles. 

M ATTERS OF SUBSTANTIVE IMPORT 

The proposed init iative provides for an amendment to Idaho Code § 
63-36 1 9  to reduce the sales tax rate from 5% to 3%.  The in it iative does not 
propose to make any change to the rate of the complementary use tax, which 
raises a question of whether it can surv i ve a Commerce C lause chal le nge. In 
addit ion , by fai l ing to address  the use tax pet i t ioners appear to have fai led to 
accompl ish al least part of their apparent purpose. Also, to the extent there 

207 



CERTIFICATES OF REVI EW OF THE ATTORNEY G ENERAL 

arc Commerce Clause v iolations ,  there a re NAFTA and GATT viola t ions. 
The analys is  below rel ating to the Commerce C lause appl ies equal ly  to 
NAFTA and GATT. 

ANALYSIS UNDER THE CONSTITUTION 

Th� proposed i n it iative a mends Idaho Code * 63-36 1 9  to reduce the 
tax rate for a l l  transact ions subject to sales tax wi th in the S tate of I daho. 
However, the proposed in it iat ive has not addressed the use tax rate of 5% 
which is control led by Idaho Code * 63-362 1 .  Because the in i t i ative docs not 
propose to amend the use tax, if it i s  adopted Idaho w i l l  be a j u risdiction wi th 
two vary ing tax rates, a 3% rate on a l l  items subject t o  sales tax,  and a 5% rate 
on a l l  items subject to use tax. I daho Code * 63-362 1 ( c) prov ides "the pro­
v is ions of th i s  section ! the use tax sect ion I sha l l  not apply when a retai ler pays 
sales tax on the transact ion and co l lects re imbursement for such tax from the 
customer." Thus, a J C.Yi-, rate w i l l  apply to those transact ions subject to I d aho 
sales tax under Idaho Code * 63-36 1 9, a 5% rate w i l l  apply to those transac­
t ions subject to use tax under Idaho Code * 63-362 1 .  

The net effect of the resu lt ing statutory scheme is to discri m inate 
aga inst out-of-state se l lers. In the typical s i tuation, the sales tax appl ies w hen 
the sale is made by an in-state sel ler, and the  use tax appl ies w hen the sa le is 
made by an out-of-state sel ler to an Idaho res ident and the goods are sh ipped 
to Idaho. Thus, the local reta i ler would co l lect a 3%, tax, wh i le the out-of­
state retai ler would col lect a 5 %  tax or the purchaser wou ld remit a 5% use 
tax.  The United States Const i tut ion prohibits discrim i nation against interstate 
commerce. U .S .  Const. Art . I , * 8, cl. 3 ;  A ssociated I ndustries of Missouri v. 
Lohman, - U .S. -, 1 1 4 S. Ct. 1 8 1 5 , 1 28 L. Ed. 2d 639 ( 1 994) .  In Lohman, 
the Court ru led Missouri 's use tax scheme v iolated the Commerce C lause. 
M issouri had a 4.225% sales tax on the sale of a l l  goods with i n  the state and 
a statewide use tax of 4.22Y'/n on goods brought into the state a fter being pur­
chased elsewhere. In addit ion, the state a l lowed local  governments to i mpose 
a local sales tax. Many of these jurisdictions had imposed local sales t axes 
ranging from .05%; to 3 .5%1• To compen sate for the h igher sales tax the 
M issouri Legis lature enacted an addit iona l use tax of 1 .5%1. This add i t ional 
use tax was chal lenged as being an impermi ssible b urden on i nterstate com­
merce. 
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The Supreme Court he ld that to be const i tu t ional a use tax must be a 
compensatory tax des igned to make i n terstate commerce bear a burden 
a l ready born by intrastate commerce. The Court stated that the end result 
under the compensatory tax theory is that "when the account  i s  made up, a 
st ra11gcr from afar is subject to n o  greater burden . . .  than the dweller w i th in 
the gates. The one pays upon one act iv i ty  or inc ident, and the other upon 
another, but the sum i s  the same when the reckoning is closed ." Lohman, -
U . S .  at -, 1 1 4 S. Ct. at 1 82 1 ,c iting Hcnneford v. S i l  us Mason Company, 300 
U . S .  577, 5 84, 57 S. Ct. 524. 5 27,  8 1  L. Ed. 8 1 4  ( 1 937) .  The Court held 
M i s souri 's use tax scheme ran a foul of the basic requirement of a compen­
sato ry tax because the burdens imposed on i nterstate and intrastate commerce 
are not equa l :  

Id. 

Where the use tax exceeds the sales tax , the discrepancy 
imposes a d iscriminatory burden on interstate commerce. 
Out-of-state goods brought into such a juri sdict ion arc sub­
jected to a higher levy than arc goods loca l ly. The resu l t ing 
disparity is i ncompat ib le with I prior ru les adopted by the 
Court 1 .  

Quite simply, se l lers of out-of-state goods are discr iminated agai nst 
when they have to col lect a higher tax than i n-state sel lers. I f  enacted, the in i ­
t i at ive wou ld  result i n  a 3%1 tax on  in-stale sales and a 5%1 tax rate on pur­
chases of goods from outside the state. Thus,  the taxes arc not compensatory 
and thus run a foul of the Commerce Clause. The pet i t ioners of the proposed 
in i t i at ive can remedy the const i tu t ional defect by simply amending Idaho 
Code * 63-362 1 to lower the use tax rate to 3 %i .  

ISSUES RELATING TO I DAHO'S SALES TAX STATUTES 

On two prior occasions, 1 984 and 1 987, the Idaho Legislature has 
amended the rate of the sales and use taxes. In 1 984, the Idaho Legis lature 
rai sed the rate from 3% to 4%. Sec 1 984 Sess. Laws, ch. 287 .  In 1 987 ,  the 
Idaho Legis lature raised the sales and use tax from 4% to 5%1 .  Sec 1 987 Scss. 
Laws ,  ch. 3 1 .  In both i nstances, the legis lature amended both Idaho Code * 
63-3 6 1 9  and * 63-362 1 to make the sales and use tax complementary. I f  the 
pet i t ioners would amend the in i t i a t i ve to make the sales and use tax rates con-
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s istent ,  the proposed in i t iative would comport w ith past legislat ive pract ice 
and accomplish the apparent purpose of the petit ioners. 

EFFECTIVE DATE 

The pet i t ioners have not proposed an effective date for the in it i at ive.  
I f  the in i t iat ive passes, i t  wi l l  become law once the governor proclaims the 
ini t iat i ve as approved by a majority of  the voters. See Idaho Code * 34- 1 8 1 3 . 
This al lows no t ime to implement the necessary administrat ive mechanics for 
both retai lers and the Idaho Tax Commission. Retai lers w i l l  need t ime to pro­
gram computers to recognize the new law, and the Tax Comm ission wi l l  need 
t ime to draft ru les and prepare forms. I f  the e ffect ive date is in the m iddle of  
a reporting period, retai lers ' preparat ion of  sales tax  returns for that period 
w i l l  be extremely d ifficu l t .  Experience indicates i t  is better to have the effec­
tive date at the beginning of a calendar quarter. 

CONCLUSION 

The pet i t ioners of the proposed ini t iat i ve need to keep the sales and 
use taxes consistent. Otherwise, the in i t iat ive cou ld face serious const i tu­
t ional problems as a v iolat ion of the U nited States Commerce Clause as wel l  
as a v iolation of both NAFTA and GATT. 

I hereby cert i fy that the enc losed measure has been reviewed for 
form, style and matters of substantive import and that the conclusion set forth 
above has been communicated to the peti t ioner, Mary J. Charbonough, by 
depos i t  in the U .S .  Mail of  a copy of  this certi ficate of rev iew. 

Analysis by: 
BRIAN G. N ICHOLAS 
Deputy Attorney General 
Civ i l  L i t igation Div is ion 
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Yours very tru ly, 

ALAN G. LANCE 
ATTORNEY GENERAL 
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October 1 3, 1 995 

The Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

Re: Cert i ficate of  Rev iew; 
S a les  Tax I n i t i a t i v e-Exempt ion for Food, Water and 
C loth ing 

Dear M r. Cenarrusa: 

An in i t iat ive pet it ion was fi led wi th your office on September 1 3 , 
1 995 . Pursuant to Idaho Code * 34- 1 809, th is  o ffice has reviewed the pet i ­
t ion and has prepared the fo l lowing advisory comments .  I t  must b e  stressed 
that, g iven  the strict statutory t ime frame in wh ich th is office must  respond 
and the complex ity of the legal issues raised in th is  pet i t ion, our rev iew can 
only i so la te areas of concern and cannot prov ide in-depth analys is  of each 
issue. Further, under the rev iew statu te, the Attorney General 's recommen­
dations are advisory only and  the peti t ioner i s  free to  accept or reject them i n  
whole o r  in  part. 

BALLOT TITLE 

When the in i t iative is filed, our  office w i l l  prepare a short bal lot t i t le  
and a long bal lot t i t le .  The bal lot t i t le shou ld  impart i a l ly  and stra ightfor­
ward ly  s tate the purpose of the measure without be ing argumentat ive and 
without creat ing prejudice for or aga ins t  the measure. Whi le our o ffice pre­
pares the t i t les, pet i t ioner may submi t  proposed l anguage in keeping wi th the 
standards for bal lot t i t les. If petit ioner submits such language, it wi l l  be con­
s idered by the Attorney General staff as it drafts the ba l lo t  t i t les. 

M ATTERS OF SUBSTANTIV E  IMPORT 

The proposed in i t iat ive prov ides for an amendment ·to Idaho Code * 
63-36 1 9  to exempt from sales tax the purchase of water, food and c lothing. 
"These three ( 3 )  i tems are necessi t ies of l i fe, for everyone,  therefore, this tax 
should be exempt from the current Idaho Tax Revenue . . . .  " There i s  no con­
st i tut ional prov ision prohib i t ing the exemption of water, food and c lothing 
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from Idaho sales and use taxes; h owever, t h i s  init ia t ive only exempts food, 
water and clot h i ng sales  and not use tax. B y  fai l ing to address use tax, the 
pet i t ioners r isk c reating an  inconsi stency i n  I daho law and have fai led, at  least 
in part , to accom pl ish the i r  stated p urpose. 

ISSUES RELATING TO THE I DAHO SALES TAX 

The i n i t iat ive proposes to amend the  sales tax statute i nstead of c re­
ating an exemption sta tute.  Most of  the exempt ion statutes from the Idaho 
Sales and Use Tax Act a rc codified at Idaho Code * 63-3622 and, speci fical­
ly, Idaho Code ** 63-.3622A through 63-.3622KK. Idaho Code * 63-.36 1 9  
imposes a tax on reta i l  sales. The pet i t ioners should  strongly consider a 
change to the i n it iative to  prov ide for the creat ion of a new exempt ion statute 
(a  new Idaho Code * 63-3622LL) ins tead of  amending Idaho Code * 63-36 1 9 . 

If the i n i t iative is not changed, the  pet it ioners wi l l  not completely 
accom pl ish the i r  object i ve of exempting food, water and cloth ing from the 
Idaho sales and use tax .  The i n i t iat ive as d rafted exempts the purchase of 
food, water and c loth ing from sales tax, but docs not e xempt food, water and 
clot h i ng from the use tax .  Idaho Code * 6.3-.362 1 prov ides in  relevant part: 

An exc ise tax is hereby i mposed on the storage, use, or other 
consumpt ion i n  this state of tang ible personal property 
acqu i red on or a fter July  I ,  1 995 , for storage, use, or other 
consumpt ion i n  th i s  state at the rate of five per cent (5%)  of 
the va l ue of the property, and a recent sales price shal l  be pre­
sumpti ve evidence of the va lue of the property. 

The s tatute further prov ides that every person  storing, us ing or other­
wise consuming,  in th i s  state, tangible personal property, is l iable for the tax 
and that l iabi l i ty is not ex t ingu ished unt i l  the tax has been paid to this state. 
The statute further prov ides: 

Every retai ler e ngaged i n  business in this state and making 
sales of tangib l e  persona l  property for the storage, use, or 
other consumpt ion in th i s  state, not exempted under section 
63-3622, Idaho Code, sha l l ,  at the t ime of making the sales 
or, if storage, u se or other consumpt ion of the tang ib le  per­
sona l  property i s  not then taxable hereunder, at the t ime the 
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storage, use or other consumption becomes taxable. col lect 
the tax from the purchaser and give to the purchaser a receipt 
there for in the manner and form prescribed by the state tax 
comm i ssion. 

Because Idaho Code § 63-362 1 does not refer to any exemptions con­
tained in Idaho Code § 63-36 1 9, but, instead, only refers to the exemptions 
contained in Idaho Code § 63-3622, the use  tax would st i l l  be due on food, 
water and c loth ing. Thi s  fai lure to exempt food, water and c loth ing from the 
use tax defeats the very purpose of the peti t ioners. Idaho Code § 63-362 1 fur­
ther requires the reta i ler  to col lect the use tax from the purchaser. Thus, 
despite the language of the in i t iat i ve the reta i ler w i l l  col lect a 5% tax from the 
purchaser. As noted above, the pet i t ioners should acid an exemption statu te to 
Idaho Code § 63-3622, instead of amending Idaho Code § 63-36 1 9. 
Al ternatively, the pet i t ioners may wish to amend Idaho Code § 63-362 1 to 
exempt food, water and cloth ing from use tax. Thi s  alternat ive, though i t  
would achieve an exemption, i s  more cumbersome than s imply creat ing a 
new exemption statute. 

DEFINITIONAL PROVISIONS TO THE INITIATIVE 

1 .  Definition of Food 

The proposed i n it iat ive does not defi ne the term "food." Many s tates 
which exempt food have some spec ific defi n i t ion for food, such as a reference 
to the federal s tatute defi ning food for purposes of food stamps .  As dra fted, 
the term would  exempt sales of the most expensive restaurant food as wel l  as 
basic groceries. Further. the in i t i at ive is unclear as to whether the pet i t ioners 
intended to exempt the sale of beverages commonly  sold wi th  food such as 
soda pop, ju ice ,  mi lk ,  coffee and tea. 

2. Definition of Clothing 

Like the term ' ' food," "clothing" i s  not defined. It i s  not c lear 
whether the pet i t ioners i ntended to exempt as  "cloth ing" spec i a l ized sporti ng 
equ ipment such as un iforms, helmets, bat t i ng  gloves. knee pads, l i fejackets 
and other s im i l ar items. In  addi t ion,  the term cloth ing would exempt the sale 
of items regard less of price and would incl ude everyth ing from tee shirt s  to 
mink  coats. 
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3. Definition of Water 

Water, when del i vered to consumers at the place of consumption by 
means of pipes. w i res. mains or s imi lar systems, is exempted from the sales 
and use tax .  See Idaho Code * 63-3622F. It appears the pet i t ioners intend to 
include water de l ivered to consumers for consumption. However, the term 
"water" is not c learly defined. The petit ioners' in tent may be to exempt bot­
t led water and other beverages made from water such as tea, coffee or ju ices 
which contain a substant ia l  quant i ty of water. The pet i t ioners may wish to 
reconsider the definit ion of water. 

ISSUES RELATING TO I DAHO'S INCOME TAX ACT 

Idaho Code * 63-3024A provides for fifteen dol lars ( $ 1 5 .00) credit 
for al lowable personal exemptions c laimed on the state income tax return. 
Though not spec i fically defined as such, i t  i s  commonly  understood the cred­
it was created as an offset for sales taxes paid on food. The proposed in i t ia­
t ive, by creat ing a sales tax exemption, may, to such extent, dupl icate the 
income tax credi t .  If dupl icat ion of the income tax cred it  is not intended, the 
petit ioners may wish to include a provis ion repeal ing Idaho Code * 63-
3024A. 

EFFECTIVE DATE 

The pet i t ioners have not proposed an effect ive date for the in it i at ive.  
I f  the i n i t iative passes, i t  w i l l  become law once the governor proc laims the 
ini t iat ive as approved by a majority of the voters. See Idaho Code * 34- 1 8 1 3 . 
This a l lows no t ime to implement the necessary admin istrat ive mechanics for 
both retai lers and the Idaho Tax Commiss ion. Retai lers w i l l  need t ime to pro­
gram computers to recogn ize the new law, and the Idaho Tax Commiss ion 
wi l l  need t ime to draft rules and prepare forms. If the effect ive date is i n  the 
middle of a reporting period, retai l ers ' preparation of sales tax returns for that 
period w i l l  be greatly compl icated . Experience indicates it is better to have 
the effect ive date at the beginn ing of a calendar quarter. 

CONCLUSION 

The in i t iative does not accomplish what the pet i t ioners intended. In 
order to accomp l ish the obvious purpose, the in i t iative needs to be redrafted 
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and resubmitted as a new exemption to the Idaho sales and use tax. 
Alternatively, the pet i t ioners could propose an in i t iat ive mod i fying the use tax 
statute as well as the sales tax statute. 

In addit ion, the defi n itions of food , water and clothing should be c l ar­
i fied. The peti t ioners arc adv i sed to consider making those statutory rev i s ions 
in order to make the proposed in i t i at i ve compat ible wi th the Idaho sales and 
use tax scheme. 

I hereby cert i fy that the enc losed measure has been rev iewed for 
form, style and matters of substan t ive i mport and that the concl usion set forth 
above has been communicated to the pet it ioner, Mary J .  Charbonough, by 
deposi t  in the U .S .  Mai l  of a copy of th i s  certi ficate of review. 

Analysis by : 
B R IAN G.  NICHOLAS 
Deputy Attorney General 
C iv i l  L i t igation Div ision 
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Yours very tru ly, 

ALAN G.  LANCE 
ATTORNEY GENERAL 
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H onorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

October 1 3 , 1 995 

Re:  Cert i ficate o f  Review; 
I n i t iative Ent i t led " Definit ion o f  Life" 

Dear M r. Ccnarrusa: 

An in i t iat ive pet i t ion ent i t led " Defin i t ion of Li fe' '  was filed with your 
office on September 1 8 , J 995 . Pursuant to Idaho Code * 34- 1 809, th is  office 
has rev iewed the petit ion and has prepared the fol lowing advisory comments .  
U nder the review statute, the Allorncy General 's  recommendat ions are "adv i ­
sory only," and the pet i t ioners arc free to  "accept or reject them i n  whole or  
i n  part ." 

BALLOT TITLE 

Fol lowing the fi l ing of the proposed in i t iat ive, our  office w i l l  prepare 
a short and long bal lot t i t le .  The bal l ot t i t le should impartial ly and straight­
forward ly  state the purpose of  the measure w i t hout be ing argumentative and 
without creating prejud ice for or aga inst the measure. If pet i t ioners would 
l ike to propose language with these standards in mind, we would recommen d  
that they d o  so. Their proposed language w i  1 1  b e  considered, but o u r  office i s  
respons ible for preparing t he  t i t le .  

MATTERS OF SUBSTANTIV E  IMPORT 

The proposed in i t ia t ive wou l d  amend t i t le  1 8 , clrnptcr 6 of  the crim i ­
na l  code, the "Abortion and Contracept ives" chapter, and  prohibit the tak ing  
of any l i fe .  "Li fe" is defined in sec t ion 1 8-6 1 6  of  the proposed i n it iat ive as  
consist i ng  of  "either brain stem act i v i ty, or  l a !  heart beat in a human be ing." 
Thus,  the effect o f  this proposed i n i t i at ive i s  to criminal ize abort ion where 
there is e ither bra in stem activ ity or a detectable heartbeat in the fetus. Not 
only would such an abort ion be crim inal ized by this proposed in i t i at ive, the 
mandatory punishment for such an abortion would be the death penal ty. J n  
th is regard, section 1 8-6 1 9  o f  the proposed in i t i at ive prov ides for a penalty o f  
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capital punishment. I t  further states that a v iolat ion of the proposed in i t ia­
t ive's terms can only be prosecuted by a court as "premeditated murder" and 
may not be "pica bargained to any other charge. "  Final ly, the proposed in i ­
t iat ive provides, in section 1 8-6 1 6, that  i ts defin i t ion of l i fe is " for the purpose 
of protection by the State of I daho under the Consti tution of the Un i ted States, 
and the Consti tution of the S tate of Idaho." 

The proposed in i t iat ive violates the Un i ted S tates Constitu t ion. The 
Un i ted States Supreme Court held in Roe v. Wade, 4 1 0  U .S .  1 1 3 ,  93 S. Ct .  
705 , 35 L. Ed . 2d 1 43 ( 1 973) ,  that a woman has a fundamental right  to ter­
minate a pregnancy. The Cou11 estab l i shed what has been characterized as a 
"trimester approach" to govern the regulat ion of  abortion. A lmost no gov­
ernmental regu lation impeding a woman 's access to an abortion was permit­
ted during the first trimester of a pregnancy. Governmental regulation 
designed to protect the woman 's heal th ,  but not to further the state 's i nterest 
in potential l i fe ,  was permit ted during the second trimester. Final ly, during 
the th i rd trimester, when the fetus was v iable, certain abort ion prohib i t ions 
were permitted so long as they did not jeopardize the l i fe or heal th  of the 
woman. Roe, 4 1 0  U.S. at 1 63-66. 

In  Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 
U .S .  833, 1 1 2 S. Ct. 279 1 ,  1 20 L. Ed. 2d 674 ( 1 992), the Uni ted States 
Supreme Court reaffirmed the essent ia l  holding of Roe. There were some 
modi fications to the Roe dec ision. The Court rejected Roe's trimester con­
struct, reasoning that its "rigid prohib it ion on al l prcv iabi l i ty regu lation aimed 
at the protection of fetal l i fe . . .  undervalue[ d i  the State 's in terest in potent ial 
I i fe . . . .  " Casey, 1 1 2 S.  Ct . at 28 1 8. The Court i nstcad adopted a new "undue 
burden" test. Under th is test, a state may regulate abort ion to further i t s  inter­
est in potential l i fe or to foster the hea lth of the mother so long as the "pur­
pose or effect" of the regu lation is not to place "a substant ial obstac le in the 
path of a woman seeking an abort ion before the fetus attains v iabi l i ty." Id. 

(Citation omi tted . )  Once the fetus is v iable, the state may proscribe abortion 
"except where it is necessary, in appropriate medical judgment, for the preser­
vat ion of the l i fe or the health of the mother." Id. at 282 1 .  

The proposed in i t iative prohibi ts an abortion i f  brain stem act iv ity or 
a heartbeat is detectable in the fetus.  This  restrict ion dearly prohibi ts some 
prev iabi l i ty abort ions. Viabi l i ty is the point at which ' 'there is a real is t ic pos­
s ib i l i ty of maintain ing and nourishing a l i fe outside the womb . . . .  " Casey, 
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1 1 2 S .  Ct. at 28 1 7 . Surv ival as early as 2 1  weeks gestat ional age is possib le .  
However, v iab i l i ty does not reach back to when brain stem act iv i ty  or a heart­
beat i s  init ial l y  detectable. For example, a heartbeat can occur as early as the 
32nd clay of fetal  development. Thi s  proposed in i t ia t ive, by bringing wi th in 
i t s  ban  previab i l i ty aborti ons, violates Casey's mandate that the state not p lace 
a "substantial obstacle" i n  the path of a woman seeking an abortion before the 
fetus attains v iabi l i ty. 

The proposed i n it iative defines l i fe " for the purpose of protection by 
the S tate of Idaho under the Constitution of the Un i ted S tates, and the 
Const itution of the State of Idaho . . . .  " If i t  i s  the in tent of the proponents 
of t h i s  proposed in i t iat ive to either amend or mod ify the federal or state con­
sti t u t ions, th i s  goal cannot be accompl i shed through Idaho's in i t iat ive 
process. The federal Const i tut ion can only be amended at a national level .  
See U.S.  Const .  art. V. I t  cannot be amended or modified by t he people of 
Idaho act ing a lone. L ikewise, the state consti tut ion cannot be amended 
throu gh the i n it iative process. I n i t iated legislation is on equal footing w i th 
leg i s lation enacted by the state, and i t  does not  carry the legal weight of a con­
sti t u tional prov ision. Luker v. Curt is ,  64 I daho 703 , 1 36 P.2d 978 ( 1 943) .  
The procedure for amending the s tate const itut ion i s  set forth in  art ic le 20, 
sec t ion I of the Iclaho Const i tut ion,  which docs not include the option of 
amending by in i t iative. Consequently, to the extent t hat this proposed in i t i a­
t ive purports to impact e i ther the federal or state const itut ions, such language 
has no  legal effect. Any law passed by the i n i t iat ive process is st i l l  subject to 
cons t i tutional review, and there i s  no reason to suspect that the legal test set 
forth in Casey wi l l  be modified. 

If you have any further quest ions, p lease do not hesi tate to contact 
me. 

I HEREBY CERTIFY that the enclosed measure has been rev iewed 
for form, styl e  and matters of substantive import and that the recommenda­
t ions set forth above have been commun icated to pet i t ioner, Liberty of 
Con science, by depos i t  in the U .S .  Mail and by telefax of a copy of this cer­
t ificate of rev i ew. 
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Analysis by: 
MARGARET R .  HUGHES 
Deputy Attorney General 
C iv i l  Li t igation Division 
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Yours very t ru ly, 
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Honorable Pete T. Cenarrusa 
Secretary of State 
HAND DELIVERED 

October 1 3 , 1 995 

Re: Cert i ficate of Review; 
In i t iat ive Regarding Volunteer Mi l i t i a  Organizations 

Dear Mr. Cenarrusa: 

An in i t ia t ive pet i t ion was fi led w i th your o ffice on September 1 8 , 
1 995. Pursuant to  Idaho Code * 34- 1 809, th i s  office has rev iewed the peti ­
t ion and has  prepared the  following advisory comments. I t  must be  stressed 
that, given the strict statutory t ime frame in which this office must respond, 
and the complex i ty of the legal issues raised in this petit ion, our rev iew can 
only i solate areas of concern and cannot prov ide an in-depth analysis of each 
i ssue that may present problems. Further, under the rev iew statute, the 
Attorney Genera l 's recommendat ions are "advisory only," and the pet i t ioners 
are free to "accept  or reject them in whole or in part ."  

BALLOT TITLE 

Fol lowing the fi l ing of the proposed in i t iat ive ,  our office w i l l  prepare 
short and long bal lot t i t les . The bal lot t i t les should i mpart ia l ly and succ inct­
ly state the purpose of the measure w i thout being argumentat ive and w ithout 
creating prejudice for or against the measu re .  Whi le  our office prepares the 
t i t les, if peti t ioners would l ike to propose language with these standards i n  
mind, w e  would recommend that they do so and the i r  proposed language wi l l  
be considered. 

MATTERS OF SUBSTANTIVE IMPORT 

The proposed in i t i at ive concerns the relat ionship and inclus ion of 
vol unteer organi zations into the m i l i t ia  of the State of Idaho. The proposed 
in it iat ive is based upon art. 1 4, sec. 2, Idaho Consti t ut ion, which states :  

The leg i slature shall prov ide by !aw for the enro l lment, 
equipment and d isc ipl ine of the m i l i t ia,  to conform as nearly 
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as pract icable to the regulat ions for the government of the 
armies of the Un i ted S tates, and pass such laws to promote 
volunteer organ izations as may afford them effectual  encour­
agement .  

The proposed in i t iative would repeal exis t ing Idaho Code * 46- 1 02 
and add a new section wh ich states : 

46- 1 02 .  State M i l i t ia. The m i l i t ia  of the state of 
Idaho shal l  cons ist of al l  able bodied c i t izens who have 
attained the age of eighteen ( 1 8 ) who arc c i t izens of the 
United States, and a res ident of the State of Idaho. 

I .  Volunteer Organ izations in  Art icle XIV, Section 2 
of the s tate Constitution shal l  be deemed to be any organiza­
t ion which shal l  register with the County Commission of the 
county in which they reside, and w ith the Adjutant General 's 
office of the State of Idaho, and the office of the Governor; 
and which organ ization shal l  adhere to the organ izational 
structure and code of conduct as the "regu lat ions for the . 
. armies of  the Un ited S tates." 

2. Proof of Enro l lment shall be defined to mean that 
the volunteer organ izat ion shal l  prov ide a l ist of men so 
enrol led when cal led out for serv ice in  the State M i l i t ia by 
the Governor. 

3 .  Effectual Encouragement mentioned i n  Article 
XIV, Section 2, shal l be defined to mean that the State 
Legis lature shal l  not pass any law which would inh ibi t  any 
such vol unteer organization from registering, enro l l i ng c i t i ­
zens, tra ining, or conducting any other act iv i t ies normal to 
such vol unteer organization or m i l i t ia .  

4 .  No d iscrimination may be made as to the s ize or 
compos i t ion of such vol unteer organizations, or to its leaders, 
except when cal led to serv ice by the Governor he sha l l  
approve the officers elected by such organ ization, or he may 
refuse to cal l  the organ ization into the serv ice of the state. 
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5. The Organized M i l i t ia  referred to in Section 1 03 ,  
hereafter, sha l l  be defined t o  mean the vol unteer organiza­
t ions as provided above,  and such uni ts comprised and 
ordered in to serv ice by the governor in Section I 06, which 
units shall co-exist with such volunteer organizations as pro­
v ided above. 

The Idaho Consti tut ion, aside from art. 1 4, sec. 2,  has several prov i­
sions which are relevant to the creat ion and regulat ion of the state m i l i t ia. Art. 
4, sec. 4, states :  

* 4 .  Governor i s  commander of m i l i t ia.-The gov­
ernor shall be commander- in-chief  of the m i l itary forces of 
the state, except when they shall be cal led into actual serv ice 
of the Uni ted S tates. He  shall have power to cal l out the m i l i­
t ia to execute the laws, to suppress insurrection, or to repel 
invas ion. 

Art ic le 14, secs. I & 3 ,  are also re levant to the present 
in4u i ry. 

* I .  Persons subject to m i l i tary duty.-All  able-bod­
ied male persons, residents of th is  slate, between the ages of 
eighteen and forty-five years, shal l be enrol led in the mi l i t ia, 
and perform such m i l i tary duty as may be re4u ired by law; 
but no person hav ing consc ientious scruples against bearing 
arms, shall be compel led to perform such duty in t ime of 
peace. Every person cla iming such exemption from serv ice, 
sha l l ,  in l ieu thereof, pay in the school fund of the county of 
which he may be a res ident ,  an e4ui valent in money, the 
amount and manner of payment lo be fixed by law. 

* 3. Selection and commiss ion of officers. - Al l  m i l i­
t ia officers shall be commiss ioned by the governor, the man­
ner of  their selection lo be prov ided by law, and may hold 
their commiss ions for such period of t ime as the legislature 
may prov ide. 
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Presently, Idaho Code * 46- 1 03 d iv ides the mi l i t ia  (as defined in  art. 
1 4, sec. I ,  and the current Idaho Code * 46- 1 02 )  i nto three (3 )  classes, to wi t :  

The national guard ,  the organ i zed mi l i t i a ,  and the unorga­
nized mi l i t ia .  The national guard shal l consist of enl isted 
personnel between the ages of seventeen ( 1 7) and s i xty-four 
(64) ,  organized and equ ipped and armed as prov ided in the 
national defense act ,  and of commissioned officers between 
the ages of eighteen ( 1 8 ) and s ix ty-four (64 )  years, who shal l 
be appointed and commiss ioned by the governor as com­
mander-in-chief, in  conformity with the prov isions of the 
national defense act, the ru les and regu l at ions promulgated 
thereunder, and as authorized by the prov isions of this act. 
The organized m i l i t ia shal l incl ude any port ion of the unor­
gan ized mi l i t ia cal led i nto serv ice by the governor, and not 
federal ly recognized. The unorganized mi l i t ia sha l l  inc lude 
a l l  of the m i l i t ia of the state of Idaho not included in the 
national guard or the organized m i l i t ia. 

As set out above, the proposed in i t iat ive establ ishes a new Idaho 
Code * 46- 1 02. The proposed in i t iat ive sets fort h in the first sect ion who 
comprises the state mi l i t i a .  However, the defin i t ion d1'�'s not qui te comport 
with art. 1 4, sec . I ,  which sets out an exception from servicl' based upon con­
scient ious objection. The defin i t ion proposed by the in i t iat i v e  docs not con­
ta in  th i s  exemption. Wh i le a court wou l d  read that exemption in to  the  new 
defin i t ion, it would be better to spec ifical ly include the conscient ious objec­
t ion exemption. 

Next, the proposed in it iat ive seek s  to define the term "volunteer orga­
n ization" set out in art. 1 4, sec. 2. Under the i n i t iative such organ izations 
must reg ister with the county, governor, and adjutant general ,  and adhere to 
the organ izational structure and code of conduct as  set out i n  the regu lations 
for the armies of the United States. In general . there is no const i tut ional prob­
lem with prov id ing for the regi stration and organ ization of volunteer organi­
zations which may be inc luded i n  the m i l i t ia .  Nevada has a const i tut ional 
provis ion s imi lar to art . 1 4, sec . 2 of the Idaho Const i tution. The Nevada pro­
v is ion states, " I t  !he legis lature shal l prov ide by law for organizing and disci­
p l in ing the M i l i t ia  of  this State, for t he e ffectual encouragement o f  Volunteer 
Corps and the safe keeping of the pub l i c  arms." Art. 1 2 , sec. I ,  Nevada 

223 



CERTIFICATES OF REV I EW OF THE ATTORNEY GENERAL 

Const i tut ion. Nevada provides that such vol unteer organ izations arc part of  
the Nevada m i l i t ia, a long w i th  the  nat ional guard and the  national guard 
reserve, which is essent ia l ly the unorganized m i l i t ia  in Idaho. Nev. Rev. Stat .  
Ann. * 4 1 2.026. Such vol unteer organ izat ions arc l icensed by the Governor 
in Nevada. Nev. Rev. Stat. Ann. * 4 1 2. 1 26 .  Thus,  the general concept of hav­
ing volunteer mi l i t ia  organ izat ions which arc reg istered w ith a governmental 
ent i ty under art .  1 4, sec. 2,  or s im i lar prov i sion, i s  i n  accordance with Idaho's 
Const i tu t ion. 

However, there arc a number of const i tut ional problems with the pro­
posed i n it iat ive. First , the proposed in i t i at ive attempts to define "effectua l  
encouragement" as  set forth in  art. 1 4, sec. 2 ,  to  mean "that the state 
Legis lature shal l  not pass any law which would  inh ibit any such volunteer 
organization from registering, enrol l i ng c i t izens ,  training. or conducting any 
other act iv it i es normal to such volunteer organi zation or m i l i t ia." As referred 
to in th is  subsect ion of the proposed in i t iat ive and subsect ion 5,  the in i t iat ive 
defines "organized mi l i t ia" to inc lude vol unteer organizat ions. Art .  1 4, sec. 
2, states that the " lcgis laLUrc sha l l  prov ide by law for the enrol lment, equ ip­
ment and disc ip l ine of the m i l i t i a  . . . . " Because these volunteer organiza­
tions arc part of the m i l i t ia  under the in i t iat ive, they arc subject to any laws 
passed by the legislature for the enrol lment.  equipment and disc ip l ine of the 
mi l i t ia .  To the extent that the proposed in i t iat i ve seeks to prohibit the legis­
lature from passing such laws under the auspices of defin ing "effectual 
encouragement," i t  is unconst i tut iona l .  

Second, subsect ion 4 of the proposed in i t iat ive requ ires that "no dis­
crim inat ion may be made as to the size or composi t ion of such vol unteer orga­
nizations, or to its leaders , except when cal led to service by the governor he 
sha l l  approve the officers e lected by such organizat ion, or he may refuse to 
call the organization into the serv ice of the state." Essent ia l ly, this prov is ion 
mandates that these vol unteer organizations have autonomy over their struc­
ture ,  organizat ion and the select ion of the ir  leaders. I f  the governor seeks to 
cal l  such vol unteer organ ization into service, he must approve the officers 
elected or refuse to cal l the organization into serv ice of the state. Th is prov i ­
sion i s  c learly unconst i tut ional . A s  stated above, these vol unteer organiza­
tions arc part of the "organized m i l i t ia" as defined in the proposed in i t iat ive .  
Thus, they must  adhere to a l l  of  the const i tut ional prov i sions relat ing to the 
m i l i t ia .  Art . 1 4, sec. 3 ,  states that  " l a l l l  m i l i t ia o fficers sha l l  be commissioned 
by the governor, the manner of their select ion to be prov ided by law, and may 
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hold their commiss ions for such period of t ime as the legislature may pro­
vide." Thus, i t  is the governor who has the authority to commission the o ffi ­
cers o f  the m i l i t ia, including these volunteer organ izat ions. Further, i t  is the 
legislature which provides the manner of their se lect ion and the period of t ime 
they may ho ld  their commissions. 

In add it ion, art. 1 4. sec. 2, a l ready authorizes the legislature to pro­
v ide by law for the enrol lment, equ ipment and d iscipl ine  of the mi l i t ia. A l l  
laws passed by the legislature under th is authority must be adhered t o  by the 
vol unteer organizations. Under th is  authority, the legis lature certainly can 
pass laws wh ich set forth how members arc enrol led in  the volunteer organ i ­
zat ions, and their organizat ional structure.  inc lud ing the size and composi ­
t ion.  By proh ib i t ing "any discr iminat ion" as to  the  size and compos i t ion o f  
the vol unteer organ izations, t h e  proposed init i at ive i s  rea l ly proh ibi t ing the 
enactment of  any law which m ight regulate such act i v ity. Th is  is clearly 
unconst i tut ional .  

Under the proposed in i t iat ive, vol unteer organ izat ions would be able 
to organ ize and tra in as a mi l i tary unit ,  yet not be subject to any governmen­
tal  contro l  unt i l  cal led into serv ice by the governor. However, once the vol­
unteer organ izations arc defined as part of the "organized mi l i t ia" they arc 
immediately subject to laws passed by the leg is lature. Moreover, art . 4, sec. 
4 of the Idaho Const i tution prov ides that the "governor shal l be commandcr­
in-ch icf  of the m i l itary forces of  the state. except when they shal l be ca l led 
into actual serv ice of the United States. He sha l l  have power to cal l  out the 
mi l i t ia to execute the laws. to suppress insurrect ion,  or to repel invasion." As 
commander-in-chief, the governor has the abi l i ty to provide such ru les and 
regulat ions as may be thought necessary to govern the m i l i t ia. I t  was not  the 
intent o f  the framers of the Idaho Const i tution to have mi l i t ia organ izat ions 
organizing and tra in ing without any oversight by the governor and legislature. 
Th is i ntent i s  c learly stated in art .  1 4. secs. 2 and 3 .  which includes oversight 
by both the governor and the legis lature.  See Westerberg v. Andrus, 1 1 4 
Idaho 40 I ,  757 P.2d 664 ( 1 988)  ( legi s lat ive acts and leg is lat ion by in i t iat ive 
arc on equal foot ing and both arc subject to same const i tut ional l imi tat ions ) .  

It should be noted that  the legislature ,  i n  t it le 46.  Idaho Code, has 
a lready passed a sc i  of laws governing the mi l i t ia .  For example, Idaho Code 
* 46- 1 1 1  states that the adjutant general is the commanding general of  the mi  1-
itary forces of  the state. This  i nc ludes the m i l i t ia. Moreover, Idaho Code * 
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46- 1 1 2 requ i res the adjutant general lo be "the custodian of all m i l i tary 
records and property of the nat ional guard and organized mi l it ia ."  Idaho Code 
§ 46- 1 1 2(2) (emphasis added). As these volun teer organizations are defined 
as part of the organized mi l i t ia under subsection 5 of the proposed ini t iat ive ,  
the adjutant general would be the custodian of all properly which is used for 
tra in ing and other act iv i t ies. Further, Idaho Code § 46- 1 1 2(9) slates that il is 
the duly of the adjutant general to superv ise the training of the national guard 
and the organized mi l i t ia. Thus, the adjutant general is required to ensure that 
these volunteer organizations, as part of the organi zed mi l i t ia, receive the 
proper training. Therefore, he has the impl ied authority to dictate what that 
tra ining wil l enta i l .  All of these statutes were passed under the authori ty 
given to the legis lature under art . 1 4, sec. 2 of the I daho Const i tution. The 
in i t iative docs not expressly address or repeal these sections, so presumably 
they would sti l l  be val id. See Coeur  cl '  Alene Indus. Park Properly Owners 
Ass'n,  Inc. v .  City of Coeur d'Alene, 1 08 I daho 843, 702 P.2d 88 1 (Cl . App. 
1 985) ( repeal s  or amendments of statu tes by impl icat ion are dis favored in the 
law); Greenwade v. Idaho Stale Tax Com'n ,  1 1 9 Idaho 50 1 ,  808 P.2d 420 (Cl. 
App. 1 99 1 )  (only if  new legis lation is irreconci lable wi th and repugnant lo 
preex isting statute may repeal of preexist ing statute be implied). Even if the 
in i t iative would impl iedly repeal the above sections, the legis lature would 
st i l l  be free lo enact these same laws under art .  1 4, sec. 2 ,  Idaho Consti tut ion. 
The proposed in i t iative could not t ie the hands of future legislatures lo enact 
laws they are const i tut ionally empowered to enact. Wagner v. Secretary of 
Stale, 663 A .2d 564 (Maine 1 995 ) ;  and People 's Advocate, Inc .  v. Superior 
Court, 226 Cal .  Rptr 640 (Ct.  App. 1 986). 

Outs ide these constitut ional problems, there are a few miscel laneous 
items which deserve some discuss ion. First, a lthough not staled in the in i t ia­
t ive,  members of the organized m i l i t ia could not a lso be members of the 
national guard. Idaho Code § 46- 1 03 provides that the unorganized mi l i t ia  
inc ludes al l  of the m i l i tia not i nc luded in the national guard and organ ized 
m i l i t ia. I t  fol lows that members of t he organized mi l i t ia  cannot include mem­
bers of the national guard. Because the proposed in i t iative defines volunteer 
organizations as part of the organized mi l it ia, members of the national guard 
could not be members of such volunteer organ izations. 

Second, the proposed in i t iat ive sets out a registration requirement  for 
vol unteer m i l it ia organizations. However, a registration function is a lready 
provided for in Idaho Code § 46- 1 04, which stales: 
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46- 1 04. Enro l lment of persons l iable to service­
Duty of county assessor-Penal ty.-Whenever the governor 
deems i t  necessary he may order a regis1 rat ion under such 
regu lations as he may prescribe, to be made by the assessors 
of the various counties of this state, of  al l persons res ident in  
the i r  respect ive counties and l iable 10 serve in  the mi l i t ia .  
Such reg istrat ion shal l  be on blanks furnished by the adjutant 
general ,  and shal l state the name, residence,  age and occupa­
t ion of the person registered and the i r  m i l i tary serv ice. 

I f  any assessor w i l l fu l ly  refuses or neglects to per­
form any duty which may be requ i red of h im by the governor 
under the authori1y of th is  act, he sha l l  be deemed gu i l ty of a 
misdemeanor and, on convict ion thereof, he shai l be fined in  
a sum of not less than $300 nor more than $800. 

If the registrat ion provided for in the proposed in i t i at ive is i ntended 
to repeal or amend th is  regist ration function, i t  should be clearly stated. In  
addi t ion, the proposed in i t iat i ve attempts to  define certain terms. B ecause 
Idaho Code § 46- 1 0  I is  a lready set out as a defini t ion sect ion, it may be bet­
ter organizat iona l ly to include defin i t ions wi thin that section rather than Idaho 
Code § 46- 1 02. 

In conc lusion, as present ly worded, the proposed in i t i ative i s  uncon­
sti tut ional . Under the proposed in i t iat ive, vol unteer organizations would be 
able to organ ize and train without any overs ight or i nterference from govern­
mental authori ties. However, the Idaho Const itut ion requ ires control of the 
state m i l i t ia by the governor and through laws passed by the l egislature .  

I HEREBY CERTIFY that the enclosed measure has been rev iewed 
for form, style and matters of substantive import and that the recommenda­
t ions set forth above have been communicated to pet i t ioner Chuck Dal ton by 
deposi t  in  the U.S .  Mai l  of a copy of this cert i ficate of rev iew. 
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Analysis by: 
THOMAS F. GRATTON 
Deputy Attorney General 
Intergovernmental and Fiscal Law Div is ion 
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