
























































































































































































































































































































































































































































































































































































































































LEGAL GUIDELINES OF THE ATTORNEY GENERAL

since the board would be passing title according to I.C. §58-314. The percentage
of gross provision would apply only if a storage site were built; payment of those
fees would be according to §58-314; and the state would have a reversionary
interest if the payments were not made.

These arguments sit somewhat uneasily, however. Because of the vacuum in
Idaho’s legislative history, one could argue as easily that Idaho Code §58-314
was intended to negate arrangements similar to the one proposed, such as crop
sharing, as a method of payment.

Constitutional Analysis

Initially, it should be noted that the “under such regulations as may be pre-
scribed by law” proviso in article 9 §8 comes before the language in that section
mandating that the land board manage the lands “in such manner as will secure
the maximum possible amount therefore . . .” We could thus argue that the legis-
lature has no authority to limit the discretion of the board in determining the
maximum amount obtainable for endowment lands. Decisions from other juris-
dictions would both support and oppose this argument.

In Fox v. Kneip, 260 N.W.2d 371 (S.D. 1977), the court faced a situation in
which the South Dakota legislature had set a minimum grazing lease fee that
the state’s commissioner of school and public lands determined was too low. He
thus set his own. The court resolved the conflict by deciding that the legislature
could set a minimum fee but that the commissioner did not have to accept leases
bid at that rate. The court went on to state that if the legislature had purported
to set market value then it “would seriously have to consider the constitutional-
ity of the statutory formula . ..” And in State Land Department v. Tucson Rock
and Sand Company, 107 Arizona 74, 481 P2d 867 (1971), the court held that it
was unconstitutional for the legislature to set a limit on mineral lease royalties
that would be less than the full appraised value.

But in State v. State Board of Land Commissioners, 131 Montana 65, 307
P2d 234 (1957), the court held that it was improper for the board to enter into
mineral leases other than on terms set forth by the legislature. The legislature
had required that the royalty to the state be 121/2%. The board was faced with
two bidders, one that bid a bonus of $39,000 and a royalty of 162/3% and another
that bid a bonus of $68,000 and the statutory royalty of 121/2%. The board had
felt that the higher royalty would bring a greater return to the state. The court
reasoned that the legislature had made a determination of value and its determi-
nation was controlling. While it should be noted that Montana’s constitutional
provision differs from Idaho by providing in pertinent part that lands should be
managed to obtain “full market value . .. to be ascertained . .. as may be pro-
vided by law,” the decision still indicates a preference for legislative regulation.

Finally, the decision of the Nebraska Supreme Court in State ex rel Belker v.
Board of Education Lands and Funds, 184 Nebraska 621, 171 N.W.2d 156 (1969)
on rehearing, 185 Nebraska 270, 175 N.W.2d 63 (1970) should be noted. In
Belker, the court was faced with the constitutionality of a statute that directed
the sale of all endowment lands when the leases currently in effect for those
lands expired. In a three-to-four decision (Nebraska has a constitutional provi-
sion stating that it takes five votes to declare a statute unconstitutional), the
court upheld the constitutionality of the statute. The minority/controlling opin-
ion found the possibility of a gutted land market too remote to consider at
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present and left open the possibility of a challenge to each individual sale as not
bringing a fair return. The majority/dissenting opinion, while recognizing legis-
lative authority, basically held that the legislature could not limit the discretion
of the board “this much.” The majority felt that the board had to have discretion
to sell or not to sell since even though “fair market value” was obtained, it might
not be in the best long term interest of the trust to sell in a depressed market, i.e.
a prudent man would not sell at that time. The majority/dissenting opinion in
that case would lend support to a greater amount of land board discretion. The
discretion of the board would arguably be strengthened if the proposed constitu-
tional amendment (H.J.R. 18) to article 9 section 8 passes and requires the board
to manage for “maximum long term financial gain.”

Idaho decisions are typically cryptic on this issue. In Balderston v. Brady, 17
Idaho 567, 107 P. 493 (1910), the court considered the effect of a House Joint
Resolution that required the land board to relinquish state title to endowment
lands claimed by settlers. The court held that the resolution, not being a law of
the state, was not binding on the board. The court went on to say that even if the
resolution were a law, it probably was unconstitutional:

If this were a legislative enactment in the form of a law, it would still be
a serious question if the legislative department of the state could either
authorize or direct the land board to part with the state’s title and right
to school or other lands for less than the constitutional minimum price
or without a sale at public auction.

While this supports the principle that the legislature cannot interfere with
their constitutional mandate or discretion of the board, it does not really help in
answering the question of whether a legislative directive to sell only on certain
terms is valid.

In State v. State Board of Education, 33 Idaho 415, 196 P201 (1921), the court
considered the constitutional authority of the Board of Regents of the University of
Idaho. In generally upholding the independence of the board from following pro-
curement procedures and board of examiners procedures, the court stated that:

The regulations which may be prescribed by law and which must be
observed by the regents in their supervision of the university and the
control and direction of its funds, refer to methods and rules for the con-
duct of its business and accounting to authorized officers. Such regula-
tions must not be of character to interfere essentially with the
constitutional discretion of the board, under the authority granted by
the constitution.

The most recent decision of the Idaho Supreme Court touching this area is
Allen v. Smylie, 92 Idaho 846, 452 P.2d. 343 (1969). In Allen v. Smylie, the validity
of certain phosphate mineral leases issued to Monsanto was questioned. The plain-
tiff contended that the leases were void and that the board was required to lease to
him. The court held that absent arbitrary or capricious action, the board was to
determine the validity of the Monsanto leases and whether or not to lease to plain-
tiff. But in dicta in several places, the court mentioned that the board was subject
to legislative regulation, e.g., “In the absence of statutory prohibition, the board’s
determination of lease terms will not be disturbed by the court unless clearly dis-
criminatory, capricious or unreasonable.” Id, at 852. The court in Allen v. Smylie
also lent some support to the independent powers of the board. It referred to article
9 section 8 as enjoining “a duty upon the board to lease for maximum return under
procedural regulation of the legislature” (emphasis added).
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The conclusion from these ambiguous statements by the court appears to be
that the court would be more likely to uphold land board imposition of percent-
age of gross payments if there is a strong showing of greater return to the state
with the inclusion of a percentage of the gross as a term.

CONCLUSION

There is uncertainty as to the scope of the legislature’s authority in limiting
land board discretion in managing lands and as to the meaning of the current
statutes. I would conclude that under a statutory or constitutional analysis,
there is enough authority for the board to require payment of a percentage of the
gross.

But there is also a reasonable possibility that in a law suit Idaho Power could
prevail. The bottom line is, of course, that the board has discretion not limited by
statute to sell or not to sell particular parcels of land. Another solution could be
to grant Idaho Power an easement for hydro-electric purposes, but the company
has expressed opposition to that also.

Sincerely,
/s/ DON A. OLOWINSKI
Deputy Attorney General
Chief, Natural Resources Division

December 9, 1982

The Honorable Vernon T. Lannen
Senator, State of Idaho

District 4

PO. Box 1052

Pinehurst, ID 83850

THIS IS NOT AN OFFICIAL OPINION
OF THE ATTORNEY GENERAL
AND IS SUBMITTED SOLELY FOR YOUR LEGAL GUIDANCE.

Dear Senator Lannen:

In response to your phone call last week, I have had the opportunity to
research the Idaho statutes on nepotism. You were concerned about the qualifica-
tion of your daughter to serve as an intern in the House of Representative. Idaho
Code §59-701, a copy of which I have enclosed for your convenience, would
appear to prohibit such an arrangement. In relevant portion, that statute states
that a legislative officer:

... who appoints or votes for the appointment of any person related to

him or to any of his associates in office by affinity or consanguinity within

the second degree . . . when the salary . . . is to be paid out of public funds
. is guilty of a misdemeanor involving official misconduct . . .

Thus, the question becomes whether members of the House who vote on the
appointment of your daughter are your “associates in office.” The Idaho case of
Barton v. Alexander, 27 Idaho 286, 294, 148 P 471 (1915) defines associate
in office as:
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One who shares the office or position of authority or responsibility . . .
who are united in action; who have a common purpose; and who share
responsibility or authority and among whom is reasonable equality;
those who are authorized by law to perform duties jointly or as a body.

At 27 Idaho 295, the court gave further elaboration:

The phrase “associates in office” as used in said act, refers to officers
who are required under the law to act together, for instance, as a board
or city council, each having substantially equal authority in matters
coming before them as a board or council under the law, and said act
was intended to and does prohibit such officers or boards or councils
from appointing anyone to office related within the prohibited degree to
either or any of such offices who are members of such board or council.
But such officers who have independent duties to perform, aside from
those coming before them as members of a board or council, are not
“associates in office” in the performance of those independent duties.

Because you as a Senator must act in concert with members of the House you
would probably be considered associates in office. Whether you agree or disagree
with the action members of the House take is irrelevant, as you must pass judg-
ment on the same issues. Further, this logic is bolstered by the fact that even
though the House pages are hired by action of the House Chamber without con-
currence of the Senate, the appropriation bill which provides pay for those indi-
viduals must be passed upon by the Senate. It is my belief that this is the type of
concurrence required by the court in Barton v. Alexander, which makes two indi-
viduals “associates in office.”

It would appear, therefore, that your daughter may not be hired as a page in
the House of Representatives. Of course nothing would prohibit her serving
without pay in these positions should that be agreeable to the hiring authority
and to her.

Sincerely,
/s/ KENNETH R. McCLURE
Deputy Attorney General
Division Chief —
Legislative/Administrative Affairs

KRM/be
Enclosure
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December 10, 1982

Bruce Balderston
Legislative Auditor
Statehouse Mail

THIS IS NOT AN OFFICIAL OPINION
OF THE ATTORNEY GENERAL
AND IS SUBMITTED SOLELY FOR YOUR LEGAL GUIDANCE.

Dear Bruce:

You have asked this office for legal guidance concerning the proper treatment
of interest accredited to the State Historical Society on investment of assets in
its agency asset account and from the sale of miscellaneous items including terri-
torial centennial medals. Additionally, you have asked whether the manage-
ment of the fund is subject to the State Auditor’s general account service fee.

Idaho Code §67-1210 gives the state treasurer the duty to “invest idle mon-
ies in the state treasury, other than monies in public endowment funds . ..” By
definition, the money in the historical society foundation account upon which
interest is earned is idle money. Accordingly, Idaho Code $67-1210 requires that
“the interest received on all such investments, unless otherwise specifically
required by law, shall be paid into the general fund of the State of Idaho.” Thus,
unless the idle money in the historical society’s account is “public endowment
funds” the interest earned thereon must be credited to the general fund.

To determine what a “public endowment fund” is, one must refer to Idaho
Code §57-803. That section states in part:

For all budget, accounting, appropriation, allotment, audit, and other
financial report purposes, the following funds, and none other, are rec-
ognized and confirmed in existence or are established.

The only endowment funds which are authorized by that section are
“the institutions’ endowment fund” (subsection h) and the “endowment
earnings fund” (subsection i). The institutions’ endowment fund is to be
used as the fund:

... to account for the proceeds from the sale of such lands as have here-
tofore been granted, or may hereafter be granted, to the state by the
federal government . . . to account for the proceeds from the sale of tim-
ber growing on such lands; to account for the proceeds of royalties aris-
ing from the extraction of minerals on such lands; and to account for
such other proceeds and avails as are required by law of the federal gov-
ernment or of the State of Idaho to be made a part of the institutions’
endowment fund. (emphasis added)

Obviously, this is not the kind of endowment fund into which donations to the
Idaho Historical Society may be placed, as it does not expressly include the his-
torical society and no other statute operates to require such inclusion.

The only other type of endowment fund is found in subsection (i) of Idaho
Code §57-803, which is the endowment earnings fund. According to that subsec-
tion the fund:

... is to be used to account for the income from investments of the agri-
cultural college fund, the university fund, and the institutions’ endow-
ment fund; to account for any and all monies which may be received on

209



LEGAL GUIDELINES OF THE ATTORNEY GENERAL

account of rentals of the land specified in . .. the Idaho Admission Act; and to
account for any and all monies which may be received on account of any interest
charged upon deferred payments on such of the lands . . .

Clearly this also is not a fund into which donations to the historical society may
be placed. Neither can the income on the investment of those donations be placed
in such a fund. Accordingly, as the previously quoted Idaho Code §57-803 states
that no other funds are recognized, the exception in Idaho Code §67-1210 for
public endowment funds can include only the endowment funds created by sub-
sections h and i of Idaho Code §57-803, or as otherwise specifically provided by
law. As neither Idaho Code §§57-807 nor 57-808 provide other specific additions
to the endowment earnings fund and the institutions’ endowment fund and no
other sections place the historical society’s account within this category, the
money received by the historical society may not be placed in an “endowment
fund.” Accordingly, Idaho Code §67-1210 requires that the earnings on the
investment of such funds be paid to the general fund.

Similarly, Idaho Code §67-3524 authorizes a service fee for the management
of “the special operating funds existing in the state treasury, except endowment
funds, endowment income funds, retirement funds, or any cooperative welfare
funds . . . ” Because the historical society foundation account is an agency asset
account and not one of the specifically exempted accounts, it cannot escape the
management fee imposed by Idaho Code §67-3524.

The donations received by the historical society must be placed in the histori-
cal society foundation account and the interest thereon paid to the general fund.
The state’s accounting system, at this time, does not appear to allow the histori-
cal society to accept funds which are specifically intended as “endowment” type
gifts. In other words, the historical society lacks the ability to invest a sum of
money as a trust corpus, and utilize the income it produces for its own purposes.
Should such a gift be made to the historical society, it would probably have to ask
the donor to change the terms of the gift or provide a private trust for the benefit
of the historical society. There is a slight possibility that under operation of law
the doctrine of cy pres would allow the expenditure of an endowment fund on a
non-endowment basis, although this is fairly speculative.

The historical society may wish to seek the creation of an endowment fund.
An account within either the institutions’ endowment fund or the endowment
earnings fund by the terms of Idaho Code §§57-807 and 57-808 may be created
“only by law or by order of the state auditor.” Accordingly, the appropriate legis-
lation or an order from the state auditor would be required to allow money pro-
spectively to be held by the historical society in an endowment status. It is fairly
clear, however, that the money already in the historical society account does not
qualify for such treatment. Therefore, the interest earned on the investment of
the funds in that account must be credited to the general fund and the account
must be charged the state auditor’s general account service fee.

I hope that this has satisfactorily answered your inquiry. If you have further
questions on this matter, please contact me.

Sincerely,
/s/ KENNETH R. McCLURE
Deputy Attorney General
Division Chief —
Legislative/Administrative Affairs

KRM/bc
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