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P R E F A CE 
... �e Attoi'l1ey .Gen�fal·of Idaho is.required by Jaw to report the business and 

condition of his office biennially to the Governor. This volume contains the 
Biennial Report from July 1, 1974 to June 30, 1976 as well as all of the official 
opinions issued by the Attorney General during the period of January, 1975 
thru December 1 975. 

' ·· · · '.t ! ) 

In Idaho; the' Office QfAttomey General is create.d by Article IV, Section l , 
Idaho Constitution, m. the Executive Department of State government. The term 
of this office is elective, for a period of four (4) years, coinciding with the term 
of the Governor. 

The Attorney General serves as the-legal counsel for the State of Idaho, its 
departments, and agencies. He is charged with representing the State in every 
lawsuit in which the State is a party or has an interest. The duties of the Attor­
ney General are enumerated at Se<;tion 67-1401, Idaho Code. Authority for 
issuing official opinions is found at Section 67-1401(6), Idaho Code. This au­
thority reads as follows: 

To give his opinion in writing, without fee, to the legisl;tture or either 
house thereof, and to the governor, secretary of state, treasurer, auditor, 
and the trustees or commissioners of state institutions, when required, 
upon any question of law relating to their respective offices. It shall be 
his duty to keep a record of all written opinions rendered by his office 
and such opinions shall be compiled annually and made available 
for public inspection. All costs incurred in the preparation of said 
opinions shall be borne by the office of the attorney general. A copy of 
the opinions shall be furnished to the Supreme: Court and to the state 
librarian. · · 

In addition to those officials entitled to official opinions, as noted above, 
there are those officers - state and local - who seek coun8el and guidance in the 
proper interpretation and administration of Idaho laws. Although cities and 
counties retain their own counsel, it has nevertheless been the policy of this of­
fice to insure that, whenever possible, such requests for information are handled 
by members of the staff through unofficial advisory letters which present the 
personal opinion of the staff membe� researching the particular question. 

There are also many thousands of inquiries received regularly from the gener­
al public and answered by letter· or telephone on an informal basis. However, it 
must be submitted that, except for consumer protection advice and referrals, it 
is not within the province of the Office of the Attorney General to give counsel 
or advice to private citizens re.lat.ive to iheir personal affairs, and such persons 
are routinely advised to· seek private counsel oftheir own. choice. 

In Idah�, the Legislature h�·:�iahted thfAitorney General supportive crimi­
nal law. enforcement powers. Section 67"1401(5), Idaho Code, requires the At­
torney General to exercise supervisory powers over prosecuting attorneys in all 
matters pertaining to the duties of their offices. In addition to this general au­
thority, the · Attomey General is authorized or required by several specific 
statutes fo prosecute criminal offenders. The Attorney General also represents 
the State in all criminal appeals to the Supreme Court. 



The material contained in this volume represents many hours of conscientious 
work by attorney deputies and assistants, investigators, secretaries, and other 
staff members. Their loyalty and devotion to , the State of Idaho. and fo this 
office are to be greatly commended. 

. ' ,  

, VIII 

WAYNE L. KIDWELL 
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BIENNIAL REPORT OF THE ATIORNEY GENERAL 

CON SUMER PRO TE CTION /BUSINE SS 
REGULATION S DI VI SION 

The Division received approximately 800 consumer complaints during fiscal 
year i974-75 and appro:Ximately 1 ,037 complaints in fiscal year 1975-76. Of 
these complaints, approximately 650 were closed in fiscal year 1974-75 and 827 
in fiscal year 1975-76. Administrative action on the above complaints included 
office counseling, telephone and written inquiries, field investigations, and office 
mediation· sessions with the firms involved. Where appropriate, the Division filed 
actions in State eourt. When criminal violations were indicated, complaints were 
referred to local prosecuting attorneys. 

Ten major· civil suits are pending in the courts as a result of the Division's 
investigations. In addition to lawsuits pending or closed, the Division has exe­
cuted numerous Assurances of Voluntary Compliance aiding consumers in this 
State. 

There are approximately 300 open fdes pending whi�h fall into the following 
categories by the reflected percentages: 

Agricidiural Products 
Clothirig 
Construction Home Improvements 
Credit 
Education 
Food Products 
Health Services · 

Home Furnishings and Appliances 
Insurance 
Jeweby 
Mail Order Sales 
Mobile Homes 
Motor Vehides 
Moving and Stoi:l@. 
Professional Se'rVices· 

.. : ·,· �:��:mmodations and Restaurant 

R'.eat Estate ·and Rentats 

. J�Je1#<>i( : · 

.. Miscellaneous Retail Store Sales 
Mi�lbneoiis Seiv'ices . · · · · 

; � '� ·.' �' . \ '· . . . . 

1.0% 
1 .0% 
9.0% 
.5% 

2.0% 
.5% 

3.0% 
10.0% 
2.0% 
1.0% 
5.0% 
9.0% 

18.0% 
1 .0% 
.5% 
.5% 

4.0% 
7.0% 
2.0% 
1.0% 

19.0% 
3.0% 

fu additi�n'-·to �n�ume�- actions
:
, the Division had the following Business 

Regulation lawsuits pending as of June 30, 1976: 

Jd�s v. Boai:dof Itedicir)i,,.,.,., iest case to determin.e constitutionality of Hospital-
. ·Medicafliabiliiy'..\dt: · ·. ··· 

· · · 

·::>;. 
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BIENNIAL REPORT OF THE ATIORNEY GENERAL 

Jones v. General Mills, et al - The State of Idaho has appeared as one of several 
amicus curiae to defend the authority of states to enforce certain state regula­
tions dealing with the integrity of weights and measures. 

Idaho Potato Commission v. Washington Potato Commission - action to enjoin 
use of the designation "Idaho rotato" when referring to a potato grown in 
another state. 

State v. Chevron Chemical Corporation, et al. - class action brought by the 
State of Idaho in conjunction with. certain neighboring states against miscel­
laneous chemical fertilizer companies brought under federal ariti-trust statutes. 

This Division also represents some or all of the following departments and 
self-governing agencies: 

• 

Department of Agriculture 
Department of Employment 
Department of Finance 
Department of Insurance 
Department of Labor and Industrial. Services 
Department of Self-Governing Agencies 

(Board of Architectural Examiners; Board of Chiropractic Examiners; Board 
of Cosmetology; Dairy Products Commission; Board of Dentistcy; Hearing 
Aid Dealers and Fitters Board; Board of Medicine; Board of Morticians; Board 
of Nursing; Board of Outfitters & Guides; Board of Pharmacy; P,otato Com­
mission; Real Estate Commission; Board.of Veteminary Medicine)· 

Bicentennial Commission 
Corporation Division, Secretary of State's Offic·e 
Endowment Fund Investment Board 
Liquor Law Bureau 
Bureau of Occupational Licenses 
Personnel Commission 

• '. • � I 

CRIMINAL JUSTICE DIVISION. 

The Criminal Just
.
ice Division provides legal ·counsel �d represeptation to 

State agencies dealing with the criminal justice process and maint�� contact 
with and provides assistance to local prosecutors upon request. !he'. Division 
also represents the State in all criminal appeals before the Idaho Supreme Court. 

Between January, 1975, and June 30, 1976, the Criminal Justice.Division 
processed approximately 80 criminal appeals, a figure which do�s ntlt'include a 
large number of appeals which were filed but never prosecuted by the filing 
parties. ' . . · - · : 

Many of the appeals processed resulted in· the establiShment of new legal 
principles or the clarification of existing law in a manner beneficial to ·the �'On� 

XII 
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BIENNIAL REPORT OF THE ATTORNEY GENERAL 

duct of. criminal prosecutions in Idaho. To name some examples, in State v. 
Lewis &Robinson; an appeal by the State, the Court expanded the State's ap­
peal rights, reversing two prior cases imposing limitations on the right of the 
State to appeal from adverse holdings in trial courts. The principle established in 
the Lewis case makes possible the reversal of damaging trial court rulings which 
would not otherwise be remediable. 

In State v. Wright, the Court ruled that violation of a mandatory statutory 
requirement does not necessarily constitute reversible error, even in cases where 
the violation constitutes error per se. The case reverses what appeared to be a 
tendency to consider every major error to be a cause for reversal, and now makes 
clear that the burden is upon an appellant asserting error, whether constitutional 
or otherwise, to also demonstrate that he was in som� manner prejudiced by the 
asserted error. 

In State v. Cochran, the Division obtained a definitive statement of the rules 
relating to the joinder of offenses and defendants in criminal prosecutions. The 
case constitutes a fairly comprehensive guideline for joinder problems, some­
thirig which was previously lacking in the case law. 

In State v. Wyman, the Court ruled that failure, by police, to take a murder 
suspect immediately before a magistrate for initial arraignment did not require 
the automatic exclusion of foculpatory statements which he later made after 
having received the Miranda warnings. The case establishes that the admissibility 
of statements taken· during in-custody interrogation depends upon the voluntari­
ness of the statements and not upon the automatic operation ofthe exclusionary 
rule on the occasion of a procedural violation. This case represents another step 
away from a judicial tendency to regard every serious procedural default as an 
·automatic ground for reversal. 

· 

The Criminal Justice Division works with local prosecuting attorneys under 
our Prosecutor Assistance Program. In this area, the Division provides assistance 
in the preparation and conduct of trials, research and consultation and prosecu­
tor training. Trial assistance has been provided in 13 criminal cases and numer­
ous civil matters. These cases include: 

State v. Creech (murder, Valley Co.) 
State v. CraWford (murder, Cassia Co.) 
State v. Stroisch (murder, Kootenai Co.) 

· · State v.;Banta(rnisdenieanor manslaughter, Bonneville Co.) 
State v. Smith (lewd concluct, Gem Co.) 
State v. Htm"ingfeld, et al. (manufacturing a controlled substance, Fremont 
' co�) ,. ' '· . , · '· .. 

. � State v. Briggs (insufficient funds check, Ada Co.) 
State v. Murray (embezzlement by clerk, Ada Co.) 
State v. JJofmeister (murder, Bonner Co.) 
State:v�;·McCoy (�sappropria:tion.of public funds, Bingham Co.) 
Siate v'. Clark (forgery, Bannock Co.) 

. ;1State v. McCur.dy {DWI; Ada Co.) 
State,v:'Gerhaidt,;et al� (robbery, Cassia Co.) 

XIII 



BIENNIAL REPORT OF THE ATTORNEY GENERAL 

Since January of 1975, the division has conducted four training seminars for 
Idaho prosecuting attorneys. Each seminar has involved a series of presentations 
on legal topics. Course booklets containing lecture outlines and related materials 
have been published in connection with the last two seminars. One edition of the 
monthly report on criminal law t"opics has been published by this division with 
plans to publish this report on a regular basis. 

l 
EDUCATlON 

The Office of the Attorney General pro'{ides legal counsel to the State Board 
of Education and Board of Regents of the University of Idaho and the following 
divisions thereof: Department of Educationi, Division of Vocational Education, 
Division of Vocational Rehabilitation, State Library, State Historical Society, 
Professional Standards Commission, Eastern Idaho Vocational Technical School. 
The legal services provided by this office to the University of Idaho, Idaho State 
University, Boise State University, Lewis-Clark State College and the State 
School for the Deaf and Blind at Gooding depends on the nature of the work to 
be done. The University of Idaho and Idaho State University have either staff 
counsel or retained counsel. There has been a marked increase in legal services 
provided to Boise State University in the last 18 months. 

The Office of the Attorney General alsO.provides advice, on request, to North 
Idaho College and College of Southern Idaho, as well as the various public school 
districts. 

· 

The following cases have been or are being handled by this office during the 
time involved: 

Goff, et al. vs. Benoit, et al - law school fee case 

Lystrup, et al. vs. The Idaho State Board of Education, et al. - architecture case 
at Idaho State University 

Alpha Kappa Psi vs. HSU, et al. - involves the admission of female students into 
an all-male professional fraternity 

Barbara Justice vs. State Board of Education, et al. - deals with the accessibility 
to a student's placement file 

ASBSU, et al. vs. The State Board of Education, et al. - deals with the legality 
of a State Board policy prohibiting possession and consumption of alcoholic 
beverages on campus 

Monagle vs. BSU, et al - deals with the dismissal of an employee, now deceased 

There have been no cases to which the State Board of Education has been a· 
party in the area of public education during the period involved. However, a 
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study is being done to determine whether or not school districts are denying 
. equal educational opportunities to students because of federal categorical grants 

under Title I of.ESEA. 

ENVIRONMENT AND LANDS DIVISION 

The Environment. and Lands Division represents the Board of Land Commis­
sioners, the Lafid Department, the Department of Parks and Recreation, the 
ParlCS Board, the Department of Health and Welfare in air and water quality, and 
the Division of Budget, Policy and Planning for the Office of the Governor. Rep­
resentation in a supervisory capacity is in existence between the division and the 
Department of Water· Resources, the Department of Fish and Game and the Fish 
and Game Commission. 

The following is a summary of major cases for the Environment and Lands 
Division during the reporting period: 

LAND DEPARTMENT -

State v. Owen $impson (navigable streams) 

Heckman Ranches v. State of Idaho (quiet title, trespass, water pollution) 

Wiley v. State ofidaho (navigable stream, bridge and fill) 

State v. Boise froject Board of Control (leases - Hubbard Reservoir) 

State'v. Old ChannelPllicers (Dredge and Placer Mining Act) 

State v. Eltoll Willy (fire suppression costs - control bum) 

Parkening v. State Land Board (Wild and Scenic River Act, Pollution Control 
Act) 

. 

State v. Coeur d'Alene Sailing Club (trespass) 

Stat� v. Dryer(quiet title._ Lake Protection Act) 

Idaho Wildef!less Sc:hool v. Outfitters & Guides Board (constitutionality of denial 
. ofpe�t), , 

State of Idaho v. Water Resources Board (navigable lakes authority) 

Stat� ofidf!lto v,,sl?<!ktint! International _Railroad (removal of sand and gravel 
JroJl1!.Si11�� �4.s) ; _ , · 

xv 
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PARKS AND RECREATION -

The Division reviews Land and Water Conservation Fund Act proposals from 
the Department of Parks and Recreation on a continuing monthly basis. In addi­
tion, the Division has represented the Department of Parks and Recreation in 
negotiations for a memorandum of understanding between the Department and 
the U.S. Army Corps of Engineers for recreational development of Lucky Peak 
Reservoir. The Division brought suit to quiet title to phase one of the Veteran's 
Memorial Park in Parks and Recreation Board v. Farmers Union Ditch. 

AIR AND WATER QUALITY -

The division represents the Department of Health and Welfare Environmental 
Division in this area. The division's involvement included the development of 
regulations regarding the emission of S02 from Bunker Hill's facility at Kellogg, 
Idaho, enforcement action to alleviate violations of the Fugitive Dust Emission 
and Control Regulation, and administrative and court actions against various 
industries in the State. The following were among the various actions filed for 
air and water quality: 

Administrative action against Bunker Hill Company for violations of the sulpher 
dioxide emission standards and reporting requirements of'State regulations. 

Development of regulations concerning the sulpher dioxide emission standards 
to be applied to Bunker Hill Company. 

Representation of the Department of Health and Welfare Environmental. Divi­
sion in hearings before the Idaho Public Utilities Commission on Idaho Power 
Company's application to build a coal-fired electrical generating plant at 
Orchard in Southwestern Idaho. 

Administrative action against the Beker Industry phosphate plant in Soda 
Springs, Idaho for violations of the S02 emissions standards. 

Nuisance action against the CUI Rendering Plant in Idaho Falls for generation of 
noxious odors. 

Administrative action against R.T. French Company, a potato processor in 
Shelley, Idaho for violations of the State Water Quality Standards 

Prosecutor assistance in filing criminal misdemeanor complaints against Magic 
Valley Foods of Glenns Ferry, Idaho for failure to construct its waste treat­
ment facility in compliance with State regulations. 

• 
Actions by this Division in air and water quality have had the overall effect 

of bringing about a growing awareness by regulated iridusti;ies that· the State 
government is committed to its regulatory procedures and 'that the Attorney 
General's office will take appropriate action to enforce the regulations when 
required. · - ·  -� 
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In addition to the representation of various departments, the division filed an 
original jurisdiction lawsuit in the Supreme Court of the United States seeking to 
require members of the Anadromous Fish Compact to include the State of Idaho 
as a voting member and further to provide an equitable apportionment of the 
·Anadromous fish resources in the Columbia River Basin between the states 
involved. 

Other legal activity included a settlement of title for the Cataldo Mission site 
in Northern Idaho, action on private leases in Heyburn State Park, and repre· 
sentation of the State in actions challenging the constitutionality of the Local 
Planning Act of 1975, and the Idaho Forest Practices Act. 

EXTRADITIONS 

Due to the increased mobility of people, there has been a significant increase 
in the number of extraditions processed through the Attorney General's Office, 
where Idaho is either the demanding or asylum jurisdiction. Although no run­
ning count ii; kept on numbers, this office now processes an average of 5 extra­
ditions a week, either incoming or outgoing, or an average of 260 a year. Most of 
these matters of interstate renditions are routine. Approximately IO percent 
raise issues of law which require research. With few exceptions, the process runs 
smoothly and efficiently. Prosecuting attorneys contact this office on a con­
tinuing basis for assistance in extradition problems. 

HEALTH AND WELFARE DIVISION 

The Health and Welfare Division provides representation to the Department 
of Health and Welfare in all areas other than environmental questions. This 
division includes the 7 regional offices located throughout the State in Coeur 
d'Alene, Lewiston, Caldwell; Boise, Twin Falls, Pocatello and Idaho Falls. 

This division now represents the Department in all administrative hearings, 
court proceedings and appeals, in all courts of this State, in the area of medical 
and financial assistance under the welfare programs. In the areas of child pro­
tection, youth rehabilitation, termination and criminal fraud, the division has 
expandecl its role to give greater assistance to the county prosecutors. Assistance 
inthese areas now.: includes original prosecutions, prosecutor assistance and train­
ing seminars for Department employees and prosecutors. Extensive legal services 
are provided in the areas of mental health, mental retardation, medicaid, em­
ployment : Jaw,. child support . enforcement, adoptions, guardianships, civil re­
coveries, foster care, liens, probates and eligibility. 

The following list represents the legal activities of the 7 regional offices 
during the reporting period: 

'.·.: -:. 
· -, : .·,'8upport 

•. A9miJiisttative hearings 
(Zhild Protection Act and Termination 

·;XYII 
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BIENNIAL REPORT OF THE ATTORNEY GENERAL 

Youth Rehabilitation Act 
Adoptions 
Guardianships 
Civil Recoveries 
Criminal Fraud 
Mental Health 
Foster Care 
Paternity 
Liens 
Eligibility 
Miscellaneous 

24 
· 12 
18 

273 
297 

93 
2 1  

3 14 
1'43 

18 
154 

Of the activities reported, approximately one-fourth of the cases necessitated 
court action by the Attorney General: In addition to the activities listed, the 
Division provides legal counsel to the Director and Administrators of the Depart­
ment of Health and Welfare. Extensive activity is devoted to the Administrative 
Procedures Act in promulgating rules and regulations for the Department. 

Other legal representation includes State Hospital South, Stat.e Hospital 
North, Idaho State School and Hospital, and the Youth Service Center. 

TAXATION 

The taxation section is charged with re.presenting the Department of Revenue 
and Taxation. During the reporting period; this section has appeared in 65 
separate lawsuits. The majority of these cases represent actions on behalf of the 
State Tax Commission, but includes the legal representation of other'taxing 
agencies, such as counties and the Multi-State Tax Commission; 

This office has represented the interests of the State Tax Commission before 
the Idaho Supreme Court in 9 separate cases and has appeared as amicus curiae 
in another. The section is presently providing representation for Nez Perce 
County in the case of Graham v. Nez Perce County .currently pending in the 
Ninth Circuit Court of Appeals. 

· 

In conjunction with the State of Washington; this section is appeanng.'as 
amicus curiae in the case of Mowe v. Confederated Kootenai & Salish Tribes 
in the United States Supreme Court. 

. ; '� .. 

An estimated 725 administrative appeals were processed .through •this' sec- . 
tion. These appeals involve taxpayers seeking: an' administrative redetemiliuition 
from the Tax Commission of tax deficiencies asserted· by:'the Commission's 
audit staff. . . .  

In addition to the foregoing, this section provided extensive written and oral 
advice to members of the Tax Commission and the Conimission.sqt(f ;iped"o)med 
general legal activity (such as drafting leases for;field ,offii::e:buildings'.;'p{ejianng 
affirmative action employments,. etc.) andcassisted.in :respondiilg�fo!Varlotis tax 
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BIENNIAL REPORT OF THE ATTORNEY GENERAL 

inquiries made by citizens and governmental and private entities on a wide 
variety of tax matters. 

OTHER DEPARTMENTS, ENTITIES, AND 
SELF-GOVERNING AGENCIES 

The Office of Attorney General provides legal services for the Department 
of Administration, the Department of Correction, the Department of Fish and 
Game, the Department of Transportation and the Public Utilities Commission on 
a continuing basis. These services are provided by attorneys in the central 
office and assistants housed in the agencies. Upon request, this office represents 
any self-governing agencies desiring to use our services. 

This office also provides supportive legal services to the cities and counties 
upon request. 

DISTRICT COURT - CLOSED 

4761 Norma Ahlstorm and William H. Westwood vs. Rudy Van Order dba 
Moose Creek Ranch dba Teton Valley Retirement Center, an unincor­
porated association and State Hospital South at Blackfoot, ID 

4766 Kenneth L. Sanders, et al. vs. C. B. Barnett, Idaho State Board of Phar­
macy, et al. 

4774 State of Idaho vs. Tri-West Construction Company, a Utah corporation, 
et al. 

4780 United Pacific Insurance Company, a corporation vs. State of Idaho, et al. 

4795 State of Idaho, ex rel. W. Carl Griner, Inspector of Mines vs. The Bunker 
Hill Company 

4798 L. Max Poulter vs. Tom D. McEldowney, et al. 

4799 State of Idaho vs. Arden Mayfair, Inc., Carnation Company, et al. 

4800 Idaho Wilderness School, Inc., and Mickey Smith vs. Outfitters & Guides 
Board of the State of Idaho, et al. 

4809 State Public Health District No. 2, Peter Gertonson, Chairman vs. State 
Board of Health 

4812 State.ofldaho vs.· Ivan L. Perrigo 

4825 B.R. Brown, Commissioner of Labor, ex rel Mrs. Jessie Meyer vs. Larry 
� GWen 

XIX 
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4828 State of Idaho vs. City of Boise 

4842 Arthur McKenzie and Lurena McKenzi, Husband & Wife vs. John F. 
Christensen, Director of Idaho State School & Hospital 

4861 State of Idaho vs. J arnes Click, Sr., et al. 

4866 State of Idaho vs. Glenn Turner Enterprises, Inc., a Florida corporation; 
Dare to Be Great, Inc., a Florida corporation;.and Glenn W. Turner, a 
person 

4886 J. C. Beckdolt vs. Idaho State Penitentiary 

4890 State of Idaho vs. E. R. W. Fox, M.D., et al. 

4900 United States of America vs. 29.17 Acres of Land, more or less situated 
in Nez Perce County 

4901 United States of America vs. 24.22 Acres of Land, more or less situated 
in Nez Perce County 

4916 State of Idaho vs. Terry Wayne Hustead 

4924 Terry Hadlock vs. Raymond W. May, Warden, Idaho State Penitentiary 

4927 State of Idaho vs. Thomas King, et al. 

4938 State of Idaho vs. Edwin Green & Lucile Green, husband and wife 

4946 Michael Jess Aldape, et al. vs. State of Idaho 

4955 State of Idaho vs. Bestline Products, Inc., a California corporation, and 
Ronald Sweeney, an individual and James Kling, an· individual 

4957 Marjorie Ruth Moon, as State Treasurer vs. the Investment Board of the 
State of Idaho, the Department of Finance, Tom McEldowney the 
Commissioner of Finance, and the State of Idaho · .· · 

4964 Fred Boyenger and Larry Trujillo vs. State of Idaho 

4998 Larry Trujillo vs. State of Idaho 

5015 State of Idaho vs. State Board of Correction and State C_oritmission for 
Pardoris & Paroles ,-�- +» --�_:_-' 

5016 State of Idaho, ex rel W. Anthony Park, Attorney General of the State of 
Idaho vs. Merle I. Zweifel (and Clerks/Recorders 'of:'the 44 idiiho 
counties) 

xx 
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5018 Gary Russell Anspaugh vs. Raymond W. May, Director of Correction, 
and State of Idaho 

5024 Harvey Pulver vs. State of Idaho 

5036 Paula V. West vs. Pete T. Cenarrusa, Secretary of State, State of Idaho 

5037 State of Idaho, et al. State Board of Land Commissioners vs. Heinz Zegke 

5040 State of Idaho, ex rel, State Board of Land Commissioners vs. I. H. 
Bennion 

5049 State of Idaho, ex rel State Board of Land Commissioners vs. Leroy 
Perry and Fred Hess 

5050 In the Matter of Permit Application No. 37-7108, in the Name of the 
State of Idaho, Department of Parks 

5052 Anthony Galaviz, Cynthia Goehring, Herbert Hensley and Robert Peter­
son vs. State ofldaho 

5065 Gilbert Chapa, Jr., vs. Josef Munch, Raymond W. May, and Clarence 
�� t 

5072 Nelson-peppe, Inc., an Idall.o corporation vs. Idaho State Board of Land 
Commissioners, an administrative department of the State of Idaho 

5090 Foremost lnsu,i;an� CompanY,vs· The Honorable Tom.D. McEldowney, 
Commissioner of Finance of the State of Idaho 

5104 State of Idaho vs. The United States of America, the. United States 
Bureau of Reclamation, et al. 

5123 Edna M. Gordy, individually, and as executrix of the estate of William 
Gordy, deceased and Burton 0. Haverfield and J. Dee Fisher vs. State of 
Idaho 

5128 Burke's Paint Co., Inc., a corporation vs. Idaho Board of Highway Di­
rectors of the Department of Highways of the State of Idaho, and Carl 
C. Moore, Uoyd F. Barron; and Roy L. Stroschein, the individual mem-
bers thereof-

. · 

5132 State of Idaho vs. Timber Movers, Inc., an Idaho corporation, et al. 

5134 State ofldaho vs_. Control Collection Agency, Inc. 

5163 John Bone0vs. Cecil D. Andrus, Otto Bramer, Wilfred J. Duclos 

5164 L. E. Johnson and Associates, Inc., an Idaho corporation vs. State of 
Idaho 
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5166 David Patrick Simmons vs. State of Idaho and Board of Pardons & Parole 

5174 Sylvan D. Williamson and Barbara A. Williamson vs. State of Idaho 

5177 Danny Mojica aka Danny Denton vs. State of Idaho 

5191 James Price vs. Raymond W. May 

5192 Scott W. Jewet vs. Raymond W. May 

5193 Buddy Cleon Van Voltenburg vs. State ofldaho 

5195 Charles Sharp vs. State Commission for Pardons & Parole 

5197 Joseph A. Walsh vs. Raymond W. May 

520 I Charfes Sharp vs. State Commission for Pardons & Parole 

5202 Walter D. Balla •12421 vs. Raymond W. May 

5203 Jimmy Ray Jennings vs. Idaho State Commission for Pardons 

5204 Federated Publications, Inc., et al. vs. S. M. Meikel, et al. 

5205 State of Idaho v. United Systems Collection Authority, Inc., a Minnesota 
corporation, and William 0. Lyman, individually 

5206 The Bunker Hill Company, a Delaware corporation; VS; The State of 
Idaho, et al. 

· 

5216 Eddie James, Jr. vs. State Commission for Pardon &Parole, et al. 

5219 Donald C. McCarter, et ux, and William Reeder Chandler, et ux. vs. State 
of Idaho 

5223 Dale F. Bryant vs. State of Idaho 

5226 Mike Frank Lonbard vs. Donald Erickson 

5227 Frederick Leslie Palmer vs. State of Idaho 

5228 State of Idaho vs. Arnold Lee Black 

5230 State of Idaho vs. General Sale Corporation d/b/a True Value Meats and 
Bob Crawford · ' · 

5233 John M. Songstad, et al. vs. State of Idaho 

5234 Don Poindexter vs. Donald Erickson 

XXIl 
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5235 Robert A. Caldwell vs. Idaho State Commission of Pardons & Parole 

5237 Anthony W. LaPan vs. W. Anthony Park, Attorney General of the State 
of Idaho 

5238 Clyde R. Keithly, A. L. White and Jack Claiborn vs. Pete T. Cenarrusa, 
Secretary of State of the State of Idaho 

5243 Arnold Whisman, Everett Bowers, Jack Gasper and Paul Bjornson vs. Of· 
ficer Pankowski and Officer Hazard 

5253 Cleve Starry vs. Don Erickson 

5258 Lemoyne vs. Hanks, et al. 

5267 Jimmy R. Jennins vs. Donald Erickson 

5268 In the Matter of Parr, Inc., et al. vs. Neilson & Company 

5269 Davis Packing Company vs. State of Idaho 

5270 Baker vs. French, et al. 

5271 Walters vs. State of Idaho 

5280 U.S.A. vs. 11.13 Acres of Land 

5280 Kermit T. Neilson vs. Don Erickson 

5282 David S. Short vs. Investment Service Co., et al. 

5286 M.F.T. Mortgage Corp. vs'. Salmon Syndicate 

5287 Carl Bowles vs. State of Idaho 

5288 Marvin Souther vs. State Commission for Pardons & Paroles, and each 
member thereof 

5290 Hancock, et ux., vs. Schrieber, et ux. & et al. 

5291 Ricks vs. C. I. Cattle 

5292 Park, Elmer T. vs. Park, Blaine 

5296 Buddy Van Voltenburg vs._State of Idaho 

5298 Hans C. Pete:-son vs. State of Idaho 

5299 State of Idaho vs. William Stalder and Jamie Stalder 
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5300 Mane vs. State of Idaho 

5302 Larry A. Rollyson vs. State of Idaho 

5311 Dennis T. Jacobs vs. State of Idaho 

5312 Charles Sharp, Christopher Ray Bearshield, Harold Bales, Thomas George 
Harley Carringer vs. Idaho State Penitentiary, et al. 

5315 Ammerman vs. Ponderay Properties 

5317 Hans C. Peterson vs. State Commission for Pardons & Parole 

5328 Adrian Simon DaVid vs. State of Idaho, Idaho State Commission for 
Pardons & Parole 

5330 Inland Leasirlg & Management Co. vs. State of Idaho, Cecil D. Andrus, 
et al. 

5331 State of Idaho vs. Sabre Systems 

5332 Robert Ray Rice vs. Don Erickson, Department of Corrections, et al . 

5333 Donald Wentz vs. State Commission for Pardons & Parole 

5334 Doris Cox vs. State of Idaho 

• 

5335 B.R. Brown, Director of the Department of Labor, ex rel Jess Matlock, 
et al. vs. Fearless Farris 

5337 James D. McBride vs. Ada County 

5341 Alfred F. Mellinger vs. R. L. Anderson, et al. 

5346 Gary Lane Crisp vs. State Commission for Pardons & Parole 

5348 James Morin vs. Mary Baldwin, et al. 

5361 State of Idaho vs. Mason's 

5362 Danny H. Williams vs. State of Idaho 

5374 The Bank of Commerce vs. Arnold, et ux, et al. 

5376 Wegner vs. State of Idaho 

5384 Ruth Womek vs. State of Idaho, City of Salmon & Robert Wilson : 

5385 Pena & Twist vs. State of Idaho 

XXIV 
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5387 · Droulard, et al. vs. Board of Medicine 

5388 Jones vs. Board of Medicine 

5394 State of Idaho vs. Robert Gearhardt 

5395 The Committee to Repeal Forest Practices Act vs. Land CommissionerS 

5404 Dept. of Parks & Recreation vs. A. P. House 

5411 U.S.A. vs. 0.23 Acres of Land 

5415 '-State of ldaho vs. Renter's Aid, et al. 

5420 : Boise Water Corporation vs. Robert Lenaghen, et al. 

5421 William Ray Steelman vs. Richard Anderson 

5422 ·Robert Lee Scott vs. Richard Anderson, et al. 

5432 Johnson v. Lewiston Orchard Irrigation District 

5433 State of Idaho vs. Jay L. Depew 

5450 Manning v. Board of Cosmetology, State of Idaho 

5459 Rev. Guy S. Bellv. Andrus, et al. 

5475 James M. S. Carlile vs. Donald Erickson, et al. 

54 77 State of Idaho vs. Dairymen's Creamery Association 

5486 Public Health District Nos. 1 -7 vs. State of Idaho 

5490 Christopher R. Bearshield vs. State of Idaho, et al. 

5495 John S. Dayley vs. State of Idaho, et al. 

5496 Baldennar Gomez vs. R. L. Anderson, et al. 

5500 Richard M. Elisondo vs. Donald Erickson, et al. 

5502 Gary Shato vs. Richard Anderson 

5507 Eddie James vs. State of Idaho . 

5528 Carl Bowles 'IS. State of Idaho 

33-1 70 State of Idaho vs. Christensen 

xxv 
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33-182 Tallent vs. Hurson 

33-183 State of Idaho vs. Bahler 

230 Coy Cooper, et al. vs. the County of Ada 

235 Ruel and Lenore Smith vs. Idaho State Tax Commission 

240 Shippy vs. Shurtleff 

247 Miller, Charles H. vs. Cecil D. Andrus, et ux. 

248 Hambleton vs. State of Idaho 

250 U.S.A. vs. 6.25 Acres of Land 

253 Lauby vs. State of Idaho 

121 Westinghouse Electric Corporation; Southworth Discount Stationers, 
Inc. vs. State of Idaho, Department of Purchasing 

Caldero vs. State of Idaho 

James Lystrup, et al. vs. Idaho State Board of Education 

DISTRICT COURT - PENDING_ 

4673 Coeur d'Alene Wildlife vs. Beauty Bay 

4818 Pocatello School District No. 25, et al. vs. D. F. Engelking, et al. 

4855 Eldon L. Hutchins and Reynold L. Allgood vs. Gordon C. Trombley, 
et al. 

4856 Eldon I. Hutchins and Reynold L. Allgood vs. Gordon C. Trombley, 
et al. 

4942 State of Idaho vs. Spokane International Railroad.Company� a Washing­
ton corporation, and Union Pacific Railroad Company, a Utah corporation 

4968 Tharon Rawson, individually and as guardian ad litem for her minor 
children, Seth Rawson, Cindy Rawson, heirs of John R. Rawson , 

4990 State of Idaho vs. American Campgrounds, a Washington corporation 

5042 M. T. Jerome and Raymond Wilson vs. State ofldaho,et al. 

5061 State of Idaho vs. Master Distributors, et al. 

XXVI 



··,. ;�BIENNIAL REPORT OF THE ATTORNEY GENERAL 

5073 W. Anthony Park, Attorney General, ·and the State of Idaho, ex rel 
State Board of Land Commissioners, and Gordon C. Trombley vs. Owen 
Sinipson 

5089 State of Idaho, ex rel State Board of Land Commissioners, and Gordon 
C. Trombley, Commissioner of Public Lands vs. Frank N. Rawlings 

5093 Laura Dunbar, as guardian at litem for Rickina Rossiter and Glen Ray· 
mond Rossiter, Jr., her minoH:hildren;heirs of Glen Raymond Rossiter, 
deceased vs. United Steelworkers of America, an unincorporated associa· 

.tion,.and.theState·ofldaho . · 

5094 · Beniice·Jolinson, individually and as guardian at litem·for Michael Wayne 
Johnson, Ruth Ellen Johnson and John Russell Johnson her minor child­
ren and Christine,Johnson.and,Doriald·Johnson; heirs of Wayne Lyle 
Johnson, deceased vs. United Steelworkers of America 

5 1 2 1  Master Distributors, Inc., an Idaho corporation vs. Ronald M. Treat and 
· w, :Anthony !>ark ·· 

5 122 :Glcmn''h,Wiley� et al.· vs; State Board of Land.Commissioners and Idaho 
Department of Public Lands 

'.'-:.>:<::·1-�' :;'; ?i·;;��_-,;(;·-;-;:·: �· · · - .  • ' 
5 130  State of Idaho, e x  rel W. Anthony Park, Attroney GeneraI-vs. Factocy 

Productions';'lnc;/a corporation, et al.: 

5173. _;ffecknlan Ranchesiet:lll�vs. State of Idaho, et al; 

5207 Crowth.iwBroth'efs Milling Company, Ltd:, Crowther Grain & Warehouse 
Company, Inc. J.W. Crowther, an individual vs. Mt. Nebo Foods, Inc., 

· · ·  · .  State:of'ldaho,'etaJ.; . . . · 

· 

5208 State ofldaho vs. Wells Barney, et al. 
J )� . .. { �, - ; - . . ;- _. • . �- . .. . . , ·. ' . 

5245 Milas Adkins vs. Idaho State Commission for Pardons & Parole, and State 
•:' ' ... �·otldaho: .. :::. · ··"· L ... •. •:o: . . . : .. . · •:: 

:-_; > �: .: 1 _; ; •.\ ! ... -. �- '. . . . : ' 

5254 Agnes House vs. State of Idaho 
.· • -.·.�-·�·� f.:�!--!·,:.I: :<'., :.-· · .. �.; . __ ,,-.,:; ,:s. �.;.:.:'( -�' 

5257 Ronald G; Sever vs. State of Idaho 

5259 Sandy vs. State of IdaJfo' : · <' : "' 

5263 Ronald G. Sever \rS;JStiite bf Idahd ·: 

5264 ™�nis "Jake" Jacobsvst;st�'i� ()fldaJfo 

5266 • · State of }daho, Department' 'of' 1Agrlcultti� •vs. Miller Natio�al Insurance 
�<:<>mJia11y \ . . 



5281 · State of Idaho vs: Magic Valley Foods' ·. 

5283 State of Idaho vs. The World of Solorama 

5285 Phillips, et ab's. State of Idaho 

5295 James Moore vs'. Don Erickson 

5307. Hans C. Peterson vs. State ofldaho ·. 
. ·· • ·; 

5314 State of Idaho vs .  Lory Pontone, aka Jason,Willairits and R<>bert Loya 

5323 Robert AtWood vs� State· of'IdahQ;> et al • 

5336 ' State of Idaho vs. Jerry Roark,-d/b/a AutocrafF 
' . 

! . 

5342 James Pride vs. Donald Erickson 

5343 Jeffrey P. Lewellyn vs. State CommiSsion for Pardons;&' Parole· . . . ; ! 

5344 Randall:K; Watkins vs; State"Commission:for Pardonsi&0Pafole 

5345 Randall K. Watkins vs. ��te CommiSsioil for Pardons & Parole 

534 7 Idaho Potato Commission vs. Washington Potafo Coriunission 

5375 Lon S. Jarvis and Gerald Jams vs; Devil's Jred$teadRaDch,Jnc.,:et ·a1. 

5379 Glen Bailey, and.Keith4rs.on:ysiFout•Wind:Service. Inc.·· 

5390 Gold Fork Concrete Products vs. A & RCol1$tructiC;n; State of Idaho, et 
al. 

5391 Eli Krommenhoek vs. T. Thompson, State of Idaho, et al. 
, I . • • .  • , • ' .· , 

. :; 1 ·. :�; '" ;; / • ' ; •'. 

5409 McDonald, e t  ux vs .  Maxwell, et ux  and Maxwell, et .. t1Jt(Defendant) vs. 
State of Idaho and Western Construction 

. -�;.:? -: 
5410 Duke Par�ning, et al �. Idaho State BOard· of Land .Conlmissioneri� et · 

al. (See # l SO) 
. . 

5412 State of Idaho vs .  Macco Metal Buildin�;c h :: > 

5413 State ofldaho vs. !aguar Ch���t�oJJ1;anY •.. . 
. � 

5414 State of Idaho vs. O�ental ln�usiries ,, , 

5423 , Richard FllJ19eriJur8Ji ".s;,S.tllt; ()f:�d..h� .. -: :·, 

5425 Danny R. Poweri vs.' Sta;e of idi.J{cj · : , .. 
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5456 Gary L. Crisp vs. Donald Erickson 

5460 State of Idaho vs. Golden Villa Spas, Inc. 

5462 State of Idaho vs. Beneficial Hearing Aid Services 

5468 State ofldaho vs. Coeur d'Alene Sailing Club 

5469 State of Idaho vs. Cecil Bilboa 

'5470 Nishitani vs. Boise Valley Tractor 

5472 Carl C. Bowles vs. D.L. Erickson, �t al. 

5476 Christopher Ray Bearshield vs. State of Idaho 

5478 William J. Hughes vs. R.L. Anderson, Warden 

5504 . Guy Donovan Coope� vs. State of Idaho 

5505 Delbert L. Crawford vs. Anderson, Munch, et al. 

5506 Gary Greene vs. R.O. Anderson and Maynard Ross 

5514 Gary Green vs. Ross, Maynard 

5517 Thomas W. George vs. State of Idaho 

5 518 Andy W. Clark vs. State of Idaho 

5521 William Prince vs. State of Idaho 

5522 Mark Steinbach vs. State of Idaho 

5523 Samuel J. Taylor vs. Donald R. Erickson 

5527 Gary Greene vs. State of Idaho 

5539 John G. Hocker vs. Donald Erickson 

5556 Carl Faulkner vs. Donald Erickson 

5557 Wess Tuttle vs. Donald Erickson 

100 State of Idaho vs. Don J. and Joy E. Averitt 

101 State of Idaho vs. Snake River Estates, Inc., et al. 

103 Richard Fermin Gavica; et al. vs. Harold E. Hanson, et aL 
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I 09 J aJDes W. AdaJDs vs. John Bender, Commissioner of Department of Law 
Enforcement, State of Idaho 

I IO Idaho County vs. Stat� of Idaho 

111 Sierra Life Insurance Company, Inc. vs. Air Idaho, Inc., United States of 
America, State of Idaho, Twin Falls Industrial Development Corp. 

113 State of Idaho vs. George E. Stroisch 

114 State of Idaho vs. Anthony Jolley 

1 1 5 V-1 Oil Company, et al. vs. State Tax Commission, et al. 

118 Kenneth Brown, et al., Plaintiffs vs. Lakeview Association, et al., Defen· 
dants, and Glenn I. Wiley, et al., Plaintiffs vs. State Board of Land Com­
missioners and Idaho Department of Public Lands 

120 Associated Students of Boise State University, et al. vs. Idaho State 
Board of Education 

123 State of Idaho vs. Boise Project Board of Control 

124 Mark B. Clark vs. Daniel M. Meehl, Magistrate 

125 State of Idaho vs. Kenneth L. Clark 

126 State of Idaho vs. Leon E. & Norm� G. Taylor 

127 Pete T. Cenarrusa vs. Cecil D. Andrus 

130 Kenneth E. Malone vs. Idaho State Horse Racing Commission 

134 State of Idaho, et al. vs. Water Resources Board , et al. 

135 State of Idaho, et al. vs. Old Channel Placers, Inc., et al. 

140 Fanners Union Ditch Co., et at vs. State of Idaho Department of Parks 
and Recreation 

141 C. E. Bradley, C. J. Pugh, et al. vs. Idaho Personnel Commission 

144 Robert J. Glenn vs. State of Idaho, Liquor Dispensary 

145 Citizens for Better Government, Inc. vs. State of Idaho and Joe Williams, 
State Auditor 

· 

146 Wallace vs. the Heirs of Dale C. Wallace and the State of Idaho 

14 7 John M. Tamplin vs. Judge · Dar, Cogswell 

xxx 
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148 Elizabeth C. Allen vs. Honorable G. D. Carey 

149 Glen Dyer vs. State of Idaho 

1 50 Duke K. Parkening vs. Idaho State Board of Land Commissioners (see 
#54 10) 

IDAHO SUPREME COURT - CLOSED 

4788 State of Idaho vs. Larry Charles Bruhn 

4841 State of ldaho vs. Earl Gerdau 

4854 State of Idaho vs. Harold D. McClellan 

4882 State of Idaho vs. Sam J. J. Pontier and David Gonzales 

4884 State of Idaho vs. Ernest H. Tucker 

4896 Vernon C. Phillips vs. District Court of the Fifth Judicial District, et al. 

4898 State of Idaho vs. Ruben Garza Musquiz 

49 1 1  Ernest H. Tucker vs. State of Idaho 

492 1 State of ldaho vs. Fred V. Hodenson 

497 1  State of Idaho vs .  Robert Joseph Brusseau 

4974 State of Idaho vs. John Stanley Dayley 

4975 State of Idaho vs. Jeffrey Michael Folson, Dennis Lee Laudon and 
Maurice .Richard Ruddell 

4977 State of Idaho vs. Floyd Johnson 

4982 State of Idaho vs. Patricia Swenor 

4983 State of Idaho vs. Cleve Starry 

4985 State of Idaho vs. Dennis Ray Slaughter 

4995 State of Idaho \rs. Patrick Edward O 'Bryan 

4999 Lewiston Pistol Club, Inc. vs . . Board of County Commissioners of Nez 
Perce County 

· 

5006 State of Idaho vs. Ronald L. Macik, William L. Burt, and Danny R. 
· Powers 

XXXI 
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5007 State of Idaho vs. Buddy Charles Badger and Donald Jenkins 

501 1 State of Idaho vs. John W. Archer, Jr. 

5029 State of Idaho vs. John Ernest Lloyd 

5030 Arno1d Whisman vs. Raymond W. May 

5031 State of Idaho vs. Gary Russell Anspaugh 

5032 James V. Burnham vs. Raymond May 

5033 Terry Bud Calkins vs. Raymond May 

5041 Southern Idaho Fish and Game Association, a corporation, et al. vs. 
Picabo Livestock, Inc., a corporation 

5051 Roger AJan Morris vs. State of Idaho 

5055 Ralph A. Crawford vs. State of Idaho 

5056 Terry Burl Calkins vs. State of Idaho 

5057 State of Idaho vs. Newell M. Lindsay 

5062 Frank C. Jones vs. State of Idaho 

5064 AJfred F. Mellinger vs. State of Idaho . 

5067 State of Idaho vs. Harley Carringer and Harold Bales 

5068 State of Idaho vs. Arthur Leroy Wiggins 

5075 Western Beverage, Inc., an Idaho corporation vs. The State of Idaho 

5081 Harrley Carringer vs. State of Idaho 

5088 Terry Burl Calkins vs. State of Idaho 

51 09 Craig Thomas Rooke vs. State of Idaho 

511 0  John R. Hansen vs. State of Idaho 

5l l l State of Idaho vs. Gay Dean Standlee 

5l l 2  State of Idaho vs. Duane A. Congdon 

5124 State of Idaho vs. David Cochran 

5131 State of Idaho vs. David Cochran 

XXXII 
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5 137 State ofldaho vs. William Trowbridge 

5138 Alfred F. Mellinger vs. State of Idaho · 

5140 State of Idaho vs. Richard R. 'Black 

5144 State ofldaho vs. Robert William Becksted 

5146 State of Idaho vs. Terrance Allen Hadlock 

5 147 Walter D. Balla vs. State of Idaho 

5148 State of Idaho vs. Gary R. Anspaugh, and Maurice Ruddell and Edmund 
L. Gutzman 

5149 

5 150 

5 15 1  

5 153 

5 155 

5 156 

5 157 

5 158 

5159 

5 167 

State of Idaho vs. Vernon Joseph Bogar 

Guy Donovan Cooper vs. State of Idaho 

State of Idaho vs. Cathy B. Cochran 

Harold D. McClellan vs. State of Idaho 

Walter Dale Balla vs. State of Idaho . . 

State of Idaho vs. Emil Eugene Boetger 

State of Idaho vs. Ronald H. Jackson 

State of Idaho vs. Lester G. Shaw 

State of Idaho vs. Jean Louise Barchas 

State of Idaho vs. Cleo Gene Roderick 

5 169 State of Idaho vs. Warren E.  Yoder, Duane E. Congden, and Edward 
Nied, Jr. 

· 

5 170 Craig Thomas Rooke vs. State of Idiiho 

5 171  Stat� of Idaho vs. Eugene' Zimmer 
. ;  

5 172 State of Idaho vs. Jack Kraft 
' ;  

5 175 State ofldaho vs. William Matthew Miller 
: ;·.  ·· 1  ," ·. 

5 176 State ofldaho v5. Alton W.Wyffian 
5 178 State of Idaho vs. Charles Cliett 

-- --: 
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5 1 79 Uoyd Boncheau vs. State of Idaho 

5 1 80 Walter D. Balla vs. State of ldaho 

5 1 8 1  Robert M. Wilcox vs.-State o f  Idaho 

5 1 82 State of ldaho vs. Jose Luis Oropeza and Gail Ann Oropeza 

5 1 83 State of Idaho vs. Wallace Rhodes, and James M.-Shields _ 

5 1 87 State of Idaho vs. Thomas Pacheco and Guadalupe S. P.acheco 

5 1 89 State of. Idaho vs. Calvin Ritchie and. Dale �ryant 

5 198 State of Idaho vs. Harold Whitman 

5201 Charles Sharp vs. State Co�ission for Pardons and Parole 

5210 Danny Lee Johnson vs. RJi�ond W. May 
• .  i t . . .• , · ! 

52 1 1  James D. McBride aka James Willson vs. State of Idaho 

52 14 State of Idaho vs. Delbert Crawford 

5221 David Patrick Simmons vs. State of Idaho Board of Pardons and Parole 

5222 State of Idaho vs. James B� Waller 

5224 State of Idaho vs. Trefren, John 
, ·  . . · 

5225 Ronald W. Bacon vs. State of Idaho 

523 1 Harold D. McClellan vs. State of Idaho 

5239 State of Idaho vs. Ronald Hawk 

5240 State of Idaho vs. Jam�'s Walker 

524 1 State of Idaho vs. Duane Warren Hawk .· 

5242 State of ldaho vs. Lester R. Seib�r �d,Jolµt_ �de?utiCr,�� .  

5244 State of Idaho vs. Walter Dale Balla . 

5246 State of Idaho vs. Gerald Wnpns 
'. '; � ; 

5247 State of Idaho vs. Chester Lewis and Raymond Robinson 
' . · ' ; :  • · , . J. ' .· . 

5248 State of Idaho vs. Richard Elisondo 
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5260 Abel Vialpondo vs. State of Idaho 

5261 Audrey Tompkins vs. Chief ofldaho State Police, Attorney General of 
Idaho, State Police Officer Ron Gortcinsky or alias, State Police Officer 
Nelson or alias, and all their sureties; Commissioner of Department of 
Law Enforcement, et al. 

5265 State of Idaho vs. Everett Richard Sam 

5273 Jeffrey P. Cook vs. State of Idaho 

5274 Harold D. Whitman vs. State of Idaho 

5276 State of Idaho vs. Charles Rex Izatt and Monte Golden Weeks 

5278 State of Idaho vs. Gary Norman Shatto 

5289 State of Idaho vs. Roger Alan Morris 

5293 Gay Dean Standless vs. State of Idaho 

5294 State of Idaho vs. Alfred B. Froelich 

5297 State of Idaho vs. Thomas H. Mansfield 

5301 Ronald Burton Fesler vs. State of Idaho 

5303 James Majofl! Samuel Carlile vs. State of Idaho 

5305 State of Idaho vs. Robert Leroy Flory and Frank L. Fuller 

5306 State of Idaho vs. Kim Bubel 

5308 State of Idaho vs. Eddie Lee Drapeau 

5309 Joseph Thomas Johnston vs. State of Idaho 

53 IO  Harold Whitman and Dale Bryant vs. State of Idaho 

5313 State of Idaho vs. John Joseph Lassfolk 

53 1 9  · State of Idaho vs. James L. Miles 

53.�0 State of Idaho vs. Russell Lee White 

532 1 State of Idaho vs. William Delos Campbell 

5322 State of Idaho vs. Barrett Phillip Krull 

:xxxv 
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5326 State of Idaho vs. Kennit Timothy Neilson 

5327 State of ldaho vs. Martin P. Wyant 

5329 State of Idaho vs. Willie Wright 

5333 Donald Wentz vs. State Commission for Pardons & Parole 

5338 State of Idaho vs. Earl C. Manchester 

5339 State of Idaho vs. Uonel P. Roy and Leroy Milton Worley aka Jim Worley 

5340 State of Idaho vs. Phillip Wayne Gowin 

5349 John Jesse Ramero vs. State of Idaho 

5352 State of Idaho vs. Duane S. Sutliff 

5354 State of Idaho vs. Kenneth Allen Welder, III 

5355 Robert Leroy Hamrick vs. State of Idaho 

5356 Robert Leroy Hamrick vs. State of Idaho 

5357 State of Idaho vs. Barbara K. Dykes 

5364 Guy Donovan Cooper vs. State of Idaho 

5365 State of Idaho vs. Russell George Slowe, Sr. 

5366 State of Idaho vs. Charles Edward Loper 

5367 State of Idaho vs. Raymond A. Roles 

5369 William Loyd Burt vs. State of Idaho 

5370 State of Idaho vs. Leslie David Evening 

5373 State of Idaho vs. Steven Ray Morris 

5378 State of Idaho vs. Clyde Allen Cou�ey 

5387 Kenneth Droulard, et al. vs. State �oard of Medicine, et al. 

5392 State of Idaho vs. Rudy Raymong Vigil 

5393 State of Idaho vs. Victor Guzman 
'· ' 

5394 State of Idaho vs. Robert Gerhardt 

. ··xxxv1 
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5395 Guy Junior Still, State of Idaho 

5397 . State of Idaho vs. Lester J. Monroe 

5399 State of Idaho vs. Terry L. Billingsley 

5401 State of Idaho vs. Ray Allen Wood 

5427 State of Idaho vs. Nick Randall Calvert 

5429 State of Idaho vs. James R. Woolery 

543 1 State of Idaho vs. Wayne Cunningham 

5434 State of Idaho vs. Robert Dalton Blair 

5436 State of Idaho vs. Ivan Franklin Nickerson 

5439 State of Idaho vs. Walter R. Pacheco 

5441 State of Idaho vs. Roy Arambula 

5452 State of Idaho vs. Allen Lynn LaMarche 

5453 Dale E. Thornton vs. State of Idaho 

5461 State of Idaho vs. Clinton Lewis Maddock 

5465 State of Idaho vs. John Michael Galvin 

5483 State of Idaho vs. Floyd Nelson 

5503 State of Idaho vs. James Frederick Sholes 

5508 State of Idaho vs. Gilbert C. Nanez 

5529 Guy Donovan Cooper v. Donald Erickson 

555 1 State of Idaho vs. Michael Dean Stewart 

106 Marjorie Ruth Moon, as State Treasurer vs. Investment Board of the 
State of Idaho 

11 6 Claude E. Brown, Jr. vs. Robert M. Rowett (M;lgistrate) 

137 People of the State of Idaho on the relation of Cecil D. Andrus vs. Pete 
T. Cenarrusa, Secretary of State 

' 

�· 
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IDAHO SUPREME COURT - PENDING 

4861 State of Idaho vs. Click 

505 1 Roger Alan Morris vs. State of Idaho 

5067 State of Idaho vs. Harley Carringer and Harold Bales . 

5081 Harley Carringer vs. State of Idaho 

5 1 86 S�ate of Idaho vs. Tom Watt (a child under eighteen years of age) 

5248 State of Idaho vs. Richard Elisondo 

5252 State of Idaho vs. Maria Lopez 

5256 State of Idaho vs. Dennis L. Brown 

5262 State of Idaho vs. Jean Goodrich 

5277 State of Idaho vs. Dennis C. Griffith 

528 1 Lawrence C. Thomas vs. State of Idaho 

5304 Alfred F. Mellinger vs. State of Idaho 

53 1 0  Harold Whitman and Dale Bryant vs. State of Idaho 

5318  State of  Idaho vs .  Michael Leslie Beer • 

5320 State of Idaho vs. Russell Lee White 

5322 State of Idaho vs. Barret Phillip Krull 

5325 State of Idaho vs. George T. Warner 

5350 State of Idaho vs. Paul W. Gowin 

535 1  State of Idaho vs. Edward L. Herr 

5359 State: of Idaho vs. Gary Paul Warden 

5360 State of Idaho vs. Delbert Crawford 

5363 Terry L. Wilcox vs. State of Idaho 
. .  

5368 State of Idaho vs. James Pride 

5371 State of Idaho vs. Danny J. Ward 

XXXVIII 
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5377 Gary Westberg vs. State Commission for Pardons and Paroles, et al. 

5388 Jones vs. Board of Medicine, et al. 

5400 State of Idaho vs. Louis E. Phillips 

5402 Dan�el G� Goodtjck vs. State of Idaho 

5426 State of Idaho vs. Janella Wageniu_s 

5428 State of I�aho vs. Ernest Chapman 

5430 State of Idaho ·Vs. Edward W. Chauncey 

5437 State of ldaho vs. Roger Reese 

5438 State of Idaho vs. William M. Prince 

5440 State of Idaho vs. Cyrus Maxfield 

5442 State of Idaho vs. Bobby L. Beason 

5445 State of Idaho vs. Michael A. Hutchison 

5448 State of Idaho vs. Annette Douglas 

5449 State of Idaho vs. Dianne C. (David) Coffee 

545 1 State of Idaho vs. Craig S. Devoe 

5457 State of ld�o vs. Ernest Cottrell aka Ernest Cottress 

5458 State of Idaho vs. Lee Sistrunk and Larry Prince; and Ernest Cottrell aka 
Ernest Cottress 

· 

5466 Guy Donovap Cooper vs. State of ldah6 

5467 State of Idaho vs. Steven Bailey 

547 1 State of Idaho vs. Louis Kevin Allen 
' 

5473 State of Idaho vs. Michael Floyd Colyer 
I 

5474 State of Idaho vs. Dale Eugene Llwrence 

5475 James M� S. Carlile vs. Donald Erickson, et al. 

5480 State of Idaho vs. Dallas Ray Stevens 

548 1 State ofidaho \is. Gary Thomas Lande� 

XXXIX 
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5482 State of Idaho vs. Michael Jerome Stockwell 

5484 State ofldaho vs. John F. Nagel 

5487 State of Idaho vs. James Wymore 

5488 State of Idaho vs. Jose Perez and Cirilo Morin Mata, aka Chino 

5489 State of Idaho vs. Armando Coronado 

5493 State of Idaho vs. Gilbert Chapa 

5494 State of Idaho vs. Jerry L. Hobson 

5497 Roy Allen Gibbs vs. The Honorable Russell C. Shaud 

5498 State of Idaho vs. Alan Erwin, aka .. Hap" Erwin 

5499 State of Idaho vs. Jes\is Gonzalez Birrueta, aka Jesus Conzalez 

5501 State of Idaho vs. Phillip W. Gowin 

5509 State of Idaho vs. Edwin Bruce Crook 

5510 State of Idaho vs. Lee Sistrunk 

55 I I  State of Idaho vs. Tomasa Zarate and Frank Zarate 

55 1 2  State ofldaho vs .  Deo R. Holtry 

55 1 5  State ofldaho vs. Kermit Armstrong and Clinton N .  Watson 

55 1 6  State of  Idaho vs .  Patrick Kerrigan 

5519 State of Idaho vs .  Phillip Lewis Lindquist 

5520 State of Idaho vs. Marcelina Jayo 

5524 State of Idaho vs. Johnny Thacker 

5525 State of Idaho vs. William Matthew Miller 

5526 State of Idaho vs. Dale Euge11e LaY(r:ence. 

5530 State of Idaho vs. Guy Earl Ditmars 

553 1 State of Idaho vs. Thomas Eugen� Creech . 
' :: ; . ·· 

5532 State of Idaho vs. Bob Parker aka Raymond Jaynes and Tommy Petterson . . : . •  ; • .  - • : . : - ·' •·. ; .. _ ·• ' ,  _,. • • -'!-- -� 

. �xL .· 
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5533 Sate of Idaho vs. James W. Adams 

5534 State of Idaho vs. Samuel Wallace 

5535 State of Idaho vs. Deana Wallace 

5536 State of Idaho vs. Robert Edward Buss 

5537 State of ldaho vs. John Wesley Warden 

5538 State of Idaho vs. Dianne O wens 

5540 State of Idaho vs. Arthur Ely Maki 

5541 State of Idaho vs. Larry A. Ruth 

5542. �tate of ldaho vs. Randy S. Nalder 

5543 State of Idaho vs. Dale Kerry Blackbum 

5544 State of Idaho vs. Michael Hightower 

5545 Thomas George and Carl Bowles; James Cherinwchan vs. State Board of 
Correction, State of Idaho 

5546 State of Idaho vs: Richard DeJean 

5547 State of Idaho vs. Alan Leroy Staggie 

5548 State of Idaho vs. Melvin Eugene Ellis 

5550 State of Idaho vs. Carl Lee Wilson 

5552 State of Idaho vs. Lester Daniel Smoot 

5553 State of I�aho vs. Sterling W. Jones and Gloria Jean Jones 

5554 State of Idaho vs. Jack' Harold Kraft 

5555 State of Idaho vs. Roscoe A. Kellogg 

5558 State of Idaho vs. Lloyd Clawson 

108 Pete Oneida vs: James Cunningham (District Judge), et al. James Lystrup, 
et al. vs. Idaho State Board of Education 

XU 
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UNITED ST ATES DISTRICT COURT - CWSED 

5200 William P. Balding, a minor and "T" William Balding and Barbara Balding 
vs. Independent School District of Boise, et al. 

5243 Arnold Whisman , Everett Bowers, Jack Gasper and Paul Bjornson vs. 
Officer Pankowski and Officer Hazard 

5250 Ronald Hawk, Paul Bjornson and Jack Casper vs. Officer Hinton 

5255 Bobby L. Beason vs. Cecil D. Andrus, individually and in his official 
capacity 

5280 United States vs. 1 1 . 1 8  Acres of Land, et al. 

5396 Jack Harold Kraft vs. Anthony Esquivel 

5403 James Cherniwchan vs. Anthony, Harris, et al. 

5444 Steven Nelson , William R. Steelman vs. Captain Joseph Munch, et al . 

5447 Danny R. Powers vs. James F. Kile , et al. 

5464 Fred Perry and Curtis Price vs. Donald Erickson, et al. 

5479 John M. Galvin vs. Donald Erickson, et al. 

UNITED STATES DISTRICT COURT - PENDING 

5047 In the Matter of Glenn W. Turner Enterprises Litigation (4 1 Attorneys 
General 

5 1 04 State of Idaho vs. United States of America, U.S. Bureau of Reclamation 
and Boise Project Board of Control 

5 1 62 Idaho Wilderness School, Inc. ,  a corporation, American Guides Associa­
tion and Loren L. Smith vs. Outfitters and Guides Board of the State of 
Idaho, et al. 

5209 Bobby Beason vs. Raymond May 

5232 Everett Bowers vs. Donald Erickson and Buck Elliott 

5249 William R. Padgett vs. James E. Risch 

525 1 Bobby L. Beason vs. Richard L. Anderson 

5272 Gary Russell Anspaugh vs. Donald Erickson 

XLII 
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5275 Grl!-Jld Targhee Resort vs. State of Idaho, et al. 

5284 W. Anthony Park vs. Steven Meikel, et al. 

5324 Carl Cletus Bowles vs. Donald L. Erickson, et al. 

5358 Ruben Garia Musquiz vs. Richard L. Anderson 

5372 Idaho Wilderness School vs. Outfitters and Guides Board 

5386 State of Id.aha vs. Chevron Chemical Corporation, et al. 

5398 Bobby L. Beaspn vs. James Miller 

5407 Idaho Citizens to Repeal vs. State Land Board 

5418 The Idaho Citizens for the Repeal of the Forest Practice Act and Jack A. 
Williams, President of the Organization vs. State of Idaho and Cecil D. 
Andrus, Governor of the State of Idaho 

54 19 Kootenai County Christian Posse Comitatus & Richard G. Butler, Mar­
shall of Posse vs. State of Idaho and Cecil D. Andrus, Governor of the 
State of Idaho 

5463 Jeff Cook vs. Donald Erickson, et al. 

549 l Paul W. Gowin, et al. vs. Wayne L. Kidwell 

5492 Carl C .  Bowles, et al. vs. D. W. Kidwell (Wayne L. Kidwell), et al. 

55 13 Willie Wright vs: R. L. Anderson, Warden 

5549 Victor Guzman vs. R. L. Anderson, Warden 

102 John Carlyle Durham vs. James M. Cunningham 

104 Patil' in:d Phillip Gowin �: Wayne L. Kidwell, Attorney General, John H. 
Maynard, District Judge and Merlyn Clark, Prosecuting Attorney 

105 Michael J. Rineer vs. J. Ray Cox, Richard M. Chastain, Blaine R. Evans, 
Emily McDepnott, Davjd W. Murray, the Idaho Personnel C�mrnission 

l 07 Donald_ D. Hausmann v � Elmer Schenk, et al. 

1 1 2 Louise Ackley vs. John Barnes, BSU and Idaho State Board of Education 

l I 7 Robert D. Spmow vs. Wayne Kidwell, et al. 

XLIII 
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1 1 9 Duke K. and Betty Parkening, et al. vs. Idaho State Board of Land 
Commissioners 

1 29 Gerald W. Olson, et al. vs. John W. Kraft 

1 3 1  Fred and Carolyn Osterloh vs. The State o f  Idaho, et al. 

1 32 State of Idaho, on relation of Marjorie Ruth Moon, State Treasurer vs. 
State Board of Examiners 

136 United States of America vs. Challis Sand and Gravel, Inc., et al. 

1 38' United States of America vs. 362 .1  Acres of Land, et al. 

1 39 United States of America vs. 17 .3 Acres of Land, et al. 

142 Fred Stewart, et al. vs. United States of America 

1 5 1  American Party o f  Idaho vs. Cecil D. Andrus, et al. 

UNITED ST ATES SUPREME COURT - CLOSED 

478 1 H. Dean Swnmers, et al. vs. Pete T. Cenarrusa, et al. 

UNITED STATES SUPREME COURT - PENDING 

5353 State of Idaho vs. State of Washington and State of Oregon 

UNITED ST ATES COURT OF APPEALS - CLOSED 

4797 Elmer Jackson Tramel vs. State of Idaho 

4846 United States of America vs. 460 Acres of Land, more or less in the 
Counties of Fremont and Madison, State of Idaho, et al. 

4962 Andrew C. Wozniak, a minor and Donald A. Wozniak, vs. State of Cali­
fornia, et al. 

5 1 33 William Ronald Conner, Sr. vs. State of Idaho 

5 1 39 E. Duane Grierson, Harold D. McClellan, Jerry M. Morris, et al. vs. Ray­
mond W. May, et al. 

XLIV 
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UNITED STATES COURT OF APPEALS - PENDING 

5358 Ruben Garza Musquiz vs. Richard L Anderson 

143 Paul W. and Phillip W. Gowin vs. Roy E. Mosman, et al. 

UNITED STATES PATENT OFFICE - CLOSED 

5098 The Idaho Potato Commission vs. Fred Hodecker, Inc. 

UTAH SUPREME COURT - PENDING 

133 Robert D. Sparrow vs. Leo O'Connell 

AMICUS CURIAE - CLOSED 

Rogers C. B. Morton, Secretary of lnterior vs. State of New Mexico, et al . 

. AMICUS CURIAE - PENDING 

128 Robert P. Whalen, Commissioner of Health, State of New York, vs. 
Richard Roe, an infant, et al. (arnicus f()!,_Board of Pharmacy) 

Jones vs.:General Mills, et al. 

Kleppe vs. Sierra Club 

State of Oregon \ts. Corvallis Sand and Gravel 

Rosebud Sioux vs. Kniep 

State of \Vyorriing vs. Hoffman 
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OPINIONS OF THE ATTORNEY GENERAL 

ATTORNEY GENERAL OPINION NO. 1 -75 
' 

TO: Richard S. High, Chairman, Senate Finance Committee 
William Roberts, Chairman, House Appropriations Committee 

Per request for Attorney General Opinion. 

1 -75 

QUESTION PRESENTED: Iloes the subpoena power of the Joint Finance­
Appropriations Committee ·extend to state agency and departmental officials 
to compel their testimony during the interim period between legislative sessions 
concerning the budget requests of their organization. 

CONCLUSION: The joint finance-appropriations committee's subpoena power 
to compel the testimony of state officials regarding financial matters concerning 
the organization they represent is valid and effective at any time of the year 
whether or not the Legislature is in session. This power to compel testimony 
extends to estimates of receipts and expenditures for the succeeding fiscal year 
(i.e. budget requests). 

ANALYSIS :  It is clear from the Idaho Constitution that the Legislature of the 
State of Idaho is singularly vested with the authority to provide for the financial 
needs of the State of Idaho , its agencies, departments, and the like. See Article 
III, § I (general legislative power); Article VII, § 2 {revenue power of legislature); 
Article VI I, § 1 3  (money drawn only by legislative appropriation), Idaho 
Constitution. 

As provided by Section 67-432, Idaho Code, the joint finance-appropriations 
committee was created and supplied with a means of succession of members 
during the interim period whei:i the Legislature is not in session. Section 67-433, 
Idaho Code, mandates that said committee shall function during the interim 
between sessions and requires committee meetings at least once every three (3) 
months during the interim period. Thus, said committee has both the right and 
duty to function during the interim between legislative sessions. 

Section 67-435, Idaho Code, sets forth the powers and duties of the joint 
committee, virtually all o_f which mandate the committee to study, review, audit 
and report upon the financial operations, programs, fiscal needs, and condition 
of the State, its departnlents, agencies, and institutions, together with any other 
agencies and institutions receiving state funds. A further duty imposed upon said 
committee is to report i�s findings and recommendations to the Legislature of 
the State of Idaho. Apparently as an aid to the joint committee in performing its 
duties, Section 67-437, Itlaho Code, requires all departments, agencies, and insti­
tutions of state government which are required by Section 67-3503, Idaho Code, 
to submit reports of actual and estimated receipts and expenditures to the 
bureau of the budget td 'submit the same information to the joint committee 
no later than August I 5$ of e·ach year. Thus, the preliminary informal "budget 
requests" of such agencfes, departments, and institutions of state government 
should be available to the joint committee for its study by August 1 5th of each 
year. 
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Section 67435 (5), Idaho Code, gives the joint committee the power .. [t] o 
conduct such hearin� as it may deem necessary and proper." Further, Section 
67438, Idaho Code, authorizes the joint committee in the exercise of its duties 
''to examine and inspect all properties, equipment, facilities, files, records and 
accounts of any state office, department,' institution, board, committee, com­
mission or agency, and to administer oaths, issue subpoenas, compel the 
attendance of Witnesses and the production of any papers, books, accounts, 
doc.uments and testimony" as well as take depositions. Any legislative subpoenas 
issued under § 67438, Idaho Code, are enforceable under Section 67439, 
Idaho Code, which imposes a duty upon the district courts, "on application of 
the [joint] committee, to compel obedience by proceedin� for contempt" 
just as is authorized for the disobedience of the requirements of a subpoena 
from such court or. a  refusal to testify therein. 

Ofcourse, once the formal budget is submitted to the Legislature during legis­
lative session, as provided in Chapter 35, Title 67, Idaho Code, the joint commit­
tee ha5 a further duty imposed upon them by Section 67-3513, Idaho Code, to 
consider the same. 

AUTHORITIES CONSIDERED: 

1 .  Idaho Constitution, Art. III, § 1 ;  Art. VII, §§  2 & 13 .  

2. Idaho Code, Sections 67432, 433, 435, 437, 438 & 439; and Sections 
67-3503 & 3513. 

DATED this 7th day of January, 1 975. 

ANALYSIS BY: 

PETER HEISER, JR. 
ChiefDeputy,, , 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

A1TORNE;Y GENERAL OPINION NO. 2-75 

TO: · ·  Esilief'Siover · · ·· · 
Cledt of the District Court 
Adams County 

. Council, Idaho 83612 ·. ; ) '-�· "'' -:-· '� >.'� .· :"' � .  
� 

Per 'request fo� Atton1ef Generat Opihlon. 

QUESTIONS PRESENTED: 
.· .. ·. - ! : .�. · ; �. �L:_, ; :; �-� ,. ,. ,  

' l:;Miist · co\mtl c<mlmi�on:ets pay a filing fee. when they are a party to a 
lawsuit? · · · · · · 
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2. If so, what would the procedure be for·payment of such a fee? 

3. Which fund must stand the cost for this payment? 

CONCLUSION: 

1 .  County commissioners must pay a filing fee when they are a party to a 
lawsuit because there are no statutory exclusions from payment of fees extend-
ing to county officials. 

· 

2. Chapter 16  of the Idaho Code sets out in general terms the County Budget 
Law and the procedure used for the payment of a filing fee should be identical 
to the procedure used for the payment of any other expenditure. 

3. Expenditures are limited by the appropriations which were fixed and 
adopted as the county budget and a filing fee is an expense charged to the fund 
which is most closely related to the services, duties or functions upon which the 
lawsuit is predicated. 

ANALYSIS: 

I .  There are no Idaho Code sections which specifically answer these ques­
tions, therefore, it is necessary to analyze the sections which deal with fee sched­
ules to determine how this affects the payment of a filing fee by county com­
missioners who are a party to a lawsuit. 

Chapter 32 of Title 3 1  of the Idaho Code deals with all types of fee schedules 
at the county level. Section 3 1 -3201 of the Idaho Code sets out the fees to .be 
charged by the clerk of the district court, and Section 3 1-3201(A) deals more 
specifically with court fees: 

"The clerk of the district court in addition to the fees and charges im· 
posed by Chapter 20, Title I ,  Idaho Code, and in addition to the fees 
levied by Chapter 2, Title 73 , Idaho Code, shall charge; demand ahd re­
ceive the following fees for services rendered by him and discharging 
the duties imposed upon him by law; (a) a fee of $ 16.00 for filing a 
civil case of any type in the district court or in a magistrates division 
of the district court including cases involving the administration · of 
decedent's estate, whether testate or intestate, and . .  con�.rvortorships 
of the persons of the estate or both with the following exceptions: 

Section (c). A fee of $5.00 shall be paid by any party, �xcept' the plain· 
tiff, making an appearance in any civil action in the distri(:t ,coU;rt or 
the magistrates division of the distnct court· . . .  " 

· · · ·  · · 

A related section, Section 3 1 -3205, lists all the fees. fo be '.
·
�h��d ·

b� the 
county recorder for his services rendered. Exceptions to these fe� sched�es are 
only found in Section 31-3206 which states that : 

· 
· ., : ., 
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"Each county recorder shall record, free of charge, all clear lists of 
lands granted to the state by the United States." 

Section 3 1 -3212  which states in part: 

" . . .  nor shall any county officers charge any fee against, or receive 
any compensation whatever from, the state for any services rendered 
in any action or proceeding in which the state of Idaho, or any state 
board, or state officer in his official capacity, is a party ." 

This exemption from payment of fees by the State is more specifically set 
out in Section 67-2301 of the Idaho Code which states: 

"No fees or compensation of any kind (except the regular salary or 
compensation pay by the state to the officer, agent, or employee in­
dividually for his services) shall be charged or rec�ived by any state 
board, officer, agent or employee for duties perfonned for services 
rendered to or for the state or to or for any state board, officer, agent, 
or employee in the performance of his or their official duties, or to or 
for the state or any state board, officer, agent and employees in any 
action or proceeding in which they or any of them are parties." 

None of these sections specifically mentions an exclusion from payment of 
fees extending to county officials. The argument could be made that a county 
is a subdivision of the· State, and, therefore, would be exempt under Section 
3 1 -3212 and Section 67-2301 .  This same argument was advanced in the case of 
State v. Larson, 84 Idaho 529, 374 P. 2d 484 (1962) where the court analyzed 
the definition of the state officers: 

"Among the various definitions given the term 'state officer' it is stated 
in �9 Am, Jur. 264, § 52, that: · 

· 'They are in a general sense those wh.ose duties are coextensive 
with the state or are not limited to any political subdivision of 
the �tate, and thus are distinguished from strictJy municipal 
officers, whose filnctions relate exclusively to the particular 
municipality' and from . county' town,° and school district 
officers.' 

"It is also stated in 81 C�J.S. States § 52, p 969: 
. . . . 

'Broadly speaking, a state officer is one hol<!ing an office estab· 
lished by tlie constitution or by legislature, his power$ and duties 
are coextensive with the state, and he is paid by the state.' 

"Not only do the statutes of the state designate the Recorder as a 
county officer (LC. § 3 1 -2001)  and provide for his salary to be paid 

· from the county treasury (LC. § 3 1 -3101 ,  our constitution designates 
the Auditor and Recorder as county officers (Art. 1 8, § 6). Chp. 24 of 
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Title 3 1 ,  Idaho Code enumerates the duties of the Recorder and LC. 
§ 3 1 -3205 prescribes the (ees to be charged by � as a county officer. 

"When the language used in this statute (J.C. § 67-2301) is giveµ its 
usual and ordinary meaning and the interi>retation it clearly implies, 
there is no reason to believe that county officers were intended to be 
included in its provisions. Boards, officers, agen,ts or employees at the 
state level are affected by ifs provisions �d no one else." 84 Ida. at 
534. 

' . I 

Since these Idaho Code sections do not exempt county officials from the pay, 
ment of fees, any exemption must be provided for by other statutes; �ction� 
3 1 -3201, 3 I -320I(A), and 3 1-3205 proVide an extensive list of semces for 
which fees must be charged; and _only Sections 3 1 -320() and 3 1 -3212 expressly 
state the exceptions to these ·statutes. It would appear that' if a county should 
have been entitleci to the same exemptions as the State; the.re would have been 
no need for the specific exceptions listed above. The court ui St'ate v. Larson, 
supra.; also dealt with. the statutory interpretation of these sectiqns: · 

"In discussing the effect of expre·ss exceptions to the operation of a 
general statute, .it is stated in 50 Am. Jur. _455·, § 434: · · 

'However, where express exceptions are made, the legal presump­
tion is that the legislature did not intend to save other cases from 
the operation of the statute. In such case, the. infei:ence is a 
strong one .. that no other exceptions were intended, and .�e rule 
generally applied is that an .exception in a statute amounts to 
311 affirmation o.f the appllcation of its provisions . tQ all other 
cases not excepted, and excludes all other e:i.cceptions .or. the en­
largement of exceptions made. Under this principle, where · a 
general rule has been established by a statute with exceptions, 
the courts will not curtail the former, ·nor add to the latter, by 
implication. In this respect,  it has been declared that the courts 
will not enter the legislative field and add to exceptions pre-
scribed by statute.'· · 

· 

"In Mayiag Co. JI. C�mmissioner: of Taxation, 21s'Miii�. 460, 17 N.W. 
2d 37, the Supreme Court of Minnesota stated: .. , . 

' ' . . . ' . . .  . 

'Where a statute enumerates the persons or thin� to be affected 
by its provisions, there is an implied exclusion ofothers. [Citing 
Cases.] The maxim operates convei"Sely where the' statute desig­
nates an exception, proviso, saving, clause, or: a .negative so that 
the exclusiOri of one th�ng includes aµ c;>thers.', . ". . · , 

'Where express exceptions are made the illference ·is a strong one 
that other exceptions were intended.' " _84 Ida. �t535� ,. · 

In this situation, the county commissioners have . bee'n ��ed � ,parties to a 
lawsuit. Section 3 I ,32()1 (AO (c}.states that: 

· · · · ·  " · 
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"A fee of $5 shall be paid by any party except the plaintiff, making an 
appearance in any civil action in the district court or in the magistrates 
division of the district court." (Emphasis added.) 

The statutes granting specific exceptions to this payment of a fee do not in­
clude county commissioners and applying the statutory construction discussed 
in State v. Larson , supra. at 536: 

"It is well settled that an exception in a statute amounts to affirmation 
of the application of its provisions to all other cases not excepted, and 
excludes all other exceptions." 

The lack of a clear statutory exemption leads to the conclusion that the county 
commissioners as a party to a lawsuit are not exempt from the payment of filing 
fees. 

2. Since it is our opinion that the county commissioners must pay a filing 
fee when they are a party to a lawsuit, it is now necessary to determine what 
procedure should be used to pay the fee, and what fund must stand the cost. 

Chapter 1 6  of the Idaho Code sets out in general terms the County Budget 
Law. Section 3 1 -1602 divides expenditures into two classifications which are:  
1)  salaries and wages, and 2) other expenses, which are listed as: 

"a. Services, other than personal. 
b. Materials and supplies. 
c. Debts, refunds and indemnities. 
d. Rents, contributions, and fixed charges. 
e. Capital outlay, equipment, lands, buildings, etc. 

Said estimate and report shall also show the entire revenues and expen­
ditures under each classification and subdivision thereof for the two (2) 
preceding fiscal yers, the amount actually received and expended to the 
second Monday of October of the current fiscal year, and the estimated 
total receipts and expenditures for the current fiscal year. 

It shall be the duty of the said budget officer to prepare and furnish 
proper forms for making the estimates and reports hereinabove pro­
vided for. 

If any county official, elective or appointive, in charge of any office , 
department, serVi�e, agency or institution has had, or contemplates 
having, any expe:nditures, the reports of which· can not be properly 
made .under any ;of the above classifications, the same shall be reported 
in detail in addition to the information provided for in said forms." 

The following section deals with the contents of a suggested budget and sets 
out the form to be observed by the county budget officer in the preparation of 
the .budget. 
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" l .  Revenues from sources other than taxation, giving each fund, office, 
department, service, agency or institution separately. 

2. Expenditures from: 

Current expense fund 
Road and bridge fund 
Bond, interest and sinking 
Common school, general 
Warrant redemption 
Emergency warrants 
Proposed or authorized bonds 

3 .  The proposed expenditures for each office, department, service, 
agency or institution for 'Salaries and wages' and for 'Other ex­
penses' for the ensuing fiscal year and a comparison with the expen­
ditures for the same purpose for the current fiscal year, to the 
second Monday of October, and for the two '(2) previous fiscal 
years." Idaho Code, Section 3 1 - 1 603. 

Section 3 1 -1 606 then specifically provides that the expenditures are limited 
by the appropriation which were "finally fixed and adopted as the county bu\1-
get by said board of county commissioners . . .  " 

These sections reflect the general budget procedure which each county fol- ' 
lows and provide the flexibility for each county to set up the funds tailored to 
their needs. 

When a liability is incurred, a warrant is drawn against the fund which covers 
that liability. If a lawsuit is initiated which relates to a spec�fic fund, that fund 
should be utilized to pay the filing fee. In your case, the lawsuit relates to a road 
and bridge matter, and therefore, this is an expenditure which should.be charged 
against that fund. 

The same procedure for the payment of the fil�g fee shQuld b� followed as 
the payment of any other liability. Oni;e the fee is paid, it should be credited 
to the county as any other filing fee is credited. 

In conclusion, the Idaho Code does not specifically state the funding process 
but allows a county to set up its own budget following the suggeste<J, budget of 
Section 3 1 -1 603. The expenditures are limited by the amount of the respective 
appropriations, and since a filing fee is an expenditure, Jt . must be charged 
against the respectjve fund from which it is most closely rela�ed to the services, 
duties or functions upon which the lawsuit is predi�ated. The p.ay:menCof the 
fee should be handled like the , payment of any other liability ,,a;Iid the filing fee 
shall be apportioned like the filing fee. generated by any o.ther. Iawsuit • .  

AUTHORITIES CONSIDERED: 

I. Idaho Code, Sections 3 1 -320 1 ,  3 1 -3205, 3 1 -3206, 3 1 -32 1 2 ,  67;.2301 ,  
3 1 -1 603 , 3 1 - 1 606. ' 
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2. State v. Larson, 84 Idaho 529, 374 P .2d 484 (1962). 

DATED this 13th day ofJanuary, 1 975. 

8 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

ANALYSIS BY: 

WAYNE L. KIDWELL 
Attorney General 

URSULA KETTLEWELL 
Assistant Attorney General 

ATIORNEY GENERAL OPINION NO. 3-75 

TO: Martell L. Miller, Manager 
Department of Administration 

Per request for Attorney General Opinion. 

, QUESTIONS PRESENTED: 

1 .  May a .. refund to the State of surplus premiums on group insurance policies 
for State offi,��rs and employees, which was paid to one of the State's insurance 
carriers during the policy years 1 972 arid 1 973, be applied by the State when 
received' to the payment of premiums for the year 1 974 should a deficit occur 
due to poor �ctuarial experience? 

- 1 '  ' . 

2. May refunds or dividends received from the State's group insurance car-
riers, and funds received through interaccount billings of departments of State 
government :be maintained in a special fund, or must they be deposited in 
general-accoi.lnt and receipts to appropriation funds? 

CONCLUSIONS: 

1 .  The refund oii surpltis premiums paid by the State for group insurance 
coverages diinng·the 'policy years 1972 and 1 973 may be applied when received 
by the ''personllei group insurance administrator" to the payment of premiums 
for the year 1 974 should a deficit occur. 

. . - - . - · - ,. -
',· , . 

. 2. Refun4s an�,di�dends received from the State's group insurance carriers, 
funds received thio�gli mteraci::oU:nt billmgs of departments· of S�ate government 
and all oth�!. Sil9>1� , f,lincij of; the group insurance. program received by the per­
sonnel. group irisutance administrator must be deposited with the State Treasurer 
to be investea bf' the treasurer with other surplus or idle funds of the State pur­
suant teHdaizo C.Oiie •sectior1 67-1210. However, the interest or other yield on 
such- mve�tments'Sfulll · be ciedited to the respective funds of the administrator 
from which.'cierived:" · . , _  - .· · 

· .. • •  - . · · · 
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ANALYSIS: In resolving the first issue presented, we refer to Idaho Code 
Sections 59-1 205 through 59-1 2 1 2  which were enacted by the 1 974 legislature 
and note that provision is made for a "personnel group insurance a!bninistrator" 
who is authorized to procure group coverages of life insurance, annuities, disa­
bility insurance, and health care. service for State officers and employees. We 
note that Section 59- 12 10  (I) provides that the administrator shall charge the 
various segments of State government the properly apportioned cost of the 
group coverages for the personnel under each segment of State government. In 
particular we note that provision is made for a "continuous appropriation" of 
funds received by the administrator from interaccount billings and from refunds 
on premiums, prepayments, experience savings and other contract returns. 

"(3) Refunds on premiums or prepayments, profit-sharing, experience 
savings and refunds and other contract returns received by the ad­
ministrator on account of group policies and· group contracts shall 
be retained by the administrator and used for application upon 
future premiums and prepayments as equitably apportioned by the 
administrator. · 

(4) Funds received by the administrator under this section are hereby 
continually appropriated to the administrator for the uses for which 
charged and received, or as stated in subsection (3) above. Pen.ding 
such use, surplus funds of the administrator shall be invested by the 
state treasurer in the same manner as provjded for under section 
67- 12 10, Idaho Code, with respect to other idle funds in the state 
treasury. All interest or othe.r yield ·on such irives�en ts shall be 
invested by the state treasurer in tJie same manner as pi:oVided for 
under section 67- 12 10,  Idaho Code, with respect to other idle funds 
in the state treasury. All interest or other yield ori such investments 
shall be credited to the respective funds of �e administrator from 
which derived". 

· 

Idaho Code Section 59- 12 10  (3) and (4). 

We have observed that the Idaho Constitution, Art. 7, Section 13 ,  provides 
that "No money shall be drawn from the treasury, but in pursuance of appro­
priations made by law". The term "appropriation" is defined by ·the Idaho 
Supreme Court as " . . .  authority from the legislature expressly giyen in legal 
form, to the proper .officers, to pay from the public. moneys a specified sum, 
and no more, for a specified purpose, and no other.". Epper'so11 .y. flowell, · 

28 Idaho 338, 348, 1 54 .Pac. 621 (19 1 6); Herrick v. Gailet, 35. ld3h.oJ3, 1 7, 
204 Pac. 447 (1922). However, we note that the Idaho Supreme Court has held 
on a number of occasions that the establislunent of a revolving fund as a "con­
tinuous appropriation" is permissible under the provisions of Art. 7, Section 13 
of the Idaho Constitution. Mcconnel v. Gallet, 51 Idaho 38(), .390 6 .P.2d 143 
(1 93 1); State v. Musgrave, 84 ldaho 77, 84, .310 P.2d 778 (19�2);.Nelson v. 
Marshall, 94 Idaho 726, 732, 497 P.2d 47 ( 1 972). From � examina,tioDo of the�. 
cases, we find that the element of spllcificness as to the su�js nec��ary only 
when the appropriation is made payable from the) gene.ral · .fµnd .and.� req�r�d 
solely as a protection against unlimited withdrawals from such fund und�r 
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authority of a general appropriation. When; as here, the appropriation is made 
payable from a special fund, it is not necessary to appropriate a specific fund. 

In further analysis of the first issue. presented, a second question arises 
as to whether application of a premium refund to the payment of a premium 
deficit is within the scope of the "specified purpose" requirement of an appro­
priation as that purpose is described in Idizho Code Section 59-1210 (3). It is our 
view that refunds on premiums or prepayments to.ward future premiums and 
prepayments may be applied prospectively to coverages in the future or retro­
spectively to the payment of past deficits which may occur as a result of poor 
actuarial experience.· It seems reasonable to assume that where the legislature 
anticipated a refund of premium or prepayment based on favorable experience 
on the State's gmup insurance coverages; that the legislature also anticipated 
that a deficit could occur due to unfavorable experience. It, therefore, seems 
reas'onable to conclude that the legislature intended the "continuous appropria­
tion" to cover either eventuality. This construction is consistent with the legisla­
tive intent as it appears in Idizho Code Section 59-1 209 of the same Act to 
''procure and mahitain on behalf of officers and employees the most "adequate 
group coverages reasonably obtainable for the money available for required 
premiums and prepayments". A section of a statute should be construed in the 
light of the purpose for which the legislature enacted the particular act 'or which 
such section is a part_. Colbum v. Wilson, 24 Idaho 94, 102, 132 P.579 (1913); 
'Bush v; Oiiver, 86. Idaho 380, 384, 386 P.2d 967 (1963). The primary rule with 
reference to the . interpretation of statute where any ambiguity exists, is to ascer­
tain and give effect to legislative intent. Northern Pac. Ry. Co. v. Shoshone 
County, 63 Idaho 36, 40, 1 1 6 P.2d 21 1 (1941); Nampa Lodge No. 1389 v. 
Smylie, 71 Idaho 212, 218, 229 P.2d 991 (1951). The act should be construed 
in its entirety and as a whole for the purpose of ascertaining the legislative in­
tent, and where different sections reflect light upon eacli other, they are re­
garded as in pari materia. Nampa Lodge No. 1389 v. Smylie, (Supra). 

Analysis of the seeond issue appearS to. be ieadily resolved through examina­
tion of Idaho Code Sections 59-1210 (4) and 67-1210 which provide : 

"Funds received by' the 'administrator under this section are hereby 
continually appropriated . to the admiliistrator for the uses for which 
�barged and received, or as stated in subsection (3) above. Pending 
such use surplus funds of the administrator shall be invested by the 
state treasurer in the same manner ·as provided for under section 67-
1210, Idaho Code, with respect to other idle funds in the state treasury. 
All interest or other yield on such investments shall be credited to the 
respective funds of the administrator from which derived." (Emphuis 

i ad�ed)}��o qode Section 59-12J,O (4.). 
· · :  . .  : · . ; 

AUTHORITIES.cONSIDERED: 

1 .  Idaho Constitution, Art. 7, Section 13 .  

2. Idizho COde� Sections 59�1205 through 59.1212. 
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3 .  Epperson v. Howell, 28 Idaho 338, 348, 1 54 Pac. 621 (1916). 

4. Hemck v. Gallet, 3 5 Idaho 1 3 ,  1 7  204 Pac. 477 ( 1 922). 

5. McConnel v. Gallet, 5 1 ld�o 386,390, 6 P.2d 143 ( 1 93 1). 

6. State v. Musgrave, 84 Idaho 77, 84, 370 P.2d 778 (1962). 

7. Nelson v. Marshall, 94 Idaho 726, 732, 497 P.2d 47 (1 972). 

8. Colburn v . .  Wilson, 24 Idaho 94, 102, 132 P. 579 ( 1 9 1 3). 

9. Bush v. Oliver, 86 Idaho 380, 384, 386 P.2d 976 (1 963). 

10. Nonhem Pac. Ry. Co. v. Shoshone Coµnty ,  63 Idaho 36, 40, 1 16 P.2d 
21 I (1941). 

I I .  Nampa Lodge No. 1389 v. Smylie, 7 1  Idaho 212, 21 8, 229 P.2d 991 
(195 1 ). i .  

\ .  
DATED this 3rd day of February, 1 975. 

ATTORNEY GENERAL OF THE STATE OF IDA.HO 

WAYNE L. KIDWELL 
Attorney General · 

ANALYSIS BY: 

ROBERT M. JOHNSON 

ATIORNEY GENERAL OPINION NO. 4-75 
TO: The Honorable Edward W. Rice, Chainnan 

Judiciary, Rule and Administrative Committee 
House of Representatives 
Statehou�e Mail 

Per request .for Attorney General Opinion. 

QUESTIONS PRESENTED: 
; . .  

I .  Can the Committee require identification .of orie who' testifies before it 
by name, address, employment, as either proponent or opponent on the subject 
of immediate inquiry, and whether the witness is a �gistered lobbyist pursuant 
to the Sunshine Law? 

2. Can the Committee refuse to a�cept an appea�ce and 
.
testimony from a 

witness who declines to give the requested infonnation? 
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CONCLUSION: 

l. Article m, Section 9,  ldllho Constitution, empowers each house of the 
Legislature to . detennine its own rules of proceeding. This power exists to 
facilitate oi:dedy procedures and to expedite the disposition of the business of 
each .ho11Se • .  The 'Judiclary,·Rules and Administrative Committee properly ·imple­
ments tliis power on behalf of the House of Representatives, when pursuant 
to House resolution, it requires such identification from those who testify before 
it. 

2. Pursuant .  to House, resolution, the Committee may refuse to accept the 
appear8Ilce and testm,.ony of one whc_> �e�lines to give the requested information. 

ANALYSIS: 

1. The Idaho Constitution grants to each legislative house the power to deter­
mine its own rules of proceeding. Article III, Section 9, Idaho Constitution. 
This power exists to facilitate orderly procedures and to expedite disposition of 
the business of each hou8e. Kennan v. Price, 68 Idaho 423, 427, 195 P2d 622, 
669·(1948). I fuid no direct authority on the issue of whether a legislative com­
mittee may implement this power independent of its parent house; however, 
case law from \sister jurisdictions clearly indicates that a committee may ask and 
require answers to its questions when the inquiiy is authorized by the parerit 
body. Buell v. Superior Court of Maricopa County, 96 Arizona 62, 391 P2d 
919 (1964); of State .v. James, 36 Washington 2nd 882, 221 P2d 482 (1950), 
cert. denied 71 s.ct. 615, 341 U,S. 9 1 1 ,  995 LEd 1348, rehearing denied 71 
S.Ct. 851� 341 µ.s. 937, 95 LE.d 1365. As indicated by case law, the power of 
Article III, �tion 9,if! properly implemented by securing a resolution of the 
House of Representatives establishing the rules you suggest. Armed with the 
appropriate resolution, i.Us my opinion that the desired rules are reasonable 
requirementS uppn those who voluntarily seek to testify before your comnµttee. 
Amoi;ig conSiiJerations in suppo� of such rules are: 

. 
_.I, Hearing :an4 �iYing . testimony from wUnesses are indispensable to 

the disposition of any public inquiiy of the Committee .. That dispo­
sition is legitimately expedited through questions which illicit facts 
upon which the Committee structures its hearing. 

·2. Identification by name and address reveals the residence of the wit· 
-ness and thereby · establishes one's input as constituent or non· 
constituent, citizen of Idaho · or of a sister state. As representatives 
of specific legislative districts, and as those who create the state's 
laws, · ea,eh committeeman must be resp9nsive to constituent input. 
Prior knowledge of witnes5 identity and residence may provide the 
cofumittee with. information �ecessaiy. to the establishment of a 
legitimate order for prio.rlt)r iii appearance and testimony. 

. 

3. •A statement of p0sitiort · ori the merit of the inqull}r, whether pro or 
.con�. would aid th� C�mmittee "in s�ructuring its reeeption of te�ti­
. mony. Th� Cominittee could exha\lst ·its focus upon one side of an 
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issue before proceeding to examination of a converse position. 
When combined with knowledge of one's employer, a statement of 
position could be utilized to limit repetitious testimony. Assuming 
the presence of several persons sharing both a common employe� 
and a proprietary view upon an issue rehded to their employment, 
the Committee's business is expedited by requiring designated 
spokesmen for the proprietary viewpoint. 

4. Ascertainment of the witness's registration as a lobbyist enables 
the Committee to evaluate that witness as one testifying for com· 
pensation who may' or may not coincidentally represent a constit· 
uent interest. In addition, it encourages thorough questioning of the 
non-lobbyist witness who cannot legally respond to a legislator's 
questions asked outside the public session. Sunshine Law, Sections 
17  and 1 8(a). 

While tlte appropriate answers to these questions may be helpful �o the com­
mittee, it should be prepared to waive a required response to any of the five 
questions for cause. For example, a waiver could be entertained if in a consensus 
opinion of the committee, a witness. who so responds subjects person, family 01-
homestead to the likelihood of physical harm. of People, . ex rel Dunbar.. v; Dis­
trict Court of Seventh J. D. , Colo. 494 P2d 84 1 (1972). 

2. Pursuant to authority granted by a House resolution, your Committee 
may decline to hear testimony offered by a witness who other.vise refuses 'to 
answer questions required by that House resolution. The- establisiunent ·of pro- , 
cedural rules is peculiarly wiihin the realm of the legislature. Keenan v. Price; 
supra; Allen v. Superior Court in and for San Diego County, 1 7 i  C.A'. 2nd 
444, 340 P2d 1 030 (1 959). Those questions which serve to elicit facts upon 
which the Committee structures its hearing by way of establishing priority of 
testimony, for avoidance of repetitious testimony, and for 'encouragement of 
complete and thorough questioning of a particular witnes8 may be asked pur­
suant to those powers authorized by Article Ill, Section 9 of the Idaho 
ConstitUtion. 

It is my opinion that a committee's exercise of authority granted to it to 
decline to hear testimony from one who refuses to supply information reason· 
ably necessary .for the orderly conduct of its business is constitutionally 
permissible. 

AUTHORITIES CONSIDERED: 

I .  Idaho Constitution, Article ill, Section .9. 

2. Keenan v. Price, 68 Idaho 423, 195 P.2d 662 (1948). 

DATED this 27th day of January, 1975. 
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ATTORNEY GENERAL OF THE STATE OF IDAHO 

ANALYSIS BY: 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Assistant Attorney General 

ATTORNEY GENERAL.OPINION NO. S-75 

TO: Robert N. Wise 
Chief 
Bureau of State Planning & Community Affairs 

... 
Per request for Attorney General Opinion • 

. .  , 
QUESTIONS PRESENTED: 

. 1 .  Does the Planning and Zoning Conunission have the right to tum down a 
zoning request based upon the lack of available public services in a given area? 

2. If the .present. Pl�g and Zoning Conunission is split into a Planning 
Commission and a Zoning Commission, will the Planning Commission be 
required to get approval from the Zoning Commission for a Comprehensive Plan 
amendment prior to adoption? 

CONCLUSIONS: , 

1 .  Yes, such a zoning request can be denied if the restrictions conform to the 
community.'s considered land use policy as laid out in the comprehensive plan 
and represent a .true effort to maximize population density consistent with 

· orderly :growth., ·  · .1 

2 . .  No, comprehensive plan amendments are a part of the planning function 
which· precedes zoning,· but any changes in the plan should be made in conjunc· 
ti on with existing zoning regulation to insure proper co�unity development. 

ANALYSIS: .. 
. � . " ' . - � 

1 .: Zoning·enal?ling legislation (Section 50·1201) allows a·city or a county to 
zone;''for,the purpose·ofpromoting·health, safety, morals.or the general welfare 
of the,comniunity.·� To achieve··these 'goals, they· are empowered to "regulate 
and .restricnhe height;: nUmber .ofstories; the size of buildings arid other struc· 
tures; the. percentage ·ofeaeh lot that may be occupied; the size of yards, court 

• and oth�r open:spaces;:th� ·density popula'tion; the location and use of building 
structuresc.�d .laild,ifor trade, 'industry·, residence or other purposes." Idaho 

. Code; Section:S0-1201'. (Bmphasis'added.) . 
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Zoning law provides that a city or county is divided into districts and within 
such districts the "erection, construction, reconstruction, alteration, repair 
or use of buildings, structures or land" iS regulated unifonnly in order to pro­
mote "health, safety, morals or the general welfare of the community." Section 
50-1 203 provides that "such regulations shall be made in accordance with a 
comprehensive plan and shall be designed . . .  to prevent the overcrowding of 
land, to avoid undue concentration of population, to facilitate the adequate pro­
vision of transportation, water, sewage, schools, parks and . other public 
requirements . . .  " 

The comprehensive plan · which has been formulated by•the planning commis­
sion and adopted by the city council or county commissioners provides the basis 
for the regulations, restrictions and boundaries which are enacted:tO carry out 
the plan. The procedure for their adoption is set out in Section 50-1 204. 

These regulations once passed can be changed by applications for variances 
or by re-zoning requests. "Enabling legislation commonly authorizes the ·initia­
tion of amendatory legislation by petition or application for amendment." 
Anderson, American Law of Zoning, § 433. Both Sections 50-1205 and 3 1-
3804 provide for the amending process and state that these zoning amendment 
recommendations are then presented to the city council or county commission­
ers for adoption or rejection. 

Since all zoning regulations must be based on a comprehensive plan, all 
zoning amendments or changes must also be in accordance with the .plan. The 
courts have recognized that changes must be made to meet changing needs. 

"To justify a reclassification, something more must be shbwn than a 
mere change of mind . . . It should not be granted merely because it 
would make the property more vallfable . . .  Changes that are consistent 
with a long range plan are preferable to piecemeal adjudications . . .  
But zoning can never be completely permanent; ·  and reclassification 
which finds support in a genuine change in conditions or clear evidence 
of mistake, should not be stricken down, even if the reviewing. court 
would have reached a different conclusion." Muhly v. County Council 
for Montgomery County, 2 1 8  Md 543; 147 A2d 735 (1959). 

In reviewing these amendments, some of the courts: 

" . . .  inquire whether the amendment in question is calculated< to serve 
the public health, safety, or welfare. They seek to determine whether 
the change is intended to benefit the community in general; or to serve 
the private interest ofa property• owner or group of o\Vners. If the 
amendment in issue is enacted in the interest of the health,.safety, or 
welfare of the conimunity, most courts will fmd· that it·is enacted in 
accordance with a comprehensive or well-considered plan . .  If it was 
enacted to enrich :a selected. owner or.group of owners, it.may be held 
invalid for failure to comply . with the · comprehensive. plan.• require-
ment." Anderson,American Law of Zoning; § 5.02·. · ,· 
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Other courts have taken the position that a change or reclassification ''will be 
sustained only if there is strong evidence of error in the original ordinance or a 
change in circumstances which justifies the amendment • . .  Proof that popula­
tion has increased, that the subject area is in transition or that increased com· 
mercial use over the years has had a cumulative effect is sufficient to support an 
amendment." Anderson, supra., § 5.03. 

On the other hand, if an individual or group of individuals requests a variance 
or amendment, the authority to deny such a request is also based on our ena­
bling legislation. As pointed out by the court in a recent zoning controversy, 
Golden v. Planning Board of Town of Ramapo, 285 NE 2d 291 (New York 
1972) at p. 300: 

" . • .  phased growth is well within the ambit of existing enabling legisla­
tion . . . Its exercise assumes that development shall not stop at the 
community's threshhold, but only that whatever growth there may be 
shall proceed along a predetermined course • • .  What segregates permis­
sible from impermissible restriction depends in the final analysis upon 
the purpose of the restrictions and their impact in terms of both the 
community and general public interest. The line of delineation between 
the two is not a constant, but will be found to vary with prevailing 
circumstances and conditions." 

If the restrictions, conform to the community's considered land use policy as 
laid out in its comprehensive plan and "represent a bona fide effort to maximiz.e 
population density consistent with orderly growth," then any request for 
amendment or variance can be turned down in order to maintain "a balanced 
cohesive community dedicated to the efficient utilization of land." Golden, 
supra. 

2. Section 50-1 104,Idaho Code, sets out the duties of a planning commission 
and states in part: 

' ' . 
"It shaµ be the duty of a commission to recommend and make sug· 
gestions to the city council or county board as the case may be, for the 
adoption of along-range comprehensive plan for the physical develop­
ment of such city or county, for the formulation of zoning districts 

" 

' 

Neither this kction nor any other section within this chapter presents a re­
quired procedu� for the adoption of a comprehensive plan. It is recommended 
in Attorney General Opinion dated October 9, 1973, and issued to Mr. Glenn 
Nichols, that the· adoption of a comprehensive plan should follow the procedural 
steps for the adwtion of an ordinance in order to insure its legality. Once this 
plan has been rec;:ommended and adopted, the zoning process may begin. 

This planning and zoning sequence is provided for by statute in the Idaho 
Code. As sta�d; Section 50-1104, Idaho Code, provides for a plarullng commis­
sion which ·  has the duty of recommending a comprehensive plan to the city 
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council or county commissioners. Sections 50-1210 and 31-3804, ldaho Code, 
by reference provide for the creation of a zoning commission which is empower­
ed to enact regulations to promote the health, safety, morals and general welfare 
of the community. But, as Section 50-1203 and Section 3 1-3801 ,  Jdaho Code, 
by reference point out, the� regulations "shall be mmie-in accordance with a 
comprehensive plan . . . " (emphasis added). 

A comprehensive plan is a "general plan formulated to control and direct 
the use and development of property in an area, dividing that area into districts 
according to the present and potential use of the property." Attorney General 
Opinion, dated October 9, 1973, at p. 3.  Such a plan should be amended from 
time to time to keep in step with the developments of the community. Since the 
statute PJOvides that planning precedes zoning, it is only logical that any com­
prehensive plan amendment can be presented to the city council for review with­
out the necessity of approval from the zoning commission. It would be to the 
best interest of the community for both the planning and the zoning commission 
to cooperate in the recommendation of a comprehensive plan amendment in 
order that any existing zoning regulation can be taken into account when con­
sidering proposed comprehensive plan changes. 

AUTHORITIES CONSIDERED: 

1 .  Muhly v. County Council for Montgomery County, 218 Md 543, 147 
A2d 735 (1959). 

2. Golden v. Planning Board of Town of Ramapo, 285 NE 2d 291 (New York 
1972). 

3. ldaho Code Sections: 50-1104, 50-1201 , 50-1203, 50-1204, 50-1205, 
50-1210, 31-3801 , 31-3804. 

. 

4. Anderson, American Law of Zoning, § 4.33, § 5.02, § 5.02. 

5. Attorney General Opinion, October 9, 1 973. 

DATED this 31st day of January, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

URSULA KETILEWELL 
Assistant Attorney General 

ATTORNEY GENERAL OPINION NO. 6-75 

TO: Edward W. Rice, Judiciary, Rules and Administrative Committee, 
d �  .. 
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Per request for Attorney General Opinion. 

QUESTION ·PRESENTED: What is "the propriety of a taxing unit to spend tax 
funds in promotion of a bond election; i.e., the promotional advertising expenses 
in the recent Auditorium District bond election." 

CONCLUSION: A taxing unit may utilize public funds to advertise a bond elec­
tion provided the funds used shall equally present the positive and negative posi­
tions of the question or issue to be voted on. Funds cannot be used strictly for 
promotional advertising unless legislation specifically grants this authority to the 
taxing unit involved in the bond election. 

ANALYSIS: A unit of local government is a municipal corporation organized 
under the laws of the state of Idaho. Such units of government are taxing dis­
tricts defined in § 63-621, l.C. as 

. . . any city, school district, road district, highway district, cemetery 
district, junior college district, hospital district, water district, or any 
other district or municipality of any nature whatsoever having the 
power to levy taxes, organized under any general or special law of this 
state. The enumeration of certain districts herein shall not be construed 
to exclude other districts or municipalities from said definition." 
(Emphasis added.) 

Once these taxes are collected by the various taxing districts they become 
public money which is defined by two Idaho statutes: 

57-105. Public moneys. - "Public moneys" are all moneys coming 
into the hands of any treasurer of a depositing unit, and in the case of 
any county shall also include all moneys coming into the hands of its 
tax collector or public administrator. 

18-5703. Public moneys defined. - The phrase ''public moneys" as 
used in the two preceding sections . includes all bonds and evidences 
of indebtedness, and all moneys belonging to the state, or any city, 
county, !PWll or diStrict, city or town officers in their official capacity. 

There is no specific Idaho statute which establishes guidelines for the expen· 
diture of public moneys; It is generally recognized that public funds must be 
spent for a ·public purpose. The legislature did not define public purpose, but a 
general definition ha5. been adopted by the Idaho Supreme Court in Village of 
Moyie Springs, Idaho v. Aurora Mfg. Co. , 82 Idaho 33 7,353 P.2d 767 (1960) 
as found inLancaster v. Clayto�, 86 Ky. 373, 5 S.W. 864: 

Itis true� the· taxing power is a broad and liberal one, and properly so • 

. · It. extends aid _to ,pubUc schooIS, because elfucation is a public purpose; 

. to· roadS, becallse: they are .  i:i,ecessary. fQr travel; for police purposes, to 
- pie�nie the .public peace, - in slu>rt .for all purposes which in a liberal 

sense, caii·. Pe :«9nsider�d -publiC • • • Village of Moyie SpriJJgs, supra, 
.at PSl>: , , L . · · 
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Each taxing unit is given the power and authority in its organizational stat­
utes to spend public moneys, and the purpose and limitation for the expendi­
tures varies with each taxing district. For example § 674912 J.C. sets forth the 
express and implied powers of the Auditorium District created and organized 
under the a,uthority oi Chapter 49. Among these general powers are: 

(d) ! to enter into contracts and agreements affecting the affairs of the 
\district. 

(e) :to borrow money and incur indebtedness and issue bonds. 

(h) :to have the management, control and· supervision of all the business 
and affairs of the district. 
I 

(i) to hire and retain agents, employees, engineers and attorneys. 

(o) to have and exercise all the rights and powers necessary or incidental 
to or implied from the specific powers granted herein. Such specific 
powers shall not be considered as a limitation upon any power neces· 
Sary or appropriate to cai:r>' out the purposes and intent of this act. 

Expenditures made in compliance with the statutory powers fall into the 
category of expenditures for a "p\lblic purpose". Expenditures not expressly 
authorized but made in relation to the express powers may be open to question 
and may constitute a misuse of public funds. Advertisement into this latter cate­
gory and hav� been reviewed by various courts. 

In the case of Mines v. Del Valle, 201 Cal. 273, .257 P. 530 (1927) a bond 
issue had been propo8ed and the Los Angeles Board of Public Service Commis­
sioners authopzed the expenditure of public utility revenues to finance a cam­
paign in favor of the proposed bond issue. The taxpayers sued the commissioners 
for improper �xpenditure of funds, and the commissioners argued that the auth­
ority granted to them in the Los Angeles charter 

"to use money in the power revenue fund for the purpose of 'conduct� 
ing, operating, maintaining and extending the business ofsaid depart­
ment pertaining to electric power' 

included the authority to do all things necessary to· execute that power. 
Since the bond issue was necessary to extend the. business of the utility, 
the commissioners argued, . it  was necessary to advertise to insure the 
success of the bond issue . . .  

The mines court concluded that: 

. . .  the elect.ors of said city opposing.said bond issu.e had an equal right 
to and interest in the funds lll said power fund as 'th()se ·who 'favored 
said bonds. To use said public funds · to adyocat� ,the :adoption of a . 
proposi�¥on which was opposed by . a large numb.er';of _�,d� electors 
would l)e manifestly unfair and unjust to the rightS ofsard last-named 
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electors, and the action of the board of public service comrnismoners 
in so doing cannot be sustained, unless the power to do so is given to 
said board in clear and unmistakable language." Mines, supra at p. 537. 

The same issue.was discussed by the court in Citizens to Protect Public Funds 
et. al. v. Board of Education of Parsippany-Troy Hills Tp. , 98 A.2d 673 (N.J. 
1953) where· the school '?<>ard spent money for the distribution of booklets 
adv0cating a favorable vote at election. The court; at great length discussed the 
purpose of the booklet and to what extent the public funds should have been 
used to further this cause: · 

. . .  But a fair presentation of the facts will necessarily include all con· 
sequences; · good and bad, of the propd�al, not only the anticipated 
improvement in educational opportunities, but also the increased tax 
rate and such other less desirable conseque_nces as may be foreseen . . .  

i 
But the defendant board was not content simply to present the facts. 
The exhortation ''Vote Yes" is repeated on three pages, and the dire 
consequences of the failure so to do are over-dramatized on the page 
reproduced above� In that manner the board made use of public funds 
to advocate one side only of the controversial question without afford· 
ing the dissenters the opportunity by means of that financed medium 
to present their side, and thus imperilled the propriety of the entire 
expenditure. The public funds entrusted to the board belong equally 
to the proponentS and opponents of the proposition, and the use of the 
funds to finance not the presentation of facts merely but also argu­
ments to persuade the voters that only one side has merit, giving the 
dissenters just cause for complaint. The expenditure is then not within 
the implied power and is not lawful in the absence of express authority 
from the Legislature. 98 A2d at 677. 

A very recent Oregon calie, Porter v. Tiffany, 502 P.2d 1385 (Oregon 1972) 
followed the principles stated in the above cases and held that the commissioners 
of a city water and electric board could not utilize public funds to promote their 
point of view on two election measures. The court decided that the expenditures 
fo� adversary advertising were not authorized as incident to the powers granted 
the .EWEB.to ''improve, extend, enlarge and acquire water and electrical utilities' 
systems ... The court quoted from ·Mines v. Del Valle, supra, that using the funds 
to advocate approval was "manifestly unfair and unjust." 

As these cases point .· out. unless there is an express provision authorizing pro­
motional advertisirig of the bond election, the taxing districts are required to 
representboth propqnenfs and oppcment's point of view. 

" • .  : when:the program represen� tµe body's judgment of what is re­
quired in the'effeetive disCha1ge ofits responsibility, it is not only the 
righfbutpedtai>s the dtity of the body to endeavor to secure �e assent 
of1he \toters thereto. The q�stion we are considering is simply the ex- · 
tenf to and'maluier iii Which the' funds may with justice to the rights of 

· di�teis�'f>e 'e'xi)ended for •espousat of the,�oters• approv� of the 
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body's judgment. Even this the body may do within fair limits . . •  It is 
the expenditure of public funds in support of one side only in a manner 
which gives the dissenters no opportunity to present their side which 
is outside the pale." Citizens to Protect Public Funds, et al., supra at 
677. 

CONCLUSION: The cases clearly indicate that the use of public funds for the 
advertisement of a bond election is a permissible public expenditure. It should 
be expressly noted that the above-cited case points out that in the appropriate 
situation the administrative body may have the right and duty to express their 
opinion concerning the proposal and to secure assent of the voters thereto. The 
objections are only directed at the content and purpose cif the advertisements. 
The courts have held that the electors opposing the bond election have an equal 
right to and interest in the fund used for advertising as do the proponents. This 
principle authorizes the officials in charge of the election to publish literature 
presenting accurate information as to the pros and cons of the bond issue; to 
conduct a public forum where all may appear and express their views pro and 
con; to conduct radio and television broadcasts taking the form of debates be­
tween proponents of the differing sides of the proposition. This type of adver­
tising makes equal funds available to represent all points of view on . the bond 
issue. As pointed out by the court in Citizens to Protect Public Funds, et al. v. 
Board of Education of Parsippany-Tray Hills Tp. , 98 A.2d 673 (N.J. 1953). 
" . . .  it is the expenditure of public funds in support of one side only in a man­
ner which gives the dissenters no opportunity to present their side.which is out­
side the pale." (Emphasis added.) 

AUTHORITIES CONSIDERED: 

I .  Idaho Code Sections: 63-621 ,  57-IOS, 1 8-5703, 67-491 2. 

2. Village of Moyie Springs, Idaho v. Aurora Mfg. Co. , 82 Idaho 337, 373 
P.2d 767 {1960). 

3. Lancaster v. Clayton, 86 Ky. 373, 5 S.W. 864. 

4. Citizens to Protect Public Funds, et al. v. Board of Education of Parsip­
pany-Tray Hills Tp. , 98 A.2d 673 (N.J. 1973). 

5. Porter v. Tiffany, 502 P.2d 1385 (Ore. 1972). 

DATED this 30th day of January, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

URSULA GJORDING 
Assistant Attorney General 
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ATIORNEY GENERAL OPINION NO. 7-75 

TO: The Honorable M; B. Kennedy 
County Prosecutor, Madison County 
Rexburg, Idaho 83440 

Per request for Attorney General Opinion. · 

QUESTIONS PRESENTED: 

22 

J .  Are the meetings of the Madison County HospitaJ Board subject to the 
open meeting law, Section 6-2341 ,  et seq., Idaho Code? 

2. Should financial records of Madison County Hospital be open to the 
public? 

3. Are all minutes of the Madison County HospitaJ Board open to public 
scrutiny? 

4. Regarding the above, what duty of confidentiality exists upon the Board's 
trustees? 

CONCLUSIONS: 

1 .  The Madison County HospitaJ Board is a statutory entity, created pursuant 
to Sections 3 1 -360 1 ,  3 1-3602, and 3 1-3603, ldaho Code. Authority to create a 
county hospital board is vested in the board of county commissioners. The 
county hospital board is charged with the management of all county property 
devoted to hospitaJ'. purposes; As a statutory entity perfonning functions on 
behalf of the county, the Madison County Hospital Board is a subagency of the 
county and therefore required to open all meetings to the public except those 
conducted in executive session. 

2. In enumerating the duties of a county hospital board, Section 3 1-3607 (b) 
states that a bOard•is to assume proper care ofallmoney received by it '' . . .  and 
to pay out such .money for valid bills and obligations of the hospital . . .  " The 
board is further required to enter into its minutes, proper records of the receipt 
of such moneys and accounts of those moneys, whether expended or on hand. 
These financiahecords of hospital business are then subject to public inspection. 

: . .  - : ' : ,  
3.  PunuanFto -Section 67.2345, a county hospital board is authorized to 

conduct · liniited , fonns .ont.s business in executive non-public · sessions. Those 
items of business .which are not subject to public observation or review are enu­
merated thereiil, arid set forth in detail in the analysis hereafter. 

4. Any. conftictbetWeen opennieetiDglaws and the b<>ard's by-laws regarding 
.confidentiality of records is to be resolved iil favor of the fonner • 

. - . . . . . - . · · - . · . . . 
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ANALYSIS: 

1 .  The Madison County Hospitai Board is a statutory entity, created pursuant 
to Sections 31 -360 1 ,  3 1 -3602, and 3 1 -3603, Idaho Code� Authority to create 
a county hospital board is vested in the board of county commissioners. Section 
3 1-3603. The county hospital board is charged with the management of all 
county property devoted to hospital purposes. Section 3 1 -3607. As a statutory 
entity performing functions on behalf of the county, the Madison County Hospi­
tal Board is a subagency of the county, i.e., a public agency. Section 67-2341 (3) 
{d). It therefore is subject to the provisions of Section 67-2342 which requires 
all meetings of a governing body of a public agency, except those conducted in 
an executive session, to be open to the public. 

2. Section 3 1-3607 (b) prescribes the duties of county hospital boards regard­
ing the custody and disbursement of funds in their care or possession. Specifi­
cally, each board is required to keep records of all money paid ·out for valid 
bills and obligations of that hospital for whom the trustees serve. These records, 
as well as those of all other business transactions, including proper accounts of 
the money as originally received, are to be entered into the minutes of�usiness 
conducted by the trustees. Those minutes are then subject to observation by any 
taxpayer and/or elector of the county. 

3. Pursuant to Section 67-2345, a county hospital board is authorized to 
conduct limited forms of its business in executive, non-public sessions. That 
business may be: 

''(a) to consider the employment of a public officer, employee, staff 
member or individual agent. This paragraph does not apply to filling 
a vacancy in an elective office; 

(b) to consider the dismissal · or disciplining of, or to hear complaints or 
charges against, a public officer, employee, staff member or individ­
ual agent;  

(c) to conduct deliberations concerning labor negotiations or to acquire 
an interest in real property; 

(d) to consider records that are exempt bylaw. from public inspection; 

( e) to consider matters of trade or commerce." 

Minutes of business conducted at an executive session are to. be. taken but 
may be limited in form to a resume of the procedure followed)n the conduct 
of the executive session rather than of its subStarice. Section 67,2344 (2). The 
minutes taken are, as are the minutes' of business taken at: other than executive 
sessions, subject to public review� ·/· '  · , .  

In summary, while not all of the business of a county hospital b<>ard is sub­
ject to public observation and review, that which is the immediate basis:of your 
inquiry, is. · · · ; .�- :·>·:·:f!�::-;.� � �-' 
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4. County hospital boards promulgate rules for the conduct and operation of 
hospital property pursuant to Section 31-3610. No specific authority is therein 
granted to establish a rule or regulation preventing public disclosure of hospital 
records. Section 67-2340, however; is a specific statement of purpose "that the 
fonnation · of public policy is. public business and shall not be conducted in 
secret;" This statute . together with those which generically follow, particularize 
this requirement . of openness and avoidance of secrecy. As a statutory-rule of 
construction, if a conflict exists between two statutes, that which is specific 
controls the general. State v. Roderick, 85 Idaho 80, 84, 375 P.2d 1005, 1007 
(l962);Koelsch v;-Girard, 54 Idaho 452, 458, 33 P.2d 816, 818  (1934). Thus, 
any conflict between . adherence to the open meeting laws or Section 3 1 -3607 
(b) and the Board's by-laws regarding confidentiality of records is to be resolved 
against the latter; 

· 

AUTHORITIES CONSIDERED: 

J. ldilho COde, Sections 3 1-360 1 ,  3 1 -3602, 3 1-3603, 3 1 -3607, 3 1 -3607 (b), 
31-3610, 67-23_40, et seq. 

2. State v. Roderick, 85 Idaho 80, 84, 375 ).2d 1005, 1007 (1962). 

3. Koelsch v. Girard� 54 Idaho 452, 458, 33 P.2d 816, 818  (1934). 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHERD. BRAY 
Assistant Attorney General 

· .  AITORNEY GENERAL OPINION NO. 8-75 
: : · _ ;  --· ,: . 

TO: The.Horiorilhle c:w. Neider 
Representative, District No. 2 
House .of �ep�sentatives 

. Sta�. J,i;gisJatUre 
"Bilildiit MBn · .· · • •. . 

· . : · · . . } . · .
. 

Pei re4t¥st,fti(�ti�rP�Y General'Opinion; · 
. .. - - ::· - '� ,' . ,. . . .· -

� 
. 

' 

.· ; ; -' ; ;_- . ;' ! _; �" .'. : - ' ( ·: - - . . . . 
QUESTION •PRESENTED: ,Does .Article IX, Section 9 of the Idaho Constitu­
tion� or;arty o1)tedegatauthbrity, prohibit expenditure of state funds to support 
public ldridergarteriS> where< attendance is not compulsory? · . 

! -_,�� ;.,._.:·�·�·;r::t .. tn.�. -.-�:·; ,� :. - �- _ _ , . ·� ·= · 
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ANALYSIS: Article IX, Section 9 of the Idaho Constitution, as amended by 
the voters on November 7, 1972, is as follows: · 

"Section 9. COMPULSORY ATTENDANCE AT SCHOOL. -c The 
legislature may require by law that every child .shall attend the public 
schools of the state, throughout the period between the ages of 6 and 
1 8  years, unless educated by other means, as provided by law." 

This Section authorized the legislature to enact legislation which would re­
quire every child between the ages of 6 and 1 8  years to age to attend the public 
schools established by law, unless those children are educated by other n:ieans as 
provided by law. The legislature has provided by law for· the compulsory atten­
dance of children between the ages of 7 and 1 6  in the public schools' unless 
educated by other comparable means. Section 33-202, Idaho Code. However, 
Section 33-20 1 ,  Idaho Code, provides that the services of the public schools are 
extended to any acceptable person between the ages of 6 and 2 1 . The effect of 
this section of Article IX of the Constitution and the statutes cited is to author· 
ize compulsory attendance legislation, to require compulsory attendance, and to 
require that the services of the public schools be open to persons of certain age, 
i.e., the schools may not exclude persons betw�en the ages of 6 and 2 1  years. 
However, there is nothing in any of these authorities which suggests that the 
state or its school district could not establish educational programs and services 
for those persons not yet 6 years old or for those persons over the age of 2 1 .  
As a matter of law, a district may provide education services for out-of-school 
youths and adults, and the district has specific authority to provide classes in 
kindergarten. Section 33-512  (2), Idaho Code. 

This last cited section and paragraph predates the amendment to Article IX, 
Section 9 of the Constitution. The amendment to the article did nothing more 
than extend the period of time the _legislature could require school attendance. 
Therefore, the distiicts have had the statutory authority to establish kindergar� 
tens at least since 1963, the date of the last general codification of statutes deitl� 
ing with schools and school districts. 

Since districts have the . authority to establish kindergartens now, the only 
issue to be discussed is whether or not the legislature may appropriate fun!Js 
from the State of Idaho to support kindergarten programs . established by the 
dist�L 

. . . 

In the case of Leonardson v. Moon, 92 Id8ho 796, 451P2d 542(1969) and 
cases cited therein, the Idaho Supreme Court held that the �ollstiNtion of the 
State of Idaho is a limitation of power and not a grant ofp0wer; Therefore, the 
court will look to see what the legislature mar 11ot dg_ ra.��i: �� !9 -

-��� ,iftl}� 
legislature has a specific grant of authority io do soriiethihg. 'I'he ' Imtitation 
imposed on the· legislature by Article IX, Section 9 is that a child who.is not yet 
6 may not be required to attend school. We can find nothin:g:in.the:Cp.n�tuti,on 
which would prohibit, prevent, or otherwise limit tfie}�gis}atµreJrc:>IJl' appro- • 

priating funds of the state to support kindergartens '.estal:>li&11�,d ,_9y\)h�J,lQ_Cal 
districts, where attendance is not required by law. Any such limitation would 
not be contained in Article IX, Section 9 of the Idaho Constitiltio�; but'iather 
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the limitation; if any, wouid·be found in Article Ill of that document. A close 
reading of this article indicates that it is largely directory, except in two specific 
instan�s: 1) Section 14 requires revenue-raising legislation to originate in the 
House of Representatives, and 2) Section 1 9  prohibits the passage of local and 
special laws. The court has basically held that Section IXX is anti-discriminatory 
in purpose and that a law is general when . its tenns apply to all person and sub­
jects that are in' like situations. Jones v. Power County, 27 Idaho 656, 1 SO Pac. 
35 ; Ada County v. Wright, 60 Idaho 394, 92 P2d l34;Robbins v. Joint Class A 

� District No. 33, 72 Idaho 500, 244 P2d 1004; Leonardson v. Moon, supra. 
i I 

Chapter IO of Title 3·3, Idaho Code establishes the foundation program for 
the distribution of state funds to the local districts. Part of the formula is based 
on the number of students in average daily attendance. Students are those be­
tween the ages of 6 and 21 years. Therefore, a five year old is not a student with­
in the meaning of the foundation program. A district may not count those not 
yet 6 or over the age of 2 1  in its certified average daily attendance for founda­
tion monies. Therefore, any funds appropriated for kindergartens would have 
to be made o_utside the foundation program appropriations or that program 
would. have to . be amended to permit distribution to districts for those who 
attend the district's kindergartens. 

Whether _or not a consitutional amendment to "clarify the situation" is advis­
able is a matter of legislative policy on which we make no comment. We are 
attaching hereto a prior opinion of this office on this subject. 

AUTHORITIES CONSIDERED: 

I . Idaho Code Sections 33-201 , 33-202, 33-5 12. 

2. Idaho Constitution, Articie IX, Section 9.  

3 .  Leonardson v. Moon, 92 Idaho 796, 45 1 P.2d 542 (1969). 

4. Jones v. Power County, 27 Idaho 656, 1 50 Pac. 35. 

5. Ada County v. Wright, 60 Idaho 394, 92 P 2d 134 . 

. 6. Robbins v� �?,ifltC/assA District No. 33, 72 Idaho 500, 244 P 2d 1 104. 

DATEffthis S_th diY of Febniary, 1975. 

ANALYSIS BY: · . . .. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL Attorney General 
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ATTORNEY GENERAL OPINION NO. 9-75 

TO: Bartlett R. Brown, Director, Department of Labor and Industrial 
Services 

Per request for Attorney General Opinion . .  

QUESTION PRESENTED : Under Title 45, Chapter 6, Idaho Code the Depart· 
ment of Labor is authorized to enforce payment of wages to the employee and 
hold hearings. Are such hearings to be held under the provisions of the Admini­
strative Procedure Act (hereinafter referred to as APA)? 

CONCLUSION: The hearings by the Department of Labor and Industrial Ser· 
vices pursuant to Idaho Code, Section 45-613 are not to be held under the pro· 
visions of the APA. 

ANALYSIS: Idaho Code, Section 67-5201 of the APA defmes "agency" as used 
in the act. An agency is each state board, commission, department or officer 
authorized by law to make rules or to determine contested cases, except those in 
the legislative or judicial branch, · the state militia and the State Board of 
Corrections. 

If the Department of Labor and Industrial Services were to conduct hearings, 
adversary in nature, which would amount to contested cases, then the hearings 
would fall within the purview of the AP A. However, under the Wage Claim Act, 
under which the Department of Labor and lndu�trial Services conceives its 
authority to hold hearings, the hearings are not to be contested hearings; hence 
they are not within the scope of the APA. 

Idaho Code, Section 45-613  authorized the Director to hold hearings and 
otherwise investigate violations or alleged violations of the Wage Claim Act. The 
Director has the power to administer oaths and examine witnesses under oath, 
or otherwise, issue compulsory process to compel the attendence of Witnesses, 
and the production of papers, books, accounts, records, payrolls, documents, 
and testimony, and to take depositions and affidavits. 

These hearings are investigatory in nature; and are not contested within the 
meaning of the AP A. Since there is no advei:;sary proceeding, the employer does 
not have the right to call witnesses and otherwise present hls case. However, the 
Director may allow such evidence and. procedure to aid in hls determination, 
as is permitted in a contested case. The Director has not been �ven authority 
to issue findings of fact, c.onclusions ,of law or .make · a final order. Under Idaho 
Code, Section 45-613,  the Director is empowered to become. an assignee of the 
employee's wage- claim, if under , $450, and: may bring suit in a representative 
capacity on behalf of the employee. To aid,.the Oh'ector in this endeavor,ldaho 
Code Section 45-613, authorizes the birectci[ to conduct an inve.st!gative hearing 
to determine the merit of the claim. Whenever the Direcfor deteiinfues that an 
employee has a claim for wages, he may instigate suit in district ,courtfor unP,aid 
wages and be entitled to recover from the defendant, as d�a�s, thr¢e t,itites the 

. - · . . .  . ,. '· . .  :":' ·  . · , 

I 



10-75 __ _..,..._o_PIN_._IO_N_s_o_F_._T_.�:.,..E_A_.TT_O_RN_EY_._G_E_N_ERA_L __ _ 28 

amount of unpaid• wages . due and owing. He has the same rights as the employee 
with the addition of those powers enumerated in Idaho Code, Section 45-613. 

The hearings held by the Department of Labor are not quasi-judicial in nature 
and a ftnal order should not be issued. The Director may reach a decision to 
bring suit in district court in his capacity as an assignee of the wage claim .and 
this decision may, of course, be communicated to the employer. Idaho Code, 
Section 45-615  authorizes the director in his capacity as an assignee to, upon 
written· con$ent of the assignor, settle or adjust the claim; but there are to be no 
enforceable orders issued from these hearings. A determination and communica­
tion thereof is proper, but nothing stronger is authorized. 

The employer is under no legal duty to accept the decision of the Director 
and has the right to contest the· decision as a defendant in district court. The 
district court does not hold a trial de novo on the case, for there has not been a 
trial, contested hearing, quasi-judicial proceeding, or anything other than an in­
vestigatory hearing in the first place, 

The Department of Labor and Industrial Services should not, in reality, ex­
pect_that the Director's decisions will be accepted by the employer in all cases; 
atid when conducting the investigative hearings should seek, if reasonably pos­
sible, that evidence which would be admissible in the district court. We would 
anticipate !hat if the Department of Labor and Industrial Services adopts rules 
and regulations which essentially provide for the type of hearings required under 
the APA, the . subsequent detenninations made by the Director would normally 
resolve the dispute, and action in District Court would �ely be necessary. 

DATED this 19th day of February, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

JAMES P. KA.UFMAN 
Assistant Attorney General 

· ATTORNEY GENERAL OPINION NO. 1 0.75 

TO: . The Honorable Nonna Dobler 
; State ·Re�reselltative · · 

· • Ho� ·o.fR.mr�sen.tatives · 
· · ·• Statehou5e·:Mait> ' 

· 

Per request for Attritney.General Opinion. · 

QUESTION P�J);,)Vbereas the prop�al embodied within Senate Bill 
I 038 wollld reqti� �:qtJeStlon of ratificatioti of.lllly amendment to the United 
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States Constitution to be submitted to the people of Idaho for advisory purposes 
only prior to a vote upon that issue by the Idaho Legislature, is the proposal 
consistent with the provisions of Article V of the United States Constitution? 

CONCLUSION: Yes. 

ANALYSIS: Senate Bill 1038 would require the question of ratification of any 
amendment to the United States Constitution to be submitted to the people of 
Idaho for advisory purposes only, prior to a vote upon that issue by the Idaho 
Legislature. This proposed enactment brings into question the proper method of 
ratification of an amendment to the United States Constitution. Article V of the 
United States Constitution provides: 

"The Congress, whenever two-thirds of both houses shall deem it neces­
sary, shall propose amendments to this Constitution, or, on the applica­
tion of the Legislatures of two-thirds of the several states, shall call a 
convention for proposing amendments, which, in either case, shall be 
valid to all intents and purposes, as part of this Constitution, when 
ratified by the Legislatures of three-fourths of the several states, or by 
conventions in three-fourths thereof, as the one or the other mode of 
ratification may be proposed by the Congress • . .  " 

Pursuan t to Article V, ratification of a proposed amendment is obtained .by 
one of two methods: 1 )  ratification by three-fourths of the state legislatures; 
2) ratification by conventions in three-fourths ofthe states. The present method 
implemented is ratification by three-fourths of the state legislatures. No alterna­
tive method thereto is constitutionally permissible. Hawkes v. Smith, 253 
U.S. 221 , 64 L.ed. 871 , 40 S.Ct. 495 (1 919). 

Juxtaposed to Article V is Article Iii, Section J of the Idaho Constitution 
wherein the power to reject or approve any act of the Legislature is reserved to 
the people. This power, i.e., the ieferendum, is not absolute, however. It may 
not be implemented to approve or' reject a legislative decision upon the issue of 
ratification of an amendment to the United States Constitution. State, ex rfl 
Hatch v. Mumzy, Mont. 526 P2� 1 369 (1974); National Prohibition Cases, 
253 U.S. 350, 386, 40 S.Ct. 486, 488, 64 L.ed. 946 (1919). The issue pre­
sented thus resolves itself to whether Senate Bill 1038 seeks indirectly to do that 
which Article III , Section I cannot. Senate Bill 1038 would not grant to the 
people the power to so reject or approve ratification. Neither would it be a dele­
gation by the Legislature of its dufy to act upon a ratification issue. Rather, it 
would prescribe the submission of the question of ratification to the Idaho elec­
torate for advisory purposes only. As a statement ofpreference, having neither 
legal force nor effect upon the Legislature's power of ratification, Senate Bill 
I 038 embodies no delegation of legislative respon5Joility. It is my. opinion . there� 
fore that should the Legislature enact Senate Bill 1038, the proposal-therein is 
consistent with the provisioi:is of Article V, United States Constittition. 

AUTHORITIES CONSIDERED: 

1 .  Idaho Constitution, Article III, Section 1 .  
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DATED this 5th day of February, 1975. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

ANALYSIS BY: 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Assistant Attorney General 

ATTORl'lEY GENERAL OPINION NO. 1 1-75 

TO: Robert L. Rice, Chairman 
Idaho State Board of Corrections 
P.O. Box 7309 
Boi5e, Id3ho 83707 

Per request for Attorney General Opinion. 

QUESTION· PRESENTED: " . . .  is whether or not we [the Idaho State Board of 
Correction] have any authorization for entering into a collective bargaining 
agreement or whether we have any authority to allow an election to be held at 
this Institution?" 

,, 

CONCLUSION: Public employees in the State of Idaho have no collective bar­
gaining rights, and · there is no existing authorization for the State, its depart­
ments, agencies; institutions, or political subdivisions to enter into collective 
bargaining agreements ·or to further the purposes of collective bargaining for or 
with their employees. 

ANALYSIS: The Federal National Labor Relations Act does not apply to public 
employees. Section: 2(2) . of the National Labor Relations Act (29 U.S.C.A. 
§ 152 (2)] defines the 'term "employer" to include "any person acting as an 
agent ofaii empfoy�r. directly or indirectly, but shall not include . . .  any State 
or politiclll subdivisfori ihereof : . .  " Compare Trans-East Air, Inc., et al. , 197 1  
C�H NLRB _11 22,848,, 1 89 NLRB No. 33 (1971). 

, . .  ' , . .·. . ' . -. . -

There is nolawin Idilho which � similar to the National Labor Relations Act. 
Idaho faw relating .to organization and collective bargaining oflabor is contained 
in ·chapter' '! ,  _Title fi;/daho. (;ode, and more s!Jecifically iii Sections 44-107, 
#107A, 44�1.078//dtlho, fode; Though these statutes, on their face, do not 
preclude. co�ecti�e � oar8aiM.t8" by. public employees, the matter ha$ been fore­
Closed by tllelda:Ju{Suprefue Coui-L ln locQJ Union 283, lnt. 'Bro. of Elec. Wkn. 
II. Robinson 9(1daJio 44S, 423 p;2d 999 ( 1967), the issue was framed thUs: 

' . The' sclle _qJe�Uoii'�re8entedJs whether the'provisions ofl.C. 144·107, 
· .· coHcetiifu& ':tb'e'!S.tliteYcbfuiitiSsionet of Labor's duties m t1ie detennifia­

tioli'-'of ·ehi{>ioyee1'"hf"(>resentatior('apply to i>enons engaged iil public 
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employment. If the provisions do apply , the duties of the Commission· 
er are mandatory and the Commissioner must proceed to investigate 
and resolve the question of representation among Burley's city em· 
ployees. 9 1  Jdaho at 446. 

After an analysis of Section 44-107, Idaho Code, and other portions of 
Chapter 1 ,  Title 44, Idaho Code, the Idaho Supreme Court held: 

The use of general language in a statute is insufficient to indicate a 
legislative intent that the government should fall within the statutory 
coverage. Legislative acts are normally directed to activities in the pri· 
vate sector of society and effect a modification, limitation , or extension 
of the private individual's rights and duties. Under our political system, 
the individual is relatively free to pursue his own self-interest, but the 
government, which is representative of the people, must act in a dis­
interested manner in the public interest. 

We are not persuaded that the ambiguous language employed in the 
certification statute, 1 .C.  § 44-107, and in the related penal sections, 
LC. §§ 44-1 07A and 44-1 078, demonstrates a legislative intent to in­
augurate a mandatory system of collective bargaining in governmental 
employment. We hold that the duties of the _Commissioner of Labor, 
pursuant to I .C. § 44-1 07, do not extend to questions of representation 
in public employment, of employees in a collective bargaining unit. 
9 1  Idaho at 447-448. 

It should be noted that two of the five Supreme Court Justices, though con­
curring in the majority opinion, believed that an even more stem approach to 
the issue was proper and expressed their view that the decision in the case should 
not h ave rested merely on the narrow ground espoused by the other three Ju.s­
lices. They stated: 

Thus limited, the decision tends to infer that the legislature by amend· 
ing the statute could make it applicable to public employment. Such 
an enactment would constitute an attempt to authorize governmental . 
officers to delegate to, or share with, a private organization/the sov­
ereign powers and duties with which they are charged. -

The legislature cannot delegate its constitutional power to any other 
authority. [Citations omitted.] 9l ldah_o at 448. 

Citing case Jaw from other jurisdictions, the, thrust of th� conpurringminority 
opinion was that even an attempt by the Legisl_ature to provid� K�fe.rnpioyee 
collective bargaining would have to be done within the i11t�rt1al stru�,ture of pub� 
lie employment itself and that no private organizatfon (such a(a iirifori)would 
properly be involved. - · - - -- - · - - ·  - ,, -- -

In an Opinion of the Attorney General issued March J.8,J9,59 (a copy of 
which is attached hereto), it was decidedthat a rn_ii�icipaH.�y� �l)�er.�!�.�orpqrate 
power to .. con iract and be con tracted WltJf', m_ay en t�r _lll.lo colle�µv�-bargain� ' - ' � -

' 
. ' _-: "° '  . ' ··, -�;.;;-.; .· : _;. . - '·"' . . 

. .-
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ing . agreements _with its employees, provided that no local ordinance forbids it. 
'ntus, this sitilatiori in Idaho regarding public employee collective bargaining 
could be consfrtied as not mandated by any law, but permissible. At this point, 
it should be made clear that once a governmental entity enters into collective 
bargaining with its employees, it might well be decided by a court that certain 
employee rights have vested and that the governmental entity would not be 
allowed at some. future date to deny or take away the collective bargaining priv­
ilege _it had granted. 

It should also be pointed out that there are several criminal statutes in the 
State of Idaho which might apply to any unauthorized attempt by public em· 
ployees to threaten or coerce their employer into a collective bargaining situa­
tion. Among these are Sections 1 8-3907 (obstructing highways), 1 8-6404, 1 8-
6405, 1 8-6406 (unlawful assembly), and 1 8-7001 (malicious injury to property), 
Idaho Code. 

AUTHORITIES CONSIDERED: 

l. Idaho Code, Sections 44-1 07, 44- 1 07A, 44-1078, 1 8-3907, 1 8-6404, 
6405, 6406, and 18-7001 .  

2. Local Union 283, Int. Bro. ofElec. Wkrs. v. Robison, 9 1  ldaho 445, 423 
P.2d 999 (1967). , 

3 .  Opinion of the Attorney General of March 18, 1959. 

4. National Labor Relations Act, § 2 (2) (29 U.S.C.A,. s 1 52 (2)) . 

5 . Trans-East Air, Inc., et al. , 1 97 1  CCH NLRB • 22,848 , 1 89 NLRB No. 
33 (1971). 

DATED this 6th day of February, 1975. 

ANALYSIS BY: · 

PETER HEISER, JR. 

ATIORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. IQDWELL 
Attorney General 

Chief Deputy Attorney General 

· ATfORNEY GENERAL OPINION NO. 1 2-75 
-· · . · -

.To: . The Honorable Allan.F. Larsen 
. . Si)eaker of the' House 

: Sta:fo ofldahC> . . . .  
. · - " . - ' .: · 

Pef reqtiesffor:Ati6i:lley General Opinii>n. 
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QUESTION PRESENTED: Would a legislative enactment which authorl�s local 
option taxation in the State of Idaho be. constitutionally valid pursuant to 
Article VII, Section 6, Idaho Constitution? 

CONCLUSION: The Idaho Supreme Court scrutinized a similar issue in State v. 
Nelson and resolved it in the negative. The legality of local option taxation 
legislation is therefore suspect. However, enactment of such legislation should 
not be deterred in reliance upon prior case law as State v. Nelson appears to have 
been decided upon what is arguably an erroneous analysis. The ultimate decision 
as to such legislation's constitutionality will nonetheless remain with the Idaho 
Supreme Court. 

ANALYSIS: Article VII, Section 6, /daho Constitution, reads: 

"The legislature shall not impose taxes for the purposes of any county, 
city, town, or other municipal corporation, but may, by law, invest in 
the corporate authorities thereof, respectively, the power to assess and 
collect taxes for all purposes of such corporation." 

Thereby, the legislature is expressly prohibited from imposing taxes for the 
purposes of local governments though it may invest in them certain powers of 
taxation through enabling legislation. The purpose of this constitutional limita­
tion is to allow local communities to establish such tax burdens, otherwise 
authorized by the legislature , as they themselves detennine through their govern­
ing officials. State v. Nelson, 36 Idaho 713, 7 19, 2 13 P. 358 (1923). Having ar­
ticulated the goal, the Nelson court then anomalously constricted the investiture 
of power the Legislature could grant local governments. ''T8"es", those which 
the Legislature was prohibited from imposing for local purposes or $ose which 
local governments could be authorized to assess and collect themselves, were 
defined as property taxes. State v. Union Cent. Life Ins. Co. , &Jdaho 240, 67 
P. 64 7 ( 1 902); State v. Nelson, supra. Article VII, Section 6 was thus construed 
to divest local communities of all sources of tax revenue save real and personal 
property. State v. Nelson and its progeny present the current state of the law. 
The constitutionality of any subsequent legislative enactment to aut..liorize local 
option taxation is, therefore, doubtful. The inevitable constitutional challenge to 
such an enactment is to be met, if at all, by establishing error in th� Ian.dmark 
decision . 

- >, ' • ' • • � • -- • ' 

The Nelson court invalidated a legislative enactJti�llt w!iich,a�t4o.��� m�ni­
cipal corporations to raise .revenue by levying and collecting certain license taxes. 
It did so in reliance upon State v. Union Cent� Life Ins. Co; which p1'¢viously in­
validated a statute that imppsed r�ther: l;han �utJiqri���}�e,·l�\ry and $essment 
of a license tax by milnicipal cotj)orations� Both. decisiO�s· adopted))te .appli­
cable jurisprudence of Montana to de(JJ1�.; ,the terip;/:'t��s;; ,,�{�fefR'd t�)!l 
Article VII, Section 6. State v: Nelson, �upra;, 8 ldaJl.o�a.(,[�age2�l,Jn. so doing, 
each Court failed to perceive the distinctions between '.l\r,�#l� .y:g: ·�po1r6 llfid . 
its Montana counterpart. As a consequence� their decisioriif��e't��fMI�al1r in�c­
curate and do not merit the concluSivene� in ·Jaw �ch iotheiWiS'e' :would 
command. · · · ·  , . . , .. ,., .. .. .  , . .  , ... · . .  · · · · ., . . .  ·' 
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The, Montana counterpart is Article XII, Section 4, which reads: 

"The legislative assembly shall not levy taxes upon the inhabitants or 
property in any county, city, or town, or municipal corporation pur­
poses, but it may by law vest in the corporate authorities thereof 
powers to assess and collect taxes for such purposes." (Emphasis 
supplied). 

Following an elaborate analysis of this provision, the Montana Supreme Court 
upheld a statute which imposed a license tax upon persons and corporations 
doing business in that state. State v. Camp Sing, Mont. 1 28,44 P.5 16  ( 1 896). 
The proceeds generated by that tax were in part distributed to county govern­
ments. Ibid. The Court rejected the contention of applicability of their consti· 
tutional prohibition against any imposition of taxes by the legislature for pur­
poses of local governments. It. validated the license tax in question, holding 
that the constitutional prohibition was only applicable to the imposition of a 
property tax as: 

a. Article XII, Section 1 ,  Montana Constitution, mandates taxation 
of property as a source of revenue for the State's support and main­
tenance. Further, it offers the license tax as an alternative, though 
not required, source. Ibid, 44 P. at page 5 16. 

b. Article XII itself prescribes those constitutional limitations existing 
upon the legislature's power to tax. It specifically prescribes limita­
tions on the legislative power to tax property, yet no constitutional 
limitation upon the legislative power to impose license taxes exists 
unless found in Article XII, Section 4,lbid, 44 P. at page 517 ,  5 1 8 . 

c. The words "levy" and "assess", articulated within Article XII, 
Section 4, are generic terms specifically connoting pro�rty taxa­
tion; the word "impose'', not found within this provision, carries an 
equally distinct meaning, being only adopted in reference to license 
taxation. Ibid, 44 P. at page 519 ,  520. 

It may. be stated that Article VII, Idaho Constitution, treats the subject of 
limitation oflegislative power to tax property with specificity. Further, no con­
stitutional restriction upon the power to impose license or per capita taxes as 
authorized by Article VII, Section 2 is to be found unless within Article VII, 
Section Ji. However, one cannot afford the framers -of the Idaho Constitution 
the same quBtities · of erudition as . their Montana counterparts if State v. Nelson 
is to survive scrutiny. That which the Montana Constitution forbids its legisla­
ture to dois to ''levy" taxes for local government. purposes. That which the 
Montana legislature is . 11uthorized to do is invest in those government councils · 
the power to "asse�s and c_ollect" taxes. hi both the limitation of power and its 
derivative authorization, the Montana:.Cc>nstitution evidences a choice of words 
which spe¢ifi�81Jy connote taxation of property� Article VII, Section 6, Idaho 
Constt.tution0 is identica�. in neither lan8llage nor import. That .which the Idaho 
Iegislaturejs ,forJ>iddeµ _tQ do is to. " • • •  impose taxes for the purposes of any 
county; city; town or other mlinicipal corporation . . .  " Implementing the ra-
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tional of the Montana court, this limitation or power is then properly construed 
as a prohibition against statutory imposition of license or per capita. taxes, not 
property taxes. The second phrase is a grant of power to the Idaho legislature to 
" . . .  invest in the corporate authorities thereof, respectfully, the power to 
assess and collect taxes for all purposes of such corporation." Fidelity to the 
Montana jurisprudence requires focus upon the word "assess" to enable proper 
definition of this second use of the tenn "taxes". As properly construed, the 
Idaho legislature may authorize that which it is prohibited from imposing di· 
rectly ; i.e., a property tax. 

If it be found that Article VII, Section 6, in fact, only forbids the statutory 
imposition of license and per capita taxes for local goverriment purposes; and 
authorizes ad valorem taxation of real and personal property by local govern· 
men ts, are not those local governments nonetheless precluded from implement· 
ing other forms of taxation by the sole authorization? Not so. The Idaho Consti­
tution is a limitation, not a grant, of power. Leonardson v. Moon, 92 Idaho 
796, 806, 451 P.2d 542, ( 1969). Assuming no restriction by the federal consti· 
tution, an act of the Idaho legislature must be held valid unless proscribed by 
the Idaho Constitution. Ibid; Idaho Telephone Company v. Baird, 91 Idaho 
425, 423 P.2d 337 (1 967); Eberle v. Neilson, 78 Idaho 572, 306 P.2d 1 083 
(1 957). Article VII, Section 6, limits the power of the legislature to impose 
license or per capita taxes for local government purposes. It thereafter authorizes 
the legislature to invest in local governments the power to tax property. No con­
stitutional language is present in that authorization to restrict · the legislature 
from affording local governments the option to tap other sources of tax revenue 
in addition to that of ownership of property. Absent such langauge of 
limitation: 

"[TJ he legislature possesses plenary power with reference to all mat­
ters of taxation, . . .  " State v. Nelson, supra., 36 Idaho at page 718. 

The second phrase of Article VII, Section 6 is therefore an expansive, rather 
than constricted, grant of authority. 

Upon the assumption that the State v. Nelson decisiOJ1 was reached in-error, 
one must consider the present effect a judicial clalificadon would have. $tiz(e v. 
Nelson and its progeny have been cited in support oftlie folloWing prin:ciples: 

' •· -' 
·, . , '  

a .  The legislature may not invest in local goverriinents the p<>wer to 
generate revenue on a local option basis via. any li�nse fax ori oc­
cupations or buSinesses With a mu"1icipatlty ;state .,,. Nelson/sup�.- -- . . . ': ' . . ' "':._ . ' ' . ._ . � : ! ... 

b. Article VII, Section 6, is inapplicable as a · prohibition}aglljnsl}a 
- license tax imposed for purposes (>f pµblic; 8ch,()ol Cli#triets/higli\vay 
districts, or public health districts u: said -pJ'()\iiSi�il 9_Iily.:pf()lµbits 
the imposition of a property tax JorJ�ati>uiPC;)�li:i�opo,ld 
Dredge· Co. v; Balderston,·58;1daho·()92,118'P,;2d:JQ5_"(1���);Alla 
County v. Wngh't, ' 60 ldahcr,'394� ;.9� i p,2·�� 1�4, 093,9);�1>,i�l'rlC,t 
Boam of Heizlth.ofP.H.Dist. No�'S'v;'.'.t1zancey�-:94';Jd8Jicii:944�{$00 
P.2d 845 (1972): - : . : "' - .'. : ; ·  : r: : ;  - ·:- ·< - . ' . · - ·  - ""' ··- . -- - ·  . 
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c. Article VII, Section 6, is inapplicable as a prohibition against dis­
bursement of proceeds generated by a state sales tax for local pur­
poses as said tax is an excise tax, not a property tax. Leonardson v. 
Moon, supra. 

A review of Nelson progeny reveals that the result obtained in each was cor­
rect, notwithstanding the constitutional infirmity of their progenitor. 

A statutory license tax, equal in amount to three percent of the value of cer­
tain mined or extracted ores, was upheld in Idaho Gold Dredge Co. v. Balder­
ston, supra. The Court's rationale, in part, was that as the prohibition of Article 
VII, Section 6 applied only to the legislature's imposition of property taxes for 
local purposes, the constitutional provision was inapplicable to the subject of a 
license tax. Ibid, 58 Idaho at page 719, 720. The court articulated a second basis 
for its decision. It properly interpreted the provision as prohibiting the impo· 
sition of taxes for purposes of municipal corporations as therein defined. The 
proceeds generated by the license tax were statutorily directed to the public 
school fund for the benefit of public school districts, Concluding that public 
school districts were not municipal corporations, it held the prohibition inapplic· 
able. Ibid, 58 Idaho at page 721 .  

Similarly, a statutory fee imposed for the licensing of motor vehicles was 
upheld in Ada County v. Wright, supra. Its invalidity was urged upon the fact 
that ninety percent of license fee proceeds went directly to the county in which 
the motor vehicles were registered. Citing State v. Nelson, the Court held that a 
license fee was not contemplated in the prohibition of Article VII, Section 6. 
It then articulated an alternative basis for disposition., It found that as distrib· 
uted to the respective counties, the tax revenues were expended in part by the 
counties and the balance by highway districts, " . . .  all for the purpose of carry· 
ing out and performing their duties and as agents of the state, . . . " Ibid, 60 
Idaho at page 406 (emphasis found therein). 

· 

The decision in Dis_tri�t Board of Health of P.H. District No. 5 v. Chancey, 
supra., adopts f4is independent justification for imposition of a non-property 
tax to the exclusioµ of the Nelson rationale. At issue there was the propriety of 
a per capita tax imposed for purposes of public health districts. The court re· 
jected the assertion of applicability of Article VII, Section 6, on the sole grounds 
that public health districts were not municipal corporations. Ibid, 94 Idaho at 
page 944. 

· 

The three cas�s previously referred to were presented with a common issue ; 
i.e., the constitutionality of a statutory tax, other than a property tax, allegedly 
imposed for local purposes. 

In sus�ing the validity of the respe�tive tax, both Idaho Gold Dredge Co., 
v. Balderston and Ada Count)i v. Wright regurgitated the principle of State v. 
Nelson withoµt analysis. Each then went further, establishing an independent 
principle for disposition upon the common issue; i.e., the tax was not imposed 
for local purposes .. In' pertinent part, the Chancey decision projected this in de· 
pendent principle to prim_al authority . .  Thµs, the result reached in each of these 
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decisions remains valid notwithstanding error in the application of State v. 
Nelson thereto. No reason then exists for our courts to exercise restraint in re­
examining the progenitor. Reynolds v. Continental Mortgage Co. ,  85 Idaho 172, 
1 83,  377 P.2d 1 34 (1 962); Scott v. Gossett, 66 Idaho 239 , 334, 1 88 P.2d 804 
( 1 945). 

In like measure, the pertinent portion . of Leonardson v. Moon which sustain­
ed the statutory imposition of a sales tax against alleged violation of Article VII , 
Section 6, did so upon the cosmetic beauty of unexamined prior judicial inter­
pretation. The unconstitutional assumption that this provision has reference 
only to property taxation is one " . . .  which no lapse of time or respectable array 
of opinion should make us hesitate to correct." Higer v. Hansen, 67 Idaho, 45, 
64, 1 70 P.2d 4 1 1  (1 946), quoting Erie R. Co. v. Tompkins, 304 US 64, 58 S. 
Ct. 8 1 7 ,  823, 32 L.Ed. 1 1 88. Further, the correction may be achieved without 
negative effect upon the result reached in the instant case. As properly 
construed, Article VII, Section 6, prohibits the statutory imposition of a license 
or per capita tax for local purposes. As distinguished from either, the sales tax 
is an excise tax, defined as: 

. . .  being "something cut off from the original price paid on a sale of 
goods, as a contribution to the support of the government." Idaho Gold 
Dredge Co. v. Balderston, supra., 58 Idaho at page 72 1 .  

Being neither a license tax nor a per capita tax, a sales tax may be imposed by 
the legislature for purposes of local communities without abrogation of Article 
VII, Section 6,lbid. 

The construction afforded Article VII; Section 6 of the Idaho Constitution 
in State v. Nelson was predicated upon the jurisprudence of Montana; When pre­
sented with a like issue, the Montana judiciary arguably reached a proper result 
upon sound premises. However, the decisions reached in State v. Union .Cent. 
Life Ins. Co. and State v. Nelson adopted the conclusion without its concomi­
tant analysis. Juxtaposed to the Article VII, Section 6, the analysis of the 
Mon tan a courts requires two distinct definitions of the terms "taXes'� as· referred 
to therein. Those taxes which the Idaho legislature may notirnpose fOr local 
purposes are license taxes and per capita taxes. As the Ida�' ConstiiUti"on is a 
limitation, not a grant, of power, the legislatlire's powedo tai is restrfoted orily 
thereby. The second phrase of Article VII, Section 6 is a grant · ofauihority. 
No restriction is therein articulated which would compel the legislature's investi­
ture of authority in local governments to only that ofptopeJ'ty taxation. It is 
my opinion that State v. Nelson represents the current state of the-la� regarding 
local option taxation. Should the legislature .seek to .mvest iri looat{govei:rirflerits 
the authority to implement additional fonns of taxation otherjhan the property 
tax, the foregoing analysis represents ' poigilant : justiQ�tiC>n�' fot �uCh ari 
enactment. · ' :; ; ; _,_,., · 

AUTHORITIES CONSIDERED: 

I .  Idaho Constitution, Article VII, Section 6. 
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2. State v. Nelson, 36 Idaho 7 13 ,  2 13  P .358 ( 1923). 

3. State v. Union Cent. Life Ins. Co. , 8 Idaho 240, 67 P.647 (1902). 

4. Leonardson v. Moon, 92 Idaho 796, 451 P.2d 542 ( 1969). 
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Per request for Attorney General Opinion. 

QUESTION PRESENTED: Do the provisions under the Idaho Securities Act 
apply · to Cooperative Marketing Associations incorporated under Title 22, 
Chapter 26 of the Idaho Code? Are the membei:ships or non-voting preferred 
capital "  stock in the· associations a security as defined by the Idaho Securities 
Act? If 'they- are d�termined to · be securities,  are . they exempted from the re­
quirements of the Idaho Securities Act under Sections 30-1435 (7) (d) or 30-
1434 (12),'ldaho Code. 
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CONCLUSION: The provisions of the Idaho Securities Act.do apply to Cooper­
ative Marketing Associations. The membership or stock may be a security if a 
certain factual situation is met. The membership or stock would not be entitled 
to an exemption under 30-1435 (7) or 30-1434 (12). 

ANALYSIS: The Idaho Securities Act, as with most laws, will apply if certain 
factual situations are existent. Analysis of the Cooperative Marketing Associa­
tion must be completed before Security Act application can be made. 

The associations are essentially a marketing co-op for agriculture products. 
They may become involved in the marketing process from harvesting through ·to 
the final handling of the product. The association may borrow money and make 
advances to members. The association may retain monetary reserves and invest 
funds as provided by its by-laws. The association may be the record title holder 
in real and personal property. Except where in direct conflict, the associations 
are subject to the general corporate laws of the state and the corporate process 
therein. 

The associations are organiz.ed by five or more persons engaged in the produc­
tion of agricultural products. They may be formed with or without stock. The 
persons associated with the association are called members. Whether-the associa­
tion admits members pursuant to a sale of a membership or affiliates people 
through the sale of stock it makes little difference with regard to an important 
end result: the people must first give money to the association to be eligible to 
do business in the hope that some benefit will be derived. The initial capital to 
form the association and cover the expenses comes from the stock or the mem­
berships sold. The control of an association is similar to a normal corporation. 
There is a board of directors and corporate officers. These people have the sole 
authority for the running of the association and have control over it. Each mem­
ber or stockholder has no more than one vote .. Control, then, for the common 
investor is the right to combine with the majority of the voters and elec_t the 
board of directors. The association's president and vice president are from the 
Board and are selected by that group. The association itself has been. de_�med 
to be non-profit, inasmuch as it is not organized to make profits for itselfor_ for 
its members, but it is expected that it will make a profit for its .member5 as a 
producer. The person who invests his money in a membership expects to derive 
a benefit from the association. This benefit, hopefully, will be in monetary tenns 
greater than the initial investment. 

The term "security" is defined in the Idaho Securities Act at Section 30·1402 
(12), Idaho Code, as follows: 

"Security" means any note, stock, treasury stock, bonc(�benture, 
evidence of indebtedness, certificate of interest or .participllµQll in anY 
profit-sharing agreement, collateral·trust certificate, ;p�-organi_z�tlon 
certificate or subscription, transferable share, ' inves@,�n� co�t.ract, 
voting-trust certificate, certificate of deposit for a JeCJll:it)'.: l:ertitlcllte 
of interest or participation in an oil, gas oi; nµning tiU.e.,.qr lease: pi:: in 
payments out of production under such a -title. pr lease� .oi:, ,io- 8!'.P.li'.�· 
any interest or instrument cqmmonly known as.a ·.'.'sel:1Jri,tyr': or, JOY 
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certificate of interest or participation in, temporary or interim certifi­
cate for, receipt for, guarantee of, or warrant or right to subscribe to 
or purchase, any of the foregoing. "Security" does not include any 
insurance or endowment policy or annuity contract under which an 
insurance company promises to pay money, either in a lump sum, or 
periodically for life or some other specified period. 

This defmition is one commonly found in security laws throughout the 
United States. Courts have established tests to interpret the statutory definitions 
and have defined security in a manner so as to express an intent to protect the 
public from schemes that were not at all what they were offered as or alleged to 
be. 

The United States Supreme Court in the case of Securities and Exchange 
Commission v. W. J. Howey Co. ,  328 U.S. 293, 66 S.Ct. 1 100, 90 L. Ed 1 244 
(1946) established a test which has been the basis for the more modem 
definitions: 

An investment contract exists whenever a person invests his money in 
a common enterprise and is led to expect profits solely from the efforts 
of the promoter or a third party. 90 L. Ed. at 1 103. 

Since the time of the Howey case promoters have initiated a wide variety of 
investment contracts and have made attempts to circumvent the definition of a 
security and, thus, avoid the laws governing the issuance of securities. The courts 
have responded in a manner fitting with their original purpose, i.e., protecting 
the public from entering unknowingly into schemes over which they had little 
or no control once the investment had been made. ' 

Two recent state cases exemplify modem thinking by encompassing the 
Howey Test and expanding .it to what has been termed as the "risk capital ap­
proach": Silver Hills County Club v. Sobieski 361 P.2d 906 (Cal. 196 1 )  and 
State, Com'r of Securities v. Hawaii Market Ctr. , Inc. , 485 P.2d 1 05 (Hawaii 
. 1971 ). Both cases involved the selling of memberships in order to raise the neces­
sary capital to start the particular association involved. Since each association 
was not a successful concern at the time of investment, there was, therefore, a 
risk involved. The risk capital approach (to the definition) is the subjection of 
the investor's money to the risks of an enterprise over which he exercises no 
managerial control. This was the basic economic reality of the transaction in 
each of the cases and each membership was found to be a security. The Hawaii 
Market case found an investment contract to be created whenever: 

1 .  an offeree furnishes initial value to an offeror, and 

2.  a- portion of this initial value is subjected to the risks of the enter­
prise, and 

3. the .furnishing of the initial value is induced by the offeror's 
promises or representations which give rise to a reasonable under­
standin�· that a valuable benefit of some kind, over and above the 
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initial value, will accrue to the offeree as a result of the operation 
of the enterprise, and 

4. the offeree does not receive the right to exercise practical and actual 
control over the managerial decisions of the enterprise. Supra at I 05. 

The reasoning has been followed in substance by the U.S. Court of Appeals 
for the ninth Circuit in Securities & Exchange Com n v. Glenn W. Turner Ent., 
Inc. , 474 F.2d 476 (9th Cir. 1973). Jn that instance the trial court's findings, 
fully supported by the record, demonstrated that the defendant's scheme was a 
gigantic and successful fraud. The defendant was selling �'adventures" which were 
supposedly development courses. Connected thereto was what has become to be 
known as a pyramid sales scheme, i.e., a person who has joined is paid so much 
for bringing other people into the organization and so much for the people they 
bring in and so on. 

The court quoted the Howey test and noted, as in Hawaii Market, that if 
taken literally, the test was too mechanical and presented an unduly restrictive 
view of what is and what is not an investment contract. 

The problem arose because the Howey definition relates to a situation where 
the profits are to come solely from the efforts of others. The court said in an· 
swer to the problem: 

· 

We hold, however, that in light of the remedial' nature of the legislation 
the statutory policy of affording broad protection to the public, and 
the Supreme Court's admonitions that the definition of securities 
should be a flexible one, the word "solely" should not be read as a 
strict or literal limitation on the definition of an investment contract, 
but rather must be construed re31istically, so as to include within' the 
definition those schemes which involve in substance, if nrit form, 
securities. 475 F.2d at 482. 

The court thus noted that the definition of a security must be Oeldble so as 
to include schemes which would otherwise circumvent the security law with a 
new procedure. They found the more expensive adventures offered were·indeed 
securities. 

This application of the Silver Hills and Hawaii Market reasoning has occurred 
in Ada County, Idaho. In State v. Glenn Tumer Enterprises, Inc. ; (Civil No. 
47773, 4th Judicial District of Idaho, Memorandum Opinion, March·28,l972), 
the district court found that the Howey test was not an exclusive test. The court 
went on to note the "risk capital" approach and the late cases ofState ex rel 
Healy v. Consumer Business Systems, 482 P.2d 549 (Oregon 1971); Silver 
Hills Country Club v. Sobieski, supra, Hurst v. Dm-e To BeGteat,lnc.'�Civil No. 
71 - J60 U.S. District Ct. ,  District of Ore. (1971) affd 474 F.�cf'483 (�th Cir. 
1 973); and State of Hawaii v. Hawaii Market Centers, supra; J.ti� 'pipital 
doesn't necessarily mean · initial capital only; but capital �ch is .Ubje(ited to an 
element of risk and it is quite poSslble this may occur WitJi,a ftim; that h� ��n 
in business for some time but still presents an element of risk. : 

. ' : ' ' 
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The courts are considering the economic realities of business transactions 
rather than formal structure. Investment contracts are being located where it is 
found that a group of people is seeking the use of another's money on the 
promise of profits. This is completely congruous with the law because of the 
basic goal behind the law, and Uiat is the protection of the public. See El 
Khadem v. Equity Securities Corp. , 494 F.2d 1 224 (9th Cir. 1974); Securities 
and Exchange Commission v. Koscot Interplanetary, Inc., 497 F.2d 473 (5th Cir. 
1974); Bitter v. Hoby 's International, Inc. , F.2d 1 83 (9th Cir. 1974).; and 
Forman v. Community Services, Inc. , 500 F.2d 1 246 (2nd Cir. 1974). See also 
Florida Discount Centers, Inc. v. Antinori, 228 So.2d 693 (Fla. 1969), afrd 
232 So.2d 1 7  (Fla. 1970) [interest or participation in profit sharing agreement 
definition of security for commission scheme] , accord Frye v. Taylor, 263 So.2d 
835 (Fla. 1972). 

The basic question to which this opinion responds is whether or not the 
memberships of the cooperative marketing associations are securities. For if 
they are, then the Idaho Securities Act would apply - as it applies to all secur­
ities sold to the public unless specifically exempted. 

Although the Hawaii Market test is not exclusive it is comparably compre­
hendable and, therefore, has been used as a guide for the determination that the 
cooperative marketing associations are securities under appropriate 
circumstances. 

1 .  An offeree furnishes initial value to an offeror. The memberships of the 
association must be purchased;  see Idaho Code 22-26 14. A person must furnish 
value to obtain a me:inbership. 

2. A portion of fhis intial value is subjected to the risks of the enterprise. At 
this point it is possible to differentiate between a going concern and one just 
beginning or, as the)daho District Court put it in State v. Glenn Turner Ent., 
Inc., supra, one that is going but unproven. The difference is risk. Those enter­
prises subjecting initial value to the risks of the enterprise itself are the ones 
contemplated. Silver Hills offers a good example. The enterprise was a country 
club. Money was solicited for memberships which was to be used to develop 
the grounds and otherwise get it going. The value thus given for the membership 
was directly dependant on the ·success of the enterprise itself; it was subjected 
to risk� On the other hand the memberships of a country club already establish­
ed in operation do no meet the risk capital test. A person is not giving initial 
value upon which the enterprise is depending upon to get it going or to prove 
that its operation is not a failure. 

The cooperative marketing associations sell stock and memberships to raise 
operating capital with which to begin and this initial capital is subjected to the · 
risks of the enterprise. A sale of the memberships at this period of time would 
meet the risk capital test. -After success of the enterprise has been achieved this 
finding would.be subject to re-evaluation. 

· 3; The promise ·or a -valuable return on the Offeree's investment. It makes no 
difference that: the whiable re tum is at a fixed rate, share of the profits, or privi-
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leges which have monetaiy value. In El Khadem v. Equity Securities Corp., supra, 
the benefit derived was an opportunity to gain a tax advantage and to acquire 
investment leverage. The valuable retum may take many sizes and shapes ; it is 
only important that it exist. With the cooperative marketing associations the 
benefit would be basically that the association could do ;i much better job of 
marketing for the producer of the crop and that would mean either more profits 
initially for the producer or at least more free time so as to give him the oppor­
tunity to earn more profits. There is definitely a valuable return supposedly to 
be derived from the initial investment. 

4. The lack of managerial Control over the enterprise. Th(l key element is real 
control. An enterprise cannot skirt this aspect by giving the member nominal 
control, as was demonstrated in the Glenn Turner cases. 

Courts should focus on the quality of the participation. In order to 
negate the finding of a security the offeree shol'.lld have practical and 
actual control over the managerial decisions of the enterprise. Hall(aii 
Mkt. Ctr., supra, 485 P.2d at 1 1 1 . 

The members of the cooperative marketing associations do not have control 
which would give them the opportunity to safeguard their own investment,,and 
thus obviate the need for state intervention. 

In our opinion the cooperative marketing associations memberships in the 
initial stages do meet the risk capital test of a security and should be subject to 
the Idaho Securities Act. Application of the test as outlined in the Hawaii 
Market case was used in State v. International Silver Mint (Case No. 48488, 4th 
Judicial District of Idaho, July 20, 1972). Compare State v. Glenn Turner Erzter­
prises, supra. The concepts are not novel' but accurately reflect the mOdem 
thinking of the courts when confronted with enterprises and schemes -so diversi­
fied in nature that anticipation of them may only be had in retrospe<..t. 

A charge is not made with this opinion that all such schemes or enterprises 
are undesirable. Rather, the law understands that people often: need protection 
when solicited to invest money into an enterprise over which they have. little or 
no control in the hopes of receiving a valuable return. This protection- in its 
present form is the Idaho Securities Act and its application to schemes 'and 
enterprises adjudged to be securities. A finding of security stat11$ by · no means 
condemns an enterprise. It simply means that the criteria .of a 5ecurity-are pre­
sent and that the enterprise is subject to the Idaho Securlties:Actand must.com-
ply therewith in order to operate legally in Idaho. 

· 
- -

Idaho Code § 30-1434 ( 12) does not offer an exemption irito which coopera­
tive marketing associations belong. They are not oiganized under{daho Code 
§ 30-1 17  A or chapter 10, title 30; and expenditures,to-be macle from the sale of. · 

the memberships are not limited to those in the seoti�; : ·· \ ; : _ , ,; . · , 

Idaho Code, § 30-1435 (7) (d) does not:��si;·;dte�e· 4 rti> s����d�(d); 
Section 7 itself does not apply as itrelates .(o tran�cµo�s deenie!l iq-·b.e :iul;:of'fer 
or sale to a bank, and other financial institudo�sO:-.(i/aho;@e.s,3D!1�3� ('?-){d): --
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does not apply as it relates to a security guaranteed by a railroad, common car­
rier, public utility, or holding company which is already to subject of regulation 
as the U.S. government, Canada, or another state. 

The provisions of the Idaho Se�urities Act do apply to Cooperative Marketing 
Associations when the aforementioned risk capital test is satisfied and the mem­
berships are not entitled to an exemption. 
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Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

14-75 

I .  Do the provisions of §§ 63-363a (g) and 63-3638 (g) (I), Idaho Code, 
that each taxing district within a county shall benefit from the sales tax fund in 
the same manner and in the same proportion as revenue from ad valorem taxa· 
tion, require a county auditor to apportion a proportionate share of the sales 
tax fund to cities according to the formula provided by 540-2709 (l);ldaho 
Code? 

2. If not, what is the formula for determining the amount of revenue a city is 
entitled to receive by reason of the levy authorized by § 40-2709 (1), Idaho 
Code? 

CONCLUSIONS: 

I .  Since dtc levy provided for by Idaho Code S 40-270CJ (l)is not impmed by 
a city' the provisions of that statute do not operate to entitle a city to receive 
ar.y monies from the sales tax fund. Therefore, a county auditor . does not take 
either the sales tax fund or the sales tax fund formula into consideration in 
determining either a city's share of the levy imposed under 140-2709'(1 ),Idaho' 
Code, or a city's share of the sales tax fund. · -- ": .. 

2. A city whose boundaries are within a highway syste�, ' highway,district 
or a good roads district receives, by reason of the inipOsitiori of the tevy author· 
ized to be imposed by the Commissi()ne�. of such sy��ms or districts·. imde� t.40-
2709 (I), Idaho Code, revenue in an amount equal to SO percent·of the.total 
amount raised by the imposition of that Jew upon property loca.ted \Vithin the 
boundaries of that city . · · · · · 
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ANALYSIS: 

1. The Idaho statutes cited above provide as follows: 

40�2709. Authority and procedure for tax levies. - The county com­
missioners of a county highway system, the commissioners of a county­
wide highway district,  and the commissioners of highway districts or 
good roads districts are hereby empowered and authorized ,  for the pur­
pose of construction and maintenance of roads and bridges under their 
respective jurisdiction, to make the following highway tax levies as 
applied to the assessed valuation of their districts: 

(1)  One dollar ($1 .00) on each one hundred dollars ($ 100) of assessed 
valuation for construction and maintenance of roads and bridges; 
provided that if such levy is made upon property within the limits of 
any incorporated city, town or village, fifty per cent (50%) thereof 
shall be apportioned to such incorp.orated city, town or village. 

//,/' 
63-3638. Sales tax fund - Creation - Sales tax refund fund - Appro­
priations. -

(g) The state tax commission shall compute the percentage that the 
average amount of taxes collected from assessments for the years 1965 , 
1966 and 1967 on the personal property described as business inven­
tocy in section 63-105Y, Idaho Code, for each county bears to the 
average total amount of taxes collected from assessments for said years 
on the personal property described as business inventocy in section 
63·105Y, Idaho Code, for all counties in the state. Such percentage so 
determined for each county shall be applied to the amount of sales tax 
fund appropriated under subsection (f) herein and the resulting sum 
shall be paid to the county treasurer of each county for distribution to 
each taxing district in the county as follows: 

(1)  The county commissioners in each county shall compute the per· 
centage that the average amount of taxes collected from assessments 
for the years 1965, 1966 and 1967 on the personal property described 
as business inventocy in section 63-IOSY, Idaho Code, for each taxing 
district in the . county bears to the average total amount of taxes col­
lected .from assessments for said years on the personal property describ· 
ed as business inventocy in section 63·105Y, Idaho Code, for all taxing 
districts in said county. The percentage thus determined for each taxing 
district in the county shall be adjusted to reflect increases and decreases 

,in levies which vary from the average levy by each such district in th'e 
period above described and, as adjusted, applied to the county's pro­
portionate share of said sales tax fund,and the resulting amount shall be 

. distribu�ed to eacg taxing district in the county periodically but not 
less. frequently than quarterly by the county auditor and applied by 
such0.ta?drig districts in the same manner and in the same proportions 
as revenues from ad valorem taxation. 
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In 1967, the legislature provided for the exemption of business inventory 
from property taxation. § 63-IOSY, Idaho Code; S.L. 1967, Ch. 1 16, pp. 229-
233. For the purpose of replacing revenue lost by county taxing authorities by 
reason of such exemption, the legislature provided in the same ac.t for an appro­
priation from the "sales tax fund" to be distributed by the state treasurer no 
less frequently than quarterly to each county treasurer. Such distributions to 
counties were, and are now, required to be redistributed by each county trea­
surer to each intracounty taxing authority, entitled under the act to disburse­
ments, no less frequently than quarterly. §§ 63-3638 (f) and (g), Idaho Code; 
S.L. 1 967, Ch. 1 16, pp. 229-233, as amended by S.L. 1970, Ch. 1 83,  pp. 
53 1 -532. 

This opinion deals only with such redistributions. 

The 1967 act provides a formula, recomputed annually, to be applied by the 
county commissioners and the county auditor of each county to determine the 
proportionate share of state sales tax fund monies to be disbursed by the county 
treasurer to each taxing authority within a county. Two of Qte factors in the 
formula are the individual levies of each intracounty taxing authority and the 
total of such levies within a county. For the purpose of this opinion, "intra­
county" includes the county itself. 

The levies applied in the formula by county commissioners under § 63-3638 
(g) ( I), Idaho Code, are not used in · the manner or for the purpose they are 
ordinarily used, that is, in a property assessment process. They are onty u8ed as 
factors in the formula to determine the proportionate share. of sales tax fund 
monies to be redistributed to intracoimty 11¢ng authorities. 

· 

The intracounty taxing district levies, which include the levy for a city, fixed 
in September of the current calendar year are required factors to be uSed by the 
County Commissioners in the formula for determining under S 63-3638 (g) (1), 
Idaho Code, each intracounty taxing district's proportionate share of state 
sales tax fund monies. An intracounty taxing authority, such a5 a· city, school 
district, the county itself, cemetery district, etc., may receive bene�ts from the 
sales tax fund to the extent they, the city in this instance, iinpose alevy. Since 
a city is not authorized to impose the levy under § 40-2709 (l);/ciaho Code, 
neither the formula provided by !iS 63-3638 (g), 63-3638 {g) (l)�ldtiho Code, 
nor the sales tax fund itself enter into the computation of the am.otint of either 
sales tax fund monies a city is entitled to receive by reason of that levy or into 
the computation of the amount of money a city is en tided.to reeeiVe by reason 
of the imposition of the levy authorized to. be iniposed under s·4ol2709 (i ), 
Idaho Code, by a highway system or district. These two sectioils!ofthe/daho 
Code, i.e., §§ 63-3638 (g) and 40.2709 (1) operate inde'pendendy cif each other. 
Therefore, it is our opinion' that the levy provided for by '14�270',)"(1), /daho 
Code, does not authorize a city to receive any moniesJrom ,t!U!''Sliles)axJund 
and the .county auditor does not take , the sales taX fund mtt:i.rcClliSid�raiicin in 
determining the city's . share of the levy' imposed un<tei '' 4Q:.27og,(l), ·JdahO ·. 
Code. ·'- - - , _ _ , :-- , . .. ,.., . . 
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2. Since it js our .opinion. that the county auditor does not take the sales tax 
fund into consideration in determining the city's share of the levy imposed 
under § 40-2709 (1), Idaho Code, and .that such code section operates inde· 
pendently of the sales tax fund formulas provided by l!i 63-3638 (g) and 63· 
3638 (g) (1), Idaho Code, we need only look to § 40-2709 (1), Idaho Code, in 
order to determine the amount of money a city receives by reason of the imposi· 
tion of that levy. 

It is our opinion that §·40-2709 (1), Idaho Code, expressly and clearly pro­
vides that a city whose boundaries are within a highway system, highway district 
or a good roads district receives, by reason of the imposition of the levy author· 
ized to be imposed under § 40-2709 (1), Idaho Cbde, revenue in an amount 
equal to 50 percent of the total amount raised by the imposition of that levy 
upon property· located within the boundaries of that city. 

This opinion is not intended to concern itself with or to provide legal guide­
lines in regard to whatever additional revenue a city may lawfully budget and 
raise through its own budgeting and property tax levy authority for construction 
and maintenance of its .roads and bridges. Likewise, this opinion is not concern· 
ed with the formulas for determining the amount of sales tax fund monies a city 
should receive from the county in which it is located. For guidance on these 
questions, please see Official· Opinions No. 74-137, dated March 1 1 , 1974, to 
Don C. Loveland from W. Anthony Park; No. 74-187, Dated July 25, 1 974, to 
J.D. Hancock from William McDougall; and No. 74-24, dated August 7, 1974, 
to Mr. Lee R. Dorman from William McDougall, copies of which are enclosed. 

AUTHORITIES CONSIDE�D: 

1 .  Idaho Code Sections. 40-2709 (1); 63-3638 (g); 63-3638 (g) (l); and 63-
l05Y. 

2. Former Idaho Attorney General's Opinions: (a) .No. 74-137; (b) No. 74-
187; and (c) No. 75�24, 

. . . 
3. Idaho .Session. Laws Considered: (a) S.L. 1967, Ch. 1 16, pp. 229-233, as 

amended by S.L. 1970, Ch.J a3,  pp. 531-532. 

DATED this 7th.day of April, J975. 

ATTORNEY .GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
.· . • 1 ,  . A�torn�y Gen,�rai 

ANALYSIS BY: · , )' :: · 

i. • •. ' . . , ; � ' , _. 

WILLIAM MCOOUGALL . 
Assistant Att�mey.,Gen�ral: • • 
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ATTORNEY GENERAL OPINION NO. 1 5-75 

TO: Governor's Council on Criminal Justice 
William L. Price, Executive Director 
Ben Kehr, Research Consultant 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Does legislation providing for the issuance of search 
warrants pursuant to telephoned petitions and affidavits from police officers 
meet constitutional requirements? 

CONCLUSION: There is no constitutional prohibition against the use of tele­
phoned petitions and affidavits for the issuance of search warrants. No general 
answer can be given with respect to the constitutionality of particular legislation; 
each proposed enactment would necessarily have to be examined and its consti­
tutionality considered on the basis of its specific provisi�ns. 

ANALYSIS: The Fourth Amendment to the Constitution of the United States 
and Art 1 ,  Sec. 1 7, of the Idaho Constitution, which contain the proscriptions 
against unreasonable searches and seizures, do not address themselves directly 
to the question of what procedure is to be followed in order to obtain a search 
warrant . The Fourth Amendment to the federal constitution provides that: 

"The right of the people t!) be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be vio· 
lated, and no warrants shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly descnbing the place to be 
searched, and the persons or things to be seized." 

The Idaho Constitution, allowing for minor differences in wording, is essen­
tially the same. 

The body of case law construing these constitutional provisions is generally 
consistent on the point that the constitutional requirements are not to be Jiyper­
technically defined. Rather, the Constitution is to be construed in such a way as 
to give effect to the substantive requirements of the 'Prohibition agahist un­
reasonable searches and seizures. Thus, it has been said that a policeman's affi­
davit is not to be judged as an entry in an essay contest. United States v� Harris, 
403 US 573 , 29 L.ed. 2d 723 (1 97l); Spinnelli v. United Staies/393 VS 410, 
21 L.ed. 2d 637 (1969). What is important is that probable cause be shown 
before a magistrate who can make a detached and, neutral evaluation with re­
spect to whether the material presented to him affords ground for believing that 
there is probable cause to search. 

Assuming that the customary requisites of probable cause are Shown, how· 
ever, the Supreme Court of Idaho has not required especially .qgid :adhe�eiice 
to formalities in the issuance of search warrants. In the. case ofStqfe, v. Badger; 
No. 1 1 227, 2 1  ICR 661 (1 974), the Court held that the affida�if�ch�ls:'.fe" 
quired to support a search warrant need not be reduced 10 'Yfiting;�ilf inay be 
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taken: under,oath �d electronically recorded, 'fhe case is decided consistently 
·with _Rull' 4:1 of tl\e RW,es o,f Crimin.al Practice 11nd Procedure, which abrogates 
previous sfatu�ory r.equ�e�ents for written affidavit. The Badger case appears to 
clear the J1lajor hur�� to receiving telephoned petitions and affidavits. As long 
as such pEititioriS ari!l affidavits are record!'d and transcribed, there is little practi· 
cal difference between , an affidavit. electronically recorded under oath in the 
courtroom and ·one electronically recorde'd over the telephone. No distinctiqn 
of constitutional importance between these two kirids of procedures comes to 
mind. 

From a practical point of view, any legislation which is considered to imple­
ment telephonic submission of affidavits and petitions for search warrants 
should clearly provide for a permanent record of the petition and affidavit. 

In any case where the sufficiency of a search warrant is challenged, a strong 
burden falls upon the : State · to demonstrate the reasonableness of the search, 
and, for this purpose, the State must rely upon the record of information sub­
mitted under oath· fo the magistrate. Enabling legislation Should also clearly 
specify who is responsible for recording and transcn"bing the telephonic conver· 
sation, whether the ma8istrate or the petitioning law enforcement officer. More­
over, guidelines Should be set out by law enforcement agencies specifying the 
occasions when the telephone procedure should be used. Otherwise, law enforce­
ment officer$ might be>teinpted to over-use this procedure. The telephonic 
procedure is' more · cliinbersortte than the standard practice of submitting written 
affidavits and · offers greater opportunity for confusion and error. Telephone 
procedure Should be used only when time limitations preclude resort to the stan­
dard methods of obtaining search warrants. 

DATED this 19th day of March,. 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF'IDAHO 

. • WAYNEl,;, KIDwELL 
Attorney General 

LYNN E. THOMAS · 

Deputy Attorney General 
Criminal Justice Division · 

A1"00�EY GENERAL OPiNION NO. 16-75 -::):'•--; :\� : . - ! ·:_;, '  ':.'.": ·:�.: · . ,. -. .  ' '  ' ;  

TO: Mr. &old Blain 
Admiilistrator 

· · · 
. 

Idaho DiY Pea and· 1..eiitil Commission 
· P.Ct BOx 8566 
MoSc:ow� Idaho 83843. . . . .  ' - .. _-.·,;�· -· '· -· , . . .. ·. . 

Per ieq�t'fotAtt'i>mey �neral Opinion; , 
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QUESTION PRESENTED: Section 22-3506, Idaho Code, provides that mem­
bers of the Pea and Lentil Commission are to serve for terms of three (3) years, 
though they may not serve for more than two (2) such terms. Query - Does a 
vacancy filling to complete eight (8) months on the unexpired term of a commis­
sion member constitute a. "term of office" within the meaning of Section 22-
3506 so as to statutorily preclude the vacancy appointee from serving two (2) 
terms, independent of that of his predecessor? 

CONCLUSION: No. A gubernatorial appointment to fill a vacancy on the Pea 
and Lentil Commission does not affect the eligibility of the vacancy appointee 
from serving two (2) full three-year terms. 

ANALYSIS: A vacancy filling has as its purpose to appoint one to complete the 
unexpired portion of the predecessor's statutory term of office. A "term of of­
fice" is that period fixed by statute not the unexpired portion of that term. 
State v. Yelle Washington, 1 2 1 P.2d 948, 949 ( 1 942). In the instailt case, Mr. 
Jerry Johnson was appointed by Governor Cecil D. Andrus on November IO, 
1 97 1 ,  to fill the vacancy occurring through the resignation of Commissioner 
John Kuhlman. Mr. Kuhlman's term expired June 30, 1 972. As the vacancy 
appointee, Mr. Johnson served to complete his predecessor's term. On July I ,  
1 972, Mr. Johnson was then appointed by the Governor for a full three-year 
term to expire June 30, 1 975. By such appointment, Mr. Johnson began his first 
term on July I ,  1 972. It is, therefore, my opinion that upon completion of this 
term, Mr. Johnson is eligible for reappointment by the Governor to a second, 
three-year term notwithstanding · his eight-month's service as a vacancy 
appointee. 

AUTHORITIES CONSIDERED: Section. 22-3506, ldaho Code. 

DATED this 3rd day of April, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Assistant Attorney General 

ATTORNEY GENERAL OPINION NO. I 7-75 

TO: Mr. C. A. "Pete" Peterson 
Nez Perce County Asse8sor 
County Courthouse 
Lewiston, Idaho 83501 

Per request for Attorney General Opinion: 
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.QUESTION PRESENTED: What is the criteria for implementation of the de­
preciation schedule regarding licensing of pleasure.boats pursuant to Section 49-
218 (d), ldf!ho Cqde.? · : ·. · :.. · '  ' 

CONCLUSION: Section 49�218 (d) ¥tlculates depreciation schedules for li­
censing purposes on all inboard, outboard and sail boats used for pleasure. Four 
schedules exist therein allowing progressive depreciation according to enumer­
ated age categories. The appropriate depreciation schedule is allowed upon the 
criteria of age of the boat, only. Thus, no allowance for the appropriate depre­
ciation may be made unless and until the statutory age criteria is met. 

ANALYSIS: Section 49-218 (d), ldaho Code, reads: 
"The' folloWi�g depreci�ti�n shall be allowed on all inboard, outboard 
and sail boats: 

4 to 6 years old, inclusive, t 's% of the above fees; 
7 to 10 years, inclusive, 30% of the above fees; 
1 1  to 15 years old, inclusive, 40% of the above fees; � ' . . ' . 

1 �.years and older, 50% of the above fees. 
Each of the· four 'categorieii. specifies age groupings to trigger the appropriate 

depreciation scJi�ciut.e: . : . : ! : . ' ' 
' . . 

f' 
Section 49-21 8  (d) should be construed in conjunction with Section 49-217, 

Idaho Cof!e. S��ti'?n .. �9-211,/daho <(ode, requires .the annual Jitensing of such 
craft. One may. c:o���P�- -tha� l:!y virt'ue thereof, the depreciation schedules of 
Section 49-218 (d) Shoutd b'e implemented upon the appropriate application for 
license. For example, .a depreciation allowance of 15 percent should be allowed 
follo�g .!11�· appµC:!l�io� Jar a fo� annual boating license. 

Scrut�y �of .the'�. i�� stahites dt)es not support such a contention. It is con­
ceivabll! that, .�P.<>D, oil,�'1( app.licaii()n :for' if fourth annual license tllat the boat to 
be licensed woilld be· of th'tf age,' three years anCI one day. Ii1 such an instance, 
the criteria of the depreciation schedille oolild not be met as the boat would· not 
?e fo11r. ye�. oI� ,W]tp,, t!1� �e��ti�n of �� fourth licensing year. No conflict 
ts per�1ved,b�t��eJ}.,µt�,llPP�C:��o� of. Se�tio� �9�21? and Sec:tion 49-218 (d). 
The former prescnoes annua1'1icensmg of pleasure craft. The tatter allows for a 
depreciation,, J.e�, a �ductionJn the .licensing fees upon_ the criteria of age of the 
boat ;<>nly. It'ili'irty'..9pilliort ifia(notWithstandiDg the arufoal license requirement 
of Sec�on ',49;��.7 ;,:�e; ���#>�pa�e:,�au#i_o#,�:tli� :u��g fe,es .does·not ·ac- · 

crue to the� ben-efit. of tne boat's owneruntil. said boat IS of the actual age pre­
scribed .in the four .'depreciation schedutes found Withiii Section 49-218 (d)� 
Idaho Code · : · .• · .  ! ' i j :  .. � .: � }!'" J\.i:�f.; ··�./� ', · ·· . ;, - , .  • ,  ·, · , �&W���������:., ��c��� 49�� .. 1 • .'fda� Code; Section 49-
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DATED this 7th day of April, 1 975. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

ANALYSIS BY: 

CHRISTOPHER D. BRAY 
Assistant Attorney General 

ATTORNEY GENERAL OPINION NO. 1 8-75 

TO: Mr. Roy C. Holloway 
Assistant Prosecuting Attorney 
Cassia County 
1 4 1 9  Overland Avenue 
Burley, Idaho 833 1 8  

Per request for Attorney General Opinion. 

QUESTION PRESENTED: You have asked this office the following question: 
"Do the laws of the State of Idaho require the Board of County Commissioners 
to appoint a Zoning Commission and, therefore, establish a county zoning plan; 
or is this discretionary with the County, and may they refrain from zoning 
activities." 

CONCLUSION: It would seem that Section 3 1 -3804, Idaho Code, is written in 
such a manner as to be mandatory; each county is required to have a "zoning 
commission." 

It would also seem that Section 3 1 -380 1 ,  Idaho Code is not mandatory. 'The 
county commissioners may zone. This is discretionary. Also July I ,  1 975, a new 
law goes into effect that requires planning and ioning and other things. It is 
Chapter 1 88 of the 1 975 Session Laws, Senate Bill 1 094. It will completely 
replace and repeal previous laws on the s1,1bje9t. 

ANALYSIS: In 1 957 the Legislature enacted Chapter 225 which was conipiled 
as Section 3 1 -3801 , et. seq., granting certain counties the right to zone and pl,an. ' I, . . • • , . • 

The grant of this right to zone was 
'
:give

:
n directly to• the Brnuds of courlty 

commissioners. The section in,corporated by '.reference the power8 theO.'exl}ting 
in cities and in villages {such powers had beeri granted to citie� arici Villages m 
1 925, Chapter 1 74, Section I ,  page 3 IO). 

· ' · 

Attached is a copy of Chapter 4, Title 50, Idaho Code. At that time (t9s7j 
the power to zone .was granted only to urban counties and only, a(tei:a ,r�f«(i:e,it 
dum type election as set forth in Section 2 of the legislative act.of1 9,57;(Chap­
ter 22, compiled as Section 3 1 -3802). 1 • · • • · ., ' ' '.· , •• 
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Section 4 of the act of 1957, Chapter 225 provides for a "zoning commis­
sion" for 'appointment ·by th¢ county commissioners. This is somewhat of an 
anorll3Iy. ' The 'section by reference states that the urban counties shall appoiD.t 
a conumssfori as atithoriZed by Sectioris -50-270l·through 50-2108,Idaho Code. 
Sections 59"�701 through 50-2708� Idaho Code, gave cities power to appoint 
"planning commiSsions" with powers to make comprehensive plans for land use 
and developmellt, 'and"plans for zoning; etc., as spelled out in Section 50-2705, 
Idaho Code '(1935; l stex.' sess., Chapter S t ,  section 5, page 134)'. This type 
commiSSion is not' allowed to do the actual passage of zoning ordinances. That 
power is given-to --the county commissions under Sectfon '3 1-3801 ,  Idaho Code. 
The function of the commission is planning and preliminary hearings for zoning 
and proposals foi: changes fu plans -or zoriing. ·However, it may be a realistic ap­
proach to call it the "zoning commission" and to have 'orily one such commis· 
sion rather than to have separate -planning and zoning commissions since pro­
posalS for changes to it and since under section 50-406, Idahp Code, it may be 
given the powers of the zoning commission by the county 'commissioners or city 
council. · 

In 1967 all of the Idaho laws relating to cities (Title 50, Idaho Code) were 
repealed and a new law relating to cities was passed (1967, Chapter 429, page 
1249). In this new _ city law were chapters somewhat similar but not the same as 
the former zoning and planning �ws (Chapters 1 1  and : 12  of Title 50, Idaho 
Code). 

-

The new planning law, Sections 50-1 101 ,  et. seq., Idaho Code, provides that 
"when any city or county desires to avail itself of the 1power conferred _  by 
. . .  " the chapter, the county may create a commission, etc. The old chapter 
50-2701 ,  et. seq., had provided for cities and villages and counties and that they 
could ' create boards. The old law required that the appointive members of a 
commission had to be residents and taxpayers of the district; that they served 
without compensation. They could orily be removed after public hearing. The 
above matters are different than' under the 1967 law, and the duties were some­
what differently worded under the old and new laws. 

The old plarurlng law was passed in 1935 (1935, 1st sess., Chapter 5 1 ,  and 
Section 50-2701 ;  et. seq., page 34). 

Thus, counties have since 1935 had the power to plan. In 1957. the "urban 
counties" were given the power to zone and ·in 1961 all counties were given 
power .to zone �ut - this power to �ne �as µmited by the _ necessity of calling a 
splicial'electjori'to'de�etmine wheth,ei'oi: not the courityshould ione: The 1961 
cluinge ai,o\\redtfuibltli cc>Urities.to:'rone' Without ;�lectitjm but 'required special 
elections ' iii 1a1Pbtfi�r'oountieS'. before'zonllig.' Pie'vious'fo ' 1961 ,  'llrban ci>uritie� 
had beeri requir.9<l'fo hold special elections before �ning. Then in 1965, Chapter 
12: and· :2o;'the; tail,r 1was' ll:gain amelided 'to 1do'. �way Witll '.tlie'etectio'ri' pi:omion 
and provide -that all boards of county commissioh�r! had the po\\rer5·ofehapter 
4, Title 50, J_dQ/jOi(}jde::and foptOvi�e that ''the board of county commission­
ers,; of; eacli!.-'cfiiliify ' siian1 'a! '" '  'lli'f a oonimiSSiori; as' a'uthonzed-by · 'Siictions 50-
2701 ):���'.��I���.��1�1rc.d��t \: <:... ::;; :._ ;�. : : ' · :  : , . ,  . 
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Also, it should be noticed that in I 967 when the new city codes were adopt­
ed, Section 50-1 1 -1 ,  Jdalzo Code ( 1 967, Chapter 429, Section 203, page 1314), 
it was pennissively provided that counties could take advantage of the new plan­
ning commission Jaw, but on the other hand, it was not provided that counties 
could take advantage of the new zoning law, Section 50-1 201 (1 967), Chapter 
429, Section 209, page 1 3 1 6). It thus appears that counties were intentionally 
excluded from Sections 50-1 20 I through 50- 12 10, Idaho Code ( 1967, Chapter 
429, §§ 209-2 1 8) since sections on both sides of sections 209 to 2 1 8  dealt with 
counties, e.g., 1 967, Chapter 429, §§ 203-208 and § 222, 223 and 2 1 6. 

A new statute may refer to another statute and make the latter applicable to 
the subject of the new legislation. 

50 Am.Jur., Statutes, Section 36 

Gillesby v. Board of County Commissioners 
17  Idaho 586 
107 Pac. 7 1  

Hodges v. Tucker 
25 Idaho 563 , 576 
1 38 Pac. l l  39 

Nampa and Meridian I"igation District v. Barker 
38 Idaho 529 
223 Pac. 529 

Boise City v. Baxter 
41 Idaho 368 
238 P.2d 739 

In Re Garrett Transfer Co., Inc. 
53 Idaho 200 
23 P.2d 739 

Devery v. Webb 
58 Idaho I 1 8  
70 P.2d 337 

American Jurisprudence at 50 AmJur: � Stat11tes, .  Section J6, says: thatt_he 
purpose of such a practice is to iJ1<;oi-poratein-t_o ne.w 11c� th,� ;p�oy�<>:ns pf o,ther 
statutes without encumbering the statute.bo_qks by unne�e�ry repet�ti()n. 

, · ,. . 

The operation and effect ofa ref�re.nce statute ad6pting_ a'.p�rt��Jia! proyision 
of some other statute is as .follows: - · 

. _ 

· 

-: .·,, , 
. ·  .o . .  ,. .: , , : . :: .. ':_; · . < :./ .' . . }. ·: :;\::.<..�, ·:··I�J) ··_:;-·_� <· 

"The repeal or amendment _ of the adopted .statute ill.n() :Way:911a�8�� 
the operation of the adopted ' sta'tut�-i�<the,a,��pting�ta!���;,';!a'ei;�r.�'. 
v. Webb, supra; Nampa-Meridian Irrigation District v. Barker; Supra. 
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Another method . of stating this is the following quote from the Nampa­
Meridian Jn'igation District v. Barker case, Supra: 

"Such adoption takes the statute as it exists at the time of adoption 
and does not include subsequent addilions or modifications of the 
statute so taken." 

Devery v. Webb, Supra. makes the following statement: 

"Where a specific provision or direction of a statute is referred to and 
adopted by a subsequent enactment, the repeal of the former statute 
does not work a repeal of the specific provisions thereof adopted in 
the latter, so far as the same is requisite or applicable to the operation 
or enforcement of the subsequent statute." 

Thus, as to counties, it appears that the older statutes are still in effect and 
that zoning by - a  .county must be done under the older statute whereas the 
"zoning commission" of the county may be following either the older statute 
or the newer one. 

Section 31-3804, Idaho Code, as it now reads, provides that "each county 
shall appoint a comrni�ori." There is not complete agreement iri this office as 
to whether this is mandatory or not since Section 50-2701 ,  Idaho Code and 
Section 50-1 101 , Idaho Code are both permissive. 

However, "shall" is usually a mandatory term especially when it is used in 
statutes. See Webster's·New Collegiate or New Intemationtl Dictionaries. 

Also, the term "shall" has to the best of this writer's knowledge always been 
construed as mandatory in Idaho case law. Pierce v. Vailponde, 78 Idaho 274; 
Hollingsworth v. Koelsch, 76 Idaho 203;Moscow Vetr. Club v. Bishop, 69 Idaho 
348; State, ex ;el Sweeley v. Brown, 62 Idaho 258. 

On the other hand, "may" is sometimes construed to be permissive and some­
times construed to be mandatory •. State, ex rel /'arson v. Burley Trade Co. , 
58 Idaho 617; Willi v. Basin Mining Co. ,  Ltd, 1 6  Idaho 313; Barton v. 
Schmershall, 2 1  Idaho 562. 

Perhaps the best statei:nent of the matter is found in 59 Corpus Juris 1079-
1080: ; . 1 "  . " . • 

"As a general rule, the word ·�ay" when used in a statute is permissive 
only and· operates to confer discretion while .the word 'shall' is impera­
tive oper�ting io impose a duty which may be enforced." · · 

Thus, the term '''Shall" in Section 3 1 :3804, 'Jdaho Code, is in ail likelihbod 
meant to , b? -�'"1d,tory � It �oul�, �s'? , br np:t,iced, however, tha! a new I 975 
law, Senate -Bm 1094 (1794 Session laws, ch. 188) takes over tlus matter and 
that it r�peals �ci replaces ali of th� ea�li�r la�s on the subject. A copy of that 
law is included for.:your inforrnation:'There are a niuj1ber of cases holding that ' ' :  ;: . . : 
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a statute may be continued, extended, or changed by a reference statute and any 
appropriate language for the purpose. · 

AUTHORITIES CONSIDERED: 

1 .  Section 3 1 -380 1 ,  Idaho Code. 

2. Section 3 I -3804, Idaho Code. 

3. Section 50-I I - l , Idaho·Code. 

4. Sections 50-2701 ,  et. seq., Idaho Code. 

5. 50 Am.Jur., Statutes, Section 36. 

6. Gil/esby v. Board of County Commissioners, 1 7  Idaho 586, 1 07 p. 71 . 

7. Hodges v. Tucker; 25 Idaho 563, 476, 1 38 P. I 1 39 .  

8 .  Nampa and Meridian Irrigation District v. Barker, 38  Idaho 529, 223 P. 
529. 

9. Boise City v. Baxter, 41 Idaho .368, 238 P. 1 029. 

I 0. In Re Garrett Transfer Co., Inc. ·, 53 Idaho 200, 23 P.2� 730. 

1 1 . Bevery v. Webb, 58 Idaho 1 1 8, 70 Ji.2d 337. 

I 2. Pierce v. Vailponde, 78 Idaho 274. 

1 3 .  Hollingsworth v. Koelsch, 76 1daho 203. 

1 4. Moscow Vetr. Club v. Bishop, 69 Idaho 348, 

I S . State, ex rel Sweeley v. Brown, 62 Idaho 258. 

1 6. State, ex rel Parson v. Burley Trade Co. ,  58 Idaho 617. 

1 7. Wall v. Basin Mining Co., Ltd. , 16 Idaho 313 .  

1 8. Barton v. Schmerslzall, 2 1  Idaho 562. 

DATED this 9th day of AprJI, 1 975. . , _ ; ·:: .  

' w  AYNE L. KII>WE'i.L ·. 
Attorney Geneiaf · · 
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ANALYSIS BY: 

WARREN FELTON 
Deputy Attorney General 

ATTORNEY GENERAL OPINION NO. 1 9-75 

TO: Clyde Koontz, CPA, Legislative Auditor 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

58 

1 .  Must the greater Boise Auditorium Board, under the conditions now exist­
ing, notify the Idiiho Liquor Dispensary to cease the distributions from the 
liquor fund or 

· 2. Can the Idaho Liquor Dispensary cease making its distribution from the 
liquor fund of its own volition , in view of the facts which are known or can be 
transmitted as a public infonnation? 

CONCLUSION: The greater Boise Auditorium Board, or any other auditorium 
board, under the conditions now existing, must notify the Idaho Liquor Dispen­
sary to cease the distribution from .the liquor fund upon the retirement of all 
obligations and indebtedness, other than ordinary operating expenses, even 
though their 50% allocation of the county funds has not been reached. 

ANALYSIS: The Idaho Legislature in 1974 enacted § 67-4927, Idaho Code to 
provide funding for the auditorium districts which have incurred bonded indebt­
edness, or prior to the 1 975 amendment of this section, "any other outstanding 
obligation other . �han ordinary operating .expenses . . . .  " . This section provides 
that " . . . there shall be allocated to each such auditorium district and paid 
to the treasurer thereof fifty per cent (50%) of all moneys apportioned to any 
county . . .  out of the liqµorfund of the State of Idaho . .  .'.' (Emp�asis added.) 
IL further provides that ''upon the retirement of all obligations and indebtedness 
other than ordinary operating expenses, or before such date at the discretion of 
the board the board shall again notify the Idaho Liquor Dispensary in writing to 
cease such distribution and all such moneys thereafter shall be distributed ac-
cording to law.'' (Emphasis added.) 

· 

The mandatocy'. language of this section clearly indicates that once .an audi­
torium district qualifies for a distribution from the Liquor Dispensary, it is �n­
titled to 50% of al!' monies apportioned to the county. It is also clear that once · 
their indebtedness is retired the board must notify the Liquor Dispensary to 
cease further 4istribution. However it is not clear how much money the Liquor 
Dispensary· shiml4 distribute if the indebtedness is less than 50% of the money 
apportioneci .tp:the cuunty. In order to eliminate the inconsistency of the word­
ing of thiS sec#on, u is necessary to consider the purpose of. the provision and 
the.legislaH�e intent. 
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It is obvious that Section 67-4927, ldaho Code was intended to provide funds 
for auditorium districts to meet their financial obligations, especially a bonded 
indebtedness which is necessary to finance an auditorium. The requirement that 
the board notify the liquor dispensary once that indebtedness is retired, indi­
cates that this funding is made available for the amount of the indebtedness 
only. If such indebtedness should be less than the maximum 50% allocation, 
then the distribution from the liquor dispensary should only be in the amount 
of the indebtedness. 

In conclusion, § 674927, Idaho Code authorizes the Liquor Dispensary to 
distribute to a qualified auditorium district the amount . of . their indebtedness 
up to 50% of the moneys apportioned to the county. In turn the auditorium 
board is required to notify the Liquor Dispensary once their indebtedness is 
retired, in order that any further distribution from the fund may cease. 

AUTHORITY CONSIDERED: 

I .  Section 67-4927, ldaho Code. 

DATED this 8th day of April, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

URSULA GJORDING 
Assistant Attorney General 

AITORNEY GENERAL OPINION NO. 20-75 

TO: Mr. R. Keith Higginson 
Director,ldaho Department of Water Resources 
State Capitol 
Boise, ID 83720 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Whether, for the purposes of the permit applied for 
by the U.S. Bureau of Reclamation for Ririe Dam, Wjllow' Creek islribuiary to 
the Snake River; and if so, would that permit he subjecdQ earlier Sitake River 
rights. 

· · · · · · · ·· · ···· · : · · ·  ;
·
· . . .  ··· . / ·, · ·  

CONCLUSION: It would appear evident that Willow Creelc 'isjfibut�ry to the 
Snake River, and as such the prior rights on .the Snake· h�v" .'i�e. righ(i� call 
upon Willow Creek to satisfy those prior" needs'. Thus:' 'aiiy pennit issu�il '.firthe 
Bureau of Reclamation for storage or dther USe, wotifd have id'b(si.rb}cH:rt!J call 
down to satisfy Snake River main stream rights (such as m�iifstreafu 'reser\toir 
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storage). If this is: not done, the main stream rights would .lose the protection 
to which they are entitled. 

ANALYSIS: The application (copy attached hereto) is for the storage of 90,000 
acre feet per se;1Sonjn Ririe .Pam for irrigation. The storage facility is located on 
Willow Creek. The diversion in question would occur primarily in the early run­
off season. Based upon the maps and :description in the memorandum attached 
hereto, and made a part hereof by reference thereto, there could be no question 
that Willow Creek is physically tributary to the Snake River. Since it is well 
settled in Idaho law that water that reaches a natural stream is part of that 
stream, the only real question is the effect this has on the application for permit 
to appropriate filed by the Bureau of Reclamation. 

In those cases decided by the Idaho Supreme Court dealing with this ques­
tion, the trier of fact.had found. that one stream was physically tributary to the 
other and then procei;ded to answer the question presented here. 

In Josslyn v. Daly, 1 5  Idaho 1 37 at 148-1 49, the Court said : 

"The only question of serious importance that occurs to us in this 
connection is as to whether or not this spring and lake are tributary 
to Seaman's Creek. If they . are, then the waters thereof were covered 
by the agreement • • . and the decree . . .  (Malad Irrigation Company 
v. Campbell, 2 Idaho 4 1 1 ,  1 8  Poe, other citations omitted) . . .  " 

Thus', :th�. CO.u�'i piis _'h�ld . th�t a �tr�am that J s in fact tribu�ary to a main 
,stream, is . . 

�o su�je;d �o ptj,0� app�op,i:iatio�s .on th.at. main. streai.n . and can call 
upon the �ri�u�aries tll .  satisfy . those rights . .  In this connection, your attention is 
called to the folli>�g lllitgj.lage'in ioss(yn,' �upra, ,at page 1 49:. . ' .  

: . . .. : ' . � . . . . . . . . 

"It seems self-evident that to divert water from a stream or its supplies 
or triblltarit?s. ·must in. a large measure -diminish · the volume · of water 
in the main stream, and where an appropriator seeks to divert water 
on the grounds that it does not diminish the volume in the main stream 
or prejudice: a prior appropriator, he should . ·; . produce 'clear and con- . 

. vincing evidenceishowlng1 'thtit 'the prior appropriator would not be 
· injur�d or affected by-the diversion. ' The burden is on him to show 
such facts. " (emphasis added) 

AUTHORITIES CONSIDERED: 

1 .  Joss/yn v�·D�ly, J S  Idaho 1 37 at 1 48-149. 
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2 .  Malad l"igation Company v. Campbel/, 2 Idaho 41 I, I 8 Poe. 52. 

DATED this 1 4th day of April, 1 975. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

ANALYSIS BY: 

NATHAN W. HIGER 
Special Assistant Attorney General 

ATIORNEY GENERAL OPINION NO. 2 1 -75 

TO: Tom D. McEidowney 
Commissioner of Finance 
State of Idaho · 

Building Mail 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

I .  Whether automated iellers, specifically 'the Bank of Idaho's "Ida", are in 
violation of Idaho Code, Sectio1,1 26-I002, since they operate 365 days a year; 

2. Whether such machines constitute branch banking. 

CONCLUSION: Automated tellers, or even individual tellers who perform the 
same functions, do not violate Section 26-1002, Idaho Code, when teller opera· 
tions are conducted after hours or on Saturday, Sunday, or legal holidays so 
long as these tellers do not provide direct infonnation or dfrect connection to 
the bank's records or computer during non�bankirig hours, nor can such' tellers 
be classified or defined as branch banks or the Performance of branch banking. 

ANALYSIS: Automatic tellers, and in particular "Ida", perform portion of the 
following functions: 

I .  Permit a customer to drop a deposit in a container for verification 
and entry on the books of the bank owning the deviCe on the follow­
ing business day as a credit to an account or as a payment on an 
indebtedness; 

· 

2. Receive instructions to rearrange the' bank's indebt¢driess: to the 
customer from one account to another on the books of the bank on 
the following business day; -'' •· · 
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3.- Pennit a custo.mer to secure an envelop of prepackaged cash and 
debit his account on the following business day. 

However, a customer cannot, for example, open an account with the bank, 
apply for a Joan, purchase savings bonds, obtain money orders, cashiers checks, 
or travellers checks, maintain a safe deposit box, cash travellers checks, exchange 
currency; or engage in any. of a large number of other common retail banki_ng 
transactions. Indeed, only . an existing customer of the bank may use its services. 
There are nc;>_ nego_tiations. At most, it operates c;>nly as a temporary receptacle 
for documents which n;iay later become a proper deposit. In other words, the 
machine is o�y , a  conduit used much as a credit card, air travel card or the 

. United States' Postal Service. 

Bank use of automatic tellers has grown at a rapid pace and co·ntinues to do 
so, serving �ank.Airiericard, Master Charge and other customers at numerous 
banks throughout the country.' There are currently over 2,000 such machines 
in operation; seven days' a week in over 40 states throughout the United States. 
The machines .are .a comparatively new and significant convenience for the bank­
ing p�blic. Often; \Vo�J<ing pe,ople cannot conveniently effect many routine 
banking transac��ons during �ormal banking hours. Rather than require a special 
trip d.uring workffi.g h�urs,._automatic tellers enable custom�rs to initiate certain 
transactions at their convenience. The machines also provide a quick and sei;ure 
source of cash in the event of an emergency, thus reducing the demand for 
certain retail stores to ei:igage in "check cashing" activity . .  

" J.. • • , • • • • 

Automatic tellers enable an individual to complete his portion of a number of 
routine type transactions not requiring any negotiations with the bank. Trans­
actions are ·not consuinmated until the ·bank actually is notified of the custo­
mer's . ihStructiOris; and 'the amount of funds necessary to implement the instruc­
tion' are · receiVed: and 'verified. This notification, receipt; and verification takes 
place at the bank after collection from the automated teller of the funds left 
there aiid of a tape' Or: other medium upon which all instructions have been re­
cordect :The· bank cannot : give .credit for these funds' prior to receipt and verifi­
cation iltly' more than it · �otild give credit for items sent by mail fo the bank and 
not yet · i-eceiv¢d. These funds do· not ' become · d�posits for· ·any p�rpose until 
received and ·•· accept�d at· the ' banking premises.' Thus the custoiner;s offer to 
create a 'depo�ifrelaii�riship is not accepted, and the confractual debtor-creditor 

· deposit relationsliip does·'not arise;' untirthe funds are received·, counted,' and 
accepted. at the bank. See, e.g., Bernstein v. Northwestern National Ba1ik, 1 51 
Pa. Super. 73, 41_ A.2d �; In .re Farmers State Bank of Amhearst, 61 S.D. 5 I ,  
58-59, 2.89'RW�75, 78�79; ' '  : :  ' 

. . . '; . :· ': :- .. . ' . . � . .  
. ldiili_o Code, Section 26�1 bo2 reads in  ·pertiitent part as· follows: 

'. . ' . : ' ' ' • : • : � ·; . . : : .- i' ' • 

· ·26-l002; :tRANSACTION 'ON HOLIDAYS AND SATURDAYS: 
. . .  Provided; that no ;bank in this state shall keep open for transaction 
of business, or perform any of the acts or transactions aforesaid (bank 
'transactfons)'\ori·;ariy:�attirday. or on ariy :iegal holiday; :and any act 

< :  ,, appointea:'by1Iaw:or' contracts, or iri ariy other way, to be performed on 
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Saturday, . . . may be performed upon the next succeeding business 
day . . .  

Section 73-108, Idaho Code, includes Sunday as a legal holiday. 

Automatic tellers do· not violate Section 26-1002, Idaho Code. The bank it­
self is not open for the transaction of business and is, ·in fact, closed. No-trans­
action accepted and occurring after regtilar banking hours is completed · and re­
corded until the next regular business day. If the maxim.um daily withdrawal 
is made after the close of business on Friday, and then again on :Saturday and 
Sunday, the bank debits the total amount against the customer's account as if 
all withdrawls had occurred on the following Monday; The same: holds 
true for all other transactions. The bank is not open for the transaction of busi­
ness. It is legally "closed". Note, however, that if the automate� teller (or a 
real teller performing the same services) is directly connected (or.ha� access) to 
the bank records or computer, then the service goes beyond mere iriitiation of a 
transaction, and would be in violation of Section 26-1002,Idaizo Code. 

Although automatic tellers only initiate banking transacticms, they are per­
forming a banking service, eventually restilting in a completed transaction. As 
such, they are involved directly in the banking business and, therefore, µitder the 
regulation of the Commissioner of the Department of Firiahce Of the. State of 
Idaho. 

. . 
Turning now to the question . of whether an automated teller is in reality a 

branch bank, it is generally conceded that so long as the device is on the 
premises of a bank, it is lawful and.may be used to its fullest.ex�en.t. : 

Since the use of the device is simply a mechanical ni�ans of c��ul,li�ating 
with the bank, the placing of the device off the physical premises ()f the bank 
wotild not constitute banking nor constitute the device to be a:bm.ic_h bank. 

A branch bank is commonly considered to be a buiJ�g ._contafu�g teller's 
windows, desks and chairs, customer counters, and bank: . .  �nnel with whom 
the banking public may transact a full range ofba�g sc;rvic,es• M.:�l:lt()�ated 
teller is obviously not an "office", and onl)' a v�l}'·.feW:,�fd,ie.�Jlspf trans­
actions normally associated with a .  banking office, or pla�.,9(b!J,�e�.·� be 
initiated at such a machine. It is more closely,.an�9go� t<_>, a;majl·�c:)x or (tele· 
phone through which a customer may commu�cate wi� his l:>a�,to.&c<;omplish 
certain routine transactions. 

· 

. .  · . . . . 
- , · , .  The Comptroller of the Currency of the U�ited<Sta�es: iw.,���'jhat an 

automatic .teller would not constitute branch banking,. or 6e cof1Siclere� a branch 
office, branch agency, additional office, or, �rm,(!�pl�C!Cl:Pf���s#!�fwiiNn, the 
common understanding or thOse terms. AclviSofy opmiori (De¢e:rtil>er: 12; 1974). 
In addition, the Attorneys Ge.neral of Te�;;K�511��'ii(l_iirf!l@(J@;P#ve. author-

:,} ; :> ;� _ ;· � ;  -! .1 ·.:c,!-/\r(1··:.;4 : . ·- �,·-. 

common understandittg of those te�: Ad���rY;�piJ11&.�;��Jii�l']�.·1�74). 
Jn addition? the Attorneys Gene.ral r,>f :rex;as, ;Kan"s;is:•:ijii�::liJQpdlt,ffe.'e_:author· . 
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ized . the use of automatic tellers, although branch banking is prohibited in each 
of these states. 

An automatic teller is merely a mechanical communication device enabling 
an established cu�tomer of a bank to initiate a routine banking transaction at 
his convenience. The same limited mechanical functions could be performed by 
a live teller without violation of statute and in accordance with the same theory. 
If a transaction occurs when the bank is "closed", it is processed and legally 
completed on the next succeeding business day. Therefore, the purely mechani· 
cal transactions executed by an automated teller, or the same transactions exe­
cuted by a live teller, on Saturdays or legal holidays do not violate the statutory 
prohibition of Idaho Code, Section 26-1002, and cannot be considered branch 
banking. · 

AUTHORITIES CONSIDERED: 

1 .  Idaho Code, Sections 26-1002, 73-108. 

2. Bernstein v: Northwestern National Bank, 1 57 Pa. Super. 73, 41 A.2d 440. 

3. In re Farmers State Bank of Amhearst, 67 S.D. 5 1 ,  58-59, 289 N.W. 75, 
78-79. 

DATED this 1 6th day of April, 1975. 

ANALYSIS BY: 

BILL F. PAYNE 

ATTORNEY GENERAL OF IDAHO 
\"' 

WAYNE L. KIDWELL 
Attorney General 

Business Regulations l)jvision 

AITORNEY GENERAL OPINION NO. 22-75 

TO: West Bonne.r Water District No. I 
. c/() ToRi �ooi(e, :&q. 

· P.o:.:Box 788 . ·  .' 
f>riestRive'r,fdaho 83856 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Is it legal to transport Idaho water to the State of 
Washington without specific statutory authority? 

r .' :·: ·�; · ' ', '  ! : \ :  � i .:._ · 

CONCLUSl<:)jlJ;J;.Appropriati�n of. Idaho · water outside . the State is subject to 
reciprocal .tegislaU�n.of that state, arid Washington having enacted such recipro-
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cal legislation is entitled to appropriate Idaho water for use within the �tate of 
Washington. 

ANALYSIS: Jn 1 9 1 5  the Idaho Legislature enacted Chapter 4 of Title 42 of the 
Idaho Code which deals with the subject of appropriations for use outside the 
State. Section 42-405, Idaho Code, sets out the basic law of appropriations of 
water and reads in part : 

Appropriations of water made under the- provisions of - this chapter 
shall be subject to the laws of the state of Idaho relative to administra· 
tion, control and distribution of public waters, so long as_-said waters 
appropriated in accordance herewith shall remain wit/fin the. state of 
Idaho: . . .  (Emphasis added.) 

The Legislature at the same time enacted an exception to the general rule of 
appropriation and § 42-408 provides the following: 

Appropriation subject to reciprocal legislation - Certain waters ex­
cluded. - No permit to appropriate the public waters of the state of 
Idaho shall be granted by the department of reclamation, unless the sis­
ter state, to which it is desired to divert such water,.sha//;have enacted 
legislation generally simikJr in purport to the provisions of this chapter, 
whereby water may be appropriated within such sister state for use 
within the state of Idaho : . . . (Emphasis added.) 

These two statutes read together clearly indicate that the waters of the State 
of Idaho can only be appropriated . for use within Idaho, unless the adjoining 
state which desires to appropriate Idaho water has reciprocal legislation which 
authorizes the diversion of its water for· use within .the State of Idaho. Section 
42-408 excepts certain Idaho waters from out-of-state approDriati�J1S, . 

Due to the lack of such reciprocal legislation in the �ta!e� of Oregon, 
Wyoming and Nevada, the Idaho Legislature passed specific legi$lation atithoriz· 
ing the appropriation of Idaho water for use within :tho� stites.'N��da in 1957 
did enact a general reciprocity statute which antedates § 42-410 of the Idaho 
Code. . , . . . : ·: ; .','_ . .  

On the other hand, the State of Washington inJ 9genacted,.th,r�e;statut�� ­
R.C.W. 90.03.300, 90.J 6. 1 1 0  and 90.1 6. I 20 - whic��,��tliqrlie' app)'opriations 
of Washington water for use outside their state. These. si�f�,!es �-�,:v�fusimilar to 
§ 42-408, Idaho Code, and it would appear that under ldahO,:"iind�Washington 
Legislation a Washington citizen can appropriate'.Idaii6''*aiJi%i ilSC\vithin his 
state. 

Jn 1 970 the Idaho Legislature enacted specific legislatioi:i fof·,th�:,Stllte of -
Washington to authorize · the appropriation :of Idaho Wlitet'for��St;"ili.�li�'iirt�'of 
Pullman, Washington. In light of§ 42408 .and:Washingtoi:i�srrecipi'aci�i�tatuies. 
this section, §4�-4 1 J of the Idaho Code, seems superfluous. _If �.)r";t�i�:��gjslation 
the Idaho Legislature intended ,to- limiLreC:iprocal�agre,e���t:J9!��mcJfi:a��tea 
within the State of Washington;-,Ahen the repeal!�i.'amehdthent:,6f:�!42�08 
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would have been necessary to conform with the intent of §42-4 1 1 .  It would be 
unreasonable to assume that the specific provision of § 42-41 1 ,  Idaho Code 
impliedly repeals § 42-408 of the Idaho Code eliminating reciprocity (unless 
authorized by specific legislation.) In addition the repeal of statutes by implica­
tion is not favored, and normally only takes place when tqe new law contains 
provisions which are contrary to, but do not expressly repeal those of a former 
law making the two laws totally irreconcilable. CJ.S., Statutes § 286, page 477. 
State v. Davidson, 78 Idaho 553, 309 P.2d 2 1 1  ( 1957) ; Rydalch v. Glauner, 
83 Idaho 108, 357 P.2d 1094 ( 1961 ). 

Sections 42-408 & 42-4 1 1 of the Idaho Code are not irreconcilable, nor are 
they inconsistent, but the Legislature merely granted specific authority for the 
appropriation within that area. Section 42-408, Idaho Code is still in existence, 
and authorizes the appropriation of Idaho water for use within a state which has 
reciprocal legislation. Such an appropriation must be ma.de in accordance With 
the laws of the State of Idaho as set out in Chapter 4 of Title 42. 

In conclusion the State of Washington is authorized to appropriate Idaho 
water and use it within the State of Washington pursuant to § 42-408 of the 
Idaho Code and subject to our appropriation laws, and likewise an Idaho citizen 
may appropriate Washington water for use within our state. Only a repeal of 
§ 42-408.-or an amendment to that section will effectively limit the appropriation 
of Idaho water for use in limited areas of the State of Washington. 

AUTHORITIES CONSIDERED: 

I .  lda/10 Code § 42-405. 

2. Idaho Code § 42408. 

3. Idaho Code §42-41 l .  

4. State v. Davidson, 78 Idaho 553,  309 P.2d 21 1 ( l  957); 

5. Rydalch v. Glauner, 83 Idaho 1 08, 357 P.2d 1 094 ( 1961) ;  

6 .  C .J.S., Statutes § 286. 

ANALYSIS BY: 

URSULAGJbRDING 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

Assistant AUomey General 



OPINIONS OF THE ATTORNEY GENERAL 67����������������""-���� 

ATIORNEY GENERAL OPINION NO. 23·75 

TO: Sheriff Thor Flad wed 
Kootenai County Courthouse 
Coeur d'Alene, Idaho 838 14 

' 

Per request for Attorney General, Opinion. 

23-75 

QUESTION PRESENTED: When may a private person execute an arrest within 
the powers and rights granted by Section 1 9-604, Idaho Code? 

CONCLUSION: Section 1 9-604, Idaho Code, will be strictly construed, there­
fore, before any private citizen executes an arrest, he must be able to present, by 
sufficient evidence, proof that a public offense was committed or attempted in 
his presence and that the person arrested is guilty of the offense; that the person 
arrested has, in fact,, committed a felony although not in his presence; or that a 
felony has, in fact, been committed and he has reasonable cause to believe the 
arrested person committed it. Such an arrest should only be executed when the 
assistance of law enforcement officials is not readily available. 

ANALYSIS: An arre.st by anyone other than a peace.officer without a warrant is 
always unlawful except as provided in Section 1 9-604, ldaho Code . . That section 
reads as follows: 

"1 9-604. WHEN PRIVATE PERSONS MAY ARREST' - A  private per­
son may arrest another: 

1 .  For a public offense committed or attempted in his presence. 

2. When the person arrested has committed a felony, although not in 
his presence. 

3. When a felony has been in fact committed, and he has reasonable 
cause for believing the person arrested to have committediC� 

As a general rule, in order to justify a private person· in arresting another 
without a warrant, he must have at least reasonable grounds for.believing the 
person guilty of the charge .. ft must be such: that any reasoitable'·Pe.isori, acting 
without passion or prejudice would have suspected .that ·.the·· pers0n arrested 
committed the offense. One does not have reasonabJe·calise to· believe the person 
arrested has committed an offense unless he has informatfon or facts ·which, if 
submitted to a judge or magistrate having jurisdiction, would . require .the issu­
ance of a warrant of arrest. See Malinciemi 11. 'Groniimg,. 92 Mien; 222, 52 N.W. 
627 ( 1 892); Suell v. Derricott, J 6 J  Ala. 259; 49 So. 895, 23 ORA (NS) 996, 
1 8  Ann. Cas. 636 ( J  909). 

·· · · · 

Under the common Jaw a private person could arrest for .a�j,Qff�q�91<:om· 
mitted in his presence. If he made an arrest otherwise, he.fiid s<>11t his peritSee 
Graham v. State, 143 Ga. 440, 85 S.E. 328 (19 1 5). Se!.!tio!}J,9��ld.�li.t>.;qpde, ·  
is somewhat broader in its scope, however, the peril rll1t1�ins;,,.:•�t;;��iA ;;:;;\\;;:'/ · 
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Looking first to Subsection I of Section 1 9-604, ldaho Code, "a private per­
son may arrest: another for a public offense committed or attempted in his 
presence." A .. public offense" has been held to mean any act or omission for 
which the law has .prescnl>ed a punishment. The term itself is used interchange­
ably with the word "crime." Therefore, Subsection I authorizes a private person 
to arrest ·when 'a "crime" has been committed or attempted in his presence. 
Crime 'would include any felony or misdemeanor punishable by fine or incar­
ceration or both .. See Stratton v. Com, Ky., 263 S.W.2d 99, J OO; Ford v. State, 
35 N.E. 34, 35, 7 Ind. App. 567; West v. Temtory, 36 P. 207, 208, 4 Ariz. 2 1 2; 
Oleson v. Pincock, 25 1 P. 23, 25, 68 Utah 501;People v. Wilkins, 1 04  Cal. Rptr. 
89, 92, 27 CA.A3d 763. 

Exercising the authority granted under Subsection I is the right and privilege 
of every citizen, but in doing so, the person takes this risk, to-wit: if it should 
turn out that the man whom he has arrested was not guilty of a crime or that .no 
crime has, in fact, beep committed, the person causing the arrest is liable in a 
civil action . for whatever damages the arrested party sustained in consequence of 
his arrest and impiisOnment. Thus, to prevent breaches of the peace and even 
bloodshed, private persons must exercise a high degree of care under the rights 
granted by Subsection 1 of Section 1 9-604 Idaho Code. Such rights are limited 
and qualified further by Subsections 2 and 3. 

Subsection 2 states that a private person
. 
may arrest another when the person 

anested 11as committed a felony, although not in his presence. Therefore, infor­
mation, belief, suspicion or. reasollable cause of any degree, of th� arresting per­
son does not justify arrest, on.less the person arrested was, in fact, guilty. See 
Go-Bart Importing ·co., v. United States, 282 u:s. 344, 1s Led. 374, 5 1  S.Ct. 
1 53 ( 1931 ). 

Subsection 3 further qualifies these powers and states that a private person 
may arrest another whep .a felony has been in fact committed, and he has reason­
able cause for believing the person arrested to have committed it. Therefore, 
a private individual .is not justified in arresting for a felony which has not been 
committed in his presence unless a felony has, in fatt, been.committed and the 
person arresting shall have reasonable ciluse: to believe that the person arrested 
is the guilty earty:'..$ee iJ;ad.y v. ·United States, 300 F. 540, 266 U.S. 620; 69 
Led. 472, 45 S.Ct; 99 (1924); State v. Hum ·Quock» 89 •Mont. 503, 300 P. 220 
( 1 931). " · ' ; 

. 

The power grant�d under Subsection 3 appears to be the rule most commonly 
recognized ·m other1jurisdictions'With respect to ·the right of a .private person to 
arrest without )l \Y.a�G ;This power: _and pnvilege · is' supported by Section 1 1 9, · 

Volume 1 �·- ofJhe' AJiierican ·uw· institute �Restilternent of. the Law of Torts, 
which �royjd� l�t_,!f ·:p�t� ·jierson 'is ·- priVileged • to ·arrest· another .without ·a 
warrant for a' cririmiat•6ltense;·lf an��cf or omission constituting a felony has, in 
fact, be6n·co�ttek•l8iid't�e' actor reaSc>nably 'su�cts' that .the arrested party 
committed . s�ltact:'cf�ofuissionJSee · binde;.-v: ·M;/es; · 3 ·Oregon 35 ( 1 868); 
People , _Ji;� ��h,/iij�!l.� J1t!lli ;S�;: 44�:P: 94_ (1 896); State v. MoYgan, 22 Utah 
162;6l•·Pi 527;?·' ·.:!'::· . . .. .  :,·�:· • : · ' '  ' ' :· · < ·. . ·· · · : ·  . · . .  : · . .  . 

· 
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Thus, it should be restated, that Section 1 9-604,/daho Code, grants·the right 
and privilege of arrest to private persons when a crime is committed or attempt­
ed in his presence or when the arrested person has, in fact, committed a felony 
although not in his presence or when a felony has, in fact, been committed and 
he has reasonable cause to _believe that the arrested person committed it; These 
are the only powers of arrest granted private persons and any execution under 
this section will be strictly construed by the courts. The right ·ofpersonal liberty 
is a direct grant to private citizens by the Constitutions of the United States and 
the State of Idaho. Therefore, the right of a private citizen to arrest will not be 
extended beyond the strict wording of the statute. 

In order to further qualify and interpret the authority conveyed to private 
persons by Section 19-604, Idaho Code, the statute must be construed in con­
nection with · the authority of arrest granted peace officers by Section .I 9-603, 
Idaho Code. Section l 9·603 reads as follows: 

"19-603. WHEN PEACE OFFICER MAY ARREST. A peace officer 
may make an arrest in obedience to a warrant delivered to him, or may, 
without a warrant, arrest a person: 

· 

1 .  For a public offense committed or attempted in his presence. 

2. When a person arrested has committed a felony, although not in 
his presence. 

3. When a felony has in fact been committed and he has reasonable 
cause for believing the person arrested to have ��mmitted it. 

4. On a charge made, upon a reasonable cause, of the commission of a 
felony by the party arrested. 

S. At night, when there is reasonable cause to believe that he has com· 
rnitted a felony." 

It must be noted that the fust three subsections of Section 19-603 ·and Sec­
tion 1 9-604, Idaho Code, are identical in content. However; a.,peai::e officer is 
entitled to arrest upon a charge alone and is not restricted to his·:own personal 
knowledge. It is even more significant that peace officers, by; the very :nature of 
law enforcement, have been granted powers of arrest over and above that of a 
private citizen. 

' · ': - - . ;  

A peace officer may arrest any person who , he, upon; re'8.$0na�le grounds, 
believes has committed a felony, though. it afterwarduppe�. that n.oJeJQ:ny was 
actually perpetrated. It follows- that ·a .cause .of actfon: for�f� �Prisf:>i;tinilnt 
accrues whenever a person is arrested ,and. detained· :by -01le noi .anj�fficer acting 
without a warrant when rio crime has.�-fac,tbe�n ��Jted•m�;�tter,,wha,t 
good faith the party who caused . the ao;e.st · a(:tecJ.;Notliijig;·""\l.i:J��,���l:i.!� · fa,ct 
that a crime has actually .been coMIBitted.wiU;suffi,ce;tc)ju�qf�;�d PiQ��pHhe. 
person making such an arrest. ·Suspicioif without c;�use _:c� µ�!�!�I>� m.i-��use. 
for such action. The two must both exi�t arid be reasoiuibly Well founde4. &.e 
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People v. Hockdsim, 36 Misc. 5 62, 73 NYS 626 ( 1901) ; Ashleys, 12 Coke 90, 
77 Eng. Rpr. 1366, ( 16 1 1 ); 4 Am.Jur. 1 5-26, Arrest, Sec. 22-38. 

In general, similar statutes in other jurisdictions, conferring powers of arrest 
without a warrant on private persons have been more strictly construed than 
those giving similar powers to officers. The authority of an officer to arrest 
embraces and exceeds that of a private citizen. An arrest by a private individual 
may give rise to an action for damages even though an officer would have been 
justified in making the arrest under similar circumstances. See Martin v. Houck, 
14 1  N.C. 3 17, 54 S.E. 291 ;  Graham v. State, 143 Ga. 440, 85 S.E. 328;Ross v. 
Leggitt, 61 Mich. 445, 28 N. W. 695; People v. Martin, 225 Cal.App. 2d 9 I ,  36 
Cal. Rptr. 924. 

It should also be noted that pursuant to Section 19-6 14; Idaho Code, a pri· 
vate person who has arrested another for the commission of a public offense 
must, immediately, take the person arrested before a magistrate or deliver him 
to a peace officer. This section is further qualified by Section 19-6 1 5, Idaho 
Code, requiring that the arrested person be taken immediately before the nearest 
or most accessible magistrate in the county in which the arrest is made. 

In conclusion, it is the policy of this State and the United States to delegate 
the powers of law enforcement and related powers of arrest, to authorized peace 
officers in the various governmental entities. Private persons must not be per· 
milted to take the law into their own hands by making arrests on mere suspi· 
cion. Section 19-604, lda1w Code, will be strictly construed; therefore, before 
any private. citizen arrests, he i:nust be able to pr?ve,. b;v sufficient evidence, 
that a pubhc offense was comrrutted or attempted ID ·hlS presence and that the 
person arrested is guilty of the offense; that the person arrested has in fact com· 
milted a felony although not in his presence; or that a felony has in fact been 
committed and he has reasonable cause to believe the arrested person committed 
it. The arresting per�n must then deliver the arrested person to the nearest 
magistrate or peace officer without delay. If a private citizen was not required 
the burden of obserVing the5e formalities of law, he .would be able to constitute 
himself an officei: and jailor upon mere suspicion of guilt thereby.placing in the 
hands of the vicfous or ill-disposed, power, the exercise of which might result 
in a greater evil than might arise from the occasional escape of guilty parties 
before officer$ caif be' called or the forms oflaw observed. 

AUTHORITIES CONSIDERED: 

1 .  Idaho Code, SCctions 19-603 and 19-604. 

2. Section l 19, Volume I ,  Am. Law Institute Restat�ment of the Law Torts. 
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4. Malinciemi v. Gro�lung, 92 Mich. 222, 52 N.W. 627 ( 1 892). 
. . 

5. Sueifv. IJeilici>tt, 1 61 Ala. 259, 49 So. 895, 23 LRI\ (NS) 996, 1 8  Ann. 
Cas 636.(1909). · ·· - · · · · · . 

� 
· 
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19. Ashleys, 1 2  Coke 90, 77 Eng. Rpr. 1 366 (161 1). 
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DATED this 29th day of April, 1 975. 

ANALYSIS BY: 

BILL F. PAYNE 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

' . 
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ATIORNEY GENERAL OPINION NO. 24-75 
TO: Don Burnett 

Chubbuck City Attorney 
P.O. Box 4645 
Pocatello, Idaho 83201 • 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Pursuanfto Title 57, Chapter I ,  Idaho Code, is the 
branch bank currently located within the City of Chubbuck the only designated 
depository currently eligible for receiving deposits of funds from the City . of 
Chubbuck? 

CONCLUSION: Yes. The branch bank currently located within the City of 
Chubbuck is the only designated depository currently eligible for receiving de­
posits of funds from the City of Chubbuck. 

ANALYSIS: Pursuant to Section 57-1 04, Idaho Code, every municipal and 
quasi-municipal corporation is considered to be a depositing unit. Section 57-
1 27, Idaho Code, requires the depositing unit to deposit funds in designated 
depositories by stating that except where the public moneys of a depositing 
unit in the custody of the treasurer are at any one time less than $ 1 ,000, the 
treasurer.shall deposit in designated depositories, all public moneys, unless funds 
are diverted to certain other permitted investments. 

( 
Section 57-1 1 1 , Idaho Code, qualifies those that may become depositories, 

reading, in pertinent part, as follows: 

"Any national bank :or any state bank or trust company . . .  and any 
banking office of any such hank or trust company operating branches 
at which offices, deposiis are received, complying with the provisions 
of section 57�128, and engaged in the business of a bank deposit in 
any depositing unit, may become a depository of public funds." 

As cited in Section S7�l1 l ,/daho Code, Section 57-1 28 governs the situation 
where there is more than one designated depository within the depositing unit 
and prohibits preferences among them as to the placement of deposits. 

Since a municipal corporation is defined as a depositing unit by Section 57-
1 04, Idaho Code; and such' depositing unit is required by Section 57-1 27, Idaho 
Code; to dePosit moneys over l I ,Ooo in designated depositories, it follows that · 

pursuant to Sectfon)7Cfl t'Idtiho'.Code, a municiparcorporation is required to 
deposit 'funds iri ·til1i'°approved depositiories Within the depositing unit. There­
fore, pursuant to Title 57, Chapter l, Idaho Code, the Chubbuck Municipal Cor­
poration is t_he depositinf urtit· and' 'any bank; Within that unit, meeting the 
requirements, of Secti<.'n 57�),l l ,  Idaho Code, may qualify as a depository of . 
public fuiids:: IFthe'rei>f follows that the 'branch bank cufrently located within 
the CitY' of 'tliubbuck iVihe. only d�sigil-ated depositor}' currently eligible for 
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receiving deposits of funds from the City of Chubbuck, ifit meets the requisites 
of Section 57-1 1 1 ,ldaho Code. 

AUTHORITIES CONSIDERED: Title 57, Chapter 1 ,  Idaho Code (Sections 57-
104, 57-1 1 1 ,  57-1 27, 57-1 2_8). 

DATED this 1st day of May, 1975. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

ANALYSIS BY: 

BILL F. PAYNE 

WAYNE L. KIDWELL 
Attorney General 

Business Regulations Division 

ATIORNEY GENERAL OPINION NO. 25-75 

TO: Tom D. McEldowney 
Director 
Department of Finance 
Statehouse Mail 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: The Investment Board has .invested monies .of the 
permanent endowment fund through a broker who is also a member of the 
Board and purchased some federally guaranteed lc>ans from �· bank in which 
aqother Board member is a stockholder. QUERY -: Doe$ . th� Board violate 
Article VII, Section 1 0, Idaho Constitution, iOt purc�s secµrlties or invest­
ments from a bank or broker-dealer in which a member of the; Board owns an 
interest or by whom a member of the Board is employed? 

· · 

CONCLUSION: Article VII, Section 1 O, Idaho Constitution,• deems the making 
of profit out of public funds by .any public officer· to. be a· felony. Its proscrip­
tion charges the public official who serves as a trustee of public1:ftirids �With 
utmost fidelity to that public trust. The Investment Board itselfis a statutozy 
entity, not a "public official," and thus ,CantlOt ��Jll violation 9fJJµ� �011�µtu­
tional provision. However, Investment Board .meinbei:s are ·�ubiic offici�" 
within the meaning of Article VII,.Sectipn IQ� ;The.refo� •. 80>; �e,in6ef iS;�u1Jj,ect 
to �riminal sanction if that ,member exlJloi� . � · oth�r;wfse PlOfC�)>ii���,\\'.f th 
or mvestment of permane�t endowment funds for priyate advan�age, ()� -��- .·· . .  • 

ANALYSIS: Article VII, Section 10,ldaho.Constimtion, �e�ds: 
. . . · . . ) ·' , .. ·. - . ; ' · ' .  , .. _ ' , ,  : · .  

. � ': � ;  ,. : . ' 
· , __ <f , , ,  . :- · ·  

"The making . of pro�t, . �reedy , or. ind�ectlf, ,  o�t;of1 s�,���;:�Wi'.�Y: 
city, town, township or: sch9()l district mpney, :or�g'1�� � fo,r 
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any purposes not authorized by law, by any public officer, shall be 
deemed a felony, and shall be punished as provided by law." 

A threshhold question arises as to whether this provision is self-executing or 
whether it requires ancillory legislation to enforce the duty of intt:grity and 
fidelity to the public trust it clearly seeks to impose. Its answer is without 
judicial articulation. �owever, the principles for resolution of the issue have 
been enumerated by the Idaho Supreme Court. Generally, in order that a consti· 
tutional provision be self-executing, it must supply ". . . a sufficient rule by 
which the right given may be enjoyed and protected, or the duty imposed may 
be enforced . . .  " David v. Burke, 1 79 U.S. 399, 2 1  S.Ct. 2 1 0, 2 1 2, 45 L.ed. 249 
( 1900), quoted in Haile v. Foot, 90 Idaho 26 1 ,  409 P.2d 409 ( 1 965). Without 
question, the constitutional framers had the power to make Article VII ,  Section 
IO self-executing. Haile v. Foot, supra. A determination of their intent is to be 

drawn upon consideration of the express language of Article VII, Section 10,  
and of the intrinsic nature of the provision itself. Cleary v. Kincaid, 23 Idaho 
789, 13 1 P. 1 1 17 ( 1 9 1 3). Its language is negative and prohibitory. See State v. 
Village of Garden City, 74 Idaho 5 1 3 ,  265 P.2d 328 ( 1 953). Its intrinsic nature 
is a proscription, criminal in character, upon the making of personal gain or 
advantage by those charged with a public trust in the handling of public funds. 
See Raymound v. Larson, 1 1  Utah 2d 371 , 359 P.2d 1048 ( 1 961) .  The fact that 
Article VII, Section IO, authorizes the legislature to articulate the punishment 
for the crime deemed to be a felony does not negate the provision's self-exe­
cuting .character �Haile v. Foot, supra., 90 Idaho at page 267. (See Section 1 8-
1 1 2, Idaho Code.) Neither would statutes which sought to supplement a self· 
executing provision . Ibid. Its duty of utmost fidelity to the public weal is an 
explicit standard, unfettered in its simplicity, for all those'who choose to accept 
the public trust. cf In re Breene, 28 P. 3 (Colo., 1 890). 

· 

This provision imposes two separate duties, either of which, if violated, sub­
jects the violator to criminal liability . First, as a public officer, one may not 
make a profit, directly or indirectly, out of public funds. Second,  one may 
not use public funds for any purpose not authorized by law. Pursuant to the for· 
mer, an authorized expenditure of public funds is presumed else the latter provi· 
sion is meaningless by repetition. For purposes of analysis, this opinion will 
assume that all investments or purchases by the Investment Board have been 
properly authorized pursuant to statute and{or rules and regulations of the 
Board. In addition, the Board is a statutory entity, the action of which is predi· 
cated upon the collective judgment of its members. Section 57-7 1 8, and Section 
57-720, Idaho Code. The proscription articulated by Article VII, Section IO, 
Idaho Constitution, is directed at those who would implement the authority of 
the Board fof personal gain. It would not invalidate the action of the Board, 
and as . a public entity, the Board cannot . be subject to criminal liability . Thus, . 
the sole question to be considered is whether an Investment Board member is 
subject to criminal liability for "the making of profit" on an investment prop­
erly .authorized by the board in which he is a member. The answer is a cate­
gorical "yes." 

A definitive statement regarding criminal liability·  must be reserved to the 
courts as theinquiry implicitly is one of fact , not law. However, the breadth of 
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Article VII, Section I 0, Idaho Constitution, is of .sufficient sc,ope �� clarity to 
define perinissible conduct thereunder as a legal proposition. Its pa,rameters may 
be cogently perceived througb an anatysis of legal deCisions which scrutinize 
comparable constitutional and statutory. language. A constjtutional, counte_rpart 
to Article vn, Section 10; was recently construed by. the Ut8h Supreme C()urt 
to apply to the fiduciary relationship extant between· the public eniitY a#d the 
public official entrusted with the . adminiStration of public f:unds. Brockbank 
11. Rampton, 22 Utah 2d 19, 447 P.2d 376 {1968). Concurrence. With.the utah 
decision is warranted upon an analysis of the relationship held by .mem.IJ�r8 of 
the Investment Board to the State of Id8ho. They are public officers iiiasmui::h 
as: 

a. The office they hold was created by the Idaho LegiSlature, Section 
57-718,ldaho Code. 

· · 

b. Statutorily, they exercise a portion of the sovereign power of gov­
ernments, i.e., invest the permanent endowment funds of the state, 
and formulate investment policies. Section 57-720 and Section 
57-722, Idaho_ Code. 

c. The powers conferred and duties to be discharged are defmed by the 
�gislature. Section 57-722,ldoho Code. 

d. The duties performed by each Board member are performed inde­
pendently and without control of a superior power, save the low, 
except by the collective judgment of � members the111Selves. Title 
57, Chapter 7. (Note that · though designated positions are to . be 
filled by appointment of the governor, no memb11r serv.es a� the plea­
sure of the governor and may only be removed for cause by two­
thirds vote of the full board. Section 57-719, Idaho Code.) 

. . . 
e. The office held by each is both permarient and. continuous subject 

to expiration of statufory terms� Section 57�719, idaho . Q)de. 
See State 11. Hawkins, 79 .Mont. 506, 257 P. 411 , 418(19�7); c:;ited 
in Jewitt v. Williams, 84 Idaho 93,,101, 369 P.2d 590, 594 (1962). 

They act in a fiduciary capacity for the state of ldaho, as theY.·iue 'statjlforily 
charged with the duties of investment and/or authorization of investnien�'c>f 
permanent endowment funds. Section 57-722, Section 51-i23 imd. Title �8, 
Chapter 5Jdaho Code. · ·  · 

The IdahQ Supreme Court analyzed the duty imposed upon the public'of­
ficial who serves in a fiduciary capacity · in MCRoberts v. Hoar, i8 Idiilio ,  f�3, 
152 P. 1046 (19 1 5). Asked to construe a civil stattite, Section 2�5 'Rey.·C9des 
(Section 59-201 ,ldaho Code), the court declited.: · . .  · 

· · . . 
· 

· ·
.· c· '' ' · , : , · 

"An official's duty is tc;> give to the public ServiCe the tUn,�Jle.��:�r a 
disinterested judgment and the utmost fidelity. Any agreement ·or 
understanding by which his .judgment or duty conflicts with � P.rivate 
interest is corrupting in its tendency. · ' 

, · · · : ·.,  ; · · 
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The fact that acceptance of such (profit] was without fraud and pre­
judice to the interest of the taxpayer is immaterial." Ibid., 28 Idaho 
at page 1 74-5. 

Absent fraud or prejudice to the taxpayer of Idaho, the first clause of Article 
VII, Section 10, Idaho Constitution, embodies a constitutional recognition of 
the fact that the impartial judgment of public servants can be impaired when 
their . personal economic interests are affected by the business they transact, on 
behalf of the state. It admonishes those who would prostitute the public good 
for private gain that they may not do so with impunity. Illustrative of that con­
duct proscribed by Article VII, Section 10  are the facts in People v. Elliott, 
1 1 5 Cal.App. 2d 410, 252 P.2d 661 (1953). Defendant, president of the Board 
of Education of the City of Los Angeles voted to authorize the execution of 
certain contracts with a company who utilized the professional services of the 
defendant via retainer agreement. The defendant stood to profit by the board's 
affirmative vote in two ways. One, the continuance of his retainer agreement 
would be assured as his services were needed in the execution and performance 
of the contracts. Second, defendant received a 10 to 14 percent commission 
on the .gross receipts of those contracts with the company, purportedly for 
services rendered in obtaining the board of education contracts. He was subse­
quently convicted pursuant to a criminal statute prohibiting a school board 
member from being interested in any contract made by the board. The jurispru­
dence of California as well as Idaho establishes the proposition that a public 
office is a public trust created for the benefit of the people. As trustee of public 
funds, a public officer may not exploit or prostitute his public responsibilities 
for private gain. Terry v. Bender, 300 P.2d 1 19, 1 25 ( 1956);McRoberts v. Hoar, 
supra. 

Article VII, Section IO, Idaho Constitution, proscribes a public official acting 
in a fiduciary capacity from using public monies for private gain, regardless of 
the question of monetary loss. to the public. The focus of this analysis, therefore, 
narrows to a determination of the facts requisite for implementation of the con­
stitutional provision. 

The pertinent portion of Article VII, Section 1 0, reads: 

"The making of profit, directly or indirectly, out of state . . . money 
. . •  by any public officer, shall be deemed a felony . . .  " 

The term "directly or indirectly" declares a singular offen8e, i.e., the making 
of profit in· any· manner whatSoever out of state money by a public official. See 
State v. Kuehnle, 85· NJL 220, 88A 1085; 1087 ( 19 13); School District No. 8 
v. Twin Falls, etc., I. Co., 30 Idaho 400, 1 64 P. 1 1 74 (I 9 17). One could argue 
that the . constitutional framers could not have intended to make a public officer · 
criminally liable if the profit in questiOn inures to the official's benefit by virtue 
of ownership . of a single share of stock or status as an employee of a bank or 
brokerage finn ·doing busines8 with the Investment Board. The profit to either 
might ·· be ·  so slight,as to. be imper�ptible. I do not imply that criminal liability is 
determin'ed •Solely upon :the . relationship of stockholder/employee to the corpor­
atioil/oolnpany . -Criminat liability is to be found upon the additional evidence of 
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a criminal .intent to so profit. State v. Rob'inson, 71 ND 463, 2�2d 183, 140 
ALR 332, 339 (l942); State v. Kuehnle, supra., 88 A. at page 1088 .• However, 
once that criminal intent is established, the constitutional sanction is equally 
applicable to the single share stockholder or employee as to the controlling 
stockholder of a corporation, should either exploit their public responsibilities 
for private gain. 

· 

Article VII, Section 10  does not articulate a specific criminal intent as an eie­
ment of the offense it deems a felony. Absent a specified criminal intent, the 
proscription of the constitutional provision implies a general criminal intent. 
State v. Stewart, 35 Idaho 530, 207 P. 1 071 (1922); State v. Parish, 19 Idaho 
75, 3 10  P.2d 1082 (1957). Proof thereof need not be demonstrated by showing 
that the public officer was aware that his acts were unlawful. United States v. 

Crimmins, 1 23 F.2d 271 ,  272 (2 Cir. 1941); State v. Wilson, 4 1  Idaho. 598, 
603, 242 P. 787 (1925). Rather, the requisite criminal intent is shown upon 
evidence which establishes an awareness by the public officer of all those facts 
which make his conduct criminal. Ibid. Affirmative participation by a member 
in the authorization of investments or purchases by the Board with firms whose 
economic interests are shared in part or in whole by the member may infer an 
awareness of those facts by which he ultimately stands to profit. 

''That awareness is all that is meant by the mens rea, the 'criminal in­
tent,' necessary to guilt as distinct from the additional specific intent 
required in certain instances." United States v. Crimmins, 123 F.2d at 
page 272. 

The inference of "awareness" is doubtfully rebuttable given facts showing 
an acceptance of a commission by a Board member upon investments of state 
funds. Similarly, the Board's purchase offederally gu�teed loans through a 
bank having a substantial stockholder serving simultaneously as a board member 
has little ring of coincidence. 

· 

The New Jersey Supreme Court cited the foregoing propQ5iti�n . in State 
v. Lamberton, 1 10 NJ. supra., 137, 264 A.2d 729 ( 1970). There, the defendant, 
one of a three-member public board, was. � 1'0 percent stockholder and employee 
of a corporate entity contracting with the board for goods and services. Con­
struing statutozy- language similar in scope to Article VII, Section JO, the court 
required more than a vioh�tion ()f the letter of the statute .for conviction. It held 
that though the statutory language evidenced no specific intent as an element of 
the crime, it nonetheless implicitly required a showing of a criminal ·intent. 
Ibid., 264 A.2d at page 731 .. However, it refuse�Hhe;contention thatproofofa 
specific "corrupt intent" was, obligatory for: conviction, statiilg:" ; , . . . 

. i . .·• 

-�7o . incorporate. ·  such , a requirement , would . constitute. imPermisSt"ble 
judicial legislation.�· Ibid. See State v. Wilson, supra. . · ; , : ' · ·  . , 

The duty. imposed by �cle VII, se
0
ction :10, Idaho, Con�fl,;;�fo�. ·-�·-the: 

standard by Vthich llll publi� officers are measured-m the per{opriance.of,Qteir 
official nisponsibilities. The responsibilities.ofoffice .ofthe:'resi)ective.'membeis 
of the ·Investment Board are those . of pi:operly utilizing the· usets of the per-
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manent endowment funds in the interest and for the benefit of the citizens of 
Idaho. Those responsibilities are to be exercised with fidelity and integrity . The 
making of profit , no matter how circuitous, from the use of endowment funds 
by an Investment Board member inherently conflicts with the integrity and 
fidelity demanded of his service . One cannot serve two masters, "else he will 
hold to one and despise the other." Matthew 6:24. Faced with an apparent 
conflict, a board member acts at his peril should he do other than to disqualify 
himself from participation in the issue at hand. It is the public policy of this 
state, articulated by Article VII, Section 1 0, Idaho Constitution, that public 
officers such as members of the Investment Board may not make a profit out of 
public funds. Should one do so, notwithstanding that the investment or purchase 
was properly authorized, one acts in a ffepirit repugnant to the Constitution and 
becomes subject to the criminal sanctions imposed thereby. 

AUTHORITIES CONSIDERED: 

I .  Constitution : Article VII, Section I O. 

2. Statutes: Section I 8·1 1 2 ;  Section 255 Rev. Codes (Section 59-201 ); Title 
57, Chapter 7. 

3 .  Haile v. Foot, 90 Idaho 26 1 ,  409 P.2d 409 ( l  965). 

4. Cleary v. Kincade, 23 Idaho 789, 1 3 1  P. 1 1 1 7 ( l  9 1 3).  

5 .  State v.  Village of Garden City, 74 Idaho 5 1 3, 265 P.2d 3 28 ( 1 953). 

6. Jewitt v. Williams, 84 Idaho 93, 369 P.2d 590 (I 962). 

7. McRoberts v. Hoar, 28 Idaho 1 63, 1 52 P. 1 046 ( 1 9 1 5) .  

8.  State v. Wilson, 4 1  Idaho 598, 242 P. 787 ( 1 925). 

9. School District No. 8 v. Twin Falls, etc. , I. Co. , 30 Idaho 400, 1 64 P. 1 1 74 
( 1 9 1 7) .  

I O. State v. Stewart, 35 Idaho 580, 207 P .  1071  ( 1 922) .  

1 1 . State v. Parish,19 Idaho 7 5 ,  3 1 0  P.2d 1 082 ( 1 957). 

DATED this 30th day of April, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WA.YNE L. KIDWELL 
Attorney General 

CHRISTOPHERD. BRAY 
.Assistant Attorney General . 
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ATIORNEY GENERAL OPINION NO. 2.6-75 

TO: D. F. Engelking, Chief Deputy, State Superintendent of PUblic 
Instruction 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: What are the necessary qualifications to be an ell· 
gible elector in a school district election? 

CONCLUSION: An eligible elector in a school district election must be eighteen 
years of age and a resident of the district. In the election for trustees of the ,dis­
trict, the elector mus't also be a resident of the trustee zone from which a trustee 
is to be elected. 

ANALYSIS: Section 33-404, Idaho Code, establishes qualifications for school 
electors as follows; 

"Any person voting, or offering to vote, in any school election must be, 
at the time of such election: 

l .  An elector within the meaning of Article 6, Section 2, of the Con­
stitution of the State of ldaho; 

2. A resident of the 'district and, in the case of election of trustees, 
a resident of the same trustee zone as the candidate or candidates 
for school district trustees for whom he offers to vote; 

In addition to the forl:going qualifications, a school elector shall have 
executed, in writing and immediately before voting, a fonn of elector's 
oath attesting that he or she possesses the qualifications of a school 
elector prescribed in this section. The fonns of electors' oaths shall 
be included in the records and returns of the school election." 

Article 6, Section 2 of the Constitutiqn of the State of Idaho defines an elec· 
tor as: 

". . . every male or female citizen of the United States, twenty-one 
years old, who has actually resided in this'. state or 'territory for. six 
months, and in the county where he or she offers to vote thirty days 
next preceding the day of election, if registered as provided by law, is 
a qualified elector; . . .  " 

Two authorities have altered these constitutional requirements to be qualified 
electors. The 26th Amendment of the Constitution of the United States proVides 
"The right of citizens of the United States, \Vho · are eighteen Y.e�. of age or 
older, to vote shall not be denied or abridged by the United States or by any 
state on account of age." Since Article 6 of the Uni.t�d State.s �Q�tjtl,ltion pro. 
vides that the Constitution thereof is the supreme, law.· of 'the �d� 'Affi�Ie . 6, .· . . 

Section 2, of the Idaho Constitution cannot be in conffict tliereWith. Therefore, . 
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Article 6, Section 2 of the Idaho Constitution has been effectively amended to 
pennit every male and every female citizen of the United States, eighteen years 
of age and older who are otherwise qualified voters to vote in an election. 

The second authority which has amended Article 6, Section 2 of the Idaho 
Constitution is Dunn v. Blumstein, 405 U.S. 330, 3 1  L.Ed. 2nd 274, 92 S.Ct. 
995, (1792) .. In that case. the United. States Supreme Court declared unconsti­
tutional a Tennessee requirement that before an otherwise qualified elector 
could vote in an election in that state, he or she must have been a resident of 
Tennessee for one year next preceding the election. The court held that such 
durational residency requirement violated the equal protection clause of the 
14th amendment of the United States Constitution. The Court did state that a 
stage could impose registration requirements and could close registration books 
up· to 30 days before the election. The durational residency requirement of 
ArtiCie 6� Sectfon 2 of the Idaho Constitution, which requires a person to be a 
resident of the state for six months and of the county thirty days next preceding 
the election, is then also unconstitutional according to the holding in Dunn v. 
Blumstein, supra. The impact of these two au�orities on Article 6, Section 2 of 
the Idaho Constitution. results in voter qualifications to be any male or female 
citize� of the United .State,s, eighteeri years of age or older, who is a resident of 
this state and who is registered as required by law. See Dredge Mining Control 
..: Yes!, Inc. v. Cenarrusa, 92 Idaho 480, 445 Pac: 2nd 655. 

· 

• ' . . I 

The legislature has not provided by law for elector registration in school dis­
trict elections. Therefore, Section 33-404, Idaho Code, on elector qualifications 
must. now be read to state that ·any male or female citizen of the United States 
who is eight�en:years of age or older and who is a resident-ofthe.state and of the 
school district (and �of the. trustee zone in the case of trustee elections) and who 
executes in writing immediately before he offers tQ vote, an elector's oath that 
he possesses. the qualifications as required.. ; 

The . issue of residency is a question of fact, based in large- part on voter in­
tent. If a person presents himself to vote and is willing to execute the sworn 
elector's oath, the judges and ·clerks of the polling place would be ill advised to 
deny that person a ballot .even if the judges and clerks may doubt that the per­
son is a resident of the district or zone. However, the clerk or judge is certainly 
free to inform the . perspective . voter that his vote will be challenged. The judges 
should then make . their doubts concerning residency known to the board· of 
trustees as the · board of canvassers. If the board fmds that a person who voted is 
not a resident, :.then the board should tum the matter over to the prosecuting 
attomey;Jor evaluation and possible prosecutorial action under Sections 1 8-
2302, 1 8-2303, 18-2306, 1 8-2307, or any other section of the Idaho Code, 
making such action.a .crime' · '  . 
. ' ; ;_ �-, . · , '  

· !DATED �s 9th day of June, 1975 • 
. - �. � . . . 

· · ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

: WAYNE L. KIDWELL 
Attorney General 
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ANALYSIS BY: 

JAMES R. HARGIS 
Deputy Attorney General 

ATIORNEY GENERAL OPINION NO. 27-75 
\ 

TO: Monroe C. Gollaher, Director of lnsura,Oce 

Per request for Attorney General Opinion. 

[ ·. · . . 

QUESTION PRESENTED: Does the term "li11bility insurance" as defmed in 
Section 41-506 (1) (c), Idaho Code, including\insurers covering such perils, in 
multiperil package policies as provided in Section 3 (1) of S.B •. 1 229 ( 1975 
Idaho Legislation) include atifomobile liability ilisurance?" 

· 

, 

CONCLUSION: The term "liability insurance" as defmed in Section 41 -506 (I) 
(c), Idaho Code, clearly includes the liability portion of aufomobile liability 
insurance. Therefore, for the · purposes of S.B . .  · 1 229, Section 3 (1) as· eilacted 
by the 1 975 Idaho, Legislature, the liability portion of auioniobile liabmty 
insurance is included in the term "liability �surance'' as defuied hi Section 
4 1 -506 (1)  (c), Idaho Code, including insurers .covering such perils in multiple 
peril packages. ' · · · · 

ANALYSIS: The 1 975 Idaho Legislature (Forty-thirdl.egislature, first Regular 
Session) enacted Senate Bill No. 1 229 which included · the legislative· findillgs 
that "an emergency exists because of the high. cost . and impending. unavBil­
abilitY of medical malpractice insurance . : ;'! (SenateBi/INo'.;1229; Section 1 .) 
The legislation was enacted during the last .few days of the legislative session to 
provide a two year interim solution to the emergency situation, and to allow the 
legislature a period of.time to study methods .of:dealing oil · a  more pennanent 
basis with the underlying causes of the emergency, The purpose of the act :was 
to assure that during the two year interitn period:the public �c>u1'f.be.adequately 
protected against losses arising out ofmedical�ptactice:by providifigl�Dsea 
physicians, hospitals, and etc., with medical malpractice insurance,tand to equit" 
ably spread the risks of such insurance. througb:a tempor.iry J(jint UriderWtjting 
Association. '.: . , ' .  · ,· > · �. · · 

Section 3 ( 1 )  , of Senate Bill .. No. 1229 created , ihe te;o��,.Joui{ lJrider­
writing Association and provided for its .membership.in tlie:ColloWillg language:, , 

"A temporazy Joint . Underwriting . Associ�,ti0,n1'5·h�rebY,cre8t�d,- con­
sisting of all insurers authorized to �nt�,'aiW·�s.aS,e.d qi �f!hg w�Wn .· . 

this state, on 1 (dfrect basis, Iiabiliiy_ ;insu��:,;� idefiiieddii $C;tion 
41-506 (1) ( c), Idaho Code, incl�dbjg :bjsii�iS . . C,ov�.riiig'. �.u�&-: �iils 
in multiple· �ril. package polici¢s:'E,ve!°Y'.�\lPfliJ:iSliref shilJl�� l:l�tiffi�r 
of the association.·. and .shall 

.
• remain .• a. member as . . a,_cOllditiori 'o(its 

authority to 'continue )o tranS:8ct sticJi'°'kiJ)d;�iirisu'r31ice'.int$ state.'' 
Senate Bill No. 1 229, Sectfon 30 )'.· ;·; >\ · · ' · ' ·'"  

· · 



27-75 OPINIONS OF THE ATTORNEY GENERAL 82 

Chapter 5 of the Idaho Insurance Code (Title 4l, Chapter 5, Idaho Code) 
provides definitions • of various kinds of insurance coverages. Furthermore , Sec­

. tion 41-501 of the Idaho Insurance Code provides that the definitions of the 
· various kinds of insurance are not mutually exclusive . 

"It is intended that certain insurance coverages may come within the 
definitions of two or more kinds of insurance as defined in this chapter, 
and . the inclusion of such coverage within one definition shall not ex­
clude it as to any other kind of insurance within the definition of which 
such coverage is likewise reasonably includable." Idaho Code Section 
41-501 .  . 

We note through examination of the definitions of kinds of insurance listed 
under the defini�ion of "casualty insurance" (Idaho Code Section 41-506) that 
vehicle insurance .. and liability insurance are defined respectively as follows: 

and 

"Vehicle · insurance. Insurance against loss of or damage to any land 
vehicle or aircraft or any draft or riding animal or to property while 
contained·· therein' or thereon or being loaded or unloaded therein or 
therefrom; from any hazard or cause, and against any loss, liability or 
expense resulting from or incidental to ownership, maintenance or use 
of any such vehicle, aircraft or animal; and provision of medical, hospi­
tal; surgical, disability benefitS to injured persons and funeral and death 
benefits to dependents, beneficiaries, or personal representatives of 
persons killed� irrespective of legal liability of the jJ:lsured, when issued 
as an incidental coverage with· or supplemental 1to insurance on the 
vehicle, aircraft, or · animal. (emphasis added). Idaho Code Section 
41-506 (1) (a). 

"Uability insurance./nsunznce against legal liability f(.)r the death, in­
jury, or disability_ of �ny human being, or for damage to property; 
and provisfoii oLmeditaJ� hospitaJ, surgical, disability benefits to in­
jured' persons ;and funeiaf and death benefits to dependents, benefi­
cianes' or' perional representatives of persons killed� irrespective of legal 
liability of the msured, when issued aS an incidental coverage with or 
supplemental to liability insurance. (emphasis add�d). Idaho Code, 
Section 41-5()6 (l)(c). 

· 

,·--

. . . 

, . 
: .. 

. 
. . .

. 
' ' 

� . 

We observe that·vehicle insurance, as defined in Idaho Code Section 41 -506 
OJ(a) can be' bioken do\vn iilto three separate areas only the second of which 
appear& to proVide ifo(efoments of liability coverages. 

. 

. . . · . . - .· 
,•, ·:, · , 

-. - . - · :-- ' - . , .  ' . , . . 

t. 'fhh fi�t�re� il.•'9YJ4es:fo� msurance ag�t loss or daqiage to any ca> 1and 
,v�fil.cl�-;Jb) :iii:cfa·f�; (c:)'ilraft or riding aiiirnat ; or (d) to property contained 

>tlie'ieiii: or whlch is befog loaded or unloaded. 
. 
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2. The second area provides for insurance against- loss; liability · or expense 
resulting from or incidental to ownership, maintenance or use of any such 
vehicle, aircraft or animal. 

3. The last area provides for insurance against medical, hospital, surgical, 
disability benefits to injured persons and funeral and death benefits to 
dependents, beneficiaries, or personal representatives of persons killed, 
irrespective of legal liability of the insured, when issued as an incidental 
coverage with or supplemental to insurance on the vehicle, aircraft or 
animal. 

. 
We also observe that liability insurance as defined in Idaho Code Section 

506 (I) (c) may be broken down into two separate areas, only the first of which 
actually contains elements of liability insurance. 

1 .  The first area provides against legal liability for the death, injury, or 
disability of any human being, or for damage to property; 

2. The second area provides for insurance for . medical, h9spital, .  Surgical, 
disability benefits to injured persons am� fuµeral and death benefits to 
dependents, representatives of persons . killed, irrespective_ oflegal liability 
of the insured, when issued as an incidental coverage with ,o� supplemental 
to liability insurance. 

We note ·that ''vehicle insurance" as defined is broader than "liability insur­
ance" as defined to the extent that it covers loss OJ' damage to•anyJand vehicle, 
aircraft, or draft or riding animal withoutconsideration oflegal liability. To this 
extent ''vehicle insurance" is mutually exclusive,fr0m "liability insurance" as 
defined. On the other ·hand, we note' that "liability insurance�· aS defined is 
broader than vehicle insilrance to the extent tha(it is ''insurance against legal 
liability for the death, injury or disability ofany human being, or for damage to 
property," (Idaho Code Section 506 ( 1) (c)) ,  whereas the liability provisions 
for vehicle insurance only extends to liability "resulting from or incidental to 
ownership, maintenance_ or use of any such_ vehicle, aircraft oi::animal." [Idaho 
Code Section 506 ( 1) (a)] . Furtheinlore; \vith ;respectto the liabiljfy coverages, 
it appears that "liability insurance" as d.etiiiecf�)ro,a<fer titan ,and;includes the 
liability . cove.rages provided for in . ''vehicle mwraiicti/', ,They are not mutually 
exclusive. The liability portion of ''vehicle in�ran,ce" can be reasO.nilbly consid­
ered to be included within the definition ofliability insuranee Within the mean-
ing of Idaho Code Section 41�501. · · · . · · ·. . ·. ·. · .  · 

·� ". ·:. : :.,_: �.:· �{;;�<. '. .�· - ·  · --:. , · : i)-�,. r> ·, The above reasoning appears consistent with the legiSJative intent in Senate 
Bill No. 1 229, Section (1 ), ','to establish an ass�iatic>n to equitably .spread the 
risks for such (mediclll. mlll.pra�tic�) insurance;'.:.,, . ;·�- (p��tltesis,,�de.Cil:m ap� 
�ears that 

.t
he "p�nduig 11,°:iivail�bilitY''. a�d:'.'6t��S,�s.��\�-�,�di,�.afm�pr.a��ce . 

msurance 1s due m part to thereluctance ofmdiyidual ;msurers,.to:,underwrite 
this class of business ciue'icl%'e.difficuity ofe�tful�i(rigJo�'s'm�y'y�irS)n 'tiie 
future, and the correspo,.Cling. difficulty, of�sta�lisfliit$ ratesfor s'1ch:;instiiance 
which are neither excessive nor inadequatefoi:'tlie'e���iag�$p_roVide�'.Jli yiew of 
the foregoing, it . seems reason.able fo 'assum� �t�ai the;' le�slaturt;': mt�llded . to \ ' .. : . . : - . ' .. ' : '.,, .· : '. -·: :. : .. ·' ! . : i ; -;. �- . . :· ·. ,· . 0 .r . " .�' " •. : ';_ :-. ! .. 



28-75 .-----O_PI_NI __ o_N_s_o_F_T_HE_A_TT__._.o_RN_E_Y_._G_ENE_RA_L_· --- 84 

spread thni�. inl,ierent to malpractice insurance to as wide a base as possible 
among. the msurirrs aulJ:iorized to write; and who are writing liability insurance 
in the· state . .  Therefore: W.e concliide that the legislature clearly intended that in­
surer8 writing' motor vehicle liability insurance in this state would be included as 
members of the Joint Underwriting Association for medical malpractice 
insurance, . , : ·  · 

AUTHORITIES CONSIDERED: 

1 .  Senate Bill No. 1 229, Sections 1 and 3 (1) as enacted by the First Session 
of the Forty-third. Idaho Legislature. (Id�ho Session Laws, 1975, Chapter No. 
163.) .

· . . . .  

2. Idaho Code Sections 41-501 ,  41-506 (1) (a) and 41-506 ( l )  (c). 

DATED this 6th day of May, 1975. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDwELL 
ATTO�EY GENERAL OF THE STATE OF IDAHO 

ANALYSIS BY: · · ·  ' . . ,.· PETERJIE�R, JR: 

·WAYNE L; KIDWELL 
· . Attorney General 

Chief Deputy· Atfomey: �eral · 

·. ATIQRNEY GENERAL OPINION NO. 28-75 

ro: .· Pete. T. C"n�. ��)atY of State 

P�r �quest fot Attorney Gener.II Opinion . 

. QUESTid:Ns· pRE8filn'Eri; : . .  

· . .- . ; , ,  

, -� ' .· ·:-,· ": - ; .;·:. · ,·,·. ' · . · -·; ·<�-:�,, . . : .  ; � � . 

1 .  Un!l.�r -�e-,,��1!5�� Uw, _as.passed -�d . approved by the voters at the 
General: Election 'o� November· 5; l 974;·miist'the:¢anilidates· and/or the political 
collunittees fof'the gen:efal e,Iection· 6f 1974;1�ursuant to Section 7 (a) and (b), 
me· . a ·s1atemeni• <)fall c9ritribUtioris · receiVed, and· expenditures made by the can­
didate or .politicai:;c0mmittee during '  the campaign and ending on the tenth 
day ;tfter: et�cti<?4>· � :j!iso slto'Y .i)nd�r Sectjon · 8 ._tlie:unexpended· balances? 

• J ! • • . . . �''·.'. ::;� • . , . : 'l" - ' •,1 ' . • - ,- - ' - - • - • .  1 • • - " 

·.�J.;�;��\����;��,=�eP:::�-�r!fcJi�:�:�::f:f:�;, 
w�t'is the miarufifof th� woi:ds ;"pririfary j>urpose? 

· 



85 OPINIONS OF THE ATTORNEY GENERAL 28-75 

3 .  Assuming that some party committees are political committet'.s as defined 
in Section 2 (m), what is the statutory deadline for certifying their political 
treasurers to the Secretary of State pursuant to Section 3 of the Sunshine 
Law? 

4. Must a candidate's political committee, formed for the purpose of electing 
an individual November 5, 1 974, in the general election, certify a political 

4. Must a candidate's political committee, formed .for the purpose of electing 
an individual November 5, 1 974, in the general election, certify a political 
treasurer before spending money to pay debts incurred prior to the effective 
date of the Sunshine Law? 

· 

CONCLUSIONS: 

I .  Neither the candidilte,ifi>r·a political committee is obligated under Section 
7 or 8 to make any filings of receipts or expenditures concerning the 1 974 
General Election or unexpended balances from the said General Election. 

2. A political committee under Section 2 (m) of the Sunshine Law is any 
person having as a primary purpose. the receipt of contributions or the making 
of expenditures in support of, or the opposition to a candidate or candidates or 
any measure. The act specifically includes political parties (groups) as � political 
committee. The committees themselves first determine whether they fall within 
the meaning of the act relating to primary purpose an� then the responsibility 
falls with the Secretary of State to make the: determination of who oi: .what 
is a political committee. (i.e. if the person has as its primary purpose· the support 
of a candidate or measure, supra.) The District Courts can also determine as part 
of the injunctive process the primary purpose of an organization. 

3. The statutory deadline for certifying a political treasurer to the Secretary 
of State by political committees is that point in time before any con.tribution'is 
received or expenditure made on behalfof a candidate or political committee on 
or after November 27, 1 974. 

4. A candidate for political committee formed for the purpose of �lecting a 
candidate in November 5, 1 974 General Election need· not certify a political 
treasurer before spending money to pay. debts incur;red prio� to the. effective 
date of the Sunshine Law so long as those debts were f�r .theJ974 General .Elec-

• . • .  . . . · .- . • ·· - 1 .: .. -: .... • : - . I tton purposes. . 
: . ·. . .· .. . . . .  

ANALYSIS: 

The Act as approved by the public as the "Sunshine Initiative" at the GeneiaI 
Election on November 5, 1974, was proclaimed law by the · Governor. of the 
State of Idaho on November '27: J 974� aftei certifiii�tion of.tJt_e:vo(��·py t�e 
Secretary of State's office. (34-1 803 lilaho Code 'vote �rtified 'bf Secretazy ·c;t 
State) · • · · · · :.:.·: . .. , •.- : • ·  .: • · -.> . .... . .. , ;>> '' '" ' " .  
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Section 7 of the Act deals with Reports of Contributions and Expenditures. 
Section 7 (a) states: "The political treasurer for each candidate and political 
treasurer of each political committee shall ftle with the Secretary of State : 
(3) not more than t�rty (30) days after the date of an election in which the 
candidate or political . committee is involved, a statement of contributions re­
ceived and all expenditures or. encumbrances made by or on behalf of the candi­
date or political committee during the period of the campaign and ending on the 
tenth day after the election." 

Section 8 states: (a) "if a statement filed under paragraph (3) of subsection 
(a) of Section 7 of this Act shows an unexpended balance of contributions or 
an expenditure deficit, the p,olitical treasurer for the candidate or political com­
mittee shall file with the Secretary of State . . .  " 

Section 25 of the Act speaks of the penalties for failing to comply with the 
Act: Section 25 (a) states: 

Any person who violates the provision of Section 3, 4, 5, 6, 7, 8 . . . of 
this Act is guilty of a misdemeanor and upon conviction, shall be pun­
ished by a fme of not more than Two Hundred Fifty dollars ($250.00) 
etc . • .  When the violation consistS of the failure to file a report or 
statement or to register on or before a sJ)ecified date, each day during 
which such violation continues shall be deemed a separate violation. 
(b) . . . .  is guilty of a misdemeanor and upon conviction, in addition to 
the penalties set forth in subseetion (a) of this Section may be impri· 
soned for not . more 'than six (6) months or be both fmed and 
imprisoned." 

Thus, the penalty · for violation of Section 7 and 8 is a misdemeanor, a crim­
inal act. The Constitution of the Uilited States prohibits Ex Post Facto laws, as 
does Article l ,  Section 16 of the Idaho Constitution. Black's Law Dictionary 
defmes Ex Post Facto at page 662: 

"A law passed after the occurence of a fact or commission of an act 
which retl'OSpectively changes the legal consequences or relations of 
such fact or deed" . . . "An •ex po8t facto law' has been defined as 
(l} every law that makes an action, done before the passing of the law, 
and which was innocent when done, criminal, and punishes such . ; . 
(Citing Cummings v. MiSsouri,4 Wall 27.7, 1 8  L. Ed. 356). 

Section 7 of the Act . speaks of actions both before an election and after the 
election/To apply Seetion'7 of the Act, which did not become effective until 
November' 27/l974, tO the election on November 5, 1974, and forty days be· fo�, Wotllci:ihlike'tliis an Ex Post ·Facto law. Therefore, the filings required by 
Section T aie/Ex·' Post Facto, and of no effect as to the general election of 
Nov�m�r, 1974. . 

� j --· • 
. . ·. Sectio� ((a) referritig to unexpended balances is directly connected with 
··Section 7 iit  tJuit the reports med are only riecessiuy ifthere is a statement filed 
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under paragraph 3 of subsection (a) of Section 7. Since no statement can be 
required under 7 (a) (3), there need be no reports under Section 8. 

· 

On the date of the certification of the Sunshine law, November 27, 1974, 
thirty days had not passed since the General . Election of I 974. Numerous 
questions have been raised about reporting funds under Section 7 (a) (3)and 7 
(b) by the political candidates and the. political committees. To say that there 
must be a report, since the law went into effect on November 27, 1974, and 
there were still eight days for a report to be made, does not take into account 
the fact that the criminal penalty applies to each late day, and each late date 
constitutes a separate crime. Thus, on December 6, 1974, more than thirty 
days had expired. since the election, and lack of filing on tha� day would consti­
tute a criminal act, with each subsequent late day, also being a crime. Ho�ever, 
on November 6, 1974, it was not a criminal act not to report contributions 
and expenditures. Therefore, on December 7, J 974, there can be no crime, be­
cause the Statute contemplates a thirty day period after the election. Therefore, 
I conclude that the law would be prohibited as Ex Post Facto if attempted to be 
applied to the General Election of November, 1974. 

What is a political committee under Section 2 (m) of the Act; Section 2 (m) 
of the Act defines a political committee: "Political committee' melins any per­
son having as a primary purpose the receipt of contributions or the making of 
expenditures in support of, or opposition to, a candidate or candidates, or any 
measure, and is specifically intended to include parties as defmed in Sections 
34- 109 and 34-501 Idaho Code." 2 (b) "Person means: ail i11dividuaJ, corpora­
tion, association, firm, partnership, committee, club or other organization or 
group of persons." 34-109 Idaho Code provides "Political Pilrty means an · affilia­
tion of electors representing a political group under a given riame as authorized 
by law." 34-501 Idaho Code provides: "( J) A political party, within the meaning 
of this Act is an organization of electors under a given name." 

A political party is formed with the State Central Committee -heading the 
organization . The Party is then divided into Central Commiitees of each. Legis­
lative District. The powers and duties of County Central Committees and Legis­
lative District Central Committees are those prescribed . by State law and rules 
and regulations are promulgated and adopted by the State conventions or the 
State Central Committee. 

The answer to ihe question of whether the County CentralCommittee and 
the Legislative District Committee are themselves a' political committee can only 
be answered with the rules and regulations promulgated and adopted by the 
State conventions and/or State Central (\n"'1mittee'. If the primary purpose of 
the central county or legislative committee is the receipt Ofcoritri��tions or the 
making of expenditures in support of. or opposition 10; a candidate, or candi­
dates, OR ANY MEASURE, then it is a polit(caEconimittee . and must desig­
nate a political treasurer �ho must be certified 'to the Secretary' ()(State , . .  :; -

. : . . � .· ·' . . ' ' 

If the political committee. (party) receives or expends funcls prio� t�� th�· ap­
pointment of � political treasurer, then the.commi.Uee 01ay have co_mm,i,tted a 
misdemeanor under Section 25. (Of <:i>iirse, a Jirobl�in .�ris,es as to 'Yh() 1111�� .�e 
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guilty of such a crime if the committee is indeed a committee instead of a person 
in as much as only persons are .answerable for crimes.) 

Who determines the primary purpose of a political committee under the 
Sunshine Act? :The persons,. or organization itself, must have the first respon­
sibility to de�ermine if they are political committees under the definition of law. 
These persons .. or organizations would be in the best position to know whether 
the primary puipose is tlie receipt of contributions or the making of expendi­
tures in si:ipport of,' or opposition to, a candidate or candidates, or any measure. 

The Secretary of State has the secondary duty- as an obligation of his office 
to detennine what a person's primary purpose is. This action must be taken to 
review a decision by .a person .that his primary purpose does not make him a 
political c()minittee under Sec�ion 2 (m). . 

The Secretary o( State has the duty to enforce the provisions of the Act 
under Section i3� .Section 23 (d) states: "[it shall be his duty] to make investi­
gations with �sf>«ict to statements, filed under the provisions of this ;ict, and with 
respect to alleged failures to . file any statement .i:equired under the provisions of 
this act, and upon oomplamt by any person with respect to alleged violations of 
any part of this act; ( e). to report suspected violations of law to the appropriate 
law enforcement authorities: It therefore is the duiy of the Secretary of State to 
detennlne whether any o�ganizatirin "or person is a political committee whenever 
the organ�atlon or perscm hali no� so <lecided." 

· 

The third ·method · for determiniilg primary· purpose is review by a District 
Court by· means' of a citizen's action brought for injunctive relief under Section 
26 of the Act: . 

' . . . 

''The district courts of this state shall have original jurisdiction to issue 
injunctions. to enforce the provisions of this act upon application by 
any citizen of this state o_r by the Secretary of State." 

· . � . :-· ' .  
Therefore; .the district courts of the State of Idaho in contemplating and is­

suing injunctions will have the authority to determine who is a political com­
mittee; since before they can issue an injunction pursuant to Section 26 of the 
Act, they. would · first have to determine whether the ·organizatioµ has the re­
quired purpose of a political committee as defined in Section 2 (m). 

Defining what . the words "a primary purpose" means involves understanding 
the statutory purpose of the Act, and examination of the questioned activities 
in light ofthe total organizational activity. In close cases each situation will have 
to be determined on its own merits. 

. . . � 
. 

�''Primary;ptiq:)ose·� �ing. a  generic .expression in the law, case law applying it 
is not, ex,tremely . helpful; .The usual definitions are "first in intention'' and 
"fUndlinientat" Stare·v: ErickSon; 44  s.o. 63,J82 N.W. 3 1 5, 1 3  A.L.R. 1 1 89, is 
the case usually r�ferred to in support ofthose definitions. That case dealt with 
the situ?tioni�fiwhetheta, parsonage should be exempt from taxation as prop­
erty used exclu,sively for,religi()US purposes; These definitions are less adequate 
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when the purpose is to decide not what the exclusive interest of an organization 
is, but whether a given activity is reflective of a primary purpose-among several 
purposes. 

In Board of Governors of Federal Reserve System v. Agnew, 329 U.S. 441 , 
the issue was whether a bank officer's side business in securities was significant 
enough to be the type of primary business interest which would result in a iriola­
tion of the 1933 banking laws. That law prohibited th<>Se whose prifuary 
business involved security transactions from being bank officers. 

· · 

Justice Douglas' writing for the majority stated: 

The Court of Appeals concluded that when applied to a single subject, 
"primary" means first, chief or principal; that a fmn is riot "primarily 
engaged" in underwriting when underwriting is not by any standard its 
chief or principal business. Since this firm's underwriting busiriess did 
not by any quantitative test · exceed 50 percent of its total business, 
the court held that it was not "primarily engaged" in the underivriting 
business within the meaning of Section 32 of the Act. 

· 

We take a different view. It is true that "primary" when applied to a 
single subject often means first, chief, or principal. But that is not 
always the case. For other accepted and common meanings of "primar­
ily" are "essentially" (Oxford English Dictionary) or "fundamentally" 
(Webeter's New International). An activity or function may be "pri­
mary".  in that sense if it Is substantial, If the underwriting business of 
a firm is substantial, the firm is engaged in the underwriting business in 
a primary way, though by. any quantitative test underwriting may not 
be its chief or principal activity.." 9 1  L. � at 413. 

Justice Douglas reasoned that a professional man who holds himself out to 
all the public for business in that profession, could be primarily engaged in that 
profession not withstanding the fact that the bulk of his income is-derived from 
stock dividends. 

The essential thrust of this case supports the view that an organization or per­
son may be considered as having a "primary purpose" qualifying as a political 
committee under Section 2 (m) of the Sunshine Law, despite the fact that it 
has other purposes which may appear to be substantial or also primary. 

An example of this is the County Central Committees. The apparent primary 
purpose of the Committees is to promote politics; promote political philoso­
phies, and obtain the election of its party members to public office; Its primary 
purpose may not appear to be that of receiVing or expending funds for the 
support of candidates, ·  but the total picture includes the activity of using -the 
funds they receive to support and elect candidates. 

Another example is that of a group of citizens who desire to support a:pe-fi;o�; 
for political office. They may be united in their voluntary work, but at some- ·_. 
point may collect funds. · ' · 
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Therefore, we conclude that the words, "primary purpose" has a broad 
meaning, and if one of the substantial purposes of the committee is the support 
of a candidate or candidates or a measure, either directly or indirectly, then that 
support would fall within the meaning of primary purpose. The meaning of pri­
mary purpo� can only tie determined after the Secretary of State has all the 
facts about the committee, its purposes and organization, and only then can the 
words "primary purpose" be used in a case by case analysis. 

If we assume that some party committees are political committees as defined 
in Section 2 (m), the statutory deadline for certifying their political treasurers 
to the Secretary of State pursuant to Section 3 of the Sunshine Law is that point 
in time before any funds are received or expended. Section 3 (c) of the Act 
states: 

"No contribution shall be received or expenditure made by or on behalf 
of a candidate or political committee (1) until the candidate oi political 
committee appoints a political treasurer and certifie.s the name and 
address of the political treasurer to the Secretary of State, or in the 
event of a vacancy in the office of political treasurer;has certified the 
name and address of the successor as provided therein; and (2) unless 
the contribution is received or expenditure made by or through the 
political treasur�r fo� the candidate or political committee." 

The Sunshine Law was effective on November 27, 1974. This means that any 
political party, (assuming that they are a political committee as aforesaid) should 
certify a political treasurer under Section 3 before it receives or expends any 
funds on or after November 27, 1974. Failure to certify is a violation of the Act. 

A candidate is defined by this Act through Section 2 as an individual who is 
taking an affirmative action to seek nomination or election to public office. 
It is incomprehensible to believe that after the election November 5, 1974, a 
person.who was a candidate for.election on November 5, 1974, has not returned 
to .the status of an individual, not a candidate, since the Sunshine Initiative was 
not effective prior to November 5, 1974, the group or committee operating to 
pay debts for the election of 1974 is not a political committee under the defini­
tion under.Section 2 (m) in that the person is no longer a candidate and there­
fore does not have to certify a political treasurer for expending money to pay 
debts. 

If that same person, or persons, becomes again a candidate for some office 
under the definition of 2 (a) and such funds are expended in anticipation of 
further politi�al action; then before such funds are expended, the committee 
should certify a political treasurer. 

AUTHORITIES°CONSIDERED: 

· L·Sunshme liiitiative, Section 2, 3', 7, 8, 23, 25, 26. 
• • • '· - -, � ' • ' • • • < • •  

2:1dtiho Cod�; Section 34-l09; Section 34-SOL 
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3. Black's Law Dictionary. 
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5. Carlson v. Carpenter Comractor's Assn, 244 Ill. App. 430, 447. 
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ATIORNEY GENERAL OPINION NO. 29-75 

TO: Commissioner Don C. Lovelan.d 
Idaho State Tax Commission 
5257 Fairview 
P.O. Box 36 
Boise, ID 83722 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Is portable sprinkler pipe leased by a fanner and 
used by him to convey water for the irrigation of his lands taxable to the owner 
(lessor) as personal property or is it exempt from the ad valorem fax? · 

CONCLUSION : Portable sprinkler pipe leased by a 'farmer and used by him 
to convey water for the irrigation of his land is not taxable to the owner(lessor) 
and is exempt from the ad valorem tax. 

ANALYSIS: Answering the question presented requires consideration of the 
general rules of construction of tax exemption statutes and the tegislativehis• 
tory of § 63-1 05 1 (2), Idaho Code, the sfatute under whichexemption milst be 
rou�t. 

. -

The pertinent part of § 63·.lOS \ (2), Idaho Code, provi� �s f11.t�9)Vs: . 

"2. Canals, djtc;hes, pipelines; flume�, -aqueducts, rcisezy�if!!, .c dams, 
and any other necessary facility used prlmtirily fof th'e 'cohveyance; 
storage, or providing of water/or .the.· in:.igiztion ofltinds, are .e?tempt . � - ' '· � - . .. ,• ...... ,. . . -- • •' . - -
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from taxation to the extent irrigation water is thereby conveyed, 
stored or diverted; provided that if any portion of such property is 

· used for puq>oses other than irrigation of lanqs or the conveyance, 
storage, or providing of water to a nonprofit irrigation company or irri· 
gation district, the assessor shall determine th� entire value of such 
properfy so used and assess the proportionate part of such property 
that is devoted to such use." (Emphasis supplied) 

On the·face of this statute the prerequisites to exemption are : 

1 .  That the facility claimed to be exempt is described in the statute ; 

2. That the facility be used primarily for the conveyance or providing 
of water for the irrigation of land or for the conveyance, storage or 
providing of water to a nonprofit irrigation company or irrigation 
district. · 

Smee portable sprinkler pipe falls within the common meaning ascribed to 
the word "pipeliii.e" and since the question presen.ted assumes that the portable 
sprinkler pjJle _is used primaruy for the purpose of conveying water for the irri· 
gation of a faimer's lands, all of the requirements for exemption appear to have 
been met. 

However, since· · the owner of property rather than his lessee is liable for 
the. ad valorem . tax on personal · property unless otherwise provided by statute, 
one might presume that the exemption is. not applicable unless the owner, here 
a lessor, puts the property to the prescribed .use. Under the statute, that use is, 
" . • .  primarily fot the conveyance • . •  ot providing of waier for the irrigation of 
lands • . .  " The question presented a5sumes that the farmer (lessee) meets this 
"use" test, but it is obvious that the lessor himself does not so use the sprinkler 
pipelines after he has given up possession of them under the lease to a fanner. 

The earliest statute exempting irrigation facilities from the ad valorem tax 
required' the · facility ' ciaimed as exempt to be owned by owner of the lands 
served by the facilitY. In other words, both ownership and use were required to 
reside in the sarne person. Swank v. Sweetwater lrrigadon & Power Co., Ltd, 15 
Idaho353,359;98 P. 2?7(1908) ;Spokane Valley Land& Water Co. v. Kootenai 
Count)i; 199 F;418 485 1 (D. Idaho, 1912); R.S., Idaho, Sec. 1402 (S.L. 1899, 
p. 221). The latter st.atute proVided as follows: 

''.The following property is exempt from taxation: 

�•J\ll il;rigating canals .. and ditches and water rights appurtenant thereto, 
when · the. owner :or owners of said irrigating canals and ditches use the 
water thereof exclusively upon land or lands owned by him, her or 
tMm.;.J.>�ovic!ed; in.case any .water be sold or rented from any such canal 
.or: tµt�h; tl:ien, Pli that: event, sQch canal or ditch shall be taxed to the 
e]{ten(of such sale .or rental." ( empha8is supplied) 
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Under this earliest statute, Idaho's Federal Court held in 1912  that where the 
corporate owner of the canals, which were claimed a5 exempt, had deeded li:laho 
land to individuals with the obligation to deliver water without charge to the 
land but retained legal title to the canals and their management and control, 
including the obligation to maintain and operate them, they w:ere not exempt.  
The landowners had no property interest in the canal, either legal, equitable or 
beneficial upon which the court could find coextensive ownership of the canals -
and lands served by the canals. Spokane Valley land & Water Co: v. Kootenai 
County, supra. In that case, Judge Dietrich made the following observations: 

"If we take cognizance of the several classes of irrigating systems pre­
vailing in Idaho, it must be admitted that the lantwzge of the statute 
was not aptly chosen to make the distinction · which it is reasonable to 
suppose was intended by the Legislature. There are small ditches, 
and possibly a few large canals, where, strictly speaking, the ownership 
of the irrigating works and the ownership of the lands irrigated rest in 
the same person or persons; but generally in the maintenance and oper­
ation of systems of considerable magnitude associational or joint 
ownership is found to be unwieldy, if not w:hoily impracticable, and in­
corporation is resorted to as furnishing a more efficient and satisfactory 
method of administration and control. From. an early' day .a co�on, 
if not the most common, type of ownership in Southern Idaho, where 
irrigatjon almost universally prevails, is a species of corporation, the 
stockholders in which are the farmers who actually use the water upon 
their farms, each share of stm:k entitling the holder to the use ofa cer­
tain amount of water, or water. sufficient for the irrigation of a·certain 
amount of land, and the assessments or dues upon such stockare suffi­
cient only and are levied for the sole purpose of defraying the expenses 
of maintaining and operating the system; Hall v. Eagle Rock & Willow 
Creek Water Co. ,  5 Idaho 551 , 51 Pac. 1 10. 

"In the case of such corporations, strictly speaking, the legal title to 
the canal and appurtenant water right is in the corporation, whereas the 
water is used upon land belonging severally to the i9divid.ualstoclchold­
ers, and there.fore there .is not absolute Jdentity ofownersllip ofthe 
irrigating system and the irrigated. lands. No reason, however, is appar­
ent why such .a canal should, for the, purpoS(lS oftlOOition, b«.?. 4iff�r.en­
tiated from a. canal directly held by the water-. users as']oint . ())Vilers 
thereof. The corporation but holds the. naked Jegal,title i�.·tnistJor its 
stockholders, and the owners of the fan'1 as stockh�lde.rs, are Jherefore· 
the beneficial owners of the can3J, possessing alfth�·powers of �011trol 
and disposition incident to the full ownership. It istherefore thought 
that, under a fair constructian of the ·statute,�such iaitals' tnust be held 
to be exempt from taxation. But obviously there are material distin£·­
tions between sul'h a'sjstem·of'owher$hip and�oiiflike ithili desl'ribed 
in the amended complaint'; ;.;n:(Emphasis'supplied)'' · ,._y\ , .  

-,,_- ·.<:: . - - , ; ; · - · - · _ _  --·', .. : .,: ,_ -�;.:::\�;:_;� 

In reaction to the decision�ofJudge Dietrich :inSpokake:Vall�yl:.�mi.c(Water 
Company, supra., the .Jdaho legislature, in ·1 913)�rite.l)dedith�i:sfatii'te by eHm� 
'in a ting the requirenient ithatitheiowner of the cariai1Du�i'owti ·.'tile• lafid: irrigated . 
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by it. The statute as amended, Session Laws 19 13 ,  pg. 1 73, C.S. 1919,  Section 
3099 (14), provided as follows: · 

"14. Irrigation can,als and ditches and water rights appurtenant thereto 
when no water is sold or rented from any such canal or ditch, only to 
the extent that the water conveyed by such canal or ditch is used to 
irrigate lands within this state ; Provided, That in case any wate,r be sold 
or rented from any such canal or ditch to irrigate lands within this 
state, then, and in that event, such canal or ditch shall be assessed for 
taxation to the extent that such water is so sold or rented." 

This statute remained in effect and unchanged until its amendment" in 1 961  
[Session Laws o f  196 1 ,  Chapter 42, p. 62, § 63-1051, Idaho Code] which was 
technically amended again in 1973 [Session laws 1973, Chapter 140, Section 
1 ,  p. 271 ,  § 63-1051, Idaho Code] . The eliminated requirement has never been 
reinstated. The exemption provision in its current form as amended in 1973, 
§ 63-1051, Idaho Code, provides: 

"63-1051. Property exempt from taxation - Irrigation water and struc­
tures - · Operating property of irrigation districts or canal companies. -

"1.  Water rights for the irrigation of lands are exempt from taxation. 

"2. Canals, ditches, pipelines, flumes, aqueducts, reservoirs, dams, and 
any other necessary facility used primarily for the conveyance, storage, 
or providing of water for the irrigation of lands, are exempt from taxa­
tion to ·the- extent irrigation water is thereby conveyed, stored or 
diverted; provided that if any portion of such property is used for pur­
poses other than irrigation of lands or the conveyance, storage, or 
providing of water to a nonprofit irrigation-company or irrigation dis­
trict, the assessor shall determine· the entire value of such property 
so used and assess the proportionate part of such property that is de­
voted to suchuse. 

"3. The operating property of all organizations, whether incorporated 
or unincorporated, heretofore organized or which shall hereafter be 
organized, foi the operation, maintenance, or management of an irriga­

- tion .project or irrigation works or system or for the purpose of furnish-
ing :water to its landowners, members or shareholders, the control of 
which is actually vested in those entitled to the use of the water from 
suchdrrigation works or system for the· irrigation of lands to which the 
water.· from· such- irrigation · works or system is appurtenant, is exempt 

, ·from taxation.- The -term 'operating property' as used in this section 
shall include all real and personal property owned, used,_operated or 
occupied prifuarily for the maintenance and operation of such irrigation 
project oririigation works and system or in conducting its business of 

- fumiShirig watedo its·landowners/inembers or shareholders and shall 
< include- all title:'aitd interesUn such property as owner, lessee, or other· 

< wise; proVided; that if any portion of.such operating pr.operty is used 
- ' :for :coininerciafcpurposes by others than its landowners, members or 
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shareholders, the assessor shall determine the entire value of such por­
tion of the operating property so used and assess the proportionate part 
of such operating property that is used for commercial purposes." 
(Emphasis supplied) 

Subsection "2" of the above statute is the current version of the statute ori­
ginally enacted in 1 899 and amended in 1 9 1 3  both of which are hereinabove 
reiterated. The 1 961  and 1 973 amendments extend the exemption to include 
pipelines, flumes, aquaducts, reservoirs, dams and any. other necessary facility 
used primarily for providing water to irrigate lands. It contains no provision re­
quiring the owner of the pipeline to also use it to irrigate the land. Therefore, 
this statute is as silent now as it was after its 1 9 13 amendment on the question 
whether the owner of the canal or pipeline claimed as exempt must ·himself put 
the canal or pipeline to the required use. Wisdom dictates an examination of 
some of the general rules of construction of tax exemption statutes: 

l .  All property within the state of Idaho is liable to ad valorem taxa­
tion unless expressly exempt,  and where exemption is claimed, it 
must be clearly defined and founded upon plain language, without 
doubt or ambiguity, and must come within the plain wording of the 
statute. Malad Second Ward of the Church of Jesus Christ of Latter 
Day Saints v. State Tax Commission, 75 Idaho 1 62, 269 P.2d 1 077 
( 1 9 54). 

2. The basis of tax ex�mptions is the accomplishment of a public pur­
pose and not the favoring of particular persons or ·corporations at 
the expense of taxpayers generally. Sunset Memorial Gardens, Inc. 
v. Idaho Siate Tax Commission, 80 Idaho 206, 327 P.2d 766 (1958). 

3. Exemption from taxation is never presumed. Kootenai County v. 
Seven-Seven Company, 32 Idaho 301 , 1 82 P. 529 (191 9). 

4. The statutes granting tax exemptions, as a matter of legislative grace, 
are strictly construed against the taxpayer and in favor of the state; 
they cannot be extended by judicial construction so as to create an 
exemption not .specifically authorized. Sunset Memorial Gardens, 
Inc. v. Idaho State Tax Commission, supra; Malad Second Ward of 
the Church of Jesus Christ of Latter Day Saints v.· State Tax Com· 
mission, supra. 

5. Statutes granting exemptions from taxation are. not to be read so 
literally as to thwart their purpose or destroy their spirit: Spokane 
Valley Land & Water Co. v. Kootenai County, 1 99 F, 481 485 1 
(D. Idaho, 1 9 1 2). 

Even though the statute on its face is as silent now as it was after: its 1913 
amendment, in view . of the facts that exemption was, oncelegislatively condi­
tioned upon use by the owner of the inigation facility: (canal;ipip�line; �tc.) 
to irrigate his land and that subsequently, as the result ot:at:oµr(deCisio!J paint· 
ing out the inaptness of that condition to the accompliShmeirt,ofaity valid pur· 
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pose, the 1egis1ature eliminated the condition, the legislature's intent and 
purpose becomes perfectly clear. Ownership of the canal or pipeline and its use 
for irrigation are not required to reside in the same person. A contrary conclu­
sion would thwart the obvious purpose of the 1 9 1 3  amendment. In the interven­
ing period, the legislature has not indicated any intention to change the purpose 
of the exemption. 

The recent case of Clair Kracaw & Sons, Inc. v. Goodwin, 94 Jdaho 465, 
49 1 P.2d 1 82 (1971), is not directly in point because the property there claimed 
to be exempt, portable pipelines equiped with sprinkler heads, was owned and 
used for irrigation by the same person. The case is persuasive, however, because 
the lands, exempt Indian · lands, were leased by the owners of the portable 
pipelines so that coextensive ownership of both pipelines and land was not pre­
sent. The court held that the pipelines were clearly exempt. 
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DATED this i9th clay �f.June; 1975. 
, ·. ; , 

. ATI�RNEY GENERAL OF THE STATE OF IDAHO . 
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Attorney General 
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ATIORNEY GENERAL OPINION NO. 30-75 

TO: Robert Lenaghen 
Idaho Public Utilities Commission 
Statehouse 

Per request for Attorney General Opinion. 

30-75 

QUESTION PRESENTED: Will the provisions of Senate Bill 1 1 1 1  be appli­
cable to applications filed by public utilities prior to the effective <;late of Senate 
Bill l l l l  (March 2 1 ,  1975) to " . . .  raise any rates, fare, toll, rental or charge 
or so alter any classification, contract, rule or regulation as to result in an in­
crease in any rate, fare, toll, rental or charge . - .?" 

CONCLUSION: No, Senate Bill 1 1 1  I is to be given a prospective application 
only .. 

ANALYSIS: Senate Bill 1 1 1 1  amends Section 61 -622 ,Idaho Code, to allow the 
Idaho Public Utilities Copunissiori to hold in-.suspension any action by a public 
utility which would effectively raise the rate, fare, toll, ren�al or charge imposed 
by that public utility for a period cif 30 days from the date such action is to take 
effect. The Commission may thereaft�r extend the period of suspe�sion for a 
period· not to exceed 5 months. The practical effect of this amendment is to 
sustain a utility's unilateral raise of any rate, fare, toll, rental or charge should 
the Idaho Public Utilities Commission be unable or otherwise omit to es�ablish 
'1ust and reasonable'; rates within 6 months from the Coritmission's order of sus­
pension. A retroactive application of this statute would constrict this 6-month 
period. Should the Commission have a scheduled rate increase under investiga­
tion and · that investigatidn presently extending· beyond the 6-morith period, a 
retroactive application of Senate Bill 1 1 1 1  would effectively moot ilnY further' 
inquiry and deem the rate in question to be in full force and effect. Any such 
construction of ·senate Bill ' 1 1 1 1  would vitiate the requirement's of that enact· 
ment as stated therein. · 

. . ' 

The Idaho Supreme Court has repeatedly held that statutoiy enactments ai:e, 
to have prospective applications unless the enactment in question clearly shows 
that a retroactive construction was intended by the Legislature. Application of 
Forde L. Johnson Oil Company, 84 Idaho 288, 297; 372 P;2d· 135 '(1962); 
Kent v. Idaho Public Utilities Commission, 93 Idaho 618;  621; 469 P.2d 745 
(1970). No such intent is manifested fn the Jangtiage .of Senate Bill . 1 1 1  l ; . Jt is 
therefore my opinion tb,at Section 61-622 as amende.d · by the Forty-third 
Legislature in the form of Senate Bill 1 1 11 is to be  givei}·prospective application 
o�y. 

. . 
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AUTHORITIES CONSIDERED: 

I .  Section 61-622, ldaho Code. 

2. Application of Forde l. Johnson Oil Company, 84 Idaho 288, 297, 372 
P.2d 135 ( 1962). 

3. Kent v. Idaho Public Utilities Commission, 93 Idaho 61 8, 62 1 ,  469 P.2d 
745 (1970). 

DATED this 30th day of May, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attomey General 

CHRISTOPHER D. BRAY 
Assistant Attomey General 

ATTORNEY GENERAL OPINION NO. 3 1 -75 

TO: Mr. James Kimball, Supervisor 
RegionalDivision of Environment 
P.O. Box 608 
Coeur d'Alene, Idaho 8381 4  

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Is the Hayden Lake Irrigation District a "public 
water supply" as defmed in Section 39-103 ( 15), ldaho Code? 

CONCLUSION: The Hayden Lake Irrigation District is a "public water supply" 
within the meaning of Section 39-103 (1 5), Idaho Code, and therefore subject 
to the provisions of the Rules and Regulations for the Protection of Public Water 
Supplies in the State · of Idaho and the Idaho Drinking Water Standards, both 
adopted by the Idaho State Board of Health on November 5, 1 974. 

ANALYSIS: The facts · in this matter are summarized as follows: Hayden Lake 
for many years has suffered increasing levels of pollution as the result of direct 
sewage disposal . into its waters, seepage from septic tanks on adjacent lands and . 
a wide variety . of recreational uses. Hayden Lake Irrigation District takes its 
water directly from the lake and pumps it to its customers. Until recently this 
water was untreated, ·but. approximately one and one half years ago the District 
added a simple chlorination device, one of the components of which was sited in 
violation of: the; applicable Idaho Public Drinking Water Regulations. Since that 
time there.have. been occasional instances . when the· water in the system was be­
low the state's minimum quality required for drinking water. 
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The governing body of Hayden Lake Irrigation District has consistently main­
tained that it is an i"igation district and not a public water supply as insisted by 
the Idaho Department of Health and Welfare� They have therefore refused to 
institute the changes in the system that would make it acceptable as a public 
water supply. 

During the period of this controversy there has been no other community­
wide source of water within the district. Hayden Lake Irrigation District has 
published notices that its water is intended for irrigation purposes, however 
there are approximately 1 ,000 families being served domestically. It is also 
worthy of note that the district charges for both irrigation and "farmstead" 
water and that at least one trailer court is served in this manner as well as a 
school and many public buildings and private businesses. 

Among the powers and duties delegated by the legislature to the Director of 
the Department of Health and Welfare is the authority to enforce standards, 
rules and regulations relating to public water supplies. Section 39-205.3.e, 
Idaho Code. "Public water supply" is defined as "- . . all mains, pipes and struc­
tures through which water is obtained an!l distributed to the public, including 
wells and well structures, intakes and cribs, pumping stations, treatment plants, 
reservoirs, storage tanks and appurtenances, collectively or severally, actually 
used or intended for use for the purpose 1 of .furnishing water for drinking or 
general domestic use in incorporated municipalities;· or unincorporated com­
munities where ten { 1 0) or more separate premises or households are being 
served or intended to be served ;· or any oth,er supply which serves water to the 
public and which the Department of Health and Welfare declares to have poten­
tial health significance. " (Emphasis added.) $ection 39-105 ( 15), ldaho Code. 

,. . I 
' 

With specific reference to the last ph�ase of Section 39-103 (1 5), supra, 
the Director of the Department of Health arid Welfare declared the Hayden Lake 
Irrigation District's water distribution system to have "an actual and potential 
health significance" by letter addressed to Mr. George Richmond dated Septem-
ber 24, 1 973. A copy of said letter is attached hereto. · 

In addition to the Director's letter to Mr. Richmond a teview of tbe facts in 
this matter reveals that the facilities of the llayden Lake I�rigation Distriet are 
"actually used" for the distribution of water for "drinking or general domestic 
use." Indeed no other water supply exists for this pupose. The district also 
utilizes a separate billing category termed "farmstead" for water used domes­
tically, as opposed to the category· of water used solely for irrigation. The dis­
trict is therefore subject to the applicable rules and regulations -adopt�d by. the 
Idaho Board of Health and Welfare for the supervision of public water supplies. 
The professed refusal of the district's governing. board · to accept designation 
as a public water supply carries no weight in the face of the fact that actual 
distribution of drinking water is occuring. (See Section 39-103(1 5), supra.) . · 

I hope the above will aid you in settling the continuing dispute with the irri­
gation district. · If I may be of further service please do not hesitate to contact 
me. 
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DATED this 20th day of May, 1 975. 

A TIORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL. 
Attorney General 

ANALYSIS BY: 

R. M. MacCONNELL 

ATIORNEY GENERAL OPINION NO. 32-75 

TO: Gordon C. Trombley, Director 
Department of Lands 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: A portion of § 58-3 14, Idaho Code dealing with the 
sale of state owned lands reads: 

Provided that the conveyance by said deed shall be subject to reason­
able easements for all roads used by the public which exist at the time 
of sale, unless the county commissioners of the county in which the 
roads are. situated approve the release of such easements and the deed 
expressly conveys said easements. 

roads are situated approve the release of such easements and the deed 
expressly conveys said easements. 

Queiy: Is it possible that easements may be prescriptively acquired against state 
land, thus allowing County Commissioners to claim existing roads without 
paying reasonable compensation? 

CONCLUSION: No, Art. IX, § 8 of the Constitution of the State of Idaho pro­
vides that all . dispositions of land shall be made in such a manner as to "secure 
the maximum possible amount", thus state land dedicated to a public use or 
school endowment land cannot be acquired by prescription or a_dverse possession. 

ANALYSIS: Section 58-:314,ldaho Code provides that all deeds for land pur­
chased from the i;tate. shall be issued in fee simple, unless easements exist at the 
time of the sale or,unless the county lawfully retains the easement rights. Since 
title to state land• �ay.not be obtained by prescription, then it is not possible 
for a county to · adversely possess state land fqr right of way purposes. Hellerud 
v. Hauck, 52 Idaho 226, 1 3  P.2d 1 099 ( 1 932). Thus any adverse use would be 
considered a trespasS: and no,legalrights would thereby vest in the trespasser. 

Section .s-7oi.;id�ho Pode p�Q'{�desJor a ten year statute of limitations for 
adverse. posses8iqi 1 againsithe , govemment

.'. 
This section would.not apply to pos-
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sessions of state land dedicated to public use or to school endowment land 
because Article IX, Section 8 of the Idaho Constitution requires compensation 
for the disposition of state land. In a recent case, Rutledge v. State, 94 Idaho 
1 2 1 ,  482 P.2d 5 1 5  ( I  9] I ), the Idaho Supreme Court ruled that state owned 
property which formerly constituted a navigable river bed could lose its status as 
immune from adverse possession when the reasons for holding property in trust 
for the public benefit cease to exist, then the land looses its unique and special 
benefits to the general public and therefore may be adversely possessed. In the 
specific question presented, concerning prescriptive easements for county high­
way purposes, the status of the state land has not been altered so as to destroy 
its "public use", therefore Rutledge is not controlling, thus full compensation 
would be constitutionally necessary. 

In order for County Commissioners to obtain legal title to state land they 
must purchase rights of way as per § 58-603, Idaho Code. Compensation for such 
rights is determined by the State Board of Land Commissioners, but in no in­
stance may public school land be sold for less than ten dollars ($1 0) per acre. 
(Art . IX, 2 8, Jdaho Constitution) 

It would appear, therefore,  that private individuals or counties may only 
obtain fee title in state land by purchase in fee or the purchase of an easement. 
Naturally, during the period of time that the state owns the land, the counties or 
any individual or group of individuals may utilize roads on state land with per­
mission of the state. However once such permission is denied they become tres­
passers on the state land. In any conveyance of state owned land to a purchaser, 
the State of Idaho cannot convey by deed, that portion of the land which has 
been previously conveyed to others for value in the form of an easement. The 
state may, however, prior to sale, wish to negotiate with private individuals, or 
counties that may have an interest in purchasing ·an easement · for. an existing 

· road on the state land. They may then sell an easement to those-parties and then 
convey the tract of state land to the purchaser subject to the newly negotiated 
easement. Further, the state may exempt out any portion of a ·proposed land 
sale, thus conveying only that portion of the public land involved in the sale 
which was not exempt thereby. However, the title to that land still does remain 
in the state and therefore no problem with lack of compensation is involved. 
Should the State of Idaho at a later date determine that the road ShoW.d be 
maintained as a county road or that the county· is in need of utilizing that road, 
the state must charge those individuals or the county for the use of the land 
exempted from the original sale. 

Simply because a road resulting from either ,trespass or permissive use by the 
public exists on a parcel of state land which is to be-placed up for sale does not 
mean that an "easement" exists and does not negate the state�s duty to require 
the maximum possible reimbursement for the disposal of any and all state­
owned land. 

It is therefore my opinion that full compensation is required for the sale of 
, all types of state land. This would include both state land. and existing roads • which pass through state land and are presently being used in:frespass or by rea­
. son of permissive use. County Commissioners may be given first optiorf tO pur-
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chase an easement for existing roadways, if they fail to do such, then fee simple 
title shall pass to the purchaser of the entire tract. 

AUTHORITIES CONSIDERED: 

I .  Idaho Constitution, Art. 9, § 8. 

2. Idaho Code, § 58-3 14. 

3. Idaho Code, § 58-603. 

4. Idaho Code, § 5-202. 

DATED this 4th day of June, 1 975. 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 

ANALYSIS BY: 

ARTHUR J. BERRY 
Legal Intern 

Attorney General 

ATIORNEY GENERAL OPINION NO. 33-75 

TO: Mrs. Virginia Rickets 
Secretary-Treasurer 

; 

Idaho Association of Oerks and R�orders 
c/o Courthouse 
Jerome, II) 83331 

Per request for Attoniey General Opinion, i 

QUESTION PRESENTED: In all computations for tax red�ction in Title 63, 
Chapter I [Secs. 63-1 1 7  - § 63-125, Idaho Code] is the current year's assessed 
valuation and the preceding year's levy to l:?e used; or, is the amount of actual 
tax reduction . to be . reco�puted after the current year's levies are set by the 
County Commissioners the secood Monday in September? 

CONCLUSION: . The preceding year's levy is to· be used in all computations of 
tax reduction under Sections 63�1 1 7. through 63-125, Idaho Code, the "Circuit 
Breaker" tax relief measure. 

! ..-

ANALYSIS: Sections 63-1 1 7  throµgh 63-1 25, Idaho Code, which make up what 
is popularly known as a "Circuit · Breaker Bill", grant tax relief by way of tax 
reduction to persons 65 years of age an<l older (and to other persons) if their 
"household income'' ifoes not exceed $5,000.00. The amount of the reduction 
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is graduated and is based upon the amount of the household income oh .. house­
hold", the maximum amount of annual reduction being the.sum of $200.00. 

The issue raised by the question presented is whether under Idaho's Circuir 
Breaker legislation, the previous year's mill levy is the only levy used in the com­
putation of the amount of tax reduction or whether the amount of the tax 
reduction is finally arrived at through a second computation made five months 
later by using the current year's mill levy after it has been determined in Sep­
tember of the taxable calendar year. If  the latter alternative is correct, the first 
computation, which is made by May l of the calendar year, will be discarded in 
favor of the second computation. In analyzing the issue it is important to keep 
in mind the fact that the amount of the current year's levies for a1l property tax 
districts in the state of Idaho are not known and therefore are not available for 
use in any computation, until after the second Monday of September of each 
year when they are fixed in accordance with law by the boards of county com­
missioners. Section 63-901 ,  Idaho Code. 

The question presented assumes the correctness of making the April 1st com­
putation of tax reduction by applying the previous year's levy to the current 
year's assessed valuation. That conclusion is correct as indicated by; the provi­
sions of Sections 63-1 20 (3) (a) and 63-J 22 ( I)  ( d) which provide the sole (and 
identical) formula for the May 1st computation of tax reduction: The pertinent 
parts of Sections 63-1 22 and 63-1 20, ldaho Code, are as follows: 

"63-1 20. AMOUNT OF TAX REDUCTION. - ( I )  Each claimant 
qualifying for and applying for a reduction in .  taxes under the provi­
sions of sections 63- 1 1 7  through and including 63-1 25, Idaho Code, 
shall be allowed a reductiof! in taxes for the. :current year · only, in 
the amounts provided by subsection (4) of this section. 

(2) All taxes continue to be the responsibility of the individual tax­
payer, all taxes continue to be liens against the property agamst which 
assessed,  and all taxes may be collected and enforced in the usual 
manner, if the taxpayer does not receivifany tax redu�tion as provided 
under the provisions of sections 63-1 1 7  through and including 63-1 25, 
Idaho Code, or if the taxpayer receives less tax reduction than the 
whole amount of taxes he is charged with. 

(3) The ammint of tax reduction that each claimant riuzy receive shall 
be initially estimated by the county assess<ir'by.'/a}Esiimating' the · 

amount of taxes due for the current year by app/yilJ.gla�t year's mjll 
levies to the current year's assessed· . 

value ot· (he prriperljl of 'the 
claimant; (b) Calculating a reduction in the estimate� · 'taxes otherwise 
due. . . .  '' ; '  · ·_ .. 

· 

(4) Reductions shall be allowed as follows: 
"-�·· . .  

· · ··' 



OPINIONS OF THE ATTORNEY GENERAL 
33-75 ---------------------

Under $3,000 

$3,001 ,  but not more than $3,500 

$3,501 ,  but not more than $4,000 

$4001 ,  but not more than $4,500 

$4,50 1 ,  but not more than $5,000 

(Emphasis supplied) 

$200, or actual taxes, 
whichever is less; 
$ 1 7, or actual taxes, 
whichever is less ; 
$ 1 50, or actual taxes, 
whichever is less; 
$ 1 25,  or actual taxes, 
whichever is less; 
$ I  00, or actual taxes, 
whichever is less; 

! 04 

"63- 1 22. PROCEDURE AFTER CLAIM APPROVAL. - ( I )  Immedi­
ately after claims have been approved by the board of equalization, the 
county assessor shall prepare a property tax reduction roll ,  which shall 
be in addition to the real property assessment roll, and the personal 
property assessment roll, which property tax reduction roll shall show: 
(a) the name of the taxpayer; (b) the description of the property for 
which a reduction in taxes is claimed, suitably detailed to meet the 
requirements of the individual county; (c) the property's current mar­
ket value, and current assessed value ; (d) the current year's taxes, cal­
culated by using current year's assessed values and last year's mi/I levies; 
( e) the amount of the tax reduction. 

"(2) As soon as possible, but in any event by no later than the fourth 
Monday of July, an abstract of the property tax reduction roll shall be 
certified to the state tax commission in the manner prescribed by sec­
tion 63-4 1 3, Idaho Code. The abstract shall be accompanied by a copy 
of the approved claims form signed by each claimant . . . " (Emphasis 
supplied) 

To obtain circuit breaker tax relief a claimant must file his claim with the 
county assessor by March 1 S of the taxable calendar year. Section 63- 1 2 1 , Idaho 
Code. If the claim establishes to the assessor's satisfaction that the claimant is 
eligible for relief the assessor computes the a.mount of tax reduction to which 
claimant is entitled in accordance with the provisions of Section 63-1 20, Idaho 
Code, supra. Section "(I ) of that code section provides that each claimant shall 
be entitled to a reduction in taxes in the amount provided by subsection (4)". 
Subsection (4) provides that "reductions" shall be allowed in stated maximum 
amounts or actual taxes, whichever is less. Obviously no one has a problem 
determining the amount of the statutory maximum. No computation is required 
for its determination. The prnblem is in determining what is meant by the phrase 
"actual taxes". One view is that it means taxes computed by applying the 
current year's levy after such levy becomes known on the second Monday of 
September to the current year's assessed value. The other view is that it means 
taxes computed by applying the previous year's levy to the current year's as­
sessed valuation. 

The latter view is the most acceptable one. 
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These statutes provide a solitary formula for computing an otherwise un­
known amount. They further require that the unknown amount be determined 
and fixed within a given time frame (by April l of each year). That formula in 
express tenns requires the use of the previous year's levy. Although it is true that 
the product of the use of that formula is variously referred in the statutes as an 
estimate of the amount of taxes due for the current year [Section 63-120 (3) (a), 
Idaho Code] , the current year's taxes [Section 63-122 (d), Idaho Code] and 
actual taxes [Section 63-1 20 ( 4), Idaho Code] , it is the determination of the 
amount which is in question and only one formula is authorized for the compu­
tation of that amount. No one would agree, for example, that "current taxes" 
are as a general rule computed by applying the previous year's levy to the cur­
rent year's assessed valuation. But that is precisely· what is provided for com­
puting tax reduction for the purpose of circuit breaker tax relief. Section 63-122 
(d), Idaho Code. The phrases "current year's taxes", "estimating . . .  taxes" and 
"actual taxes" are used synonomously and interchangeably in Sections 63-1 1 7  
through 63-1 25,  Idaho Code. The amount of the "tax reduction" referred to in 
Sections 63-1 20 ( l ), 63-1 20 (4) and 63-1 22 (e) is the lesser of the stated maxi­
mum reduction found in Section 63-1 20 (4) or the amount of taxes computed 
by applying the previous year's mill levy to the current year's assessed valuation. 

Without intending to detract from the reasons already given for the above 
conclusion, we note that a contrary conclusion, that is one to the effect that the 
amount of tax reduction should be recomputed some 5 months later, after the 
current year's levy is known, would be repugnant to many of the expressed pro­
visions of this tax relief measure. Among other things such a conclusion would 
render negatory the taxpayer appeal provisions of Sections 63-1 2 1  (1), 63-121  
(2) and 63-122 (5). 

AUTHORITIES CONSIDERED: 

I .  Idaho Code, Sections 63-1 1 7  through 63-1 25. 

DATED this 4th day of June, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWEl:L 
Attorney General 

WILLIAM McDOUGALL 
Assistant Attorney General 

ATTORNEY GENERAL OPINION NO. 34-75 

TO: Mr. Don C. Loveland 
Tax Commissioner 
5257 Fairview 
Boise, Idaho 83722 
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Per request for Attorney General Opinion. 

QUESTION PRESENTED: Must a religious body be incorporated under state 
Jaw in order to obtain. exemption from the ad valorem tax under § 63-1 058, 
Idaho Code? 

CONCLUSION: A religious body need not be incorporated under state law in 
order to qualify for tax exemption under § 63-1058, Idaho Code. 

ANALYSIS: lns0far as pertinent to the question presented, the statutes of the 
state of Idaho ·granting exemption from property tax to religious bodies has 
taken two forms. The first, enacted in 1 887, revised statutes, § 140 I (2), pro­
vided as follows: 

"Section 140 1 .  The following property is exempt from taxation: . . .  

2. Churches, chapelS and other buildings, with the lots of ground appur­
tenant the�to and used therewith, belonging to any church organiza­
tion or sOciety and used for religious worship, and from which no rent 
is derived;  with their furniture and equipments; also public 
cemeteries; . . .  " 

The second form of the statute was enacted by the legislature in 19 13  and 
provided:  

" . . .  Section 4. The following property'is exempt from taxation: . . .  

8. PropertY belonging to any religiOus corporation or society of this 
State, used exclusively for and in connection with public worship, and 
any parsonage belonging to such corporation or society and occupied as 
such." (Session Laws, 19 13, Chapter 58, Section 48 Page 1 75). 

The exemption in its 1 9 1 3  form is substantially the same today. It provides: 

"63-1058. PROPERTY EXEMPT FROM TAXATION - RELIGIOUS 
CORPORATIONS OR SOCIETIES. - The following property is ex­
empt from tµation: Property belonging to any religious corporation 
or sodetj of ihis state, used exclusively for and in connection with 
public worship, and any parsonage belonging to such corporation or 
society and occupied as '.such, and any· re6�ational hall belonging to and 
used in connection with the adivities of such corporation or society; 
and this exemption shall extend to property owned by any religious 
corporation or society which is used for any combiJlation of religious 
worship, educational purposes and recreational· activities, not designed 
for profit." (Emphasis added). 

The 1 887 version of the statute extended the exemption to property owned 
by "any church orgar.tzation or society". At that time it was not necessary for 
the religious body tO be incorporated to obtain exemption. Since 19 13  the word 
"corporatiiln" has been substituted for the word "organization" but the exemp-
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l ion continues to apply to "societies" and uses that word in tJ1e disjunctive. 
"Property belonging to any religious corporation or society of this state" is 
exempt from taxation. § 63- IOSB, Idaho Code, supra. 1t appears rather conclu­
sively that since I 887 the exemption granted to property owned by religious 
bodies has extended to religious societies as distinguisheo from religious corpora­
tions. A religious corporation is one which receives its status as a corporation 
with powers to. act from the state by a bona fide attempt to comply with the in­
corporation laws ofthe state. On the other hand, a society is a voluntary associa­
tion of individuals for common ends; an organized group living or working to­
�ether or periodically meeting for worship together because of a community of 
interests or beliefs or a common profession without reliance upon the state for 
the conditions of its organization or for an express grant of power to act. 
(Black's Law Dictionary; Websters Third International Dictionary, 1 968). 
Therefore, incorporation under the laws of the state of Idaho is not a precondi­
tion to exemption from property tax under § 63-1058, Idaho Code. 

We render no opinion on "'!hat is meant by the phrase "religious socie�". 
For some guidance see 1 58 A.L.R. 1 222, 1 227. Nor do we. render an opinion on 
the question whether corporations and societies organized in othe.r states may 
qualify for the exemption. 

AUTHORITIES CONSIDERED: 

I .  Idaho Code § 63-1 058. 

2. Revised �tatutes, Sec. 1 401 (2). 

3. Session Laws, 1 9 1 3 ,  Chapter 58, Section 4B, Page 1 75 .  

4 .  Black's Law Dictionary. 

5 . Websters Third lnterna.tional Dictionary, ( 1 968). 

6. 1 68 A.LR. 1 222, 1 2
'
21. 

DATED this 1 8th day of June, 1 975. 

ANALYSI.S BY: 

ATTOR,NEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
. Attorney, General . 

WILLIAM McDOUGALL 
Assistant Attorney General 
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ATTORNEY GENERAL OPINION NO. 35-75 

TO: Larry G. l.Aloney 
Commissioner 
State Tax Commission 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Does the Idaho State Tax Commission have the right 
to request and receive death lists from the Bureau of Vital Statistics, Department 
of Health and Welfare? 

CONCLUSION: Yes. 

ANALYSIS: There is no Idaho judicial authority which speaks directly to this 
issue. The statute which dfrectly governs the release of information by the 
Bureau of Vital Statistics is Idaho Code § 39.-264 (b) which provides: 

"36-264. Disclosure of information. - • . .  

(b) A complete copy, or any part of a certificate, may be issued to any 
applicant who can show direct and tangible interest in the record he 
applies for; and subject to such provisions as the board may prescribe, 
data contained on records may be used by federal, state or municipal 
agencies for the purpose of verification of data • . .  " 

The question of whethi:r the Tax Commission may obtain information pur­
suant to this statute turns on the question of whether or not the State of Idaho - as whose agent ·  the Commission acts - is ·an applicant with a "direct and tan­
gible interest _in the record" which it seeks. 

Since the Commission seeks the death lists for the purpose of determining 
whether inheritance tax returns have been filed, the second part of § 39-264 (b) 
does not apply .<The' Commission is not seeking, in most instances, to verify data 
but rather to obtain information not otherwise known to it. (The second clause 
would, of course, apply to those instances where the Commission does seek mere 
verification of data 3lready available to it.) 

Taxes are the means by which the costs of government are apportioned to 
those who receive the benefits of government. Welch v. Henry , 305 U.S. 1 34 at 
146, 147. Unequal and arbitrary enforcement of tax statutes results in a dis­
proportionate distribution of the costs of goyernnient. Those who voluntarily 
comply witn • the. requireme11ts of the. tax laws are more heavily burdened than 
those who undetected .·shirk their responsibilities. Consequently , courts have 
recogni_ied tli_at limiting· a taxing authority's ability to obtain information is 
tantanfount fo_ li,mitirig its .. ability to enforce tax. statutes. (See e.g., State Tax 
Commissio11 v. Uni01i Carbide Corporation (U.S.D'.C.-ldaho) 386 F.Supp. 250.) 

In the case of the Idaho ,Transfer & Inheritance Tax Act (Idaho Code § 1 4· 
401 ,  et seq), lack'of ktiowledge of the. identity of deceased persons directly re-



109 ____ o_P_IN_IO_N_s_o_F_T_HE __ A_rr_o_RN_E_Y_G_E_NE_RA_L ___ 35-75 

suits in a lessened ability of the Commission to enforce the requirements of the 
Act. That in tum directly results in decreased revenues to the state, decreased 
ability of the state to provide services to its citizens, and an increased burden on 
those who voluntarily file returns and pay state transfer and inheritance taxes. 
In the specific instance of the Transfer & Inheritance tax, 85 percent of the pro­
ceeds are perpetually appropriated to the State Water Pollution Control Fund 
[Idaho Code § 14425 (b)] for administration of the Water Pollution Abatement 
Act of 1970. (Idaho Code §§ 39-3601 - 39-3607). The declaration of policy 
contained in that Act clearly states the Legislature's conclusion that control of 
water pollution is of direct and vital interest to the State of Idaho and to its 
citizens. It states in part: 

"The legislature, recogmzmg that water is one of the state's most 
valuable natural resources and, realizing that some waters of the state 
are becoming polluted to an intolerable degree, which is inconsistent 
with the public interest of the state of Idaho, has adopted water quality 
standards and authorized the director of the Department of Health and 
Welfare to implement these standards . . .  In consequence of the bene­
fits resulting to public health, welfare and economy, it is hereby de­
clared to be the policy of the state of Idaho to protect this natural , 
resource by assisting and preventing and controling water pollution; 
. . . " (Idaho Code § 39-3601 .) 

The information which the State Tax Commission seeks from the Department 
of Health and Welfare will, by enabling that increase the funding available to the 
Department of Health and Welfare for its water ,pollution control activities. 
Thf:lse activities have been deemed by the legislative declaration just quoted to 
be bf vital interest to the State of Idaho. We conclude, therefore, that the State 
of Idaho - acting through the agency of its Tax Commission - iS a party with a 
direct and tangible interest in the records of the Bu�au of Vital Statistics which 
it seeks. 

The relevant regulation of the Department of Health and Welfare interpreting 
§ 39-264 (b) appears on its face to be ambiguous. That tegulation states: 

� 

"For furtherance of this act, certified copies of certificates may be iss· 
sued to federal, state, or municipal representatives. A laWful applicant 
is considered to be the individual, his parent,; guardian, close relatives, 
or the court." 

· 

Although this regulation does not clearly address itself to the particular situa­
tion presented here, to the extent that it may be incopsistentwit1t .the require­
ments of the statute, the statute must control. (Cauili/and v. HaN.ering, Com­
missioner of Internal Revenue, 298 U.S. 441 ,  56 S.ti. 767, 80 L.Ed. 1268; 
Mahatten General Equipment Company v. Commissian�r of Internal �evenue, 
297 U.S. 1 29, 56 S.Ct. 397, 80 L.Ed. 528; Macombet v. State So�fa(Welfare 
Board, 346 P.2d 808 (Cal., 1959). 

· · 

We need not address, in detail, the question of the�xteiif of the pt;>wers of 
the State Tax Commission to examine books and records. Idaho Code�§63-3042 
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is incorporated into the Transfer & Inheritance Tax Act by § 14418 (c). It gives 
to the Commission poWer to issue mandatory summonses to examine records. 
Idaho Code § 14-416 also grants to the State Tax Commission extensive powers 
to examine books and records for the purpose of determining the existence of 
inheritance tax liability. The precise scope of these powers need not be analyzed 
here. Their existence, however, lends credence to our conclusion that the legisla­
ture recognius the Tax Commission's need for information in order to supervise 
and enforce self-reporting and self-assessing tax systems such as the Transfer 
and Inheritance Tax. 

Idaho Code § 39-264 (b) evidences concern on the part of the legislature that 
the information obtained by the Bureau of Vital Statistics not be treated as a 
generally available public record. Our conclusion here will not obviate that legis­
lative intention. The information obtained by the Commission will become sub­
ject to the confidentiality provisions of Idaho Code § 63-3076. That section is 
incorporated into the Transfer & Inheritance Tax Act by § 14-418 (c) and, there­
fore, subjects the information to the same confidentiality safeguards as is pro­
vided for information obtained by the Tax Commission unde1 the Income Tax 
Act. 

AUTHORITIES CONSIDERED: 

l. Idaho. Code !iS 39-264 (b); 14-401 ,  et seq; 14-425 (b); 39-3601 thru 39-
3607; 63-3042; 14-416. 

2. Welch v. Henry, 305 U.S. 134 at 146, 147. 

3. State Tta Commission v. Union Carbide Corporation (U.SD.C.-ldaho) 
386 F.Supp. 250. 

4. Caushland v. Halvering; Commissioner of Internal Revenue, 298 U.S. 441 ,  
56 S.Ct. 767, 80,J..Ed. 1 268. 

5. Mahatten : General Equipment Company v. Commissioner of Internal 
Revenue, 297 U.S . .  1 29, 56 S.Ct. 397, 80 L.Ed. 528. 

6. MacomberiP,. State Social Welfare Board, 346 P.2d 808 (Cal., 1959) . 
• ! r,� 

DATED this 2nd day.of September, 1975. 

ANALYSIS BY: 
. . 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

THEODORE V; SPANGLER, JR. 
Deputy Attomey.jGeneral 
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ATIORNEY GENERAL OPINION NO. 36-75 

TO: Honorable Patricia L. McPermott 
Minority Leader, Idaho House of Representatives 
P.O. Box 3 
Pocatello, Idaho 83201 

Per request for Attorney General Oplliion .. 

QUESTION PRESENTED: Does the Idaho State Bar Association have the legal 
authority to collect an "interim billing" bas,ed on the J>rOVisions of H.B. 100 as 
amended in the House and as contained in Ch. 257, 1975 Session Laws? Said 
"interim license billing" represerits an attempt by said Idaho State Bar Associa· 
ti on to apply the provisions of said legislation retroactively. 

CONCLUSION: The Idaho State Bar Association does not have the authority 
to collect an "interim billing" during 1975 as to Iawyers' already licensed in 
Idaho for the 1975 calendar year in.asmuch as the legislation in question is 
only entitled to prospective application. · 

ANALYSIS : It is first nece$sary to carefully analyz.e the substance of the amend­
ment to § 3409, Idaho Code, as contained in Chapter 257 (H.B. 100), 1975 
Session Laws for legislative intent concerning whether said amendment was to 
have retrospective application. That . portion of the law which requires payment 
of a license fee each year prior to engaging in the practice of law, as amended, 
requires payment "prior to the first day of March of each year, commencing 
with the year 1 975". On its face· it would appear that this phrase, standing alone, 
would make the amendment effective as of March 1 ,  1 975. Other considerations, 
however, mitigate against such a condusion. 

H.B. 100 was passed without an "emergency clause" and, thus, becomes 
law in Idaho only on July 1 ,  1975, and thereafter. Nowhere in the Act is there 
specific language indicating clear legislative intent that the Act be applied·retro­
spectively. Further, it is clear that the Act was neither passed nor approved by 
the Governor (March 3 1 ,  1 975) until after the statutory deadline for issuance of 
licenses for lawyers for the year 1975 inasmuch as all payments fot licenses must 
be made "prior to the first day of March of each year". 

.. ' , ,  
We are also informed both by the Chairman of the Idaho House of Represen· 

tatives Judiciary, Rules and Administration Committee (the Commjttee thr9ugh 
which H.B. 100 was introduced) and ranking Minority membefthereofthat 
when officials of the Idaho State Bar initially as RS 2109 requested the said 
amendment ·  that a further request was made for retrospective application and 
use of an "emergency clause". The Committee infonned the Bar that it would 
not introduce the Bill with the "emergency clau·se" and would not allow retro­
spective application , thus the "emergency dause" was deleted from the .Bill 
before it was introduced in the House . · 

As we recently noted in Attorney General Opinion No. 30·75, addre�sed to 
the question of retrospective application of S.B. 1 1 1 1 of the ·1975 Legislative 
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Session, the Idaho Supreme Court has repeatedly held that statutory enactments 
are to have only prospective application unless the enactment in question clearly 
shows that a retrospective construction was intended by the Legislature. Appli· 
cation of Forde L. Johnson Oil Company, 84 Idaho 288, 297, 372 P.2d 135 
( 1 962) [with numerous cases cited therein] ; Kent v. Idaho Public Utilities 
Commission, 92 Idaho 618, 62 1 ,  496 P.2d 745 ( 1970). Since no such clear legis­
lative intent is expressed in the Act itself or its history, it is my opinion that the 
recent amendment to § 3-409,ldaho Code, be given only prospective application. 

A further barrier to retrospective application of the Act occurs with regard 
to the fact that the Idaho State Bar has already issued to all its members in good 
standing a "Certificate of 1975 Membership" indicating that each such person 
"is an active member of the Idaho State Bar for the year ending December 3 1 , 
1975." Though a license has been held not to create a property right in its hold­
er, the issuing authority cannot arbitrarily, capriciously, or unreasonably impair, 
interfere with, or eradicate the same. O'Conner v. City of Moscow, 69 Idaho 37, 
44, 202 P.2d 401 ,  9 A.L.R.2d 1031  (1949). Certainly it must be concluded that 
a contractual obligation exists by virtue of the issuance of licenses valid through 
December 3 1 ,  1975, between the Idaho State Bar and each of its members under 
the terms of which the member has the. right, subject to other rules and regula­
tions of the Idaho State Bar and Idaho Supreme Court, to practice law for the 
entire calendar year without the payment of additional fee. See, for example, 
the rationale of the Idaho Supreme Court in State v. Barchas, No. 1 1 560 (Idaho; 
decided April 1 ,  1 975). It cannot logically be maintained that Chapter 257 
(H.B. 100), 1975 Session Laws, created an expres� or implied revocation of 
existing validly issued licenses, nor an authorization to bill members of the Idaho 
State Bar for additional fees on a pro-rata basis. This is not to imply, however, 
that those persons who applied for membership in the Idaho State Bar after July 
I , 197 5, (including judges who previously have been exempt from the paym�n t 
of license fees) could not be charged the entire fee authorized by the 1975 Act. 

Finally, § 3-405, Idaho Code, defines a member of the Idaho State Bar " [a] II 
persons . . . duly admitted to practice law . . .  who shall have paid the license fee 
in this Act provided for • . .  " The currently licensed lawyers in Idaho having paid 
the currently applicable fees under § 3-409, Idaho Code, are duly licensed and 
acting members ofthe Idaho State Bar through December 3 1 ,  1975, without 
the payment of additional fee. 

AUTHORITIES CONSIDERED: 

l .  Chapter 257 (H.B. 100), 1975 Session Laws; Sections 3-405 & 3-409, 
Idaho Code. 

2. State v. Barchas, No. 1 1 560 (Idaho; decided April 1 ,  1975). 

3. Kent v. Idaho Public Utilities Commission, 93 Idaho 618 ,  469 P.2d 745 
( 1970). 

4, Application o/Forde L. Johnson Company, 84 Idaho 288, 372 P.2d 
135 (1962) • .. 
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S. O 'Conner v. City of Moscow, 69 Idaho 37, 202 P.2d 401 , 9 A.L.R.2d 
1 03 1  ( 1949). 

DATED this 1 8th day of June, 1975. 

ANALYSIS BY: 

PETER HEISER, JR. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

Chief Deputy Attorney General 

ATIORNEY GENERAL OPINION NO. 37-75 

TO: The Honorable Gary Ingram, Idaho House of Representatives 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: You have requested an opinion concerning 1975 
House Bill 253, Chapter 1 03, 1 975 Idaho Session Laws which appropriates 
$ 1 49,000.00 of general fund money for matching with $2,372,4()0.00 of federal 
funds to carry out the Econonµc Opportunity Program, the Senior Citizens Pro­
gram, the Work Training Program and Administration of these programs. The 
appropriation is to "the DeparQt1ent of Special Services" to be expended by it 
for the above programs. You point out that under the Article IV, Section 20, 
Idaho Constitutional Executive and Administrative Reorganization ·and the legis· 
lative action based on upon this section, the "Department of Special Services" is 
not mentioned or in any way dealt with. You ask 

Did the legislature err and make an appropriation that is not legal or 
constitutional? 

CONCLUSION: The legislative intent to authorize and fund these programs is 
unmistakably clear. However, you raise a valid inquiry about the technical' legal· 
ity of the appropriation. Because of the lack of authority in case law, the ques· 
ti on is not susceptible to a definitive conclusion. The continued existence of the 
Idaho Department of Special Services as an executive department of the State of 
Idaho is legally in question. It appears that this approt>riation- fails for·the reason 
that no Department of Special Services lawfully exists under strict legaHnterpre­
tation. Only the courts can authoritatively answer such a question because. of the 
nature of the problem and the ·equities involved in it. ·' · " ' °'' : · • - .-. 

ANALYSIS: It is the general rule that there cannot be :a de.facto officer·.with· 
out a de jure office. This is the principle that distinguishes the case ofShibla v. 
Township Committee of Wall Township, 1 36 N.J.L. 506, 56 A.2d 734 (Sup. Ct. 
1 948), affirmed 1 37 N.J.L. 692, 6 1  A.2d 242·{E. &A.-l948). ·Th¥tppointment 
of one to an office or position having no legal being ordinarily gives no�color of 
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existence to th.e supposed offi«?C or position or color of authority to the ap­
pointee. Toomey v. McCaffrey, supra; United States v. Royer, 268 U.S. 394, 
45 S.Ct. 5 19, 69 L.Ed. 101 1 ( 1928); Buck v. City of Eureka, 109 Cal. 504, 42 
P. 243, 30 L.R.A. 409 ( 1 895); Snyder v. Hylan , 2 1 2  N.Y. 236, 106 N.E. 89, 
Ann.Cas. 1 9 1 5D, 1 22 ( 1 9 14). There is no reason of public policy for a deviation 
from the rule here. The local creative authority is exercisable only by ordinance; 
this process is a condition Prerequisite to the existence of an office or position. 
Hand/on v. Town of Belleville, 7 1 A.2d 624, 4 N.J. 99, 1 6  A.L.R.2d 1 1 8. 

In Moon v. Mayor, 214  Ill. 40, 73 N.E. 408, the same insistence was made, 
and we there said: "Nor can an office be legally established by the appropriation 
of the pub.lie money, by ordinance, to the payment of the salary or compensa­
tion of the person acting as an officer." An iitformation in the nature of quo 
warranto will not lie to try the title of the relator to an alleged office which in 
fact and in law has no legal existence . 23 Arn. & Eng. Ency. of Law (2d Ed.) 
632; 1 7  Ency. of Pl. & Pr. 403. 

Hedrick v. People Ex Rel Ball, 77 N.E. 441 , 221 Ill. 374, 5 Am. Cas. 
562. 

An office is created by law orily as a result of an act passed for that pur­
pose. The mere appropriation by the General Assembly of money for 
the payment of compensatioO' to the incumbent of a specified position 
does not have the effect of creating an office or of giving such incum­
bent the character of an officer (People v. MCCullough, 254 Ill. 9 , 98 
N.E. 1 56, Ann; Cas. 1 9 1 38, 995), as an office cannot be created by 
an appropriation bill. Fe�s v . .  Russel, 1 10 N.E. 1 30, 270 Ill. 304, Arn. 
Cas. 19 168 1 120. 

In 1970 Governor Don Samuelson "created" and established the Idaho De­
partment of Special Services. See Executive Order 70·2 which reads as follows : 

NOW, THEREFORE, I, DON SAMUELSON, GOVERNOR OF THE 
STATE OF IDAHO, by powers and authority vested in me by law, do 
hereby establish an Idaho Department of Special Services as a separate 
administrative office of the State of Idaho with specific and primary 
responsibilitY for imple'm�nting· the Economic Oppor�nity Act of 
1964 as Amended; the Older Americans Act of 1 9.65 as Amended; and 
the StateC:Anti�Discrimination Act, and sucli other related responsibil· 
ities as may be assigned. · · -

A public office or" department can exist ·only through its creation by Consti· 
tution or staiuiory· enactment. The 'rollowfug.is· a quotation'from an opinion of 
Homer Holmgren, Attorney General rbr Ut� dated October 29, 1969 which is 
particualrl)' pertin�nt tq . this. case. since it relies upon Idaho case law as well as 
that from other states. · . 

· 
. 

A question 'ttas arise� as. tc» the power ofthe Gove�or to create such an of. 
lice. Involved is the question whether this order is to be construed as an attempt by the Goveq1or to create an office. in the state government. If the answer to this · ; :  . \ ' . : ' . . ' 
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question is in the affirmative, then it must follow the Governor does not have 
the power to create the office. The power is legislative and belongs solely to the 
Legislature. 

In 43 A.Jr., Sec. 3-1 , p. 901 ,  Public Officers, is the following: 

"In the United States, except for such offices as are created by consti­
tution the creation of public offices is primarily a legislative function. 
Insofar as the legislative power in this respect is not restricted by con­
stitutional provisions, it is supreme and the legislature may decide for 
itself what offices are suitable, necessary· or convenient. When in the 
exigencies of government it is necessaiy to create and define new 
duties, the legislative department has the discretion to detennine 
whether additional offices shall be created or these duties attached to 
and become ex officio duties of existing offices." 

In 67 C.J.S., Sec. 9, p. 1 1 9, Officers, it is said: 

"A public office can be created only by the constitution, or as a result 
of an act passed for that purpose, it  cannot be created by a mere con­
current resolution, by legislative order, by contract, or by a mere appro­
priation for the payment of compensation to the incumbent of a speci­
fied position. Subject to the power to create an office is vested in the 
legislative department .of government." 

In Nigard v. Barker, 27 Ida. 1 24, 1 47 P. 293, the court said: 

"The power to create an o·ffice, unless otherwise provided by the con­
stitution, is vested in the legislative deeartment of the government.  
The method of filling the office is to be determined by the legislature, 
in the absen�e of constitutional provisions." 

Section 6 of Article 4 of the Constitution provides: 

"The Governor shall nominate and, by and with the consent of the 
Senate, appoint all officers whose offices are establish�d by.this Consti­
tution, or which inay be created by law and whose appohltment or elec-
tion is not otherwise provided for. 

· · · 

Under this Constitutional . provision, th� Legislature h.� ,the. P01Ner _ to 
create an office and provide the filfmg of the same wheqever such office 
is not established �y tbe Constitution." · · • · ' . . _ 

The decision in this. case was Cited with approval in SJ1tyiie v.'JyfiJfo�, '81 
Idaho 335, 341 P.2d 45 1 .  The language of the Idaho Constiiution above qtioted 
is practically identical with the language of Section J.Q, J\rticle .VII of th� ,Utah 
Constitution. · · " �· · 

· · ,_· \ . .  

In Stapleton v. Fmhmiiler, 5 3  Ariz. 1 1 ,  8 5  P.2d 49, th� c�u�t said: : .  • · , . 
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'.'After considering the matter fully, we are of the opinion that an 'of­
fice', as distinct from an· 'employment', may be created only by the 
legislative branch of the government, either directly or by necessary 
implication, for such branch alone has the power to make 'law', and. 
that any position which is established by the administrative department · 
cannot be considered as an office within the meaning of the constitu­
tion, but rather is a mere employment." 

The court refers to 22 R.C.L. p. 38 1 ,  Sec. 1 2, as stating the chief elements 
of a "public office" as follows: 

"The . specific position · must be created by law; there must be certain 
defined duties imposed by law on the incumbent, and they must 
involve the exercise of some portion of the sovereign power. A position 
which ·has these three elements is presumably an 'office' while one 
which lacks any of them is a mere 'employment'." 

In Swanson v. State, 1 3 2  Neb. 82, 27 1 N.W. 264, the court held that the consti­
tution is not a grant of power, but a restriction on legislative power. " . . . This 
necessarily includes the proposition that, subject to limitations and restrictions 
expressly imposed by constitutional provisions, the power to create or continue 
an offii:e is vested in the legislative department of government." 

Section I ;'  Article V of the Utah Constitution provides for the powers of 
government to be divided into three departments, legislative, executive and judi­
cial, "and no person charged with the exercise of powers properly belonging to 
one of these departments shall exercise any functions appertaining to either of 
the others, except in cases herein expressly directed or permitted." 

Under Section I ,  Article VI the legislative power is vested in the legislature 
and the people. 

It is our opinion that what the Governor has created by this Executive Order 
is not merely a·position·of employment, but is an office or agency of the govern­
ment of the state. The order expressly creates the office, the Office of Local 
Affairs, as an agency responsible' to th'e' Governor. The order then provides for 
an executive director of the office. It illso defines the duties and functions of the 
office or agency. The office exercises sovereign power in coordinatillg state acti­
vities and programs having a major impact on community development. Further­
more, the order provides that six separate programs of the state shall be ·admin­
istered under the direction of the Office of Local Affairs, and the divisions, of­
fices, and personnel within the state government currently responsible for the 
administration . of such, programs are transferred to the Office of Local Affairs. 
The effect is an attei:Tipt by 'the executive . department to invade the area of the 
legislative department. 

A decision in this matter centers around the Idaho Constitutional Section on 
separation of powers, Article II, Section I ofthe Idaho Constitution. Article IV, 
Section 20 of the Idaho Constitution relating to limitation of the number of 
departments of state government and Article l�I ,  Section 1 6  of the Idaho Con-
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stitution relating to the fact that each separate enactment of the legislature shall 
embrace but one subject and matters properly connected therewith which sub­
ject shall be expressed in the title. Simply stated, the problem is that the Jdaho 
Legislature 'has pursuant to Article IV, Section 20 of the Idaho Constitution 
reorganized the Idaho . state government executive and administrative offices 
in nineteen departments and the existing constitutional offices. No mention was 
made of the Department of Special Services in this reorganization. An appro­
priation bill is not a sufficient expression of legislative intent to create a new 
department of state government. Also, any act of the Legislature must contain 
one subject which must be expressed in its title, and no appropriation bills re­
lating to the Department of Special Services, either in the title or body of the 
acts, in any way create or organize the Department of Special Services. They 
only appropriate to it. And lastly the creation of Departments of state govern­
ment is a legislative function. 

Section 67-3605, Idaho Code indicates that appropriations shall be available 
only as alloted and in conformity with the provisions of the Idaho Budget Law, 
§§ 67-35 16  through 67-3523 , Idaho Code. 

AUTHORITIES CONSIDERED: 

I .  Hand/on v. Town of Belleville, 71 A.2d 624, 4 N.J. 99, 1 6  A.L.R.2d 1 1 1 8. 

2. Hedrick v. People Ex Rel Ball, 77 N.E. 441 ,  22 l Ill. 374, 5 Am. Cas. 562. 

3. Fergus v. Russel, 1 1 0 N.E. 130 270 Ill. 304, Am. Cas. 1 9 1 6B 1 1 20. 

4.  Executive Order 70-2 . 

5. Opinion of Homer Holmgren dated October 29, 1 969. 

DATED this 7th day of July , 1975. 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General · 

ANALYSIS BY: 

WARREN FELTON 
Deputy Attorney General 

AITORNEY GENERAL OPINION NO. 38-75 

TO: D. E. Chilberg · 

Director 
Department of Administration 
Building Mail 

Per request for Attorney General Opinion. 
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QUESTIONS PRESENTED : 

I .  Are District Health Departments required to comply with state purchasing 
laws? 

\ . . 
2. If the District Health Departments are in fact not a part of State govern­

ment, can the Division of Purchasing legally supply services to the Districts? 

3. If the District Health Departments are in fact not a part of State govern­
ment, can the Bureau of Risk Management legally procure insurance and supply 
its services to the Districts? 

CONCLUSION: District health departments are mandated by law to provide the 
basic health services of. public health education, physical health, environmental 
health and public health administration to the citizens of Idaho. Each depart­
ment functions within the geographic confines of its respective statutory district. 
All income and receipts received by the district departments for the implemen­
tation of such services and to implement the duties as prescribed in Title. 39, 
Title 4, Idaho Code, must be deposited in a public health district fund. This fund 
is established in the state treasury as a special fu,nd f'1r which the state treasurer 
acts as custodian. St.atutorily, receipts in the fund in part consist of. general state 
aid derived from state appropriations. The presence of state tax dollars in a 
legislatively created fund established in the stat.e tr�ury creates a state property 
interest in that fund. This property interest, together with the declared state 
activity of providing basic health services brings the fund under the control of 
the State Board of Examiners pursuant to Article IV, Section 1 8, Idaho 
Constitution •

. · . · .· ' · · . · ' 
. 

In additiqn, �(mies in the fund are in the. sta'te 'treasury Within the meaning 
of Article vn; 8ection 13, Idaho Constitution. Expenditures froin the fund by 
the respective d.lst�ct · bQardS · are ,p\lrsw.mt . to aJ>erppriatiQn. Tholi$h · the term 
"appropriate to the public h�alth di�tricts:' i� not to be found within Title. 39, 
Chapter 4, Idaho Code, or· ariy appropriations bill, the legiSlature's intent to so 
appropriate is clear. No reasonable doubt can exist as to the creation of the 
fund, how the monies for' the filnd are to be raised, where they are' to be de­
posited, or by. Whom arid for what puqiose 'they 

. 
are . to be dispersed. As such, 

those monies are "appropriated" to a specific fwid for a: seecific pufpoSe. 

-

. . . 

. . . 

As a legisl�tiv�ly c�ated' entity, subject to these r�trictions of )he Idaho 
Constitution, district health departments are agencies of the state. They are 
therefore subject to the state purcha,sing laws unless specifically excepted 
therefrom. · . · . . 

Question.s t\vo'�d tilree are rendered nioot by the answer to question one. 
. ·, . . . . . . . . . .

. 

ANALYSIS: Title 39; Chapter 4, Idaho Code, declares that four basic health 
services are io' be proVid�d for the dti2:ens of idalio. These services are those of 
public heaJth education; j>hysfoaI health, enViroilmental he3Ith, 'and public health 
education. SeCtlon 39409,

'!dizho Code. Their· implementation is .delegated to 
the respective ;departmtirits of 5even · st'afotory public health districts, the geo-- , - -

: .
• : · ; .- . . - : -· ) • . . . , ! , . 
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graphic confines of which are cotenninous with that of the State. Sections 39-
408, 39409, 394 10, Idaho Code. Though the departments are not limited to 
perfonnance of the enumerated health services, they are mandated to that per· 
fonnance. The funding thereof is both the responsibility of the State and of the 
individual counties within each district. Sections 39424, 39425, Idaho Code. 
The State's contribution is a percemage general state aid to be not less than 
" . . .  sixty-seven percent {67%) of the amount of ad valorem tax contributed by 
each county from the levy made as provided by Section 3 1 -862, Idaho Code." 
Section 39425, Idaho Code. The appropriate sums of tax revenue are required 
to be deposited in a statutory fund known as the "Public Health District Fund." 
Ibid; Section 39414 (5), Idaho Code. The fund is established in the state trea­
sury with the state treasurer serving as its custodian. Section 39422, Idaho 
Code. The status of the fund is critical to any detennination regarding the 
character of district health departments. lfthe monies therein are found to be 
state monies, withdrawals from that fund must then be passed upon by the State 
Board of Examiners pursuant to Article IV, Section 1 8, Idaho Constitution. 
If  state monies, their expenditure must be subject to appropriation pursuant to 
Article VII, Section 1 3, Idaho Constitution. Public health departments would 
then be state agencies in the sense that constitutional restrictions upon state 
government would apply to them. Board of County Com )-s. v. Idaho Health Fae. 
Auth. , 96 Idaho 498, 53 1 P.2d 588, 597 ( 1 975). However, should the fund be 
found to be a private one, though the districts be state created entities, they 
would not be subject to allthe constitutional restrictions otherwise placed upon 
state agencies. Ibid. 

The identical issue has twice been before the Idaho Supreme Court. In State 
v. Musgrave, 84 Idaho 77, 370 i>.2d 778 ( 1 962), the status of the state insurance 
fund was before tile court. It was held to be private in character,, though estab­
lished in the state treasury with the state treasurer acting as_ ctisto�ian. Decisive 
to that holding were the facts that no tax monies were deposited in the fund and 
that the liability of the State was specifically limited by Section 72-90 1 ,  Idaho 
Code, to the amount of monies within the fund itself. Ibid. 

Thus, payments could be made from the_ fund to meet claims against 
the state without meeting the constitutional requirement of approval 
by the State Board of Exarniners ·under Article 4, § 1 8, and could be 
drawn from the treasury without an appropriation as required under 
Article 3 [sic] , § 13 .  Board of County Com h v. Idaho Health Fae. 
A�. w� 

-

The court in State v. Robinson, 59 ldaho 485, 83 P.id 983 {1 938), cited with 
approval but distinguished by the Musgrave court, was similarly called upon to 
determine the status of an unemployment compensation fund.,. Howev�r. that 
fund consisted in part of state monies derived from an ·exdse tax. The tix reve­
nue represented ten percent ( l  0%) of the total fund, the remainder being contri­
buted by the federal government . •  This sum was nonetheless held tonrepresent a 
sufficient property interest -of the State .to bring the fund within the purview of 
Article IV, Section 1 8. Ibid, 59 Idaho at p. 490, 83 P;2d at p, 9.85:Jri ad�it�on, 
the court found the purposes for which the furid was creat�d; Le:, a�tatutj:>ry 
endeavor to ameliorate unemployment and to emp!Oy certain-cfas5es of persons, 
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indicative of a state actiVity. It therefore held that the State had a personal in­
terest in seeing that the fund was properly collected and dispersed. Ibid. 

The public health dist�ct fund likewise falls within the purview of Article 
IV, Section 1 8. The amount of monies in the fund is not a declared limitation 
upon the liability of the State. Title 34, Chapter 4, Idaho Code; see, State v. 
Musgrave, supra. The State does have a property interest in the fund as an 
amount o'r gener8l state aid not less than sixty-seven percent (67%) of the ad 
valorem tax contributed by the counties within .each district must be deposited 
to the pu))lic health district fund. Section 39425 (I), Idaho Code. The total 
funds are in ·a sen� held both by the State and the respective counties, but when 
deposited into the state treasury, ". . . title must necessarily rest in the State 
since it can nowhere else, and a claim thereto is, therefore, a claim against the 
State even though only as trustee." State v. Robinson, supra., 59 Idaho at p. 
491 ,  83 P;2d at p. 986. 

Without doubt, the monies so contributed effect state participation in a 
statutory endeavor to provide basic health services for the benefit of all Idaho 
citizens. ·Moreover, the mandated performance of those services represents a 
state activity, ·ncit a local one. Statutorily, the respective departments of the 
seven public health districts are directed. to implen;ient these services. The crea­
tion of the districts is at the discretion of neither the counties therein nor the 
residents within , the districts. Rather. they are statutorily created entities whose 
geographic confines confonn in the aggregate to , that of the State itself. Section 
39408, Idaho. Code. The fact that the legiijature has delegated the imptementa� 
tion of those services to boards elected by"Jocij . officials does not reduce the 
whole of the.endeavor to that of its individual parts. 

The personal interest held by the State in� thi$ instance is to insure that all 
recipients of these services receive them eqtjally�. By virtue of the two mill 
maximum levy for county participation in the funding of the prescribed health 
services, the potential exists for some couptfes' to generate larger sums of tax 
revenue for health services than others. By virtue of the state match which is 
computed on an individual county b.�is the potential exists to further exacer­
bate the 'dichotc;iiny in funding ability. between 'the wealthier and poorer coun­
ties. Section , 39� is (I),' Idaho Code� ·  However,· that potential is mitigated by 
the authority of the 'director of the. department of he8lth . and welfare to selec­
tively authorize or :grant' additional funds' to lndi� districts iri excess of that 
otherwise required by the statutory fonn�ction 39425 (2), Idaho. Code. 
This authcfrity allows the State to respond to.uriexpected needs within individual 
districts. Further;' it 'pfoVides · for coordination · o( health · services at the ·state 
level to insure that the qWtlity of those basic health services is J}ot determined 
by the relative wealth or lack thereof of the' individual county� Statutorily, the 
State has both' a ·sufficient property interest and persorial interest in a mandated 
state activity io bring the public heaith district fund within the ·provisions of 
Article IV, Section 1 8,Idtiho Constitution. Clainis against· the ftind must there­
fore be passed upon by:the State Board of Examiners. State v. R;pbinson, supra. 

Concomitant: to the determination that claims agilinst th� health districts 
are claims -against .the State is the finding that monies deposited to the fund are 
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in the. state treasury, within the meaning of Article VII, Section 1 3, Idaho Con­
stitution. This provisi�n reads: 

No money shall be drawn from the treasury, but in pursuance of appro­
priations made by law. 

The Musgrave court held that the money in the state insurance fund was not 
in the state treasury within the meaning of the Constitution as .the fund consist­
ed of premiums paid by private employe� for the purpose of insuring them 
against liability for · workman's compensation losses, of penalties paid by those 
employers, and of investments and interest derived arid earned upon • monies 
belonging to the fund. Section 72-90 1 ,  Idaho Code; State v. Musgrave, supra. As 
distinguished from the state insurance fund, the public health ·district fund 
monies are derived from tax revenue contributed directly from the State and its 
participating counties, indirectly from the federal government and from other 
governmental entities contracting for special programs. Sections 39-425, 39-424, 
39414 (8), 39-409, Idaho Code. As tax revenue deposited to a fund established 
in the state treasuzy, the public health district fund is in the state treasury within 
the meaning of the Constitution. State v. Robinson, supra ; State v.: Musgrave, 
supra. 

It must be noted, however, that the fund moneys are not state moneys in the 
sense that they are subject to appropriation other than as provided by Title 39, 
Chapter 4, Idaho Code. An analysis of this act clearly reveals a legislative intent 
to provide monies for the implementation of basic health services by the district 
departments and for that purpose only. Sections 39-424, 39-425; Idaho Code. 
In order to carry out that purpose, the state and county contributions are de­
posited in the state treasury to a statutory fund specifically designated for such 
receipt. Section 39422 (2), ldaho Code. 

Subject only to constitutional restriction, 

Each division within the fund will be under the exclusive cont10Jof its 
respective district board of health and no fun!is shal(be withdrawn 
from such division of the ftinci unless authorized by the: district board 
of health or their authorized agent'. section 39-422 (I), idahp.Code. 

Further, a specific appropriation for the departme�ts of the public, health 
districts is to be found in Section G, Chapter 198, Session Laws of the Forty­
Third Jdaho Legislature (1975). Though the term "appropriate to the public 
health distrfots" is not found in .this appropriation ac,t 11ordn, Title, 39, Chapter 
4, Idaho Code, both .legislative enac�ments appropriate gener�I state aid )o the 
public healt.h districts by "substantial and effe�tive )aJ!gUi!ge�\' [)ahf.v;, Wright, 
65 Idaho 130, J 39 P.2d 754 (1 943 ). Their language leaves no reasonable doubt 
as to how the money for the public health district fund is to b.e,raised; .where it  
is to be deposited, or by whom and for what purpose it is to: be dispersed. 
This amounts to as complete an appropriation of the: specific fundJoqhe. statu­
tory purposes of Title 39, Chapter 4, as if the tenn 'appropriate:to :ihe''public 
health districts' had been used. Ibid. 

· ·  · 
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Moreover, !lhould . there b� any balance in the fund at the end of the fiscal 
year, the monies do ;not revert to the general fund of the State. See, Gillum 
v. Johnson; Cal. 62 P.2d 1037, 1043 (1936); cited in State v. Robinson. Rather, 
the languag� of sections 39409, 39422, and 39425, Idaho Code, is sufficient 
to constitute ? continuing �ppropriation of said funds to be administered by the 
respective district boards subject to the authority granted them by Title 39, 
Chapter 4, Idaho Code, and the Constitution. Ibid. State v. Musgrave; supra ; 
Daugherty v. Riley, Cal. 34 P.2d 1005 (1934). 

Public health. departments ar� �gencies of fue State in the sense that consti­
tutional restrictions upon other entities of state government apply to them. Each 
district serves to provide an effective means of cooperation among its counties 
with �espect ti?. health prol;llems. Bacus v, Lake County, Mont. 345 P.2d 1056, 
1058 ( 1960). The districts themselves are departments of the state or agencies of 
the executive branch of the state government. Ibid. The term "agency" for pur­
poses of the state purchasing law is defined in Section 67-5716 ( 1 5), Idaho 
Code, as amended by the Forty-Third Idaho Legislature. It reads: 

Agency. All officers, departments, diViSions, bureaus, boards, commis· 
sions and institut\ons of the state, including the public utilities commis· 
sion, but exduding other legiSlative and judicial branches of govern· 
ment, and excluding the governor, the lieutenant governor, the secretary 
of' state, the state auditor, the state treasurer, the attorney general, 
and the superintendent of public instruction. 

The language is expansive, clearly indicative of a legislative intent to include 
all those "agencies" of the State within its scope·unless specifically excluded by 
definition. Reference is made to Section 39414 (9), Idaho Code, which in part 
authorizes . the district .  boards of. health to " . . .  obtain such other personal prop· 
erty as may be necessary to its functions." The recent amendments to the pur­
chasing laws and Section 39414 (9); Idaho· Code, ·are in pari materia. There ap· 
pears to be -an irreconcilable conflict between.the - two enactments inasmuch as 
the latter would allow a district board of health to procure personal property 
without compliance with the former. Where there is an irreconcilable conflict 
between two statutes in pari materia, the statute most recently enacted controls. 
Employment Security Agency v. Joint Class ·� " Sch. Dist. No. 151,  88 Idaho 
384, 389, 400 P .2d 377, 380 ( 1 965); Engelking v. Investment Board, 93 Idaho 
2 1 7, 221 ,  458 P.2d 213 ,  2 17  (1969). The enactment of the purchasing laws as 
amended by \th� Forty-Third ·Idaflo Mgislature ;is mosnecent .in time, there· 
fore, the conflicds 'to be resolved to require the district boards of health to 
comply with the state's purchasing laws. 

It should be finally noted that subject
. 
only to c�nsti�utional restraint, the 

legislature may exclude the boards and departments of the public health districts 
from any requirements otherwise imposed upon stl!-�e. agencies. That is not to say 
that the legislature could obviate the requirement that all claims agaiDst the pub­
lic healfu.. AisttjctJu11c1 must be passed �pon by . the State Board of Examiners, 
pursuant to,:Articlel'v, Section 18, Idaho Constitution. See, State v. Musgrave, 
sup�a:; 8f l�,att�·:,f.)>: �.s. ��O ��24 at I>· 784 • .  Neitli�r can the requirements of 
Article VII; Section .J3 be 1�orec1. However, and in. acknc:>wledgment of the 
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unique role health dis'trict departments and boards play; legislation · could be 
promulgated to exclude them from statutory requireme11ts othefwise applicable 
to other state agencies. The form and wisdom of such legislation is. the domain 
of the legislature. If promulgated, the purpose for so doing would be to affect 
a more effective means of providing basic health services for Idaho citizens . 

. · 

AUTHORITIES CONSIDERED: 

1 .  Constitution: Article IV, Section 1 8 ;  Article VII, Section. 13. 

2.  Statutes: Title 39,  Chapter 4, Idaho Code. 

3. Board of County Com 'rs v. Idaho Health Fae. Auth. , 96 Idaho 498, 53 1 
P.2d 588 (1965). . . . 

. 

4. State v. Musgrave, 84 ldaho 77, 370 P.2d 778 ( 1 962). 

5 .  State v. Robinson, 59 ldaho 485 , 83 P.2d 983 (1938). 

6. Dahl v. Wright, 65 Idaho 1 30, 1 39 P.2d 754 (1 934). 

7. Employment Security Agency v. Joint Qass ''.A " Sch. Dist. No. 151, 
88 Idaho 384, 400 P.2d 377 (1 965). 
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DATED this 28th day of July, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Deputy Attorney General 

ATIORNEY GENERAL OPINION NO. ' 3�7S 

TO: The Honorable Roy Truby 
Superintendent of Public Instruction 
Building Mall 

Per request for Attorney General Opinion . 

QUESTION PRESENTED: May the attendance of lciod�r�rte�'p�pils. 8$ pro· 

vided in H.B. 'No. 10s, tlrat . re�ular session, .4lrd_ I.eata�atuic; bf�n�!i1��d withln 
the school di.trict's total average daily . attendance for :coi:i\putpigJhc c&Chool 
emergency levy as provided In Section 33-BOS;'!dahoCode? · .. · , : , ·' · 
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House Bill No. 105 has now been established as Chapter 42, Idaho Session Laws, 
1975 . .  

CONCLUSION: No. 

ANALYSIS: Section 33-805, Idaho Code, authorizes the Board of Trustees to 
request of the County Commissioners a school emergency levy. The standard for 
establishing the levy is based upon the formula provided in the statute. Basically 
it provides that a school may request the imposition of the levy where the num­
ber of pupils · in average daily attendance for the current year is above the 
number in average daily attendance for the same period of the school year im· 
mediately preceding. Section 63-907, Idaho Code, provides that the Board of 
County Commissioners shall make such an emergency levy. 

The Session Law above cited provides for the authority to establish kinder· 
garten programs within the school district. Further, the Session Laws amended 
Section 33-201 ,  Idaho Code, providing that the ages for school age children shall 
be between the ages of five and twenty-one years of age. 

The central question then, is whether:the individual school districts establish­
ing kindergarten programs and thereby increasing the number of school age 
children in average daily attendance over the same period of time of the school 
year immediately preceding creates an emergency within the meanings of 
Sections 33-805 and 63-907, Idaho Code. 

In the case of Bofll'd of Trustees v. Board o/County Commissioners, 83 Idaho 
172,  359 P.2d 635 (1961), the court noted that the levy provided for in ldaho 
Code 63-907 is authorized to provide funds with which to defray .. unanticipated 
expenses of educational and transportation programs brought about by reason 
of increase in pupil attendance. It is the nature of an emergency measure to pro­
vide funds for new clamoom units, the number of which could not be deter­
mined until pupil enrollment at the beginning of the term." 

The standard, then, by which the imposition of the levy must be measured is 
found in the definition of the word "emergency". The establishment of kinder­
gartens is a positive act on the part of the individual school districts. Therefore, 
it appears that the increase in school attendance brought about thereby can not 
be considered ''wianticipated". J;..urther, there is nothing to suggest that the 
number of kindergarten pupils cotfld not be detennined prior to the time of en­
rollment at the beginning of the �w school tenn. It is, therefore. our opinion 
that a school district may not cre�te its own emergency by the establishment of 
a kindergarten program in. the dis�ct. ,Before the kindergarten program in any 
district is establi$hed. practice has /shown us that the district studies thoroughly 
the needs and munbers of those pupils who would be enrolled in the kinder, 
garten progtarn. Therefore, the n'1ffiber of pupils in average daily attendance 
�annot be considered as unanticiJ>4ted nor can they be considered to be such an 
mflllf onto � school enrollment that the emergency can exist. We do not deny. 
how�ver. thaf..•.the···· · cr�at

.

lon of a kJndergart_en program in a school district may 
very well c.teate physical probloms for the district. But those problam are not of 
an ei;nergency nature similar to the; issue detennined in Boald of Thutees. supra. 
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It is our conclusion, that the increase in attendance brought about by kinder­
garten pupils pursuant to Chapter 42 of the 1975 Session Laws cannot be con­
sidered as an emergency. Therefore, those pupils may not be included within 
the individual school district 's average daily attendance to authorize the Trustees 
to request the imposi�ion of the school emergency levy as provided in Sections 
33-805 and 63-901, ldaho Code. 

DATED this 29th day of July, 1975 . 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

JAMES R. HARGIS 
Deputy Attorney General 

ATIORNEY GENERAL OPINION NO. 40-75 

TO: Joe R. Williams, Auditor 
Martell L. Miller, Department of Administration 

Per request for Attorney General Opinion. 

This office has recently received formal opinion i:equests from your offices 
which are closely interrelated with regard to House Bill No. 41 as enacted by the 
Forty-Third Idaho legislature, first session (Idaho Session Laws; Ch. 270, p. 
723 , 1975). This, of course, ls the bill which purports to authorize governmental 
entitles of the State of Idaho to enter into deferred compensation prqgrams with 
their employees to obtain favorable federal Income tax treatment. We are 
combining our response into one opinion due to the interrelated nature of the 
subject matter, and to enable us to respond more conveniently and with greater 
de tail to each of your questions. 

QUESTIONS PRESENTED: 

l .  We have noticed that 11 discrepancy exists In theact between- the title and 
the body of tho act with respect to a twenty.five percent (25%) limitation on the 
amount of money an employee moy put into the plan. ·In interpreting the act, 
11 on employee limited to a contribution of no more than' twenty�flve - percent 
(25%) of hl•/her salary? 

-

2 .  Whot I� on omplciyoo? Of parth:ulor concern hero is the latitude to offer 
p11rtlclp11tlan In a deferred componsullon plan to persons asaociated i wlth the 
State on 11 b111l1 other th11n 11 nonnlll 111l11ry arrnngomont;:t.o,j physlclan:s �cclVlng 
rolmbum1monr1 from Modlc:ald, loal•lators; porsonnm eontraoLwlth:the :State, 
otc. · · :-, · · · -
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3. Does an employer-employee relationship exist between the State of Idaho 
and the elected members of the legislature? 

4. What is meant by the term 'compensation' and, specifically, would this 
include or exclude reimbursements to those groups of persons mentioned in the 
previous question (Question 2)? 

S. �s the "expense allowance" for legislators cited in Idaho Code, §67412  
( 5 )  qualify as taxable income or salary? 

6. (1) In the design and implementation of a deferred compensation plan, 
is the State limited to plans underwritten by life insurance companies licensed 
in the State of Idaho, thereby excluding any plans available through financial 
institutions? (2) Is the State limited to utilizing only those funding vehicles 
mentioned in the act: fixed annuity, variable annuity, and life insurance; or, 
could we also look to those plans using some other approach as the investment 
vehicle; i.e., savings? (3) Does the State have to offer all three of the afore­
mentioned funding vehicles, or could the plans utiliu just one or two of them? 
(4) Does the State have the flexibility to limit the number of life insurance 
companies involved in a deferred compensation plan? 

7. (I) Does the administrator as appointed by the State Auditor in compli­
ance with the law, have complete administrative authority over deferred com­
pensation plans made available to State employees? (2) Are payments for. con­
tractual services to firms or individuals legislatively intended to be included 
under the provisions of House Bill No. 41?  

CONCLUSIONS: 

1 .  The act in question would probably be construed to be null and void if 
tested for validity in a court action because it appears to 'Violate Article 3, 
Section 16 . of the Idaho Constitution, for the reason that the body of the act 
directly contradicts a specific provision in the title of the act in a manner which 
is misleading. 

2. The test usually applied in this state to distinguish between an "employee" 
and an "independent contractor" is as follows: 

The general test is the right to control and direct the activities of the 
employee, or the power to control the details of the work to be per­
formed and to determine how it shall be done, and whether it shall stop 
or Continue, that gives rise to the relationship of employer and 
employee; · 

An independent · contractor is not an emplo�. and inasmuch as a physician 
�iving reimbunements from Medicaid is an indopendtnt oontRci.Of, he �  
fore is not In employee, Tho issuo of whothtr a legislatot is an emplo� is 
treated in tilt nut question pmontod. 
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3. An employer-employee relationship does exist between the State of Idaho 
and the elected members of the legislature. 

4. The term "compensation" includes allowance for personal expenses, com­
' missions, expenses, f�es; an honorarium, mileage or traveling expenses, payments 

for services, restitution or balancing of accounts, and includes reimbursements to 
those groups of persons mentioned in Question 2. The Legislature apparently 

\ intended the term "compensation'' to cover "taxable income'' as defmed by the 
Internal Revenue Code Section 63 for purposes of Idaho Session Laws § 1975, 
Chapter 270. 

5. The reimbursement for actual expenses necessarily incurred by legislators 
'.in attending meetings and in the performance of their official duties under the 
fdaho Code, Sections 67412  (5) and 67431 is not taxable income if incurred 
while the legislator is "away from home" which for tax purposes means "away 
from the taxpayer's principal place of business." On the other hand, the allow­
ance of thirty-five dollars {$35.00) per day to legislators for each day traveling 
to and from meetings or in attendence at meetings pursuant to the provisions of 
Idaho Code, �ections 67412  (5) and 67431 is included in taxable income. 

6. ( 1) In the design and implementation of a deferred compensation plan, 
the State is limited by the terms of the act under consideration to plans under­
written by life insurance companies licensed in the State of Idaho. (2) The State 
is limited to utilizing those funding vehicles mentioned in the act; i.e., life insur­
ance or fixed and/or variable annuity contracts. (3) The state may utilize any or 
all of the aforementioned funding vehicles. (4) Any li(e underwriter licensed by 
the State who represents an insurance company lice�sed to do business in the 
State may present his program to governmental e�pioyees subject to the discre­
tionary authority of the employer 'to approve or disapprove and to agree or to 
refuse to purchase the life insurance policy or annuity contract presented . 

. � . .  , . 
7. (I) The administrator may be delegated the authority by the State auditor 

to assist the state auditor in malting deductions from the salaries 'of State em· 
ployees, but the administrator's authority can extMid no· further under the act . 
(2) The payment for service contracts is contempl!lted under the act when such 
contracts are necessary for the due and effipient p�rfonnance of duties contem­
plated to be perfonned under the act, but superviSion must be maintained over 
the performance of a services confract. 

· 

ANALYSIS: 

I .  The first issue to be considered relates to .a S#rlous dbCr�p�C)( between 
the title and the body to the act under consideration. One .of-the opinion re­
quests pointed out that the title · to House Bill No: '41 (Id�M,:'.�r,�on Laws, 
197 5 , Ch. 270, p. 723) specifically limits the amount of an employee's compen­
sation which may be deferred to twenty-five percenf(2�%)�.;rfle;b9dy . . qf;the act, 
however, specifically provides, only that the to.t8J ,payJ1lep�;lon�e;J!µr.��-3$e of 
life insurance . or frxed and/or .varfable . annuity contr�ctsf�dJ-th� PJllPl.oyee's 
nondeferred income not exceed his total salazy .. or C()�peil"�ifop;.jq�d_er: the 
existing salary schedule or classification plan applicable tO such employee in 
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such year. Therefore, under the body of the act, all of the employee's annual 
compensation rather than twenty-five percent (25%) of it would be subject to 
deferral. The question presented asked whether the title to the act would take 
priority to limit the amount of an employee's salary which may be deferred to 
twenty-five percent (25%). Unfortunately, the problem appears to be more 
serious. 

The title tb House Bill No. 41  reads as follows: 

AN ACT 

RELATING TO COMPENSATION OF PUBLIC EMPLOYEES; PRO­
VIDING THAT ANY GOVERNMENT AL ENTITY MAY CONTRACT 
WITH ITS EMPLOYEE TO DEFER A PORTION OF THAT EMPLOY­
EE'S COMPENSATION UP TO TWENTY-FIVE PER CENT TO OB­
TAIN FAVORABLE FEDERAL INCOME TAX TREATMENT; AND 
DECLARING AN EMERGENCY. (Emphasis added.) Title to House 
Bill No. 4 1 , ldaho Session Laws, 1975 , Ch. 270, p. 723. 

The pertinent portion of the body af the act provides: 

. . .  In no event shall the total payments made for the purchase of said 
life ijisurance contract, or fixed and/or variable annuity contract and 
the employee's nondeferred income for any year exceed the total an· 
nual 'salary or compensation under the existing salary schedule or classi­
ficatipn plan applicable to such employee in such year. (Emphasis 
added.) Idaho Session Laws, 1975, Ch. 270, Section l ,  p. 723. 

It seems clear beyond question that the discrepancy between the title and the 
,body of the act is obvious and substantial. The provisions of the title and the 
.body of the act are .contradictory in that the title indicates that twenty-five 
percent (25%) of an employee's compensation may be deferred whereas the 
body of the al:t indicates one hundred percent ( 100%) of the same salary or 
compensation may be deferred. Also, the title is misleading in that members of 
.the legislature ,or the general public reading the title would specifically be Jed 
to believe that. the act enabled the State of Idaho or departments, divisions, 
':separate agenci�s or political subdivisions thereof to defer twenty-five percent 
(25%) of an employee's salary. or compensation, whereas the body of the act 
purports to allow •the described governmental employers to defer all of a given 
�mployee �s • ait�llal . ooinpensation or salary. An . individUaJ reading the specific 
1wenty-five perC.,nt (25%) limitation m the title . to the act under consideration 
would be mislC$( if he did not read the body of the act, and upon subsequently 
:reading the body of the . act, wol.\ld most likely be surprised at the discrepancy. 
}Even if the off�ndmg :sentence from the body 'or th� act quoted herein were to 
be deleted. from tile •�cf� the remamder of the booy of the act still would not 
support the t.W.elity'i;five per#nt,.(25%} limitation specifically required by the 
title. " '�·-·· · .. , , :• 

· 

In con�denng'the effect �f the diserepllncy between the title.and the body fo 
the act, Article 3, Section 16 of the Idaho Cm1stitutkm beco�es pertinent :  
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Every act shall embrace b.ut one subject, and matte.-s properly con­
nected therewith, which subject shall be expressed in the title; .but if 
any subject shall be embraced in an act which shall not be expressed in 
the title , such act .shall be. void only as to so much thereof as shall not 
be embraced in the title. Idaho Constitution, Art. 3 ,  § 16. 

The Idaho Supreme Court has construed the foregoing provision of the Idaho 
Constitution on numerous occasions: 

and 

· So far as this court is concerned, it has been detennined that the title 
should indicate the general scope and purpose of the legislative enact­
ment, and be · so comprehensive as to give notice of such proposed 
legislation. The title should not be of such a character as to mislead or 
deceive, either the lawmaking body, or the public, as to the legislative 
intent .  It should not cover legislation which is contradictory or not con­
nected with or related to the general subject stated in the act . . (Em­
phasis added.) Federal Reserve Bank v. Citizens Bank & Trust Co. , 
53 Idaho 3 1 6, pp. 324, 325, 23 P.2d 735 ( 1933). 

The purpose of said constitutional provision is to prevent fraud and 
deception in the enactment of laws; to prevent Jog-rolling legislation 
and to reasonably notify legislators and th& people of the legislative 
intent to be enacted in the law. State of Idaho v. Pioneer Nurseries Co., 
26 Idaho 332, 336, 143 P. 405 ( 1914). 

A title need not be an index of the contents of an act; it is sufficient 
if it expresses the subject, and all the provisions gennane and incidental 
to the subject are covered thereby ; provisions not incongruous, and 
having a proper relation to· the subject may be included in the act with· 
out mention in the title, and before the court will hold any title defec· 
tive or any provision not properly included under the title, the defect 
or departure must be plain and manifest. (Emphasis added.} Idaho 
Gold Dredging Co. v. Balderston, 58 Idaho 692, 704, 78 P.2d 105 
(1938). 

To warrant the nullification of a statute because its subject or object 
is not expressed in its title, ,the violation m1;1st not only: be supstantial 
but plain , clear, manifest and unmistakable. Golconda.Lead Mines v. 
Neill, 82 Idaho 96, 193, 350 P.2d 221 ( 1 960). 

As a general rule, whe� a statute. is attacked as violating the cdnstituiiOn on 
the ground that the subject of the ' statute is not clearly expre5sed hi the title, 
the title will be liber�ly construed for · the 'purpose of upf!oldirig the'�tatute. 
State, ex rel v: City of Wichita, 335 P.2d 786, 789, 184 Kan;J96 (1959). 
However, it appears that the rule of liberal construction does not apply when 
the provisions of the body of the act directly conflict_ with specific pro�sions 
in the title. · · · · · · · 
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The title should not be misleading or give rise to surprise or deception 
. . .  It it is specific, it is not entitled to the liberal interpretation which 
would prevail otherwise. In Re West Highway Sanitary & Improvement 
Dist. , 317 P.2d 495, 500, 77 Wyo. 384 (1957). 

Applying the principles excerpted from the foregoing cases to the considera­
tion of the validity of the act under consideration leads us to conclude that a 
strong possibility exists that House Bill No. 41 (Idaho Session Laws, 1975, 
Chapter 270, p. 723) would be ruled null and void if tested before the Idaho 
Supreme Court. The title to the act specifically provides for a limitation to the 
extent to which the act will permit a governmental employee's income to be 
deferred. The body of the act is directly inconsistent and incongruous to the 
specific provisions of the title of the act in that the body of the act permits a 
governmental employee to defer all of his salary. The discrepancy reaches mater­
ially to the veiy crux of the act. If the act were not considered null and void as 
violating Article 3,  Section 16 of the Idaho Constitution, it would allow a gov­
ernmental employee to defer four times the amount of his compensation which 
was specifically limited by the title with a resultant impact on state as well as 
federal income tax revenues. While it is perfectly plausible that none of the 
members of the legislature or genera) public were actually misled by the con­
tradictoiy provisions in the title, it is equally plausible that individuals serving 
in the legislature or the general public had time only to read the title to the bill 
and subseque_ntly were misled. Otherwise, it seems reasonable that the obvious 
discrepancy would have been poticed, attention called to the error, and an ap­
propriate correction made. The foregoing considerations lead to the conclusion 
that should the act µoder consideration be tested for validity, that it would be 
found to be null and void as violating Article 3,  Section 16 of the Idaho Consti­
tution, for the reason that a specific and material provision in the body of the 
act directly contradicts a specific provision in the title in a misleading manner. 
Inasmuch ail this is an Attorney General's Opinion, however, rather than a deci­
sion by a court authorized to actually rule on the validity of the act in question, 
this office will.proceed to respond to the other issues presented in the two opin­
ion requests. . 

2. In analysis of the issues of (1) "What is an-employee?", and (2) "Do con­
tracts for professional �rvices, particularly contracts with physicians receiving 
reimbursements . · from Medicaid, result is an employer-employee 
relationship?", we find that the Idaho Supreme Court has on a number of occa­
sions applied the following rules to determine whether an employer-employee re­
lationship h� ari5en as opposed to a contract for personal services with an in­
dependentoontractor: · 

The general test is the right to control and direct the activities of the 
empfoy�. or the power to control the details of the work to be per­
fo�c;cf.11Dd to determine how it shall be done, and whether it shall stop 
on:o,ntiilue; that .�ves rise' to the relationship of employer and em-

.. ploy#,·&ncicwhen the employee comes under the direction and control 
Of tlit,;'pers0ii':to whom his services have been furnished, the latter be· 
coJlles'hiS temporiuy employer� . • •  " Ohm v. J.R. Simplot & Co., 

· -70;id'ilho \31s,'-321 , 216 P�2d 952 (1950); Lamb v. Meyer, Inc. , 70 
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and 

Idaho 224, 227, 2 14 P.2d 884 ( 1950) ;Pinson v. Minidoka Highway Dis­
trict, 6 1 Idaho 73 1 ,  737,  106 P.2d 1020 ( 1940). 

An independent. contractor represents his employer only as· to the 
results of his work and not as to the means whereby it is to be accom­
plish�d. The fact that the work is to be done under the direction 
and to the satisfaction of representatives of the employer, does not, of 
itself, change the relationship to that of .master and servant; O}zm v. 
J.R. Simplot Co. ,  70 Idaho 318,  3+2, 216  P.2d 952 (1950); Lamb v. 
Meyer, Inc. , 70 Idaho 225, 228, 2 14:.P.2d �84 0950) . :  

The Idaho decisions are quite consistent with the general rule ofdetennining 
the existence of an employer-employee relationship as stated in the LaW of 
Torts, 4th Ed. Ch. 1 2, 0. 460 by Prosser. 

The traditional definition of a servant is that lie is a person 'einployed 
to perfonn services in the affairs of another, whose physical conduct in 
the performance of the service is controlled, or is subject to a right of 
control, by the other. · 

This is, however, a great over�simplification of a complex matter, In 
determining the existence of •control' oflhe right to ·it, many factors 
are to be taken into ac-count and balanced against one anoiher � the 
extent to which; by agreement, the employer may detepriiile the detilils 
of the work; the kind of occupation and the cusfoms of the community 
as to whether the work usu�ly is supervised by' the employ�r;whether 
the ·one employed is engaged in a distinct business or occupation,· and 
the skill required of hitn; wlio supplies the place and instrumentalities 
of the work; the length of time the employroent is to'Jast; th¢ method 
of payment; and many other5 . . .  bufit is probably rio very iliaccurate 
summary of the whole matter to say that the person emplOyed is a ser· 
vant when, in the eyes of the community, he would be regarded as a 
part of the employer's own working staff, and not' otherWise. • 

\ ' , . '· . .  ' 
Whether a contract for professional services gives rise· to an employer-em­

ployee relationship or c9nstitutes a contract with an indepen�entcontractor 
necess�y depends, to a great e�tent . to the, factual elements of'each,particwar 
case as applied to the principles just discussed. Either .eventuality iS'j>ossible, 
Once it is detennined that an individual is an independent coIJ,tractor in· the per· 
fonnance of given duties, it necessarily follows that he is not an employee, and, 
of course, the converse would al� be true. · · ·  

Applying · the fo;egoing
. 
priJlciple� • �o  physician�. who· r��iv:� . .  i�Imblirsemerit 

from Medicaid for the treatment of patients, it appear�'tlt;tt s\i�:phy$iciilns are 
clearly .uidependen.t . .  contraCtors rather. th.an $tate emp�oy,���>s.fu:H,·physiciims 
normally treat Medicaid .patients along :With all t1teti- othe(ipatte.nls:in oo�jtinc· 
tlon wi�h their private practice of medicine . .  The physici�: i� cef'i8,i.rilf pifr�uirig 
a distinct occupation. which requires a high degree of skill .and di$CJ'eiion, the 
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treatment of tlie patient is  not subject to the immediate supervision or control 
by the State. Furt.hermore, the contract usually entered into between physicians 
and the Department of Health arid Welfare states that: 

The .CONTRACTOR and any agents and employees of the CON-
. TRACTOR, shall act in an independent capacity and not as officers or 
employees or agents of the State in · the performance of this contract . 
LQNG FORM PURCHASE OR SER VICE CONTRACT p. 87. Legal 
Services Oivision of the Idaho Departm�nt of Health and Welfare. 

The other form of contract which is occasionally used by the Department of 
Health and Welfare when procuring services from an individual physician states: 

The PROVIDER in performing service under this agreement is not 
acting as agent of the DEPARTMENT; neither the State nor the DE­
PARTMENT shall assume any liability for his actions. 

In conclusion, it would appear from the foregoing analysis that to detennine 
whether a contract for professional services constitutes a contract for employ­
ment or a contract with an independent contractor depends upon the facts of 
each case which indicate the degree of control exercised by the party procuring 
the services over the individual providing the services. It does appear clear that a 
physician rendering services under a contract with the Department of Health and 
Welfare, and receiVing reimbursement from Medicaid is an independent contrac­
tor rather than an employee of the state. 

3. With regard to whether an employer-employee relationship exists between 
the State of Idaho and the elected members of the legislature, or any of the duly 
elected or appointed offii:es of the. State for that matter; an interesting issue of 
law arises. There appears to be no question that duly elected or appointed State 
officials ar� employees of the State. As Chief Justice Marshal speaking for the 
Circuit Court, D. Virginia, aptly stated in 1825: · 

An offi�is defined to be 'a public charge o� employm�nt,' and he who 
performs the duties of an office is an. officer . . .  Although an office is 
•an' employitlent,' it does not follow that eveiy employment is an of­
fiet:. A inap, lllay· certainly be employed under a contract, expressed or 
inlplied; to �o an act, or perform a .service without becoming an officer. 
B,utif a d,Uty .be a continuing one, which is defined by rules prescribed 

. by . the·go�etiunent, alt'd. not by . contract, · which an individual is ap­
·poi��e�" by go.vemment to perform, wlto enters on the duties appertain­
ing to ltis station, Without any contract defining them, if those duties 
contb1t1e, though the person be changed, it seeins very difficult to 
distinguish such a charge or employment from an office, . . . United 

·. ��a/f.s. 11"/,1.ailf;ce., 2 Brock'. 96,, Fed. C�se No. 1 57�7 ( 1823); Ft. Smith 
. . . �. 'Q4i,�n!:n+Ark. 86�, 296 s.w. 722, S& ALR 921 , 923 (1 927). 

· ' '  ·.· -. · J -· .. ·. · - ·· -. : . -: . . . . 

Further; · 
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An office is a public station or employment, conferred by the appoint· 
ment government. The term embraces the ideas of tenure, duration, 
emolument and duties. United States v. Hartwell, 6 Wall (U.S.) 385, 
18 L.Ed. 830, 832 (1 868). 

There is a serious question, however, as to wheth�r the term "employee" as 
used in House Bill No. 4 1  can be construed to include elected or appointed of­
ficials. The majority of cases in which the question of whether the term "em­
ployee" as used in a constitutional or statutory provision, includes .. public of­
ficers" have construed the term "employees" as not including public officers or 
officials. While there are exceptions (and the determination in each instance 
depends upon the stipulations of the particular provisions under consideration), 
the term "employee" used in a constitutional or statutory provision in referring 
to persons performing services for a state or political subdivision is seldom 
construed so as to include public officers unless the provision in question ex­
pressly so stipitlates. (See American Law Reports, 2nd Series, Vol. 5, ANNOTA­
TION: "Constitutional or statutory provision · referring to · 'employees' as in· 
eluding public officers," p. 4 16.) 

We feel, however, that a deferred compensation plan can be closely analo­
gized to a pension or a retirement plan in which the following ritle of construc­
tion can be applied: 

It' is a· firmly established principle of judicial construction that pension 
statutes are to be liberally construed. O'Dea v. Cook, 1 76 Cal. 659, 169 
P. 366 ( 1 9 1 7). See also, Walton v. Cotton; 60 U.S. 355; 1 5  L.Ed. 658 
(1 957). 

. . 

Furthermore, if a deferred compensation plan can be compared to a retire· 
ment or pension plan, it appears that the following language of the California 
Supreme Court in Knight v. Board of Administration would be persuasive: 

and 

The arguments in favor of a retirement plan are equally applicable to all 
persons who are servants of the state, whether they are elected or ap­
pointed officers in the strict. sense, or the lowliest workmen. One of the 
purposes of a retirement system is 'an inducement which. :will enable 
the government to secure and retain a more qualifwd_'govemment per· 
sonnet. That purpose is more important in the. case' Of ,officers . than 
ordinary employees when we consider the more . importalit functions 
they perform. It must be recognized that among the state. officers there 
are none whose duties are mote vital to the. state than those imposed 
upon . members of the Legislature. Knight v. Board o/tJ.d'!lif1istration, 
32 Ca1.2d 400, 1 96 P.2d 547, 5 ALR 2d 4 10; 4 14 ( 1 948); . 

• • • ' ' . < · .• 

I . 
; , . . . ' � . . 

If one word is chosen to embrace all persons serving and paid- by the 
state, 'employee' • woitld come nearest to being an all JiiclusiVe tenn. 
Knight v. Board o( Administration, supra. 

! 
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4. In response to the questions, ·�what is meant by the term 'compensa-
ion '?" and ''Would this include reimbursement to physicians receiving reim­

bursements from Medicaid, legislators, persons on contract with the State , etc.", 
we observe that the term "compensation" has been defined to mean "an equiva­
lent,  recompense, or remuneration ; pay; payment for value in money ; a recom­
pense or reward for some loss, injury or service, especially when it is given by 
statute." State v. Pitzenbarger, 2 1 4  N.E.2d 849, 852, 6 Ohio Misc. 1 34 ( 1 965). 
We also note that the term "compensation" has been defined to include allow­
ance for personal expenses, commissions, expenses, fees, an honorarium, mileage 
or traveling expense, payments for services, restitution or balancing of accounts. 
State v. Pitzenbarger, supra. (Also see, Corpus Juris Secundum, Vol. 1 5 ,  Com­
pensation, p. 654). Compensation in its broadest sense comprehends money 
allowances for a wide variety of purposes. Lowden v. Washita Coullfy Excise 
Board, 1 3 P.2d 370, 372 (Oklahoma, 1 94 1), and, it has been held that "The 
word 'compensation' in common general usage is broad enough to include re­
compense of expenses." Tierney v. Van Arsdale, 332 S.W:ld 546, 549 (Ken­
tucky, 1960.) (Citing cases.) For purposes ofldaho Session Laws, 1 975 , Chapter 
no, it appears that the legislature intended the term "compensation .. to be 
co-extensive with the term "taxable income" as defined in the Internal Revenue 
Code, Section 63, as the specific intent of the act is to enable employees to defer 
such income for favorable federal income tax treatment. 

5. The next issue to consider is whether the "expense allowance" for legis­
lators cited in Idaho Code, Section 67-4 1 2  (5), qualifies as taxable income or 
salary. This section reads as follows: 

Members of the legislature shall receive the same per diem allowances 
and be· reimbursed for actual expenses necessarily incurred in attending 
meetings . or performing services previously authorized by the legisla­
ture and held during the interim between legislative sessions in the 
same manner and in the same amounts as is provided by members of 
the legislative council, including Idaho Code, Section 67-4 1 2  (5). 

Further, Idaho Code, Section 67-43 1 , as amended in Idaho Session laws, 
1 975, Ch. 245; p� 657, makes provision for the compensation of members of the 
legislative council while attending meetings as follows: 

Compensatio11 . and expe11ses. - Members of the council and the com­
mittees, there9,f shall be reimbursed for: actual expenses necessarily 
incufred iit attending meetings and in the performance of their official 
duties, and they shali receive the sum of thirty-five dollars (S35.00) 
for each �ay spent in traveling intra�state to or from regular council 
meetings by. the most direct route and in attendance at meetings or in 
the perfo.,Piance · Qf other duties directed by the council, and may, 
subjec(to\r��s ad�pted by the legislatiye council, receive the sum of 
thifty�fiyi; .d�U�� ($3Si.CK)) for each day spent in traveling to or from 
intra-�tate meetings. lda/10 Code. Sect ion 67-43 1 .  
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The rules adopted by the legislative council with regard to the per diem allow­
ance can be found in "Monthly Matters, June, 1975, p; 29 'Appendix A', Rules 
of the Legislative Council," and reads as follows: 

A. Each member· of the Legislature, when attending any meeting auth­
orized by" the Legislative Council, shall receive the sum of $35.00 
for each day or portion thereof spent in attendance at such meeting. 

B. Each member of the Legislature, when traveling to attend any meet­
ing authorized by the l.egislative Council, shall receive the--sum of 
$ 1 1 .66 for each one-third of a day spent away from his home, ex­
cept for the day or days of the meeting, beginning with the time of 
departure from home and ending with the time of arrival back at 
home. 

a. One-third parts of a day shall be determined: 

i. Midnight to 8:00 a.m. = first one-third ; 
ii. 8:00 a.m. to 4:00. p.m. :;:: second one-third; 

iii. 4:00 p.m. to midnight = third one-third 

b. Not more than one full calendar day shall be allowed for travel­
ing to a meeting, and not more than one full calendar day shall 
be allowed for traveling from a meeting. 

c. The maximum amount that may be paid to any member for any one 
calendar day shall be $35.00, irrespective of travel on the day :of the 
meeting. 

D. Travel must be scheduled to provide the lowest possible cost to the 
state. 

, . . ' . . ; ' ;:. 
In addition to the per diem allowances described abqve, JJ)embers �f the legis· 

lature are reimbursed for actual expenses necessaruy incurred iri attending1meet­
ings and in the perfonnance of their official duties as previously stated in Idaho 
Code, Section 67431 ,  supra. We understand that the practice followed bf the 
legislative council is to accept receipts for expenses actually incurred .by mem­
bers of the legislature and to reimburse them in an amount equal to the expenses 
• d I mcurre . i ! 

The Internal Revenue Code of 1954 defmes "taxable income;' I:iy' two alte4ia­
tives depending on whether the individual elects to use the standard .deductio�: 

, ·  ' . ' 
f 

Taxable Income Defined: 

a. General Ruie. - Except as provided in subsection (b ); for' purposes 
of this subtitle the term 'taxable iJlcome' means gross income; minus 
the deductions allowed by this chapter, other 'thari 'tlie standard 
deduction allowed by part IV (sec. 1 41 and followi�g). · . >  · 
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b .  Individuals Electing Standard Deduction. - In the case of an in di· 
vidual electing under section 144 to use the standard deduction pro· 
vided in part IV (sec. 14 1  and following), for purposes of this sub· 
title the term 'taxable income' means adjusted gross income, 
minus -

I .  such standard deduction, and 
2. the deductions for personal exemptions provided in section 1 5 1 .  

I.R.C. (Internal Revenue Code of 1954), Section 63. 

We observe that the terms "gross income" and "adjusted gross income" as 
used in I.R.C:: . Section 63 are often defined respectively as follows: 

and 

Gross Income Defined: 

a. General Definition. - Except as otherwise provided in this sub· 
title, gross income means all income from whatever source derived 
. . .  l.R.C. Section 61 . · 

Adjusted Gross Income Defined: 

For purposes of this subtitle, the term 'adjusted income' means, in the 
case of an individual, gross income, minus the following deductions: 

I .  . . . 
2. Trade and Business Deductions of Employees. -

A . . . .  
B. Expenses for Travel Away from Home. - The deductions allowed 

by part vr (sec. 1 6 1  and following) which consist of expenses of 
travel, meals,, and lodging while away from home, paid or in· 
curred by the taxpayer in connection with the performance by 
him of.servic�s as an employ4'e .  

l.R.C .. Section 62. 

There seemS'to be no question 'but what both the thirty-five dollar ($35 .00) 
per diein allowance and the expenses· reimbursed to legislators under Idaho 
Code, Seetiori '67-43 i ·constitute "gross income" within the meaning of l.R.C. 
Section '6L·Thete does remaifi' the question as to whether either the thirty-five 
dollar ($35.00) per diem or the actual expenses reimbursed are deductible under 
l .R.C. Section 162 (a) (2) to compute ( I )  "taxable income" within the meaning 
of I .KC. Section 63 (a) or (2) "adjusted gross income" as an intermediate step 
to arriving at·"faxable income" under l .R.C. Section 63 (b ). 

•',, � ·.-·- . . ' : ' ,. . ' - - . . 

l.R.C. Sectfon·1 62 (a) (2) provides: 
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a. 111 General. - There shall be allowed as a deduction all the or­
dinary and necessary expenses paid or incurred during the taxable 
year in carrying on any trade or business, including -

L . . .  
2. traveling expenses (including amounts expended for meals and 

lodging other than amounts which are lavish or extravagant 
under the circumstances while away from home in the pur­
suit of a trade or business; . . .  

l.R.C. Section 162 (a) (2). 

Code Section 162 (a) (2) of the LR.C. is further modified by I.RC. Section 
274 (d) which provides: 

d. Substantiation Required. - No deduction shall be allowed -

1 .  under section 162 or 2 1 2  for any traveling expenses (including 
means and lodging while away from home), 

· 

2 . . . . 

3 . . . . 

unless the taxpayer substantiates by adequate records or by sufficient 
evidence corroborating his own statement (A) the amount of such 
expen�s or other item; (B) the time and place of the ti:avel, or (C) the 
business purpose of the expenses or other item, • . •  The Secretary or his 
delegate may by regulations provide that some or all of the require­
ments of the preceding sentence shall not apply in the case of an 
expense which does not exceed an am9unt prescribed pursuant to 
regulations. I.R.C. Section 274 (d). (Emphasis added.) · · 

Under the authority of I.R.C. Section 274 (d), the following Internal Reve­
nue Service Regulation Sections 1 .274 (e) (2) (i) and (ii) were adopted: 

Reporting of expenses for which the employee is required to make an 
adequate accounting to his employer - (i) Reimbursements equal to 
expenses. For purposes of computuig tax liability, an employee need 
not report on his tax return business expenses for travel,;. ; . , paid or 
incurred by him solely for the benefit of his employer for\vhich he is 
required to, and does, make an adequate accounting to his employer 
. . •  and wpjch are charged ,directly or indirectly to the:eJ11ployer (for 
example, through credit cards) or for which the. employee)s .  paid 
through advances, reimbursements, or otherwise, provided that the 
total amount of such advances, reimburSjlments, and , charges. is equal 
to such expenses. 

(ii) Reimbursements in excess of �[lenses. ,. In 'care .ilie
'
totllt':e>ftbe 

amounts charged directly or indirectly to tJie �mp�o}ielr,:�,����c�s. 
reimbursements, or otherwise , exceeds the busiµt:ss expen5es paid or 
incurred by the employee and the employee . is require�Jo; a!J� does, 
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make an adequate accounting to his employer for such expenses, the 
employee must include such excess (including amounts received for 
expenditures not deductible by him) in income. l .R.S. reg. Section 
1 .274 ( e) (2) (i) and (ii). ; 

It would seem safe. to conclude from the foregoing analysis, and particularly 
from l.R.S. Reg. Section 11274 (e) (2) (ii}, that in most instances, the equal 
reimbursement to legislators from the legislative council for actual expenses 
incurred under the provisions of Idaho Code, Sections 67412  (5) and 6743 1 
would not be included in "taxable income." On the other hand , the thirty-five 
dollar ($35.00) per diem allowed to legislators under these sections and the rules 
adopted by the legislative council under the· authority. of Idaho Code, Section 
6743 1 woUld not be deductible as an "ordinary and necessary business ex­
pense" within the meaning of l.R.C. Section 162 (a) (2) and consequently, must 
be incluaed in "taxable income." 

By way of caveat, we mention that it is possible under certain circumstances 
for the reimbursement of actual expenses to legislators under Idaho Code, 
Sections 6741 2  (5) and 6743 1 to be includ.ed in "taxable income." In Com­
missioner of Internal Revenue v. Fl.ow_ers, the United States Supreme Court laid 
out the following test as to whether traveling expenses may be deducted under 
provisions similar to l.R.C. Section 162 (a) (2): 

(I) The expenses must be ,a reasonable and necessary traveling expense 
as that term. is generally . understood. This includes such items as trans­
portation fares and food and lodging expenses incurred while traveling. 

(2) The exp1:nse must be incurred 'while away from hoine.' 

(3) The expense must be incurred in pursuit ()f busuiess. This means 
that there must.be a direct conn.ection between the expenditure and the 
carrying on of the trade or business of the taxpayer or of his employer. 
Moreover, such an expenditure must be necessary or appropriate to 
the development and pursuit of the business or trade. Commissioner of 
Int. Revenue v. Flowers 326 U.S. 465 , 470, 90 L.Ed. 203, 207 ( 1946). 

The F/owers decision (supra.) did n<)t indicate what was intended by the term 
"while away from home;" 'and this phrase has been the subject of a great deal of 
litigation. :The question frequently arises whether the term "away from home" 
means away from ·the taxpayer's place of business, or ·away from his "home" in 
the more traditibnal sense, i.e,; place of residence. The Tax Court has consis­
tently taken : the :positibn· that"away from home·� :ineans "avvaY from the tax­
payer's principal place of busiries5" and the United States Supreme Court indi· 
cated that it accepted that position ·in Commissioner v: Stidger, 386 U.S. 287, 
1 8 L.Ed�2d 53·,i�S:Ct. ::1()65: ( 1967)>Thus, iii Mtmigomery v: Commissioner of 
illtema/Revenue/64 T;C.' No. 14{1975), it was held that ·a legislator who main­
tained his' legaFresidence :fri·· Detroit, Michigan, but whose· prindpal business 
activities were' tli1.1i 'of> a legislator in the State Capitol �t Lansing, Michigan, was 
therefore· not�·�awaytfoiti h<>me�· while in Lansing; and therefore, could not de-
d uct traveli�g)x�itSes whildn Lansing. · · ·· · ·· · 
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This example would probably have little application to members of the Idaho 
legislature as· our legislative sessions are generally of short duration and the mem­
bers of the legislature principally employed in· other occupations, but it does 
serve to illustrate that before traveling expenses may be deducted under I.R.C. 
Section 162 (a) (2) such expenses must be "away from home" which in most 
instances, is construed to mean away from the taxpayer's principal place of 
business. · 

Finally, it appears . that the foregoing analysis would. be equally applicable 
in detennining whether the "expense allowance" for legislators as provided in 
Idaho Code, Sections 67-412  (5) and 67-431 would be inc�uded in "taxable in­
come" as defined in Idaho Code, Section 63-3022 of the "Idaho Income Tax 
Act." Taxable income is defined in the Idaho Income Tax �ct as follows: 

Taxable income. - The term 'taxable income' means 'taxable income' 
as. defined in Section 63 of the Internal Revenue Code adjusted as fol­
lows: . . '. Idaho Code, Section 63-3022. 

None of the adjustments listed under Idaho Code, Section '63-302:? are re­
lated to the issue of deductions for travel expenses. 

6. In response to the questions, (I) "Is the State limited to plans underwrit· 
ten by life insurance companies licensed in the State of ldahd?", (2) "Is the 
State limited to utilizing only those funding vehicles mentioned Jn the act: fixed 
annuity, variable annuity, and life· insurance; or eould we also· look to those 
plans using some other approach as the investment vehicle?", (3) "Does the 
State have to offer all three of the aforementioned fundirig vehicles; or could the 
plans utilize just one or two of them'?", and finally (4) "Does the State have the 
flexibility to limit the number of life insurance companies· to be Involved in a 
deferred compensation plan?", we present the following analySis: 

House Bill No. 4 1 ,  Section. } ,  specifies that: 

The state of Idaho, or any department, division or separate agency of 
the State, �d any county, city, Or political subdivision ;Of.'.the State 
acting through its governing body, is hereby ,tiuthorized �to . contract 
with an employee to defer a portion of that employee's income; and 
may subsequently with the .consent of; the employee; purchase· ti life 
insurance or f'txed and/or variable annuity eontn.ict, for the purpose of 
funding a deferred compenJation progrlQll for d.te employ�;;fromoany 
life unde�rit<l.r duly licensed :by this state who represents.·a,nfnsunzlice 
company , licensed to contract b11siness .in this stat�. iu· 1.10 event.shall 
the to�al. pay�er1;ts for the purchase pf said life in.sumnce J'qntract,:or 
r/Xed and/or. v.ariable annuity contn.ict imd the employ� 's ,nondeferred 
income for, any year e-l'ceed the ,totiil .· salary, . or e<>m�.nsaUon' wi�er 
the existing salary schedule or classlfipation Plart�applicabl�. to sue� 
employee in such ye� ; . .  (Emphasis a!lded.),House, BiU N.oJ .4.hSec· 
tion l ,  Idaho Session Laws, l 975 ... Chapter 27Q, Secti�llj• p/123, ; · · 
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The use of the word "may" as emphasized in the foregoing provision indi­
cates that the statute is directory rather than mandatory with regard to the pur­
chase of life insurance or fixed and/or variable annuity contracts. The statute is 
directory because it "authorizes" rather than requires the employer to defer a 
portion of the employee's income and provides the employer with discretion on 
whether or not to purchase a life insurance of fixed and/or variable annuity 
contract by use of the word "may." However, it also appears that the statutory 
rule of construction "expressio unius exclusio alteruis est" (expression of one 
thing is the exclusion of another) applies in this situation to limit the employer's 
exercise of discretion to the alternatives explicitly listed in the act . "It is a uni­
versally recognized rule of construction that , where a constitution or statute 
specifies certain things, the . designation of such things excludes all others." 
Poston v. Hollar, 1 32 P.2d 142 64 Idaho 322 ( 1942). AJso, "Where a statute 
grants authority to do a thing and prescribes the manner of doing it, the rule is 
clear that the provi.�ion as to the manner of doing it is mandatory, even though 
the doing of it in the first place is discretionary." Sutherland Statutory Con­
struction, 4th Ed. Vol. 2A, "Mandatory and Directory Construction · Expressio 
Unuis", Section 57. 10, p. 428, and "Whenever a power is conferred upon a 
municipality and the mode of its exercise is pointed out , this mode must be pur­
sued." Carlson v. City of Helena, 39 Moot. 82, 102 P. 39 ( 1909). Applying the 
rule of "expressio unius ·exclusio alterius est" to the statute under consideration 
leads to the conclusion · that the State is limited to plans underwritten by life 
insurance companies licensed in the State of Idaho, and is further limited to 
plans funded by life insurance or fixed and/or variable annuities by such 
companies. 

In response, to the question, "Does the state have to offer all three of the 
aforementioned funding vehicles, or could the plans utilize just one or two of 
them?", we would draw attention to the fact that the act provides that the 
employer may, with the consent of the employee, ''purchase a life insurance or 
fixed and/or variable annuity contract , for the purpose of funding a deferred 
compensation pr!,)gram for the employee." Idaho Session Laws, 1975, Chapter 
270, Section), p. 723� The Idaho Supreme Court has held that " • • .  the term 
'or' should ordinarily be given its nonnal disjunctive meaning unless such a con· 
st ruction renders the. provision in question repugnant to other provisions of the 
statute, or unlessit \Vould involve an absurdity, or produce an unreasonable 
result." Filer. Mu�ual J'elephone Company v. Idaho State Tax Commission, 
76 ldaho 2S6, . .261 ,  281 P,2d 478 ( 19�5). Therefore, we conclude that the State 
could utilize ilny or all of the three af�uemenlioned. funding vehicles. 

. ., " '.  . .  · . 

In response to the
. 
iss�e of whether the State has the flexibility to limit the 

number. oflift? ���pee companies Jo be involved in a deferred compensation 
plan, we no�e1,!haq)l.e .1tct provi�es that. '"I'h.e State of ld�o. or any department, 
division, or ��n.'�e ;�g�J!cy,Qf tile state, and ilnY ofthe county, city. or political 
subdivjsi011�,of it)le,.s�t� ll4"�ingJfuough its governing body, • • •  may • , • with the 
consent .  of��� .•. e11,1pJoy,ee, . pu�hlS!( a life·. insurance. or faxed , aod/or variable an· 
nuity co_ntraqf��& an)> life, �derwriter dµly licensed by thif state who repre· 
sents.an ins'!f�c:e1company, licensed .. to do business in.this state • . .  " Idaho Ses· 
sion l4W$� (l���)� ;�h_apter;27o� Sectlon<l,  p.. 723� (Emphasis added.) It  appears 
from the foregoing language that the act contemplates that "any" life under· 
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writer licensed by the State who represents an insurance company licensed to do 
business in the State may present his program to governmental employees sub­
ject to the approval of the employer. Inasmuch as the act iS .. directory" rather 
than "mandatory", the employer has the discretionary authority to approve or 
disapprove any given plan, and to agree or refuse to agree to purchase the life 
insurance policy or arinWty contract as presented by the life insurer through its 
representative. 

7. In response to the inquiries: (1)  "Does the administrator, as appointed by 
the State Auditor in compliance with the law, have complete administrative 
authority over any deferred compensation plans �de available to State em­
ployees?" and (2) "Are payments for contractual services to firms or mdMduaJs 
legislatively intended to be included under the provisions of House Bill No. 
41?", we present the following analysis: 

In this regard, Idaho Session laws, 1975, Chapter 270, Section 1, p. 723 
(House Bill No. 4 1 )  provides only that : 

For the purpose of this act the state auditor is authorized to make such 
deductions from salary when requested by the governing officer or 
body of the state of Idaho, or any department, division or separate 
agency of the state. The auditor Shall also designate an administrator. 
Idaho Session Laws, 1975, Chapter 270, Section I ,  p. 723. 

We observe that under the act there are no powers and duties enumerated on 
behalf of the administrator. We further observe that . under the act the state audi· 
tor is "authorized to make such .deductions from salary when requested by the 
governing officer or body of the state of Idaho, or any department, division, or 
separate agency of the state." The auditor is also directed to appoint the 
administrator. \ 

As a general rule, the powers and authority of public ofnoers are US· 
ually fixed and determined by the law. Subject to suCh limitations as 
may be imposed by the constitution, the legislature ·with power to 
create an office may prescribe and llinit its powers; and may from time 
increase or diminish them • • •  Public officers have only s11qb pdwer and 
authority as are clearly con'ferred by law or necessarilyJmplled'from 
the powers granted, and as a general rule, usage ancfcustom will not 
serve to enlarge such power and authority • •  � An officer\IJ1ll:Y 'llot do 
everything not forbidden in advance by some legislative act. 67 Corpus 
Juris Secundum, Officers, Section 102, p. 366, 367. ; 

The act under consideration neither prescribe� rior limit� the aut�ority of the 
administrator, which necessarily leads us ·to conclude thanhe'adnlinlstra�or was 
granted no further authority urider the act than that Which may)fdelegat.ed to 
the administrator by th& state auditor. Also, our examtriatlbn'ofthe'acrleilds us 
to conclude that the state auditor Is authorized only ''to1ltake'sueh :dedu·ctions . · 
from salary when req ue'sted by the ·governing ofncer or b�dy of: 1he' state 'of 
Idaho, or any department', dMslon, or separate agency of.the state;'NdahO'SeS.. 
slon Laws, 1 975, Chapter 270 (supra). Also; It 8eems rea&oriable'td ass�.tli�t 

. . :. :,. ;"'· ,. ,  . .  l . · 
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the authority which is. delegated to the adininistrator by the auditor under the 
act may not exceed that which was granted to the auditor in the first instance. 
The foregoing analysis necessarily leads us to conclude that the administrator 
may be delegated the authority by the state auditor to assist the auditor to make 
deductions from the salaries of State employees, but that the fadministrator's 
authority can extend no further under the act. · 

With regard to . whether payments for contractual services to firms or indivi­
duals is legislatively intended to be included under the provisions of House Bill 
No. 4 1 ,  the general rule is that although "public power may not be delegated to 
private persons or corporations, over whom no supervision is maintained," 67 
Corpus Juris Secundum, Officers, Section 148, p. 449, an officer nevertheless 
'"has by implication such powers as are necessary for the due and efficient exer­
cise of Chose expressly granted, or such as may be fairly implied therefrom. 
Acts may be done within the scope of official authority without being pre­
scribed by statute . . .  It is sufficient that such acts are done by an officer with 
respect to matters committed by law to his control or supervision, or that they 
have more or less connection with the general matters committed by law to his 
control or supervision . . . " 67 Corpus Juris Secumum, Officers, Section 1 02 
(b), pp. 368, 369. Furthermore, "A ppblic officer can make such contracts or 
agreements or (as) are expressly or impliedly authorized, and persons contract­
ing with him must take notice of the extent of his authority." 67 Corpus Juris 
Srnmdum, Officers., Section 102 (c), p. 370. The Idaho Supreme Court has 
fa�orably quoted the following in regard to the implied powers of public officers: 

and 

In addition to powers expressly conferred upon him by law, an officer 
has by implication such powers as are necessary for the due and effi­
cient exercise of those expressly granted, or such as may be fairly 
implied therefrom. But no powers will be implied other than those 
which are necessary for the effective exercise and discharge of the 
poweni ·and : duties expressly conferred and imposed, and where the 
mode of performance of ministerial duties is prescribed no further 
power is implied. 

Wherever a power is given by statute, everything lawful and necessary 
to the effectual execution of the pciwer is given by implication of 
law� Corne.11,v� Hawis, 60 .Idaho 87; 93, 88 P.2d 498 ( 1 939). 

To conclu�e, . it , !lPJ?Cars that. al��ugh supervision must be maintained over 
the performance .of. a services contract to make payment for such contracts is 
nevertheless contemplated, under the act when such contracts ue necessary for 
th�l due �d,efficie11t ,perfonnance of duties contemplated to be perfonned 
under the acL 

' 

Al)THORITIES CONS:OERED: 
I . ; . ' - . ' .  

1 i �.'- �., ::. , -·-·�·;- . 
11-. Idaho C'on�tif�tion, :Article Ill, Section I 6. 
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2. Statutes: Idaho Session Laws, 1975, Chapter 270, p. 723 and Chapter 245, 
p. 657;/daho Code, §§ 67-41 2  (5), 63-3022; and Intemal Revenue Code of1954, 
§§ 61 ,  62, 63, 1 62 and 274 (d). 

3. Income Tax Regulations, §§ I .275-5 (e) (2) (i) and (ii). 

4. Ohm v. J.R. Simplot & Co. , 70 Idaho 3 1 8, 2 1 6  P.2d 952 ( 1950). 

5. Lamb v. Meyer, Inc. , 70 Idaho, 224, 214 P.2d 884 ( I  950). 
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8. Ft. Smith v. Quinn, 1 74 Ark. 863, 296 S.W. 722 (J 927). 

9. United States v. Hartwell, 1 8  L.Ed. 830, 73 U.S. 385 (1968). 

J O. State v. Pitzenbarger, 214 N.E.2d 849 (1965). 

J 1 .  Lowden v. Washita County Excise Board, 13 P.2d 372 (1941). 

12. O'Dea v. Cook, 1 76 Cat. 659, 169 P. 366 (1917). 

13 .  Walton v. Cotton, 60 U.S. 355, 1 5  L.Ed. 658 (1957). 

14. Knight v. Board of Administration, 32 Cat. 2d 400, 196 P.2d 547 (1948). 

15 . Tierney v. Van Arsdale, 332 S.W.2d 546 (1960). 

16. Commissioner of Int. Revenue v. Flowers, 326 U.S;, 465, 90. L.Ed. 203 
(1946). 

17. Commissioner v. Stidger, 386 U.S. 287, L.Ed.2d 53 (1967). 

I 8. Montgomery v. Commissioner of Internal Revenue, 64 T,C. No. 14 (1975). 

19. Poston v. Hollar, 132 P .2d 142, 64 Idaho 322 ( 1942). · 

20. Carlson v. City of Helena, 39 Mont. 82, 102 P .. 39 (1909). 

2 1 .  Filer Mutual Telephone Co. v. Idaho State Tax' Conimisdon, 76 Idaho 
256, 281 P.2d 478 (1955). 
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24. Idaho Gold Dredging Co. v. Balderston, 58 Idaho 692, 70 P.2d 105 
{1938). 

25. Golconda Lead Mines v. Neill, 82 Idaho 96, 350 P.2d 221 (I 960). 

26. /n Re West Highway Sanitary & Improvement Dist. , 77 Wyo. 384, 3 1 7  
P.2d 495 {1957). . 

27. W. Prosser, Laws of Torts, 4th Ed., p. 460. 

28. Sutherland Statutory Construction, 4th Ed., Vol . 2A, p. 428. 

29. Corpus Juris Secumdum, Vol. 67, Officer, pp. 368, 369, 370, 449. 

DATED this 4th day of August , 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

ROBERT. M. JOHNSON 
AssistantAttomey General 

ATTORNEY GENERAL OPINION NO. 41-75 

TO: Representative William Onweiler 
Idaho District Number 16 
3710 Cabarton Lane 
Boise, Idaho 83704 

Per request for Attorney General Opinion. 

QUESTION PRESENTED! Your letter of July 1 5, 1975, posed the following: 
"I wish to jnquire' about the meaning of Section 59-5 1 1  of the Idaho Code: 

I . Please elaborate on the. meaning of 'executive and administrative officer.' 

2. Piease elaborate on' 'devote his entire time to the duties of his office and 
shall hoid no other office or position of profit.' " 

CONCLUSION: 

I .  Al�ou� ·the Constitution of the Stat.e of Idaho· defines several executh:e 
officers; :tlte line 'between executive and adminiStrative officers within Section 
59�5 1 r;Idil�o Code, is not' clearly marked. 
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2. A rational and sensible Construction of § 59-51 1  wotild be to limit the 
prohibition, forbidding executive administrative officers therein from holding 
other offices or positions of profit, to outside direct employment of incompat­
ible subordinate positions which interfere With the actual performance of the 
duties of the said officers . .  

'3.  § 59-5 1 1  should be applied in a manner consistent with the other statutes 
that make up the Idaho Code, so as to treat executive and administrative of­
ficers therein equally with other state employees with reference to hours of 
employment. 

ANALYSIS: 

1 .  An executive officer, in the proper sense of the term, is one in whom is 
vested the power and duty to cause the law to be executed, -such as the Gover­
nor, Lieutenant Governor, Secretary of State, State Treasurer, Attorney General, 
Superintendent of Public Instruction and those other classes of officers which 
also belong to the executive branch of government. Art. IV, § I  of the Constitu­
tion of the State of Idaho provides: 

Executive officers listed - Tenn of office - Place of residence -
Duties. The executive department shall consist of a governor, lieutenant 
governor, secretary of state, state auditor, state treasurer, attorriey"gen­
eral and superintendent of public instruction, each of whom shall hold 
his office for four years beginning on the first Monday in January next 
after his election, commencing with those elected in the year 1946, ex­
cept as otherwise provided in .this Constitution. The o.fficers of the 
executive department, excepting the lieutenant governor, shall, during 
their terms of office, reside within the county where the seat of govern· 
ment is located, there they shall keep the public re(:ordi, books and 
papers. They shall perform such duties as are preseribed �y this Con-
stitution and as may be prescribed by law . .  : · · · · · 

In addition to the foregoing Constitutional class of executnre officers, the law 
also recognizes another classification which is . composed . of . adminiStrative or 
ministerial officers and which may be regarded as .a  subdivision of that class of 
officers which in a general way belong to the executive. branch of goyernment. 
What characterizes an administrative officer is that h� hlls no_p()�e� _t9 judge 
the matter to be done, and usually must obey some superior: Whether; there­
fore, a person is or is not an administrative officer depends, notso much, on the 
character of the partictilar act which ·he may be called up6i:l to :Perfonn or 
whether he exercises judgment or discretion with reference to �'!�h an -�ct, but 
rather the general nature and scope Of _the . duties devolVing upon 1iini ��:deter-
minative. · · · · · · ·. · · ' ·. · 

There are numerous and varied definitions · of the classes of ,exe,cu!iye, and 
administrative officers which encompass terms of vague and varjing iIJiport if 
used without reference to �e .intention of the statq��i11: ,ques�.on a,qd .. -Ql,�,speci· 
fic matter to which the terms are addressed. Thesetenns are noidefiDed inl'itle 
59, Chapter 5 of the Idaho Code, an ii:  n'o pre_cise 1ega1 �r' iechJti��i:��fJfiition 
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would be correct absent a definitive statute or a controlling Idaho Supreme 
Court interpretation. Therefore, .at best, th!' powers and functions attached to 
each executive. and administrative position would seem to manifest its defini­
tional character when one is attempting to determine if a certain public officer 
has such attributes as to become an "executive or administrative officer" within 
the meaning of Idaho Code, § 59-5 1 1 .  

2 .  Generally, one employed in public service is subject to reasonable super­
vision and restriction whether by Constitution, statute, or by an authorized gov­
ernmental body or officer, to the end that proper discipline may be maintained, 
and activities among such · employees may not be allowed to disrupt or impair 
the public service. Irregardless, ·such provisions and regulations have frequently 
been challenged when they constitute an unwarranted encroachment upon the 
domain o( individual liberty within the protection of Constitutional guarantees. 

Therefore, although it is within governmental authority, in creating a public 
office or providing for public employment, to attach reasonable conditions as it 
chooses and ·that one who accepts such office or employment is bound by the 
conditions attached thereto so long as he continues therein, it should be stated 
at the outset that the existence and extent of such regulatory power is affected 
by the nature of the office, duties, or employment in question. As a result, the 
reasonableness of a regulation depends upon its purpose and the scope that it 
seeks to control. 

The statutory language of Idaho Code, § 59-5 1 1 ,  if strictly or narrowly con­
strued, is indeed far reaching. Idaho Code, § 59�5 1 1 provides: 

Officers . to devote entire time to official duties - Exceptions. - Each 
executive and administrative offi�er shall devote his entire time to the 
duties of his office and shall-liold no other office or position of profit: 
provided, that an. elective or appointive state officer may be appointed 
to any. office . herein created, in which event he shall receive no salary 
other than by virtue of the appointive office, or in the case of an ap­
pointive state officer, he shall receive no salary other than by virtue of 
the appointive office held by him at the time of his appointmentto an 
additional office. 

If the above stated statute is read literally, then an executive and administra­
tive officer within ,the meaning .of the said statute would 119t, without fear, be 
able to own stock in a public or private corporation; be a trustee to a trust; or a 
personal representative to an estate, or even fulfill his public duty to serve upon 
a jury since. such activities constitute possible positions of profit in violation of 
Idaho Code, §.59-51 1 . • 

� ' ' ..  -. . 

A literal interpretation of words. of a statute should not prevail if it creates a 
result which :is overly, . broad and· unreasonable. When such a result occurs, courts 
often have : refuSed to apply a statute on the grounds that' jts terms are too in­
definite and lJll.Certain. US; v. Evans, 33 U.S. 483 (1948), U.S. v. Harriss, 347 
U.S. 6l2(195.4);,Jt is said :to be a wellestablishtld principle of statutory interpre­
tation in that · the law favors a. rational and �ensible construction of statute. 

l 
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Higgons v. Higgons, 146 So.2d 1 22 (Fla. 1 962). A statute is a solemn enactment 
of the state acting through its legislature and it must be assumed. that this pro­
cess achieves an effective and operative result. It cannot be preswned that the 
legislature would do a futile thing. Therefore, it would seem that the mandate of 
Idaho Code,§  59-5 1 1 r requiring an executive or administrative officer to "devote 
his entire time to the duties of his office and hold no other office or position of 
profit", should be interpreted in a manner which would represent the intent of 
the legislature to create such a reasonable, effective and operative result. 

Statutes, ordinances, and administrative regulations generally forbidding out­
side employment (commonly called "moonlighting") of public officers have 
generally been upheld as v;tlid. Schell v. City of Aberdeen, 28 Wash;2d 335 , 
183 P.2d 466 ( 1947), Croft v. Lambert, 228 Ore. 76, 3 57 P.2d 513 ( 1960). 
And, even the common law recognizes that the same person may not at the same 
time hold two incompatible public offices. Frequently, therefore, when the right 
of a public officer to accept and hold another office was c11.allenged, a question 
of whether the two offices were compatible or incompatible was presented. 
Offices are generally considered incompatible when such duties and functions 
are inherently inconsistent and repugnant, so that because of the contrariety 
and antagonism which would result from the attempt of one person to discharge 
faithfully, impartially, and effectively the duties of both offices, considerations 
of public policy render it improper for an incumbent to retain both . .  

After a lengthy consideration of Section 59-5 1 1 ,  Idaho Code, it would seem 
that a reasonable interpretation of the legislative purpose behind statute would 
be to secure efficient, mentally and physically alert executive and administrative 
officers for the benefit of the public at large. Such a construction seems much 
more appealing than the unwarranted encroachment upon the domain of indi­
vidual liberties of such executive and administrative officers which cim result i f  
the statute is  narrowly or strictly read. For. this reason, it appears that the scope 

. of Section 59-5 1 1 ,  Idaho Code, should not be all-encompassing. And; the statute 
is rather, in effect, a regulation which likely seeks to prohibit outside employ­
ment or the incompatibility which can arise from public officers holding sub­
ordinate offices or positions of profit. Such a construction would be;consistent 
with the said purpose of the statue and can be supported by plethora of well 
established case and statutory law. See Croft v. Lambert, supra. Furthennore, 
it seems also reasonable to .. assume that -§.59-5 1 1  should be· construed harmon­
iously with the rest of the · statutes of the Idaho Code if possible:�Section 67 · 

5326,Jdaho Code, provides: 
· 

Hours of work - State policy - Over time. - It is hereby declared to 
be the policy of the legislature of the state of ldaho that-all enip!Oyees 
of the several departments of the state government shall be treated 
equally with reference to hours of employment, holidays, and vacation 
leave. The policy of this state as declared in . this act shall J1(>frestrict 
the extension of regular. work hour schedules . on · an overt4'1e''basis in 
those activities

. 
and duties where such extension, is rie�Wu}' antl ailth· 

orized, provided' that overtime work perfornied under sucn e�t�nsion is 
compensated for as hereinafter provided. · · · · ; : , · ,:· :: · 
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Therefore, since it is the general policy of the. State of Idaho that all employ­
ees should work between the hours of 8 :00 A.M. and 5 :00 P.M. and all state 
employees · are required to be treated equally, it would seem that an executive 
and administrative officer, within the meaning of § 59-5 1 1 , should not be 
required to "devote his entire time to the duties of his office" beyond those reg­
ular hours of work which are specified for all state employees. Certainly it would 
be manifestly unreasonable to construe § 59-5 1 1  as requiring an executive or 
administrative officer therein to devote 24 hours a day, seven days a week, 365 
days a year towards the duties of his office. See also Section 59- 1007, Idaho 
Code, which states that office hours of state officers for the transaction of busi­
ness are "from eight o'clock A..M . until 5 o'clock P.M. each day except upon 
Saturdays, Sundays and holidays." 

AUTHORITIES CONSIDERED: 

l .  Idaho Constitution, Article IV, § 1 .  

2.  Statutes: Chapter 5 ,  Title 9 ,  Idaho Code; Section 59-5 1 1 ,  Idaho Code; 
Section 59-1007, Idaho Code; Section 6 7-53 26, Idaho Code. 

3 .  U.S. v. Harriss, 347 U.S. 6 1 2, ( 1 954). 

4. U.S. v. Evans, 333 U.S. 483 { 1 948). 

5. Higgons v. Higgons, 146 So. 2d 1 22 (Fla. 1962). 

6. Croft v. Lambert, 228 Ore. 76, 357 P.2d 5 1 3  ( 1 960). 

7. Schell v. City of Aberdeen, 28 Wash. 2d 335 ,  8 1 3  P.2d 466 ( 1 947). 

DATED this 29th day of July, 1 975.  

ANALYSIS BY: 

PETER HEISER, JR. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

Chief Deputy Attorney General 
and 
TOM LINVILLE 
Legal Intern 

1 • � • 

. AITORNEY GENERAL OPINION NO. 42-75 

TO: Honorable Pete T. Cenarrusa 
Secretacy ofState 
State of Idaho 
Building Mail 
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Per request for Attorney General Opinion. 

QUESTION PRESENTED: Of what immediate effect is Senate Bill No. l 'i JO 
on the registration of those electors registered prior to July l ,  197 5? 

CONCLUSION: Senate Bill No. 1 1 10 will have no immediate effect. 

ANALYSIS: Senate Bill No. l l lO amends Section 34435, Idaho Code, which 
fonnerly required each county clerk to examine his election register within sixty 
(60) days following each general election and cancel the registration of any elec­

. tor who did not vote at any election within the past eight years for which 
registration was required. Senate Bill No. 1 1 10 amends Section 34435 by 
changing the duration which an elector must have voted from eight .(8) to four 
(4) years. 

The issue presented is whether or not Senate Bill No. 1 1 10 may be applied 
retroactively or whether it must be applied prospectively only. To require 
county clerks to cancel the registration of those electors not havirig voted within 
the last four (4) years following the next general election is to apply the amend­
ment retroactively. The Idaho Supreme Court has held repeatedly that a statute 
should have a prospective operation only unless its terms clearly show a legisla­
tive intent that it should operate retroactively .Application of Forde L. Johnson 
Oil Company, 84 ldaho 288, 372 P.2d 135 ( 1 962). Furthennore, Section 73-
101 , Idaho Code, states that no law shall be applied retroactively Unless ex­
pressly so declared. 

The language of Section 34-435, as amended by the Forty-Third Idaho Legis­
lature, reads: 

Within sixty (60) days following the date of any general eleciion, the 
county clerk shall examine the election register and the signed state­
ments of challenge made at that election� After this examination, the 
county clerk shall immediately cancel the registration of any elector 
who did not vote in any election for which registration is required in 
the past four ( 4) years . 

. While the word "past" is used as an adjective in the term "past four yell!s," 
it does not clearly indicate an intent that the statute apply retroactively, It could 
be construed to mean that any elector is subject to having his registration can­
celled following the next general election who has not voted withiri thcHast four 
years. However, it could also be construed to mean that any elector is :subject 
to having his registration cancelled for not having voted during ·a four year 
period, said period commencing on the effective date of. ti$ �tatute. Due to 
this ambiguity and lack of Clear intent that" it Shoul<fbe applle'dretroactively, 
Senate Bill No. 1 1 1 0 must be applied prospectively only. 

AUTHORITIES CONSIDERED: 

I .  Idaho Code, Sections 34435, 73-101 . 
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2 .  Application of Forde L. Johnson Oil Company, 84 Idaho 288, 372 P.2d 
135 ( 1962). 

DATED this 8th day of August, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Deputy Attorney General 

WILLIAM E. LITTLE 
Legal Intern 

ATTORNEY GENERAL OPINION NO. 43-75 

TO: Ms. Susan Stacy, Senior Planner 
Ada Council of Government 
525 West Jefferson Street 
Boise, Idaho 83702 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

I .  If not otherwise required by a (local zoning) ordinance , is it necessary for 
a city council to hold a public hearing when a change in the zoning ordinance 
is being considered'? · 

2. Can individuals dwelling outside the city limits of Eagle , be appointed to 
the Planning and Zonirig Commission of the city of Eagle'? 

CONCLUSIONS: 

I. Yes. 

2. Yes. 

ANALYSIS: · 

I .  The Legislature has specifically provided that a city council must conduct 
a public he�g when,ever a zqning ordinance is subject to amendment regardless 
of whether its plllllJl�g l!Jld zoning commission has already conducted hearings 
on the proposep &.nendrnent.,The. pertinent section of the Idaho Code, Section 
67-65 11 ,  states that . it �·governing board" may adopt or reject any proposed 
amendment, whether or not it conforms to. the comprehensive plan, as long as 
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the "governing board" confonns to the notice and hearing requirments in Sec­
tion 67-6509, ldaho Code. 

The Eagle City Council meets the definition of a "governing board" as per 
Section 67-6504, Idaho Code. Therefore, it must comply with Section 67-
6509,ldaho Code whieh requires that: 

"the governing board prior to adoption, amendment, or repeal of the 
plan, shall conduct at least one· public hearing using the same notice 
and hearing procedures as the commission." (Emphasis added) 

The specific notice and hearing procedures that are required of the governing 
board, i.e., the Eagle City Council, are detailed in Sections 67-6509 (a), Idaho 
Code. Thus, the Idaho Code clearly requires that the Eagle City Council hold a 
public hearing on any proposed amendment of its zoning ordinance. 

2. The purpose of Title 67, Chapter 65, ldalw Code, is to codify "local 
planning" legislation in the State of Idaho. The criteria_ for membership upon 
planning, zoning, or plannirig and zoning commissions at either the city or 
county level is articulated by Section 67-6504 (a), Idaho Code. 'ntis section 
states in pertinent part: 

"An appointed member of a commission must have resided in the 
county for five (5) years prior to his appointment, and must remain a 
resident of the county during his service on the commission. Not more 
than one third (1/3) of the members of any commission appointed by 
the chairman of the board of co�ty commissioners may reside within 
an incorporated city in the county." 

· 

Statutorily, all members of such commissions are snbject to the residency 
requirement of county residency. Thus all members of a city planning, zoning, 
or planning and zoning commission must be residents of the county ill which the 
appropriate city is situated. However, no criteria exists to mandate residency 
within the city as an additional requirement for membership' upon anr such city 
commission. 

County "local planning" commissions do have an additional criteria imposed 
upon their membership selection process not otherwise required of their city 
counterparts. The requirement of county residency is accompanied by the statu­
tory proscription that not more than 1/3 of the membership of any county com­
mission be residents of any city within that county. Presiimptively, this "1/3 
formula" seeks to limit the ·representation of urban interests upon a commission 
whose jurisdiction may predominantly encompass rural areas. 

. 

The Legislature's conc�rn for a possible imbalance of urban interests' upoJ! 
county commissions is not reflected ill the converse. Therefore a niayods free 
to name a person to a city planning, zoning, or planning and ioning coiriipission 
whose residence is not within the city's boundaries but who otherwise meets the 
residency requirements enumerated in Section 67-6504 (a),Jdilho Cotfe/' 
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AUTHORITIES CONSIDERED: 

I .  Idaho Code, Sections 67-65 1 1  (b) and (c), 67-6509, 67-6504, and 
67-6504 (a). ·  

DATED this 3 1st day of August, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF J:HE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Deputy Attorney General 

JORDAN SMITH 
Legal Intern 

ATTORNEY GENERAL OPINION NO. 44-75 

TO: William Webster, Superintendent, Idaho State Liquor Dispensary 
Roy Truby, State Superintendent of Public Instruction 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

1 .  Whether the adjustment of estimated surplus funds in the Idaho State 
Liquor Dispensary is to be made retroactive over the past fiscal year or whether 
it �ould be applied to the next fiscal year. 

· 2. What is the distribution format for excess funds in the Idaho State Liquor 
Dispensary once the fixed-amount distribution required by t 23-404, Idaho 
Cbde, has been met'? 

3. Whether the whole or any part of the more than $1 ,000 ,000 surplus in the 
Idaho St;rte liquor Dispensary Fund should have been paid into the Public 
School Income Fund at the close of Fiscal. Year .1974. 

CONCLUSION�; 

f. The .pertine�t provision of § 23404, Idaho, Code, relauDg to adjustments 
requires tha(any f0ndi; iil e:x;ces8 of the estimated surplus be distributed accord­
ing to the: statutory formwa at the close of the fiscal year. This requirement 
could be met by makillg a f.i{th "adjustment payment" after quarterly payments 
have beeri ltja�e qurmg tlie year. 
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2. Assuming that quarterly payments amounting to 51*% of estlnlated and 
available surplus funds have been made to counties and cities during the fiscal 
year, and that fixed-amount distributions totaling 2.57 million dollars have been 
made from surplus funds, and there is an excess remaining in the liquor dispen­
sary fund at the close of the same fiscal year it is to be distributed as follows: 
50% to the various counties in the state according to' population; 7*% ti:> incor­
porated and specially chartered. cities in the state according to population ; 
42*% to the Public School Income Fund. 

3. The Public School Income Fund should · have received a payment of 
surplus funds from the Idaho State Liquor Dispensary at the close of fiscal year 
1 974. The mathematical formula for this annual diStribution wowd provide as 
follows: 

Distribution (to Pub. School Income Fund) = 42�% of surplus (total 
excess funds realized) · $2.5 million (f"ixed-amount distributions). 

ANALYSIS: Section 23402,ldaho Code, provides: 

No distribution of any surplus from the Liquor Fund shall be made as 
provided in the following section, unless there shall be monies in said 
fund after setting aside and reserving the following: 

(a) Funds sufficient to pay all current obligations of the dispensary. 

(b) A cash reserve of $50,000 over and above all other assets. 

Section 23404, Idaho Code, in pertinent part states: ; . 
Whenever the amount of money available on an annual basis from the 
liquor fund shall exceed the amounts provided for retention by the 

, foregoing section, such excess shall be distributed on an ·  annual basis 
as follows: Fifty per cent (50%) to the various counties of the state in 
the same proportion as the population of said counties bears to the 
total population of the state as shown by the last· federal census, pro· 
vided, however, that fifty per cent (50%) of all the money apportioned 
to any county embracing all or any part of a junior college district shall 
be distributed and paid to the treasurer of such junior college district, 
as provided by section 33-2133, Ida!zo'Code, or to a city'Whieh has a 
board of performing arts commissioners as :provided • for by0 section 
23408, Idaho Code; seven and one.flalfper cent (7*%) to'mcolPozated 
and specially chartered cities of the state in the same proportion as the 
population of said cities bears to the total p0pulation, 9(a)J �c()rpor­
ated and specially chartered cities of the state as shown by the last 
federal census; four hundred thousand dollars ($4()0,()00) .of. the re· 
maining amount• in the liquor flind shall be depositeli ;t<i�the credit of 
the permanent building fund; one million doltars (Si;obQJJ@l.�f the 
remaining amount in the liquor fund shall be distiibut��i:;to;tlie'fuoor· 
po rated and specially chartered cities of ihe stllt�'in' 'the: 'pr(i�ffiofi and 
manner above provided, and at such time as the superMtC!rid�iit shall 
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detennine ; one hundred twenty thousand dollars ($ 1 20,000) of the 
remaining amount in the liquor fund shall be remitted to the state law 
enforcement planning commission to match federal block grants under 
the Omnibus Crime Control and Safe Streets Act of 1968 (P.L. 90-
351);  four hundred thousand dollars ($400,000) of the state liquor 
fund shall be distributed one-forty-fourth { l/44) to each of the several 
counties of the state and shall be paid directly to such counties, and 
this one-forty-fourth (1/44) shall be kept by the counties in the county 
current expense fund without being subject to further division of the 
redistribution required by section 23405,Idaho Code; and six hundred 
fifty thousand dollars ($650,000) of the state liquor fund shall be paid 
to the cooperative welfare fund. The remainder of the state liquor fund 
shall be paid into the public school income fund defined by section 33-
903, Idaho Code. Available amounts including surplus funds shall be 
distributed periodically but no less often than quarterly ; for this pur­
pose estimates of surplus funds shall be made subject to adjustment at 
the close of the proper annual period. (Emphasis added). 

Although the language of the underlined portion of § 23404 could be inter­
preted in two ways, it seems more in keeping with the probable intent of the 
Legislature to require that annual surplus funds be distributed within the same 
fiscal year as they accrue. Otherwise, there would be a carry over of funds from 
one year to the next and there would also be a need to revise each year's esti­
mate of surplus. An estimate of around $6,000,000 has been used for the past 
several years and it has been worked out mathematically so that 42*% of this 
amount equals the fixed amount expenditures. Once 57*% of this estimated 
amount has been paid quarterly to counties and cities, and the other 42*% has 
been used to meet fixed-amount Qbligations on a quarterly basis, there should be 
a fifth annual distribution or "adjustment payment" made to counties, cities and 
the Public School Income Fund. This "adjustment payment" would place sur­
plus funds more quickly. into the hands of state·institutions and programs which 
are in need of them, than would a carry over method with quarterly payments in 
the following fiscal year. 

In mathematical theory, the dollar distribution to the named state agencies 
would be the , same regardless of which of the two possible statutory interpre­
tations is followed. However, the interpretation rendered in this Attorney Gen­
eral Opinion. seellls preferable for two reasons. First, it allows for more simple 
computations. by the. Idaho State Liquor Dispensary since the annual estimate 
will not have to .be adjusted every year. The present estimate may continue to be 
used as long as a fifth, end-of-the-fiscal-year "adjustment payment" is made to 
bring. tile . distribution percentages in line with statutory requirements. Second, 
surplus funds \1/iU be put to their intended uses by state agencies and political 
subdivisions ni�re

. q"Qickly under this interpretation. 

The Idaho State .Liquor Dispensary has failed to make a distribution to the 
Public SchoolJricoine Fund since 1972. Partly to blame for this shortcoming is 
the iJnprecise' �axiguage ()f § 23-�03'. Idaho Code. The term "current obligations" 
is lefr larg�lf \lJldefinejJ. Does it mean all obligations to pay for purchase orders 
under ;Uficcrual system of accounting, or does it mean only those obligations 
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which must be met before the close of the fiscal year? The Code is silent on this 
question ; however, the use of the word .. current" seems to indicate that an obli­
gation must be due before the end of the fiscal year before it can be reserved 
by the Liquor Dispensary and excluded from being counted as surplus funds. 

Another factor having a direct bearing on the failure of the liquor Dispensary 
to distribute funds to the Public School Income Fund is the accounting system 
used by the Dispensary. Generally, the liquor Dispensary uses an· accrual 
method of accounting. However, the Dispensary does not enter purchase orders 
into "accounts payable" nor does it enter liquor on order into "assets" on Dis­
pensaiy ledgers. This is a deviation from standard accounting methods under 
the accrual system. The rationale for this deviation is· simple - the Dispensary 
feels it can have the advantage of lower shipping charges under a "F.O.B., 
Shippers Plant" arrangement and assume none of the typical liabilities for loss 
or damage of the liquor while it is in transit, since the liquor has not been enter­
ed into the accounting books. As will be discussed below, this may be a faulty 
rationale and more commonly accepted methods of preventing risks Of loss or 
damage should be used. The deviation from proper methods of accrual account­
ing has led to complications when the time arrives to compute surplus funds. 
Although purchase orders are not reflected in the books as "accounts payable", 
the Dispensary has maintained that they are "current obligations" nonetheless 
and, as such, must be reserved according to statute. Consequently, annual audit 
reports which are based on the books have reflected a greater amount of surplus 
funds than the Dispensary states that it has. 

In FY 1974 the audit reflected a surplus of approximately $ 1 .2 million dol­
lars. However, the Dispensary stated that .much of this amount was "encum­
bered" and had to be used to pay current obligations. Even though the Dispen­
sary accounts did not reflect these obligations, the Dispensary held. to its view 
that there were no substantial surplus funds and did not make a distribution to 
the Public School Income Fund. The question of whether there were or were not 
surplus funds has a direct bearing on Superintendent Truby's question concern· 
ing the right of the Public School Income Fund to have received a distribution in 
FY 1974. 

lf, indeed; there were surplus funds subject to c;Ustribution to the Public 
School Income Fund at the close of FY 1 974, it would appear that they were in 
some manner carried over into FY 1975. That being the case, these ' funds now 
comprise part of the existing surplus which is soon to be distributed in'· the 
manner outlined above. It seems that if the Public School Incolne Fund receives 
4r n% of this existing surplus, it will not be put to any disadvantage fiilaJiclally. 
If the Income Fund had received its distribution in FY 1 974, the amount of 
surplus carried over into FY 1975 to be used as operating funds by the Dispen­
sary would have been less and then, the FY 1975 sbrplus \Vould have beeri less 
than it presently is as well. Mathematically, one may take 42�% of "X'' and· add 
it to 42M% of "Y" and achieve the same result that would bchtmvetl at' by 
taking 42M% of "X" plus "Y". It is recommended that Dispet1Sary officials coin" 
pute the actual figures involved and detennine if mathematical thcforfh�f�S't,rue 
in practice with given facts. If it does, there would seem tO be no il�d,:fo· gg 
back and determine . what amount should have been distributed �t the cJOse•'of 
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FY 1974, make this particular distribution, te'lire all the accounts fot FY 1975 
and make a downward adjustment of that fiscal fear's surplus, and then distri· 
bute the proper amount to the schools from the revised surplus. Rather, the 
Dispensary could just compute what percentage of the existing surplus should 
be distributed and make one simple distribution to the Public School Income 
Fund. 

It is not the intention of the Office of the Attorney General to mandate one 
type of accounting system as opposed to another for the Liquor Dispensary. 
However, a more. reliable bookkeeping system than that presently used is neces­
sary if there is ever to be common agreement as to the actual amount of surplus 
funds. At present, the Dispensary reviews all outstanding purchase orders to de­
tennine which orders are likely to fall due before June 30 of each year. The 
amount of money encumbered by these orders is then deducted from the "free- . 
fund balance" to determine the surplus available for distribution. There is no 
common agreement that this is the best method or the method intended by the 
statute. 

The deviation from standard accounting procedures is based on the faulty 
premise that what is reflected, or not reflected, in the ledgers can afford a mea­
sure of legal protection to the Dispensary. The attention. of Dispensary officials 
is directed to § 28·2·3 19, ldalw Code, which deals with the tertl) "F.O.B." and 
its meaning under the sales law. It should be noted that this entire section is 
prefaced by the phrase "unless otherwise agreed". At the root of the Uniform 
Commercial Code is the theory that explicit agreements between buyer and 
seller will take precedence over the provisions of the Code. It ,therefore seems 
advisable for the Idaho State Liquor Dispensary to draft purchase agreements for 
its dealings with· distillers and shippers which explicitly afford protection to the 
Dispensary in the .event that a liquor shipment is lost or stolen. ·Also to be noted 
is § 28-2-401 (4), Idaho Code, which deals with the transfer of title to goods. 
This section states: . 

A rejection or other refusal by the buyer to receive or retain the goods, 
whether or not justified, or a justified revocation of acceptance revests 
title to· the· goods in the seller. Such revesting occu�s by operation of 
law and is not a "sale" . 

· 

This right of the buyer to reject goods once they arrive or even refuse to re· 
ceive goods operates independently of bookkeeping procedures. 

The attention. of the Idaho .State. Legislature is directed to § 23403 and § 23-
404, ldalw Code,<and the need to review. these sections with an eye toward 
revising them� The tenn "current obligations" needs to be defmed in such a way 
that the · Idal\o State liquor .Dispensary is guided in its choice of bookkeeping 
procedures, :iUld. its- method of reserving funds. In addition, it should be noted · 
that the Dispel)Sary·'s Nolume of sales has grown considerably since legislation 
creating the' Dispensary was enacted in 1939. Perhaps the $50,000 reserve fund 
mandated by'§ �3403 should be increased to . reflect the Dispensary's overall 
growth;and 'nee� · for a·Siiable·reserve. Finally, the present distribution fonnula 
shoul� be scri.itiriized to determine if it is sufficiently clear in establishing prior· 

-�- ; ·, .· : : � · . ! . . '·· 
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ities among distributees, in describing the proper procedure for !Daking distribu­
tions, and in describing how 9ften · and .in what manner annUal ,estimates.�f sur� 
plus are to be made. 

AUTHORITIES CONSIDERED: 

1 .  lqaho Code, § 23403. 

2. Idaho Code, § 23-404. 

3. Idaho Code, § 28-2-319. 

4. Idaho Code, § 28-2402.(4). 

DATED this 3rd day of September, 1975 . 

A TIORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
· Attorney General 

ANALYSIS BY: 

URSULA GJORDING 
Assistant Attorney General 

PAULA HAWKS 
Legal Intern 

ATIORNEY GENERAL OPINION NO. 45_;75 . 

TO: Matthew J. Mullaney, Jr. Special Assistant to the Governor · · 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: What liability, if any, may arise as to the State of 
Idaho regarding Barber Dam considering the present state of .the title to that 
structure? · ' ' · ·· · · 

· 

. .  · ' _ .  

CONCLUSION: The State of Idaho has no· legal liability to:repaidJtlb�r pam · 
nor could the

. 
State of Idaho be found legally liable should the ciaril fail:C.auSing 

damage or injury; The liability for miµntaining the'dam:and'f�r damages.��5ed 
as a proximate result of its failure would be 'With: the legal title· hi>lderH>Wliei, 
of the dam structure· itself: ·•· ; : 1·:·· :;· ::?- . " .  

� · '  ·· ''. .:�· ;· _ /, ... ... ;··:·��-; ..:--��;�-i ·. 
ANALYSIS: Barber Dam is a deteriorating �k crib: d� l09ated iWc{riJife's'eB:st . .  
of Boise on the Boise River in Ada County. A short reView of:the';l)ackground 
surrounding Barber Dam'is neee� ·' ·. · . . . ' . : :��/;�}i_;'/;;2r�::(ii;:�\2 . . .  

In · approximately 1904, the Bar�i Lunib�r co�p��'�as"���t�it���; •. 
to build a dam on the· Boise River . The. company subsequeJitJY;1bj)ilt.ili���'.!l!iih > • . ' ' - _,. • - • , � , . , . - • :_: f .  ·-· .-, - - ·.-. "  -.- ··;:..;i; ·· :>;�-; . ; : ;_-;,< _ ., 
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later discontinued use of the dam and other related facilities in the area in the 
l930's. In 1936 the tract of land surrounding the dam was transferred from 
Ruth Gear Rand, et al. to the Boise Payette Lumber Company. Boise Payette 
Lumber Company was subsequently absorbed into the .Boise Cascade Corpora­
tion system, Sometiine later,. Boise Cascade transferred title to the dam and sur­
rounding area to the Idaho Power Company but retained the reservoir and pool 
area and . an island behind the dam in the name of Boise Cascade Corporation. 
In 1956, a portion of this retained land was transferred to Oliver Gregerson. 

There appe� at this point to have been a lapse in the chain of title to the 
dam itself until Fenwick Realty, a Boise real estate agency, transferred the land 
surrounding the dam and the dam itself to Dallas Harris. In December of 1965 , 
title · was transferred. from Dallas Harris .to Edward Harris. Subsequently, some­
time after November 17, 1961 , Edward Harris transferred his title to Cecilia 
Danfer of Les Bois Reality. At this time, the Idaho Department of Water Re­
sources issued an oral order directing Ms. Danfer to repair the dam structure. No 
written order. was directed to Ms.· Danfer. For a .  reason which at this time re­
mains. unclear, Ms. Danfer allowed a foreclosure action to be brought against 
the property and subsequently the mortgage on the property was foreclosed be­
fore the ordered repairs were .accomplished by ltfs. Danfer. The dam and the 
property surrounding it, were purchased at a sheriffs sale by the Boise River 
Conservancy, Inc. on June 12,. 1974, for a bid of $3,000.00. The so-called 
Barber Dam property purchased at the sheriffs sale by the Boise River Conser­
vancy purports to be ten acres .of land, more or less including the land under­
lying the . dam ,and powerhouse, part of which would be the bed of the Boise 
River. Tlie property description indicates that the Boise River Conservancy ac­
quired �itle, by reason of the purchase at the sheriff sale, to the dam, some adja­
cent land, .and at least ostensibly, to certain portions of the submerged lands 
upon which ·the dam is built. · 

The legal description of the property which passed to the Boise River Con­
servancy. states in part, that the conveyance included "all of the old dam struc­
tures, powerhouse, residential house and garage, well and well house, and any or 
all other improvements on the property." 

Prior 'to a�utlyziflg any potential state liability as to Barber.Dam, it is impor­
tant. to note. the, decision .in th\l case ofldaho Department of Water Administra­
tion v: Harris, Civil No. 49232� decided April 4, 1975, by Idaho Fourth District 
Judge Alfred .c. Hag�. Judge Hagan ruled that the Harrises could not be held 
liaJ>le (or· tiie,cos(ofrepairs on '.the dam. The basis for that decision was that the 
st�te. haci no(metits 9urden t� ·�tiate action against the owners to make the 
necessiu:y re11�r� .as. req�ired by 5 . 42-1717 and S 42�1718, Jdaho Code. The 
W�ter �esc;i.w�J>�par:tnient,{ormerly the Department of Water Administration, 
had only made' oral demands of the Harrises to repair the dam structure. These 
oral demands were held to be insufficient to fix liability under the applicable 
statu�es which implies that had written notice. been given pursuant to § 42-1717,  
Idaho Cocie',. ihe :o\Vner� of the. dam, . ilie-Harrises could have been held liable. 
Written �Qti&;>·to repair the dam·��as 8erv'ed .on Bo� River Conservancy, Inc. 
NQveniber · !, ; 1974, by , the Director of the Department of Water Resources. 
(Exhibit A ciipy followuig this ophuonf : · . . 
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Section 42-17 1 1  (d) (5), Idaho Code, states that an ''owner" of a darn may be 
a "person, firm, association, organization, partnership, business, trust, corpora­
tion of company". Title to Barber Dam presently resides in a corporation, the 
Boise River Conservancy, Inc., as allowed by § 42-1711 (d) (5) ()f the Code. 
Boise River Conservancy, Inc., is a non-profit cooperative association organized 
under Title 30, Chapter 10, Idaho Code and general cotP<>rate Jaw is applicable. 
Section 30-1002 ,ldaho Code. 

· 

The State of Idaho has police power regulatory and supervisory authority 
over privately owned darns as set out in § 42-17 17, Idaho Code as follows: 

Supervision over the maintenance and · operation of dams and reservoirs 
insofar as necessary to safeguard life and property fr()pl injury by rea­
son of the failure thereof is vested in the director of �e department of 
water resources. The director shall at state expense inSpect or cause to 
be inspected, as often as he thinks advisable, every dain u5ed for hold­
ing water in the state; however, all dams twenty (20) feet· or more in 
height shall be inspected at least once every two (2) years; and if after 
such inspection such dam, in the opinion of the director, is Ull�fe, and 
life or property liable to be endangered by reason thereof; the director 
shall give written notice and order by certified mail or by Personal ser­
vice upon the owner or owners to remove or repair the same so as to 
make it safe. If such owner or owners shall' neglect or refuse fo remove 
or repair the same after notice to that effect has been given in writing 
by the director, the director may draw off all or part · ofsucb water 
from behind such dam or embankment and keep said water drawn off 
until such time as the· order shall be complied with� In. dete'rmining 
whether or not a dam or reseJVoir or proposed dam or' reservoir con­
stitutes or would constitute a danger to life or properfy �· the director 
shall take into consideration the possibility that the dam or reservoir 
might be endangered by overtopping, seepage; settlePient� erosion, 
cracking, earth.movement or other· conditions .which exist ormight oc­
cur in any area in the yicinity of the dam or reservoir. · . 

" 

Barber Dam is 30 feet high, and therefore by statute must be �pected every 
two years. It must however be noted that the statute was enacted iid969 and 
has not existed over the entire period of time that Barber Dain hail'ibeeil;iil place. 

- ·.'" :, ] '  : • :  - . 
. . ' � -. ! i :-. ' 

Although the above-quoted portion of § 42-1717 gives the Deparfulerit of 
Water Resources supervisory and regulatory jurimiction ovir;P.rfriztelj'Owhed 
dams, it does not indicate any liability as to the state foi 'damfiiilui'e;:To. the 
contrary, the second paragraph of that statute virtually absotve:s'tlie state fiom 
liability arising out of the failure or partial failure of:ar prlvatelyfowneil dam. 
That paragraph reads: 

No action shall · be brought against �e state, the�'�c�tjt; :<>f. �e �e­
partment or its agents or empfoyees for the' recovecy'ofa30tiiges ·caUSed 
by the partial or totaLfailure of any aaht o� �(Vj>�,'9r�tfit8µ&fi.Jhe. 
operation of any . dam Of reSerVofr upon' the groun<l tlAlfSu�: <(efefi.d;irit . 

is liable by virtue of any of the followmg: ·. • · · · · · · · · 
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· · (a). The approval of the dam or reservoir. 

'(b) .The issuance or enforcement of orders relative to maintenance or 
. · . operation of the dam or reservoir. 

(c) · Control and regulation of the dam or reservoir. 

( d) Measures taken to protect against the failure during an emergency. 

(e) The use of design and construction criteria prepared by the 
department.  

Nothing in this part shall be construed to relieve an owner or operator 
of a dam or reservoir of the legal duties, obligations or liabilities inci­
dent to the ownership or operation of the dam or reservoir. (Emphasis 
added.) 

As can be seen from the foregoing, the state and its. agencies, departments and 
employees are not amenable to suit for the failure of a privately owned dam 
even though supervisor}' and regulatory authority are . vested by statute in the 
Department of Water Resources. Further, the emphasized portion of the above­
quoted material indicates that the "owner" or "operator" of the dam is not in 
any way relieved of ihe legal duties, obligations or liabilities arising out of the 
ownership or operation of the dam. Section 6-904, ldaho Code, comprising part 
of the Idaho Tort Claims Act in part 1 ,  which reads as follows: 

Exceptions to governmental liability. - A governmental entity shall not 
be liable for any claim which: 

1 .  Arises out of any act or omission of an employee of the govern­
mental entity exercising due care, in the execution of a statute or 

. regUlation, whether or not the statute or regulation be valid, or 
based · upon the exercise or perfonnance or the failure to exercise 
or perform a discretionary function or duty on the part of a govern­
mental entify or employee thereof, whether or not the discretion be 
abused; . .  · 

: _ ,. ,  

2. Arises out of the assessment or collection of any tax or fee, or the 
· detention of · any gC>ods or merchandise by any law enforcement 

officer; 
' . 

. 3. J\ri� out. of the imposition or establishment of a quarantine by a 
governmental . entity, whether such quarantine relates to persons or 

. p_roperty, 

4 . . Aris¢s ouf of assatih, battery; false imprisonment, false arrest, mall­
. «:ioiJs. pr�eciition;'abuse of process, libel, slander; misrepre�ntation, 

deceit, or iriterference with contract rights. 
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5 .  Arises out of the activities of the Idaho national guard when engaged 
in training or duty under sections 3 1 5 ,  502, 503, 504, 505 or 709, 
title 32 , United States Code, and the claim arising therefrom is pay­
able under the provisions of the National,Guard Claims Act (Section 
715 ,  title _32, United States Code) except that a claimant not com­
pensated in whole or part under the National Guard Claims Act may 
assert his claim under this act. 

6. Arises out of the activities of the Idaho national guard when engaged 
in combatant activities during a time of war. 

7 .  Arises out of or results from riots, unlawful assemblies, public de­
monstrations, mob violence and civil disturbances. 

8. Arises out of a plan or design for construction or improvement to 
the highways, roads, streets, bridges, or other public property where 
such plan or design is prepared in conformity with standards in ef· 
feet at the time of construction, previously approved in advance of 
the construction or approved by the legislative body of the govern­
mental entity or by some other body or admlnisirative agency, exer­
cising discretion by authority to give such approval. 

The aforementioned exceptions to the Idaho Tort Claims Act would also 
appear to relieve the State of any tort liability should the dam fail. 

Section 42-1717 allows the Director of the Department of Water Resources 
to effect remedial work to prevent dam failure and to recover the expenses of 
the work and materials from the owner. The language is permissive and does not 
place a duty on the state to perforin the work. Moreover, since Barber Dam is 
legally owned by the Boise River Conservancy, Inc., a private organization, the 
State of Idaho is constitutionally prohibited from expending public funds for 
maintenance of the dam. Article VIII, § 2, Idaho Constitution. The case of 
Engelking v. Investment Board, 93 Idaho . 21 7, 458. P.2d 213  ( 1969) spoke to 
Article VIII, § 2, Idaho Constitution, at page 222, as follows: 

The word "credit" as used in this provision implies the imposition of 
some new financial liability upon the State which in effect results .in 
the creation of State debt for the benefit of private enterprises. 

' . . . . 

Clearly, should the State repair the dam the State would have. incurred a new 
liability for the State for the benefit of a private enterprise. Especiaµy when the 
State has full warning that the private enterprise would probabiy notbe in a 
position to repay the obligation any debt incurred would vioiate the provisions 
of Article VIII, § 2.  If the Idaho Legislature were to· determine; thaf a pUblic 
purpose would be 'served by appropriating money for repairS tlillt sectfon would 
not be violated. The legislature has wide discretion in detei'mirihig . �hat is a 
"public purpose". However, the mere fact that the Legislature, by appropiia­
tion, could assume a duty does. not mean that any duty exist� atJhiS: tU11e nor 
could Boise River Conservancy, Inc., force the Legislature to asSUflle that duty 
or make the appropriation. 

·. · · · · · · · · .· · · 
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It appears from the foregoing that no duty exists, and in fact, should the 
state assume the duty it would be .violating Article VIII, § 2, Idaho Constitution. 
It is tlie blisicf law of torts that where no duty. does nor can exist, no liability 
may exist. · 

· 

It is · axiomatic that the State of Idaho· has title to the bed of the Boise River 
between the natural and ordinary high water mark pursuant to the "Equal 
Footing Doctrine�·. see Shively v. Bowlby, 152 U.S. 1 ,  14 S.Ct. 548, 38 L.Ed. 
33 1 (1894) for the prop0�tioit that upon the admission of a state to the Union 
the "Equal Footing Doctrine" causes title to the beds of navigable waters to the 
natural or ordiriary:high water mark to vest in the state. 

The Idaho AdmiSsion· Bill states that Idaho is "admitted to the Union on an 
equal footing: with the original states in all respects whatever". 26 Stat. L. 215,  
Chapter 656; § J. Idaho'sjudicial system recogni7.ed the "Equal Footing Doc­
trine" in the case of Callahan v. Price, 26 Idaho 745, 146 P. 732 (1915) and the 
doctrine was reaffirmed as applicable in Idaho in Gasman v. Wilcox, 54 Idaho 
100, 35 P.2d �65(i93.4) which stated at page 703 that: 

li iSjlie ·5ettled law in this jurisdiction that the state. holds title to the 
be!IS' �of. all navigable lakes and streams below the natural high-water 
mlit:k for the iise and benefit of the whole people, subject always to the 

· ri&hts of the publicin such waters and to the paramount power of Con­
. gfo&S: to coritrqltheir .riavigatiori so far 3s may be necessary for the regu­

. Iation or'c()nunerce among the states and with foreign nations. 
'! • • • . • . 

See als0; ·W�st v, Smith, .95 Idaho 550, 5 1 1  P.2d 1326 (l973);Bonelli Cattle 
eo. v. Ariz'o"f'., .94: s.ct; s 11  (1973). 

· 

Idaho undoubtedly, holds . title to the bed ·of the Boise River between the 
natural or ordinary··high water mark. This title in no way alters or affects the 
title to the.;dam· structure itself� Although the State :of Idaho .Department of 
Lands through ·the &ard of Land .Commissioners may, in their discretion, issue 
easements :for.,�use :of:, the . beds .of navigable streams such. as the Boise River. 
No such easement or iight,of.way has ever been granted for the construction and 
location J>f Barber: ;Dam. ;Further,, nQ sale of. the land upon which the Barber 
Dam struc��e-�xiSU,;h!IS.e,vei:, been made. Therefore, the title to the land under­
lying the ,� .siiucture: i�lf resides totally. in the State, of Idaho. Even though 
the property d��ription of 1he land purchased by the �ise River Conservancy, 
lnc. at thuherifrs·Sale eould'be interpreted to include the underlying land, this 
would not,. as a imrtter of law, be the case since state land, i:.e;, the riverbed, may 
not be ad:v¢�ly po$Sesse<l;;'Hellerud .v. Hauk, · 52 Idaho 226, 13 P.2d 1099 
( 1932); � W�st:l .,3·!$'.m##l;;;;9.S·,Jdaho ;SS(), SU P.2d 226 (1973) as to navigable 
waters, hjghwaY$,<nothaS an easement been issued nor has the land been sold. 

�.. ' . · - ,  
·.- . --

·: .���·:.'T���{:,�.:-5�.<' .d ;:'.�\i· ; ·.�-:� -::.�.�� .. ;< L- ;,r,.-_._:. ) '; : � _  ' ;: \ ;. · .. - . . · . . - - · . 
The siJ.tatic,,� wWch)u1s built;up.Ciyer a period of years behind Barber Dam has 

accumulate4'�•�:���Y9f:J1J,anYl�fivate i� 'sources.-Of �t ·and debris. The debris 
and_ silt ���liilt· 1,1pif!Qm·such U:µngsras dredge mining and logging operations 
conducte!l.�;9��r;1tbe:1p�t!Yeu.s� other debris has· been washed downstream as a 
result of.n�tjl�al;,�i�oit �d u. .silt and debris from erosion caused by overgraz-
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ing. Still more of the siltation has been caused by the activities of the public sec­
tor such as road construction and presumably the building of upstream .dams. 
In view of the various sources of the silt which is deposited behind the dam, the 
State of Idaho could have maintained suits against the private parties for the cost 
of removing the silt from state-owned submerged lands. The state could have 
taken action against the private parties for trespass, nuisance, or possibly negli­
gence. (For analogous suits between private parties see Ravn4al v. Northfork 
Placers, 60 Idaho 305, 9 1  P.2d 368 (1939). In Gold Dredging Corp. v. Boise 
Payette Lumber Co. , 52 Idaho 766, 22 P.2d 147 (1933) the court found that 
stream pollution was a nuisance, and as such was governed by §5-224 of the 
Idaho Code, with a four-year statute of limitations, rather than by § 5-2 18  with 
its provisions for a three-year statute of limitations. Regardless of which statute 
could or would be applied in the instant case, the time has Jong past for the 
State of Idaho to bring a lawsuit against the parties responsible for the deposi­
tion of this silt and debris within the riverbed. 

Some of the general law pertaining to deposits of alluvium would indicate that 
the State of Idaho is now the owner of the riverbed· between the natural or or­
dinary high water mark as well as the silt deposits below the natural or ordinary 
high water mark. ''The new formation arising from the bed of a river belongs to 
the owner of the bed". lntfen v. Hutson, 145 Kan. 389, 65 P.2d 576, see also 54 
A.L.R.2d 648. In all jurisdictions except California, the courts disregard whether 
accretions such as are found behind Barber Dam have been caused by natural or 
artificial conditions and look only to the fact that they have been fonned by the 
flow of water in a gradual and · imperceptible way, County of St. Clair v. 
Lovingston, 90 U.S. 46, 23 L.Ed. 59 ( 1874); see also Note, "Alluvium'', 33 Am. 
Dec. 376. The state generally loses title tO an accretion oply when water no 
longer flows over the area so that it is .no longer a riverbed and has' become in-
stead solid land, 63 A.L.R3d 249. · · 

Thus, it would be difficult for the state at this point in time to assert the pre­
sent owners of Barber Dam are also the owners of the silt which the dam has 
caused to accumulate, However, this does not mean that the state is liable for 
the damage caused by the washing away of the silt should the dam fail. Case law 
has developed in other jurisdictions which would ,&Ubject dam owners 'tO strict 
liability for a failure of a dam and subsequent damages to oth�rs while other 
states, including California, Washington and Montana, require· a showing of negli­
gence. See annotation. Strict Liability - Failure of Dam, 5 1  A.LR.3d:965: 

The state may be the "owner" of the silt behind the dam butJt'is apparent 
that ti$ would only apply to the silt which has accumulatecf,belo� th13in·aturaJ 
or ordinary high water mark and not to all of the silt behind tJie1d�; Also, it 
must be remembered that general tort law requires that ';'ca\JSati()il;';: �e e�tab­
lished in any lawsuit seeking to establish liability for damage$. -(ljs;iel!Sbnably 
obvious that the "dangerous" build�up of siU would nofhave·· accwnufated· but 
for the existence of the dam; and any•damage c'aused by the sitt:woiii9 golhap· 
pen but for the failure or partial . failure of the darn; The state'has_i1();p¥tmJhe 
chain of causation as to either point. · .  : .: 0: ti':.:;: : ' ci;·_ · :  
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Generally, however, a dam owner is not an insurer of the condition of a dam 
and is not liable unless negligence in the maintenance of a dam is proved. In 
Idaho, it seems reasonable to believe that this burden of proof might be met if a 
plaintiff in an action against the owners of a dam which has failed could demon­
strate that the owners had ignored orders from the Department of Water Re­
sources, issued pursuant to § 42-17 17 ,  Idaho Code. Unfortunately , no case law 
exactly on point exists within this jurisdiction and the statute regarding darn 
maintenance was passed in 1969 and no cases of definitive interpretation other 
than the Harris case, supra, exist on the statute. 

At this point it should be taken into account that the Boise River Conser­
vancy, Inc., is an incorporated non-profit cooperative association under the fed­
eral tax laws and organized as a non-profit corporation authorized to carry on 
business within the State of Idaho. Corporation bylaws state that ho corporate 
stock will be issued and further that stockholders and officers of the corporation 
will not be personally liable for debts of the corporation. 

As a pral:tical matter then, should the dam fail, any actions brought against 
the corporation or against the corporate members or officials could have access 
011/y to the corporate funds. The corporation itself may not have the financial 
reserves or investment with which to make good on any judgment which could 
be had against them for damages caused by the failure or partial failure of the 
dam. However, where such a unity of ownership and interests between the mem­
bers of the corporation (Boise River Conservancy issues no stock, only member­
ship certificates) as to make them indistinguishable or where the officers and 
members are the alter ego of the corporation, personal liability is a possibility. 
Metz v. Hawkins, 64 Idaho 386, 133 P.2d 271 ( 1943); Tom Nakamura, Inc. v. 
G. & G. Produce Co. ,  93 Idaho 183,  457 P.2d 422 ( 1969). Section 52-202, 
Idaho Code, allows criminal actions, civil actions and abatement actions to be 
brought against anyone maintaining a public nuisance. Further, the individual 
officers may be held criminally liable in some instances. 

Corporate officers may be criminally liable for their own acts although 
performed in . their official capacity as such officers. Fletcher, Cyclo­
pedia Corporations, Vol. 3 § 1348. 

It would follow that if a crime was committed by omission, such as failing 
to abate a nuisance, the officer could be held criminally liable. 

In conclusion, the State of Idaho has no liability as to Barber Dam since title 
to the dam resides in Boise River Conservancy, Inc. and not the state. 
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EXHIBIT A 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE 

ST ATE OF IDAHO 

IN THE MATTER OF UNSAFE ) 
CONDITIONS AT BARBER DAM: ) 
BOISE RIVER CONSERVANCY, INC., ) 
PERMIT NO. 63-201 0  ) 

) 

ORDER 

1 66 

WHEREAS, Section 42- 1 7 1 7  of the Idaho Code states that the Department 
of Water Resources is responsible for regulating the maintenance and operation 
of all dams to insure safety ; and, 

WHEREAS, Barber Dam located on the Boise River in Section 29, Township 
3 North, Range 3 East, B.M., Ada County, Idaho was found to be significantly 
deteriorated arid in a hazardous condition when irispected by this department in 
January 1974; and, 

WHEREAS, Boise River Conservancy, Inc. assumed title to the dam in June 
1974; and, 

WHEREAS, a recent inspection by this Department on October 22, 1974, 
revealed that deterioration has increased since the January 1 974 inspection at 
a rate much greater than for any like period between inspections conducted over 
the past few years; and, 

WHEREAS, the current condition of the deteriorated structure and the ac­
celerated rate of deterioration noted indicate that complete failure of the timber 
crib overflow section could be reasonably anticipated in the near future ; and, 

WHEREAS, failure of the structure would result in significant damage down­
stream because of the large .volume of sediment being retained at this time ; 

THEREFORE, IT IS HEREBY ORDERED that Boise River Conservancy, 
Inc. commence repair or replacement of this structure within 30 days and com­
plete restoration of the dam to a safe condition on or before March l ,  1975, to 
insure that the facility will be capable of handling high river flows next spring. 

Dated this day of.October1974. 

A. KENNETH DUNN 
Administrator, Operations Division 
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November I ,  1974 

CERTIFIED MAIL 

Boise River Conservancy, Inc. 
c/o John S. Chapman; Attorney 
Idaho Building 
Boise , Idaho 

Dear Mr. Chapman: 

47-75 

I know you are aware that our recent inspection of Barber Darn indicates 
that deterioration is progressing at an accelerated, and alarming, rate. The De· 
partment realizes that you have been attempting to find the ·means to repair 
the structure since your purchase of it last June. 

While we understand the problems of repairing Barber Darn and the financial 
requirements it demands, the present condition of the structure prohibits us 
from waiting any longer to seek repair of the structure. For this reason, the en­
closed order is necessary. 

Please let me know if you have any questions regarding this matter.The De· 
, partment will be glad to cooperate with you in any way possible to achieve the 
. stable conditions necessary to prevent downstream damage, and would be more 

than willing to be of assistance in obtaining the necessary funding needed to re· 
pair the darn. 

Sincerely, 

WILLIAM R. GOSSETI, P .E. 
Supervisor, Tech?ical Section 

ATTORNEY GENERAL OPINION NO. 46-75 

Void. 

ATTORNEY GENERAL OPINION NO. 47-75 

TO: Armand Bird 
Executive Director 
Board of Medicine 
Statehouse Mail 

Per request for Attorney General Opinion. 



OPINIONS OF THE ATTORNEY GENERAL 
47-75 --------------------- 168 

QUESTIONS PRESENTED: 

1 .  Are retired physicians required under the "Hospital-Medical Liability 
Act," Chapter 42, Title 39, Idaho Code, to purchase medical malpractice insur­
ance in order to maintain a license to practice medicine and surgery in Idaho? 

2. Are federally-employed and military physicians, excluding physicians em­
ployed by the Veteran's Administration, required under the "Hospital-Medical 
Liability Act," Chapter 42, Title 39, Idaho Code, to purchase medical malprac­
tice medicine and surgery in Idaho? 

3. Are physicians employed by the Veteran's Administration required under 
the "Hospital-Medical Liability Act," Chapter 42, Title 39, Idaho Code, to pur­
chase medical malpractice insuranee in order to obtain or maintain a license to 
practice medicine-and surgery in Idaho? 

CONCLUSIONS: 

1. Retired physicians who wish to maintain an Idaho license to practice medi­
cine and · surgery, are . required under the "Hospital-Medical Liability Act" to 
comply with the· malpractice insurance provision's of the Act ; but, in the alter­
native, the Board of Medicine could establish an inactive or affiliate member 
status for Idaho physicians who do not actively practice medicine in the State of 
Idaho. 

' 

2. Federally-employed and military physicians, excluding physicians em­
ployed by the ·Veteran's Administration, must be divided into three classes in 
order to deteimine the · respective · applicability . of the malpractice insurance 
provisions of the ''Hospital-Medical Liability Act." 

First; .  federally-employed (except by the Veteran's Administration) and 
military physicians licensed to practice medicine and surgery by a state other 
than Idaho,_ but who are stationed or working in· ldaho,:are exempt from Idaho's 
licensing requirements, and hence, are not required :to comply with the mal­
practice insurance requirements of the Act, unless also involved in a private 
Idaho practice. 

Second, federally-employed (except by the Veteran's Administration) and 
military phySicians who are licensed only in Idaho to practice medicine and 
surgery, and :who are stationed or working in Idaho, must comply with the 
malpractice insurance . provisions ·Of the · Act, unless applicable federal statutes 
and regulati()ns exempt such· physician from personal liability or allow such 
physician to ·beteligiole! for practice With the federal government or the mili­
tary white· hol�g an inactive license. • 

. ' ! ·, :. ) .: : �' 

Third, <federiilly�mployed · (except • by the Veteran's Administration) and 
military physicians who 'are licensed only hi Idaho to practice medicine and 
surgery, but<wfio . are not stationed or working within Idaho, must comply 
with the malprilcticcHnsurance requirements of the Act, unless applicable 
fedei'al statti�s �d. regulations exempt such physician from personal liability or 
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allow such physician to be eligible for practice with ·the federal government or 
the military while holding an inactive license. 

3.  Physicians employed by the Veteran's Administration, whether licensed by 
Idaho or a sister state, are not required to comply with the malpractice insurance 
requirements of the Act, except that any such physician who conducts any pri­
vate practice in the State of Idaho must comply with the malpractice insurance 
requirements of the Act. 

ANALYSIS: Initially, it should be noted that the ''Hospital-Medical Liability 
Act," Chapter 42, Title 39, Idaho Code, is effective for only two years, from 
June 1 ,  1975 to June 1 ,  1 977. Section 1 4  of S.L. 1975, ch. 1 62. The major pur· 
pose of the Act is to provide a temporary solution to medical malpractice 
problems with more permanent legislation contemplated. Thus, this opinion 
applies only for the effective dates of the Act. 

The language and provisions of the "Hospital-Medical Liability Act " indicate 
that the Act is intended to cover aO physicians licensed to practice medicine and 
surgery in the State of Idaho. The general provisions of Idaho Code 394203 , 
provide for a limitation of liability of "licensed physicians," and Idaho Code 
394204 more specifically limits the civil liability of "licensed physicians" to 
specified amounts. 

In addition, the Act creates a new prerequisite to the initial grant or renewal 
of a license to practice medicine in the State of Idaho. ' 

Any physician licensed to practice medicine in this state shall, at tile 
time and as a .condition of securing or renewing such license, place on 
file with the Idaho board of. medicine a certificate of insurance from a 
licensed insurance company authorized to do business in this state, 
certifying that liability insurance of the scope and limits. required by 
this act is in effect for such licensee and shall remain in effect for such 
period of licensure unless notification of cancellation js first given to 
the board at least thirty (30) �lays in advance of cancellation./dallo 
Code 394208. (Emphasis added.) 

The provisions of Idaho Code 394206 further state: 

Every acute care hospital and physician licensed to provide health care 
in this state shall, as a condition of securing and maintaining such Ii· 
censure, unless the requirement therefor has been waived as provided in 
section 3943 1 1 ,  secure liability insurance underwriting·.the.exposure to 
loss referred to in sections 394204 and 394205.and shall file,aJ1 appro· 
priate certificate of insurance as hereinafter proVided,· confirming the 
existence of such insurance with at least such limits of liability at all 
times during which Jicensure remains valid. The liability ofany such 
physician or hospital which has complied with or obtained·� waiver of 
the insurance requirements of this act at the time ofprovision of any 
health care from which a claim for liability arises shall be limited as 
provided in this act, but any such physician or hospitaldn . .  violation 
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of this act in providing such care in this state under the authority and 
image of a licensed physician or hospital without having complied with 
or obtained a waiver of the insurance requirements of this act shall, 
as respects any claim arising from such care or conduct , have unlimited 
liability upon any legal theory recognized as common law. (Emphasis 
added.) 

In sum, the malpractice insurance provisions of the "Hospital-Medical Liabil­
ity Act" apply to all physicians licensed to practice medicine in the State of 
Idaho, with no express exception inade for retired, federally-employed and mili­
tary physicians. Thus, proof of adequate malpractice· insurance or a waiver 
thereof is required before a license to practice may be granted or renewed. 

Nonetheless, it is not required that medical malpractice insurance be obtained 
only through a licensed insurance company. The Act provides five methods for 
complying with the insurance requirements. First, a physician may obtain full 
liability coverage from a licensed insurance company authorized to do business 
in Idaho. Second, a physician may purchase liability coverage from a licensed 
insurance company, which policy may include a deductible or self-insurance 
provision. Idaho Code 39-4207 (a). Third, a cash or other bond may be used. 
Idaho Code 394201 (b). Fourth, members of an organized professional society 
may join together to maintain a reciprocal insurance program. Idaho Code 
394209. Fifth, a physician may apply to the Director of the Department of 
Insurance for a .  waiver of the insurance requirements, upon a showing of inabil­
ity to comply with the requirements. Idaho Code 39421 1 .  

The "Hospital-Medical Liability Act., places authority upon the Director of 
the Department of Insurance to promulgate ei<>visions and procedures for the 
showing necessary to obtain a waiv.er of tbe1Dsurance requirements. Idaho Code 
3942 12.  A check with the Department of Insurance reveals that no such pro­
visions and procedures have yet been promulgated. Consequently, each applica­
tion for waiver will be determined on its own facts; but, it should be noted that 
the Director of the Department of Insurance has denied a blanket waiver of the 
insurance requirements for all retired, military and federally-employed 
physicians. . 

I .  Based upon the foregoing, retired physicians who wish to maintain an 
Idaho license to practice medicine and surgery must comply with the provisions 
of the ''Hospital-Medical Liability Act;" but, in the alternative, the Board of 
Medicine could create an inactive or afftliate member status, similar to that used 
by the Idaho St�te Bar, 'avanable tO physicians .who do not actively practice 
medicine in the State of ldaho. Rule 1 16 (B) of the Idaho State Bar Commission 
Rules provides: : ' 

Any member of.the Idaho State Bar, who, after admission ceases to be 
· a bona fide resident of the State of Idaho, or though a resident, ceases 
the p�ctice of Jaw iri the State of Idaho, or who does not pay the 
annual liCense fee allowing such member to practice law, may maintain 
an affiliate membership in the Idaho State Bar upon payment to the 

·. ··: 1daho" State Bar of an afftliate membership fee of $25.00 per year. 



1 7 1  ____ o_P_IN_1_o_N_s_o_F_T_H_E_A_T_r_o_R_N_E_Y_G_EN_E_RA_L ____ 47.75 

Such affiliate membership of the Idaho State Bar shall not emitle the 
affiliate member to engage in the practice of law in this state. An affili· 
ate member of the Idaho State Bar shall be entitled to attend and parti· 
cipate in all meetings of the I daho State Bar but shall not have the right 
to vote as a member of the Idaho State Bar in any matter referred to 
in Rule 1 85 of the Bar Commission Rules nor in the election of Com­
missioners. Such afftliate member shall receive all publications of the 
Idaho State Bar which are generally disseminated to attorneys licensed 
to practice in this state. (Emphasis added .) 

. 

If the Board of Medicine were to adopt a similar a.ffiliate status, the insurance 
requirements of the "Hospital-Medical Liability Act '' could be avoided, since the 
language and provisions of the act refer exclusively to "physicians licensed to 
practice medicine." Consequently, it is the opinion of this office that the mal­
practice insurance requirements of the act would not apply to a physician who 
is not authorized to practice medicine, but rather maintains only an inactive 
affiliation with the Board of Medicine. 

Regarding the legal possibility of creating such a status, a review of the stat­
utes governing the Idaho State Board of Medicine, and a comparison with the 
statutes governing the Idaho State Bar Commission, reveal no statutory impedi­
ment to the creation of an inactive or affiliate status. First , both the act regu­
lating the Bar Commission and the act regulating the Board of Medicine include 
an almost identical legislative purpose. For example ,. Idaho Code 54-1 80 1 
provides: 

Recognizing that the practice of medicine and surgery and Osteopathic 
medicine and surgery and .osteopathy is a privilege granted by the state 
of Idaho and is not a natural right of individuals, it is deemed necessary 
as a matter of state policy in the interests of public health, safety, and 
welfare to provide laws and provisions covering the granting of that 
privilege and its subsequent use , control and regulation to the end that 
the public shall be properly protected against unprofessionaJ , improper, 

unauthorized and unqualified practice of medicine and surgery and 
osteopathic medicine and surgery and osteopathy and from unprofes­
sional conduct by persons licensed to practice medicine and surgery and 
osteopathic medicine and surgery and osteopathy. 

Second, the act governing the Board of Bar Commissioners gives th�m the 
power to adopt rules and regulations establishing the qualifications and require­
ments for the admission to practice law, governing the cpnd1Jct ofpe�ons ad­
mitted to practice, " . . . and generally for the control and regulation of the busi­
ness of the board and of the Idaho State Bar." Idaho Code 3408. In like manner, 

( t J he state buard of medicine shall have the autl:Iority to prescribe and 
establish rules and regulations to carry into effect the provisions of this 
act, particularly section 54-1 80 1 hereof, including, but without limita­
tion, regulations prescribing all requisite qualifications of education, 
residence. citizenship, training and character for admission �to examina-
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tion for the license herein required, . . . Idaho Code 54-1 806 (a). 
(Emphasis added.) 

Third, both acts respectively make it unlawful to practice medicine, Idaho 
Code 3-104, without a license, as issued by the appropriate board. 

Fourth, neither act expressly allows nor expressly excludes the Creation of an 
inactive license or affiliate member status. 

Bases upon the foregoing, it is the opinion of this office that the Idaho State 
Board of Medicine is not precluded from creating an inactive or afftliate member 
status. But, the creation of such a status can be used to avoid the medical mal­
practice insurance requirements of the "Hospital-Medical Uability Act" only if 
it expressly prohibits the holder from practicing medicine. 

2. In determining the applicability of the malpractice insurance requirements 
of the "Hospital-Medical Uability Act," federally-employed and military physi­
cians, excluding physicians employed by the Veteran's Administration, must be 
divided into three classes. These include: (1) federally-employed and military 
physicians who do not receive their license to practice medicine· from the State 
of Idaho, but who are stationed or working in Idaho; (2) federally-employed and 
military physicians who do receive their license to practice medicine in Idaho, 
and who are· stationed or working in Idaho; and (3) federally-employed and 
military physicians who do receive their license to practice medicine in Idaho, 
but who are not stationed or working in Idaho. 

Regarding federally-employed and military physicians of the first class, 
Idaho Code 54-1 813 exempts from the Idaho licensing requirements: " . . .  com­
missioned inedical officers of the armed forces of the United States, the United 
States public health service and medical officers of the'Veteran 's Administration 
of the United States, in the discharge of their official duties . . .  " (Emphasis 
added.) Consequently, any federally-employed or military doctor stationed or 
working in Idaho (licensed outside of the state) need not be licensed to practice 
medicine in the State of Idaho, and hence, need not comply with the medical 
malpractice .insurance provisions of the Act.. (If such a doctor were to ''moon­
light" in Idaho, he would, of course, then have to comply with the Act.) 

In contraSt; as ·previously discussed, the malpractice insurance requirements 
of the "Hospital-Medical Uability Act" apply to all physicians licensed to prac­
tice medicine and surgery in Idaho. As a result, federally-employed and military 
physicians of the above-mentioned second and third classes (who are licensed 
only in Idaho) must comply .with the malpractice insurance requirements of the 
Act in order t9· obtain or maintain an Idaho license, unless applicable federal 
statutes or regulations exempt such physician from persona] liability ·or allow 
such physician to be eligible for practice with the federal government or the mil­
itary while hcilding an inactive license� 

· 3. Regilrding,physicians employed by the Veteran's Administration, in light 
of 38 U.S.C.A.·i4H6, a different rule applies. Initially, it must be emphasiied 
that 38 U.S.C.A�,s 4116, entitled "Defen5es to certain malpractice and negli-
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gence suits," applies only to physicians employed .by the Veteran's Administra­
tion. It does not apply to other military and federally�mployed physicians. 

The gist of 38 U.S.C.A. § 41 16  is that Congress had immunized any physician 
employed by the Veteran's Administration from being sued as ari individual 
for malpractice occuring during the course of his employment. Rather, in con­
sequence of 38 U.S.C.A. § 41 16, the exclusive remedy of such a malpractice 
victim is to sue the United States under the Federal Tort Claims Act. The exclu­
siveness of this remedy for medical malpractice claims has been upheld in two 
cases. Wright v. Doe, 347 F.Supp. 833 (M.D. Fla. 1 972) and Smith v. DiCara, 
329 F.Supp. 439 (E.D. N.Y. 1 971). ' 

Actions against all other military and federally�mployed physicians may also 
be based upon the Federal Tort Claims Act, but they are not afforded the im· 
munity given to Veteran's Administration physicians. By way of background 
information, the purpose of the Federal Tort Claims Act is to abrogate federal 
governmental immunity to tort suits, and the effect is that the United States 
may be sued: 

. . . for injury or Joss of property , or persol)al injury or death caused 
by the negligence or wrongful act or omission of any employee of the 
_Govemmen� while acting within the scope of his office or employment, 
under circumstances where the United States, if a private person, would 
be liable to the clrumant in accordance with the law of the place where 
the act or omission occurred. 28 U.S.C.A. § 1.346 (b). 

But, the Federal Tort Claims Act does not generally preclude suit against the 
government employee as an individual. Consequently, an injured party may sue 
either the employee (except one employed by the Veteran's Administration) 
and/or the United States, even though an injured party may obtain only one 
satisfaction of judgment. Adams v. Jackel, 220 F .Supp. 764 (ED. N.Y. 1 963). 

In conclusion, it is the opinion of this office that one of the inherent pur· 
poses of Idaho's "Hospital-Medical Liability Act" is to guarantee protection to 
patients, who might be injured by medical malpractice, by requiring proofof in­
surance as a prerequisite to licensing, in exch�ge for a limitation upon a physi­
cian's liability. Thus, a duplicity of this purpose would arise if a physician em· 
ployed by the Veteran's Administration was required to obtain his own ma!· 
practice insurance in situ.ations where an injured patient 's only remedy is to,sue 
the United States. Additionally, it is the further opinion of this office that to 
require physicians employed by the Veteran's Administration to purchase medi­

. cal malpractice insurance, after they have been immunized from liability by Con· 
gressional enactment, would violate the supremacy and pre�mptive: ·powers of 
the federal government, as defined by the Constitution of the United States. 

Notwithstanding, a physician employed by the Vete�an 's Administration 
who "moonlights" in private practice must comply with the Id2h_9 licensing 
and malpractice insurance requirements. In addition, 38 U;S.C.j\. § 4J16 covers 
only the malpractice of a Veteran's Administration physician which oecurs 
"while in the exercise of his duties." For example, a Veteran 's Admiriistratioil 
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physician hired as a p5fchiatrist who, while on a frolic, conducts unauthorized 
open heart surgeiy, may be precluded from involving the immunity provisions of 
38 l).S.C.A. § 41 16.  Consequently, if a malpractice injuiy occurs while a Veter­
an's Administration physician is acting beyond his authorized duties, he may be 
sued as an individual, and he may wish to purchase malpractice insurance to pro­
tect himself against this contingency. 

In granting a license to a physician employed by the Veteran's Administra­
tion, the Board of Medicine should note on the license of such physician that his 
practice is restricted to employment with the Veteran's Administration. Such 
restriction would, of course , be lifted upon proof of compliance with the "Hos­
pital-Medical Liability Act." Alternatively, any physician employed by the Vet­
eran's Administration seeking a license should be required to sign an acknow­
ledgment, to be kept on file with the Board of Medicine, that such physician 
will not practice medicine outside of his official employment with the Veteran 's 
Administration unless and until he furnishes proof of compliance with the Act . 

AUTHORITIES CONSIDERED: 

I .  Idaho Code, Chapter 42, Title 39. 

2. Idaho Code, Sections 3-104, - 408; and Sections 54-1 801 , -1 803 (a), 
- 1 806 (a), - 1 8 1 3 .  

3. Section 1 4 of S.L. 1 975, ch. 1 62. 

4. Rules of the Supreme Court and the Board of Commissioners of the Idaho 
State Bar, Rule 1 16 (B). 

5. 28 U.S.C.A. § 1 346 (b); 38 U.S.C.A. § 4 1 16. 

6. Adams v .  Jackel, 220 F.Supp� 764 (E.D. N.Y. 1963). 

7. Smith v. DiCam;329 F.Supp. 439 (E.D. N.Y. 1971). 

8. Wright v. Doe, 347 F.Supp. 833 (M.D. Fla. 1972). 

DATED this 18th day of September, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

RUDOLF r>. BARCHAS . 

Deputy Attorney General 

JEAN URANGA 
Legal iDten) . , . . 



1 75 
OPINIONS OF THE ' ATTORNEY GENERAL ________________ _.,;;..:....:...;:... ___ 48-75 

ATTORNEY GENERAL OPINION NO. 48-75 

TO: Representative E. V. McHan 
District No. 2 1  
P.O. Box 1 26 
Ketchum, Idaho 83340 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: As we understand your request , you have asked the 
following questions: 

I . Which officer, public office or department has the ability or right to auth­
orize expenditure or to expend Fund No. 1 94? 

2. What is the proper way or method of spending these funds1 

3. What power or control does the State Legislature have in relation to. this 
fund, and what, if anything, could or should be done by the Legislature to stop 
the immediate use of this fund. 

CONCLUSION: The State Treasurer has the authority anci duty to safeguard 
these funds and handle and invest them until the Legislature has definitely 
spoken otherwise. It is also up to the legislature to provide a proper way or 
method of expending these funds. The Legislature may not, however, attempt 
to broaden or decrease the use to, be made of these funds inasmuch as this area 
is pre-empted by the Idaho Admission Bill, as amended. Since the entire fund 
may be expended, it is not properly deemed an "endowment" fund and it is 
likely that the Legislature could not interfere with this status, either. 

Section 67-1401 (4), Idaho Code, provides that the Attorney General 's office 
may supervise and protect public trusts. Therefore this office could stop im­
proper uses of such funds. It is, however, mo.st probable as to past uses of these 
funds (if they were in fact expended for a proper purpose) that courts would not 
grant relief. 

PRE LIM JN ARY: Under Section 6 of the Idaho Admission Bill (26 Statutes at 
Large, 2 1 5 ,  Chapter 656) a federal Jaw, fifty' sections of public lands were 
granted to the State of Idaho for the purpose of erecting public buildings at the 
capital 'of the State, for legislative , executive, and judicial purposes, including 
construction, reconstruction, repair, .renovation, furnishings, equipment, and 
any other pennanent improvement of �uch buildings and acquisition ofland for 
such buildings and payment of principal and interest of bonds issued for these 
purposes. Section 1 2  of the same law provides such land shall be held,'appr'opri­
ated and disposed of, exclusively for the purposes above mentioried in ·such 
manner as the legislature may provide. Upon the above ijasis and · from s3Je �of 
these lands, the Public Buildings fund, Fund No. 1 94, arose 'in the State-Ti'easur)'. 

ANALYSIS: The infonnal memorandum (attached hereto) of thf Att�fit�y 
General of June 20, 1 972, to the Department of Administrative Se..ViCe-s1 'upon; 
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this ;subject is an incorrect statement of the law, and to the extent of its conflict 
with this Opinion, is expressly overruled and withdrawn. That memorandum 
stated, in effect , that Fund No. 1 94 was by Section 67-3607, Idaho Code, 
perpetually appropriated and that under Section 67-3203, Idaho Code, the 
Building Services Division of the Department of Administration had control of 
the fund and could expend its income for the maintenance of the Capitol Build­
ing at Boise. (The Building Services Di.vision is now the Division of Public Works 
in the Department of Administration, under Sections 67-5707 , 67-5709, and 67-
571 1 .) Under present law, the Idaho Division of l\IJ>lic Works under the Idaho 
Building Council is given control of public buildings and the Capitol Building 
and grounds and the Capitol Mall and appropriations relating to these areas, but 
the Legislature has been silent regarding its ability to use Fund No. 1 94. It is our 
conclusion that the Division of Public Works is neither entitled to the control or 
use of Fund No. 1 94 under existing law. 

No specific mention of Fund No. 1 94 is made in either the prior laws relating 
to the Building Services Division, or to the present laws relating to the Division 
of Public Works and the Idaho Building Council. The only legislative reference 
we have found in considering the matter of Fund No. 1 94 is a 1 905 Idaho law 
(Idaho Session Laws, 1 905, H.B. 1 38, page 1 55). There may be other references 
to Fund No. 1 94, but to date this office has not been able to find any such law. 
The 1905 law provides for a Capitol Building Board consisting of the Governor, 
Secretary of State, State Treasur�r and two other competent citizens appointed 
by the statutory members of that Board. This Act appropriated certain particu­
lar fund amounts from Fund Nq. 1 94 for modification, enlargement, improve­
ment or building of a new Capitol building and provided for bonds, etc. Curious­
ly enough, no repeal of this law . has been found. As a speculation only, and not 
based upon any case law or st�tutes which we can find, it could well be that, 
since the Capitol Building Board was created to build or enlarge the Capitol, 
when the task was completed �he Board considered its role at an end and in­
fonrially disbanded. This we cannot say with certainty inasmuch as the Legis­
lature itself Qever acted to disband the Board. Under the 1 905 legislation, Fund 
No. 194 was handled and adlµinistered by the Treasurer of the State of Idaho. 
See also; Sections 67�1201 (l),\and 67-1 301 , ldaho Code, which require the Trea­
surer of the State of Idaho t�. receive and keep all monies belonging to the State 
which . are not. required to be received and kept by some other person or entity . 
Cf. State v. Yelle, 3 1  Wash. 2d 87, 201 P.2d 1 72 ( 1 948). We conclude that cus­
tody of Fund No. 1 94 (as established by 26 Stat. 2 1 5 ,  as amended by Public 
Law 85-84) should rest with the Treasurer of the State of Idaho until and unless 
otherwise provided by the Idaho Legislature. (In Montana, for instance , such 
proVisiori is'statutory; See, Sectfon 78-503, Revised Code of Montana, and Sec-
tion . 12 ofth(En·abling Act of�ontana.) 

. 

Sections 6 and 12 of the Idaho Admission Bill provide as follows: 

§ 6. GRANT OF LAND FOR ERECTION OF PUBLIC BUILDINGS. 
- Fifty. , sections o(the:µnappropriated public lands within said state, 
to be seJ«lct�d and located .in.legal subdivisions as provided in section 4 

· of th� act, shall be, and are hereby, granted to. said state for the pur· 
pose:oferecting public buildings at the capital of said state for legisla-
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tive, executive, and judicial purposes, including construction, recon· 
struction, repair, renovation, ·furnishings, equipment, and any other 
permanent improvement of such buildings and the acquisition of neces­
sary land for such buildings, and the payment of principal and interest 
on bonds issued for any of the above purposes. 

§ 12. LIMITATION ON LAND GRANTS AND THEIR USE. - The 
state of Idaho shall not be entitled to any further or other grants of 
land for any purpose than as expressly provided fu this act. And the 
lands granted by this section shall be held, appropriated and disposed of 
exclusively for the purpose herein mentioned, in such mariner as the 
legislature of the state may provide. 

Fund No. 194 differs from the school endowment funds provided for in Sec­
tions 4, 5, 8, 9 and parts of Sections 10 and 1 1  of the Idaho Admission Bill, in 
that, as to the educational endowment funds, the Admission Bill allows only 
the interest from· the sale of the lands to be spent. See, Roach v. Gooding, 1 1  
Idaho 244, 8 1  P. 642 (1905), where it was held that the limitation of the Idaho 
Admission Bill as to the use of the interest of lands granted for educational pur­
poses applied to all educational land grants granted by or previous to the Idaho 
Admission Bill. In that case, however, there was no mention of Fund No. 194 
and its different status. Since there is no limitation to the effect that only the 
interest from Fund No. 194 can be spent, it would appear that the pnncipal of 
that fund may also be spent as was done in 1905 and thereafter in relation to 
the Capitol Building_ (See also, Attorney Gerieral Official Opinion No. 75-68 
attached hereto.) 

Section 1 2  of the Idaho Admission Bill provides that all funds granted by the 
Idaho Admission Bill shall be held, appropriated, and dispo5ed ofexclusively for 
the purposes mentioned therein, in such manner as the legislatti� of the State 
may provide. This sentence has been interpreted by several Idaho.cases� such as 
Roach v. Gooding, supra., Evans v. VanDeusen, 3 1  Idaho 614, 1 74 P. 122 
(1918), Melgard v. Eagleson, 31 Idaho 41 1 ,  1 72 P� 655 (1918), and State v. 
State Board of Education, 33 Idaho 415, 169 P. 201 (1921). from these cases 
certain principles can be derived. The land grant funds are trust funds; the pur­
poses or uses to be made of these funds are provided for by the grants them­
selves. The legislature cannot appropriate these funds inUmuch as th�r appro­
priation has already been accomplished by the grants th�elves and ··acceptance 
thereof by the State. Such funds can be spent out ofthe. Stat�'.f�Bslu}' without 
any appropriations acts. The legislature is required to pn)vide: the �thod by 
which these funds are to be made available ·for expenditwe · f oi ,the pµrp<>ses 
specified in the Idaho Admission Bill. The regiilations Whi�h niaY:f>e prescribed 
by the Legislature and which would have to be obse.rved should refer to method 
of expending the funds and relate to matters such as the conductofbuSiD.es5 and 
accounting to authorized· officers in relation t!> the fundJ. The �ourts are not 
concerned with the methods so provi�ed··other ·than tC,.pre�nt8n.Y cliversiC1n of 
these funds to other purposes or objects than · those prescnbed by the grants. 
Claims against such funds need not be va!ised upon by th� State. ��d ofElcam-
· mers and, based upon State v. State Biiard ofEdueation, sup�;{art� the.Qtlier 
cases therein cited, there is a strong argument · that the lejislature:ttznnoi legally 
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provide that only the interest of Fund No. 1 94 can be spent since such a limita­
tion would be an interference with the granted tenns of the trust. It should also 
be noticed, as before stated, that under the 1905 Legislative act, the principal 
of this fund was expended. The legislature can certainly provide how the funds 
are to be handled. In a situation such as with Fund No. 1 94 where no particular 
recipient or managing agent of the fund is named, the legislature can certainly 
provide for the same. 

Section 61-3601, ldaho Code, provides as follows: 

MONE_YS ACCRUING TO INTEREST FUNDS. - The moneys accrued 
to interest funds arising from endowment and land grants are hereby 
perpetually appropriated therefor, and shall not be placed in the gen­
eral fund of the state of Idaho, nor confused therewith, but shall re­
main inviolable in the respective interest funds, for the sole use of the 
designated beneficiary thereof. 

Section· 67-3607, Idaho Code, relates to interest funds. Since Fund No. 1 94 
is not an interest fund, it would appear logically that Section 67-3607 cannot 
relate to it. 

Chapter 7, Title 57, Idaho Code, relates to investment of permanent endow· 
ment funds. However, because of the nature of this chapter, it appears probably 
that it was only meant to apply to those endowment funds where the principal 
of the fund is to be held intact to be invesied and only the interest is to be 
spent. However, no case law or statutes have been found-interpreting this matter. 
The legislature should certainly speak to the relationship of Fund No. 1 94 to 
other endowment funds in dealing with Fund No. 1 94. Fund No. 1 94 should be 
handled somewhat differently than other endowment funds if it were to be in­
vested, however, since the principal of the fund could also be spent. 

Since this office can find no law directing the method of spending Fund 
No. 194; and who is to spend it (House Bill 93 of First Regular Session of the 
Forty-Third Legislature having been vetoed) it is suggested that the State Trea­
surer continue to handle Fund No. 1 94 until the Legislature has spoken other· 
wise in relation to it. Chapters 1 2  and 1 3  of Title 67, Idaho Code, make it the 
duty of the State Treasurer to act as custodian of all public moneys not other­
wise provided for "by law. (See, again, Official Opinion No. 75-68 which so 
states.) Until the Legislature has spoken in relation to Fund No. 1 94, it is not 
at all clear who can spend Fund No. 1 94  and what method is to be used in doing 
so. 

It should also be noted that under the terms of Section 67-1401 (4), Idaho 
Code, the Attorney General has the power and duty to supervise public trusts 
and to prevent unauthorized uses or misuses of such trusts. In this case, any legal 
action at this time until the Legislature has acted, other than to stop existing or 
future unauthorized or misuse of these funds, would undoubtedly fail in relation 
to past uses of Fund No. 1 94 where the money was spent for the stated purpose 
of the trust that is, erecting public buildings, construction, reconstruction, re­
pair, renovation, furnishings, equipment, land acquisition , and other permanent 



OPINIONS OF THE ATTORNEY GENERAL 1 79 --------------------- 48-75 

improvements of buildings at the State Capitol. The courts would in all likeli­
hood treat such past matters as a fait accompli as ·they did in the case of Rey­
nold Construction Co. v. Twin ·Falls County, 92 Idaho 61 , 437 P.2d 14 (1968). 
In that case, county funds were used to build a-new building. The methods of 
handling the funds were questionable. But, the building had already been built 
and paid for and the court thus treated the matter as a fact accomplished. 

AUTHORITIES CONSIDERED: 

1 .  Idaho Code, Sections 67�1301 , 67-1210 (1), 67-1401 (4), 67-571 1, 67-
5709, 67-5707, 67-3203, and 67-3607. 

· 

2. Idaho Admission Bm, 26 Statutes at Large, 215 ch. 656. 

3. ldahoSel8ion Laws, 1905 H.B. 138, page 1 55. 

4. Revised Code of Montana, Section 78-503; Section 12 of the Enabling Act 
of Montana. 

· 

5. Attorney General Official Opinion No. 75-68. 

6. State v. Yelle, 31 Wash. 2d 87, 201 P .2d 172 (1948). 

7. Roach v. Gooding, 1 1  Idaho 244; 81 P. 642 (1905). 

8. Evans v. VanDeriSen, 31 Idaho 614, 1 74 P. 122 {1918): 

9. Melgardv. E11Jleson, 31 Idaho 41 1 ,  1 72 P. 655 (1918), 

10. State v. State Board of Education, 33 Idaho 415, 169 P. 201 (1921). 

1 1 . Reynold Construction Co. v. Twin Falls County, 92 Idaho 61. 437 P.2d 
14 (1968). 

DATED this 23rd day of September, 1915: 

ANALYSis BY: 

PETER HEISER, JR� 

ATTORNEY GENERAL oF nm.�1irii QF.mAlio 
WAYNE L. KIDWELL 
Attorney .General 

Chief Deputy Attorney General 

WARREN FELTON 
Deputy Attorney General 
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ATIORNEY GENERAL OPINION NO. 49-75 

TO: The Honorable Dick Eardley 
Mayor 
City Hall 
Boise, Idaho 83702 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

I .  In allocating the funds as provided in Idaho Code, Section 23404 and Sec­
tion 23-405; may a city use a more recent certified United States Bureau of the 
Census Current Population Report in lieu of an older federal census? 

. 2. In allocating the funds referred to in Idaho Code, Sections 23404 and 23-
405, may a city update the Current Population Report to allow for annexations 
via a city .certification to include certification of data by the State of Idaho, 
Department of Revenue and Taxation, Ad l'alorem Section? 

CONCLUSIONS: 

1 .  Cities may use a more recent certified United States Bureau of the Census 
Current Population Report in lieu of an older federal census in allocating the 
funds · as provided in Idaho Code, Section 23404 and Section 23405 pursuant 
to the specific language of Section 23-405 allowing the use of any subsequent 
special censtis conducted by the United States Bureau of the Census. 

2. There is no provision in Idaho Code, Sections 23-404 or 23-405 allowing a 
city to update the Current Population Report to allow for annexations via a city 
certification to include certification of data by the State of Idaho, Department 
of Revenue and Taxation, Ad Valorem Section. Such annexations should be in· 
eluded within annual Current Population Reports and may not be added after 
release of the current. report . 

ANALYSIS: Section 23404,ldaho Code, reads in pertinent part as follows: 

Whenever the amount of money available on an annual basis from the 
liquor' fund shall exceed the amounts provided for retention by the 
foregomg section, such excess shall be distributed on an annual basis as 
follows: Fifty per cent (50%) to the various counties of the state in 
the same proportion as the population of said counties bears 'to the 

· totar population· of the state as shown by the last fedeml census, pro- . 
vid¢di however, that fifty per cent (50%) of all the money apportioned 
to ·an} ' county embracing an or any part of' a junior college district, 
as proVi�ed:by section 33-2 1 1 3, Idaho Code, or to a city which has a 
board of performing arts conimissioners as provided by section 23-408, 
lda_ho Code; seven and one half per cent (7�%) to incorporated and 
specifically chartered cities ofthe state in the same proportion as the 

"population 'of said cities bears to the total population of all incorpor-
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ated and specially chartered cities of the state as shown by the last 
federal census; four hundred thousand dollars ($400,000) of the re­
maining amount in the liquor fund shall be deposited t.o the credit of 
the pennanent building fund; one million dollars ($1 ,000,000) of the 
remaining amo�t in the liquor fund shall be distributed to the incor­
porated and specially chartered cities of the state in ·the proportion and 
manner above provided, and at such time as the superintendent shall 
detennine; . . .  (Emphasis added.) 

Section 23405,ldaho Code, states as follows: 

Out of the moneys allocated to a county (after deduction� if any, of 
the amount allocated to a junior college district or to a city which has a 
board of perfonning arts commissioners if qualified and certified as pro· 
vided in Section 23408, Idaho Code) fifty per cent (50%) thereof shall 
be by the board of county commissioners apportioned to the general 

vided in Section 23408, Idaho Code) fifty per cent (50%) thereof shall 
be by the board of county commiSsioners apportioned to the general 
fund of the county and the remaining fifty per cent (50%) shall be 
allocated to incorporated and specially chartered cities and villages 
situated therein in such proportion as the population of each bears to 
the total population of all c�ties and villages in the county, !IS shown 
by the llllt federal census, or any subsequent special cenau .canducted 
by the United States bUTellU of the census, provided, that in case of a 
municipality incorporated �bsequent to the last federal cen�, a certi· 
fication of the population thereof by its governing board shall be ac· 
cepted in lieu of the federal census. (Emphasis added.) ' 

It is clearly stated in Section 23405, Idaho Code, thilt moneys docated to 
the cities, out of moneys distributed to the counties pursuaJ1t to &M:tion,23404, 
Idaho Code, may be alloc�ted according to the '1ast federal census;()f(Jny sub­
sequent special census conducted by the United States bureau of the census." 
As can be seen, this section does not limit itself to  the last federal,ce� but is 
expanded to include any subsequent special census c:Onducted by the United 
States Bureau of the Census. 

Your question refers to the usage of J>Opulatio� data compile'1 by �e Bureau 
of the Census and styled "Curre11t J>opulation ReP9rt. IO Suell �J>Orts 81'!' used for 
United States Revenue . Sharirig Proarams to provide currcmt �d mo� accurate 
population data as opposed to the last federalcensus. 

· · 

In viewing Current Population Reports in conjunction, With the �quir8ments 
of Section 23405, Idaho Code, it .is clear.that 5uch a rep�rt �.witJiom, question 
a subsequent special census and is conducted by the United Stai�,B�au of the 
Census. As such, these reports may, without reservation,: l>e. �4�ipAomputing 
the allocations to the citil!sas provided in Section 23-405 ,/dahp @e. . ·  

The problem arises in dete�ning :Wheth�r or.not stich ree��4�Y be used 
in allocating moneys to

. the· counties and . cities pursuant, to tll� lang11lige of Sec· 



OPINIONS OF THE ATTORNEY GENERAL 49.75 -----"-------------------- 1 82 

tion 23-404,Idaho Code. This statute specifically states that fifty per cent (50%) 
of the surplus belonging to the liquor fund shall be distributed proportionately 
to the counties according to tile last federal census; seven and one half per cent 
(7*%) to incorporated and specially chartered cities and villages within the 
state proportionately according to the last federal census; and two million 
dollars ($2,000,000) of the remaining amount of the liquor fund distributed to 
incorporated and specially chartered cities and villages proportionately in the 
manner provided previously, which would be according to the last federal 
census. 

The moneys flowing to allocations under Section 23405, Idaho Code, are 
totally dependent upon the manner of computing allocations to the counties 
under Section 23-404, Idaho Code. What is allowed by statutory language in 
Section 23-405, Idaho Code, is omitted in Section 23-404, Idaho Code. As a 
result, the statutes have dependent, but conflicting provisions. When such a con­
flict arises between statutes, the statute with the most specific language will con­
trol over the more general statute. Thus, the specific and broader provisions of 
Section 23-405, Idaho Code, should be incorporated into Section 23-404,Idaho 
Code, in allowing the usage of a subsequent special census conducted by the 
United States Bureau of the Census. It is therefore logical to conclude that the 
Current Population Reports may be used in allocating moneys under Section 23-
404, Idaho Code. In fact, it is even probable that such current population re· 
ports conducted by the Bureau of the Census may be accorded the status of the 
last federal census. They are complete and accurate population reports and are 
certified as such by the United States Bureau of the Census. 

To require the usage of an older and less accurate federal census would allow 
a disproportionate share of surplus liquor funds to be allocated to cities without 
respect to current population growth. It is obvious that these statutes were in· 
stituted to provide assistance to the cities proportionately according to the 
population. Therefore, according to the intent of the legislature , the most cur­
rent population reports, as allowed by statute, should be used. 

The second part of your question deals with including updatings of the cur­
rent population reports to allow for annexations via a city certification to in· 
elude the certification of data by the State of Idaho, Department of Revenue 
and Taxation, Ad Valorem Section. Such updatings are reqtiired in compiling 
the data for Current Population Reports of the Bureau of the Census. They are 
included within the Report itself. 

There is no provision in Sections 23-404 or 23-405,Jdaho Code, allowing the 
usage of such. data coming into existence after a subsequent special census, 
which in this.instance is the Current Population Report . Such subsequent reports 
may only be used in the case of a municipality incorporated subsequent to the 
last census pursuant to Section 23-405, Idaho Code, not as to the subsequent 
annexations. Therefore, Section 23-405, Idaho Code, would specifically omit 
the updating of the Current Population Report to allow for annexations via a 
city certification to include certification of data by the State of Idaho, Depart· 
ment. of Revenue: and-Taxation, Ad Valorem Section. Such allowances may only 
be made pursuant to legislative ame·ndment to the statutes. 
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DATED this 9th day of September, 1975. 

ANALYSIS BY: 

BILL F. PAYNE 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attomey General 

Business Regulations Division 

ATTORNEY GENERAL OPINION NO. 50-75 

TO: John V. Evans, Lieutenant Govemor 

QUESTIONS PRESENTED: If a weather modification district ·  is approved by 
the voters of Oneida County prior to September 1 ,  1975, 

1 .  when can it be certified to go to the county tax roll, 

2. when could the first taxes be collected and 

3. when could the first funds be made available for a distribution? 

CONCLUSION: 

I . A weather modification district approved by the voters of the county in 
1975 may be certified to go to the county tax rolls after the approval of the 
budget in 1976 and prior to the second Mon�ay· in September of that year. 

2. The first taxes may be collected for the weather modification district 
after approval by the board of county commissioners in September, 1976. 
At least a portion of the taxes to be collected pursuant to the leVy are due not 
later than December the 20th of that year; , , . 

3. Distribution of funds to the weather riiodificatiC)n . district may not occur 
until taxes are collected pursuant to the leVy; Any funding prior to :that date 
must depend on available interim funding mechanisms, if any. 

ANALYSIS: The law establishing the procedures for weather. ·modification 
districts is codified in § 224301 and § 224302, Idaho Cude� Sectfon 224302, 
Idaho Code, provides .that: . . '' · · 

The board oftrustees of a weather modification district shall conduct 
the affairs ·of the district. The board of tri.lstees'shall certify;a budget to 
the board ·Of county commissioners to fund the operation:C)fthe dis· 
trict. The budget. preparation, hearillgs and appro\ial:shalhbe'the same 
as required for any county ·budget;· The . certification 'Of the� budget to 
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the board of county commissioners shall be as required for other taxing 
districts. 

Procedures to be followed by taxing districts are found in Title 63 , Idaho 
Code. Initially , no taxes for a weather modification district may be levied during 
the year in which it is created. Under § 63-921 , Idaho Code: 

Code. Initially , no taxes for a weather modification district may be levied during 
the year in which it is created. Under § 63-92 1 ,  Idaho Code: 

No taxing district formed or organized after the first day of January , in 
any year, shall be authorized to make a levy for the year, nor shall 
the auditor of any county in which the taxing district may be situated 
be required to extend any levy on behalf of the taxing district upon the 
county rolls extended by him for the year. 

Technically, the actual •ievy" is made by the board of county commissioners 
following certification by the taxing district. However, as used in the Taxing 
Districts Law, Title 63-62 1 ,  et seq., Idaho Code, •1evy" applies to the action of 
the taxing district. This is apparent from § 63-625 , Idaho Code, providing that : 

It is the purpose of this act to change and amend the laws of all taxing 
districts as herein defined, with respect to the making of tax levies and 
the · certification thereof to the board of county commissioners . . .  
(Emphasis added). 

· 

Therefore , a levy may not be certified to the board of county commissioners 
until 1976. 

The weather modification law provides that certification shall be as required 
for other taxing districts. Section 63-625, Idaho Code, requires the trustees of 
the district to: 

. . : determine and certify to the boards of county commissioners of 
their respective counties, by the second Monday of September of each 
year, the total amount of money in dollars, an�not in mills or a certain 
number of cents on each one hundred dollars (�100) of assessed valua­
tion, that is necessary and required to meet the requirement5- of its 
budget which _has been prepared and approved during the same year and 
to provide that the levy necessary to produce the requirements of the 
several budgets shall be determined by the county commissioners . . .  

Although thi� provision may not totally coincide with other procedures in the 
county tax laws, any other laws affecting certification and procedures for taxing 
districts are superseded to the extent that they conflict with the Taxing District 
Act .. See.§ 63.(j26, Idaho Code. -

I 

In summary, though the weather modification -district may be approved by 
the voters of the county during 197 5, it cannot be certified to the board of 
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·county commissioners until 1 976. Specifically, the certification must be made 
during 1976 and prior to the second Monday in September of that year. 

The second question presented is when taxes may be collected to fund the 
district.  Section 224302, Idaho Code, the weather modification law; provides 
that "(T] he budget preparation hearings and approval shall be the same as re­
quired for any county budget. "  Following certification by the board of trustees 
of the district, the board of county commissioners will, on the second Monday 
in September, consider the levy as certified, after which time it may appear on 
the county tax rolls. See: § 63-901 , /daho Code. 

The final funding for the district depends on the time for collection of taxes 
pursuant to the levy. Section 63-1 102, Idaho Code, concerning real property 
taxation , provides: ' 

All taxes extended on the real property assessment roll shall be payable 
to the tax collector without penalty on or before December the 20th of 
the year in which the taxes were extended on the roll. The taxes may 
be paid. in two equal installments, the first on or before December the 
20th and the second on or before June 20th of the following year. 

Section 63-1302 ,ldaho Code, concerning personal property taxation contains 
slightly different provisions, but the bulk of the taxation und.er this section is 
also due by December the 20th of the year in which the levy was approved. 
Since approval of the budget by the board of county commissioners occurs in 
September, 1 976, the first taxes are due in December of that year. The district 
may expect its first funds in fate December, 1 976, or early January, 1 977, 
therefore. 

The answer to the question concerning distribution of funds is that no funds 
will be available for distribution until taxes are collected pursuantto the levy of 
the board of county commissioners in September of the applicable year. Fund­
ing prior to that date must depend on available interim funding mechanisms , if 
any. 

AUTHORITIES CONSIDERED: 

I .  Idaho Code, §§63-921 , 62 1 ,  625, 626, 901 , 1 102, & 1 302. 

2. Idaho Code,§§ 22430 1 , 4302. 

DATED this I I th day_of September, 1 975. 

• < :,:.:: 

ATTORNEY GENERAL OF THE STATE OF)DAHO 

WAYNE L. KIDWELL 
Attorney General 
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ANALYSIS BY: 

TERRY E. COFFIN 
Deputy Attorney General ' 

GUY G. HURLBUTT 
Legal Intern 

ATTORmtY GENERAL OPINION NO. 5 1 -75 

TO: D. E. Chilberg, Director 
State of Idaho 
Oepartment of Administration 
Building Mail 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Whereas, •'The State of Idaho has opportunities to 
enter lease-purchase agreements, particularly with respect to providing office 
space for State agencies;" Whereas, ''These opportunities often are to the advan· 
tage of the State ;" 

Therefore, "I . respectfully request an official opinion from your office regard­
ing the legality of.lease-purchase contracts." 

CONCLUSION: The issue raised by your inquiry is whether a lease purchase 
contract for state office space violates the debt limitation provisions of the 
Idaho Constitution. Its resolution requires scrutiny of the individual tenns of the 
contract in· question. If its tenns are characteristically those of a deferred pay­
ment plan, the-contract can be invalidated as contravening Article VII, Section 9 
and 1 1 ,  and Article VIII; Section 1 ,  Idaho Constitution. However, a contract 
executed in good faith which neither provides for a penalty upon proper lease 
cancellation nor creates an obligation beyond that authorized by a department's 
designated portion of its annual appropriation would not contravene the ref­
erenced provisions of the Constitution. 

ANALYSIS: All contracts executed on behalf of the State of Idaho are subject 
to the debt limitation provisions of the Idaho Constitution. Specifically, the 
language of Article VII, Section 1 1  reads: 

· "No: appropriation shall be made, nor any expenditure authorized by 
.the)egislature, whereby the expenditure of the state during any fiscal. 

· year,'shall exceed the total tax then provided for by law, and applicable 
to such appropriation or expenditure, unless the legislature making such 

. .  · appropriation . shall� provide for levying a sufficient tax, not exceeding 
. d!e �t�s al1owedin s�ction nine. of this article, to pay such appropria· 
ti,��_ <?L_expenditure within such fiscal year. This provision shall not 
apply . tO appropriations or expenditures to suppress insurrection, de· 
fend the state, or assist in defending the United States in time of war." 
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Article VII, Section 9, Idaho Constitution establishes the rate of.taxation of 
real and personal property for state purposes and the means by which that rate 
may be properly increased. Article VIII, Section I ,  Jdalto. Co11stitutio11 reads in 
pertinent part : 

· 

The legislature shall not in any manner create any debt or debts, Iiabi­
ity or liabilities, which shall singly or in the aggregate, . . ..• exceed in 
the aggregate the sum of two million dollars . . .  unless ·the same shall 
be authorized by law . . .  

These three constitutional provisions are to be construed as articulating an 
intent that the business of the State be transacted upon a caSh basis. Lyons V. 
Bottolfson, 61 Idaho 281 ,  292, 101  P.2d 1 ,  5 (1940). Fidelity to that intent is 
the principle issue in any analysis of a lease-purchase contract entered into on 
behalf of the State of Idaho. 

· 

The Supreme Court of California scrutinized constitutional debt limitation 
provisions similar to those of Idaho in City of Los Angeles v. Offner, 19 Cal 2d 
483, 1 22 P.2d 14  (1942), stating: 

"It has been held generally in the numerous cases that have come be­
fore this court involving leases and agreements containing options to 
purchase that if the lease or other agreement is entered into:in good 
faith and creates no immediate indebtedness for the aggregrate install· 
ments therein provide� for but, on the contrary, confines liability to 
each installment as it falls due and each year's payment iSfor the con­
sideration actually furnished that year, no violence is don� to the con· 
stitutiona1 provision. [citing cases] . • •  If, however,: the instrument 
creates a full and complete liability upon its execution, or if its designa­
tion as a "lease" is a subterfuge and it is actually a . conditional sales 
contract in which the ••rentals" are installment :paymenk.on the pur­
chase price for the aggregate of which . an immediate and :.present in­
debtedness or liability exceeding the constituional limitation arises 
against the public entity, the contract is void."'  

Thus a contract for lease which includes an option to purchase at a predeter· 
mined price would not create an indebtedness in'contraventiori of: the Constitu­
tion when the terms of payment confine liability to the· annual. term; of lease. 
Ibid: Jefferson School Twp. v. Jefferson Twp. School Bldg. Co. 2 1 2  Ind 542. 
1 0  NE2d 608 ( 1 937); Hall v. Baltimore. 252 Md 416; 250A2d·23j'{1 969). The 
well established rule is that the aggregate amount .of future rentlis'riot an imme­
diate debt or liability. See Clayton v. Kervick; ,52 NJ:'.H8;·244;A2d 281 (1 968): 
cf. City of Pocatello v. Peterson, 93 Idaho 774, 473 P�2d1644 (1 970)(dissenting 
opinion). Similarly an option to purchase wotild not c�a�e �a-;i>te8ent d�bt or 
liability as no obligation to purchase would exist tiillesirand uiitiFtli�;State\:hose 
to exercise its option. See Bulman 'v.: McCrizrle, 123 NJ>Super.''213, 302 A2d 
163 0963). · . · ·. • ; ·" ' · ·  .:. - ''n · 
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Lease-purchase agreements can be effectuated by contract documentation 
which is faithful to the intent of the debt limitation provisions. Suggested guide­
lines are: 

a. that the lease payments for an annual period reflect reasonable com­
pensation for use, not acquisition of the office space. 

b. that no penalty be imposed upon the State for proper cancellation 
of the lease. 

c. that no obligation beyond that authorii.ed by a department's desig­
nctted portion of its annual appropriation be created. 

d. that the exercise of an option to purchase be at the sole discretion 
of the State. 

e. that the amount of purchase, should the option be exercised, be a 
reasonable value for the property at the time. 

Los Angeles v. Offner, supra; Bulman v. McCmne, supra. 

Judicial articulation of these or similar guidelines reflects a careful scrutiny of 
contract tetms wltjch seek to enlarge the scope of permissible conduct otherwise 
sanctioned by debt limitation provisions. Tefins providing for annual payments 
which exceed reasonable consideration for use as opposed to acquisition of real 
or per:sonal property hilve been held to indicate a purchase contract. Hively v. 
Nappanee, 202 Ind 28, 169 N.E. 51  (1929). Clauses that provide for acceleration 
and forfeiture for nonpayment clearly indicate a purchase, Dorman v. Fisher, 
3 1 N.J. 13,  155 A.2d 1 1  {1959). Courts have held that a transaction closely 
resembles a purchase when the lessor recaptures his whole investment costs and 
profit • during .the term· of the lease and a building still usable goes to the State 
without further consideration or for only nominal consideration. Mahoney v. 
San Francisco, 201 Cal 248, 257 P .49 {1927); Alamogordo Municipal School 
Dist. Authority, 81 N.M. 196, 465 P .2d 79 {1970); Bachtell v. City of 
Waterloo, 200 ,N.W. 2d 548 (Iowa S. Ct. 1972). However, if the transaction 
appears to be one where the lessor is satisfied by simply recovering his invest­
ment, the lease may be sustained, as: 

". . • there .is nothing an<;>�ous in the present builder-developer being 
penilitied · to collect as rental sufficient to recover his total investment 
includirig . the depreciation inherent in his reversion as a .  wasting asset · 

destiried · to become devoid of economic value at the end of the term. 
The. fact that acquiring title to a potentially useful building as the resi­
due of a transaction otherwise faithful to the theory ofa lease (certain­
ly so from the· viewpoint of the lessor) represents no good reason for 
judicial assiduity in laying hold . of that circumstance to destroy the 
transaction as an unconstitutional debt." Bulman v. McCmne, 64 NJ. 
105; 312 A.2d 857 (1973). 
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� contract alleged to be a lease but which provides that title to the property 
in question would automatically vest in the Jessee at the ·close of the· lease tenn 
is a purchase contract, void pursuant to the debt limitation provisions of the 
Constitution. See 405 Mo1Jroe Corp. v. Asbury Park, 70 NJ. Supra 293, 1 75 
A2d 267, 272 (1971);  cf. Dean v. Kuchel, 35  Cal 2d 444, 218  P.2d 521 ( 1950). 
Where an option to purchase does exist, the amount at which the option is to 
be exercised should be one which clOsely reflects the value of the property at 
that time. Bulman v. McCrane, 1 23 NJ. Super 213, 302 A2d 1 63 (1973); 
Phoenix v: Phoenix Civic Auditorium .& Concert Assoc. , 99 Ariz. 270, 408 P.2d 
818, 830 (1965). 

' 

The guidelines reviewed are those most commonly offered by the courts to 
dete11lline the integrity of the lease �spects of a lease purchase contract . Any 
clause that would more likely be found in an installment contract is suspect , e .g., 
a clause denying the lessee any powei, of revocation. Each lease will have tenns 
or facts peculiar to its particular circllplStances, which makes it difficult to pre­
scribe precise legal guidelines. The weight given by courts to assertions of viola· 
tions of debt limitation clauses has offen depended upon the court's view of the 
evils sought to be avoided by the claUses, balanced against the requirement for 
flexibility in financing much needed p\iblic facilities. Nevertheless, the closer the 
transaction resembles a leasing arrangdment, the more likely the COUit -is to SUS· 
tain it. The constitutional limitations are not designed to prevent the acquisiton 
of office space, but to prescribe the means of so doing in order that the business 
of the State be transacted upon � , cash flow . basis. lf the 'property can be ac­
quired without obligating the State tieyond desigriated �nual a:pproprlatfons, 
then a lease purchase contract may �e;permissible. However, if the essence of 
the contract is that of a deferred paYj!1ent plan, the contract is void: �cFarhnd 
v. Ba"on, 83 S.D. 639, I 64 N.W. 2d '607 (S. Ct. 1969); Corhran v� Middletown, 
14 Del. Ch. 295, 125 A. 459 (1 924). 1 

. . . ·  • .  

i AUTHORITIES CONSIDERED: I . � ; 
I .  Idaho Constitution, Article vu; Sections 9, 1 1 ;  Article VID, �ections 1 ,  3. 

2. Lyons v. Bottolfson, 6 J Idaho 281 , 101 P .2d 1 (1940): , · ' .  . ,  

3. City of Pocatello v. Peterson, 93 Idaho 774, 473 P.2d 644 (1 970). 
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Per request for Attorney General Opinion. 

QUESTION PRESENTED: Does a Violation of the Idaho Anti-Lottery Statute 
(Section 1 84901, Idaho Code) occur when property or any other prize is 
awarded or distributed on the basis of lot or chance to one or more participants 
in an open promotional ·scheme or contest, such as a sweepstakes, raffie, draw­
ing, or similar gift enterprise? 

CONCLUSION: No violation of the Idaho Anti-Lottery Statute occurs unless a 
participant (or his agent) in one of the above-described open promotional ''give­
away" pt9gnuns ruls, paid or promised to pay a Valuable consideration - which is 
a consideration having economic or monetary value, as opposed to mere incon­
venienc�.- for the chance of obtaini'1g the .prize. However, if participants who 
make no. purchase or who part. with nothing of value are not given an equal 
opportunity to win the prize, then the contest is alottery. 

ANALYSIS: The Idaho prohibition against lotteries finds its roots in Article 3 ,  
Section 20;Idaho Constitution, which provides: 

The legislature shall not authorize any lottery or gift enterprise under 
any pretense or for any purpose whatever. 

The Idaho Supreme Court has ruled that "[T]his provision of the Constitu­
tion . . . is negative and prohibitory, is self-acting and needs no legislation to 
carry it into effeet � . . " State v. Village of Garden City, 74 Idaho 513, 526; 265 
P.2d 328 (1953). 

The Legislature haS chosen to statutorily define a lottery. Section 184901, 
Idaho Code, provides in pertinent part the following: 

A lotteiy is any scheme' for the disposal or distnoution of property by 
chaiice among persons who have paid or promised to pay any valuable 

· coilsideratioJi for the chance ofobtaining such property, or a portion of 
it, 'or fofany sJiiiie or interest in such property, upon any agreement, 

. understailmng' or expectation that it is to be distributed or disposed of 
by lot or chance, whether called a lottery, raffle, or gift enterprise, or 
kY. �teyer name the same may be known • . .  

While if ��tdd �onceivably � argued that the above statutorial definition is 
too liberal and therefore aJegislative violation of the proscription contained in 
Article;3.i.8ectioil :20;1daho ConstitUtion, this office is not prepared to declare 
Section. 1 �:4�0l;ldaJ.ro Code, wiconstitutional ..., or to declare any statute 
unconstitlitioilal ...:... iD the absenee of &'patent· defect. The ·prerogative to accept 
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a different standard to· detennine the constitutionalify of statutes rests solely 
with the judiciary. However, in defense of the legality of the statute, it1 should 
be noted that the concept of "valuable consideratiol),·�,a.s an elem.entof a lottery 
was not unknown at the time of the P,romulgation of the Idaho <;:<institution, 
which is silent in defining a lottery. In addition, Mo,ntana,; wh�h,,h_as identical 
statutory language and a similar constitutional prohibition, has -held tfte statute 
constitutional : . . ' 

To our mind, the framers of the Montana Constitution who expressly 
forbade the Legislature to .authorize . lotteries ; c;>r· gift enterprises . . .  
were seeking to. suppress and restrain the spirit'. Qf, gambling which is 
cultivated and stimulated by chances whe�by one is induc;ed.t9 hazard 
his earnings with the hope o[]arger winnings. The. statutes.which define 
and prohibit lotteries must therefore be interpreted'.with thia purpose in 
mind. State v. Cox, 349 P.2d 104, 1 06 (Montana, 1 960). 

The above-quoted statutory definition reqiiii"es that all three of theJolfowing 
elements must exist in order to find a lottery: (1) The opportunitY fo Wiri a 
prize; (2) Upon a set of events determined by chance;'(3)1n·fafor·of one who 
has paid or agreed to pay a' valuable considemlion for the chlinc� 'of obtairung 
the prize. The existence of the fir5t two elements; namely "prize" arid "charice" 
are not generally difficult to deteriniile, and· the applicability of' this; opinion is 
limited to promotional schemes or contests in which those eleme_nts �rcfpresei;it. 
The third element of "conSideration" ' or ''valuable conSideratibn"; however, 
presents considerable ambiguity and 'c()nfuSion, arid it 'js'' the'.inteipfutatfon of 
this latter element to which this opinion is primarily directed'. Te> this end, we 
must detennine whether'ldaho requirenri�te "consideration" ·or :•cvaiuable con­
sideration" to support the finding of'a Iottecy, arid \vhethifr there is'a legal dis· 
tinction between these tenns. 

The Idaho Supreme Court has appro�ngly q�oted Seciion:.�1&'..4901 ,J<faho 
Code; in the case of Staie v. Village of Garden City; supra. As heretofore· noted; 
&aid statute uses the term "valuable consideration" in defming a'.lottecy. F�llow· 
ing the statutory quote; the Cou� states i,n .r:eference .to Secti()nJ�-4901.,,at 74 
Idaho 520: 

. .  
,: , 1 • .  • . .  :i . , .,. , , ,  . .  , , ' : ; ,', ., , ; . 

This definition in substance confonns to that e>fthe comnion law which 
has defined a ·iou�ly, as a .aPecies c)f g3JW�g�: Wh,exe�.:i>,tj7.e� are dis­
tributed by chance_ aJDong. �iSons RizJfing . ... /'�c:>riSld����n.Cor the 

. . .  chan� to win; a game· of,h.azard in �i�h s,#.�f4�)�!4{�r�qie chance 
to obtain a larger value in money or arti�les .. (E.mphasis.sppp,J,ied). . . , , , , · · ; _ , . .  ,. , · .• ._ · .: •. <-; : .• � r.� r ·� .• , _ · . •-oc --

Citing from Comps Juris Securidutit and from Afnerican"Jun�tudeiice -- but 
not from any specific cases - the Court continues in the.next par,agraph: 

. . •  to constitute ·a 'lotter,·
"
.
' '. .�i·t i�-'�e��nlly·h�l���h�;��:'.��e�f��n· 

ti al elements; · naJDely; chance, .. corisideration'(and- ';pnze�>WJien': these 
three elements are present; .theischeme isifotte,Y�54;PJ'S;�1Lotteries� 
§ 2 (a), p. ·845;34 Am.Jur"·647- Sec�·3:·  . . .  Y· ·�< '' '. : 1  ,-.,: . b1;i;�;H<;it(d"'' ''< 
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The Court makes no effmt to distinguish between "consideration," as used in 
the :legaLencyclopedias; : and "'valuable consideration" as used· in Section 1 8-
4901 , Idaho Code. The Village of Gardffn ,City case., however, did not turn on 
the ·issue . of "consideration�' or "valuable consideration." Rather, the issues in 
that case were .whether certain .gambling-type mechanical devices could be legis­
latively authorized in view of the lottery prohibition of Article 3, Section 20, 
Idaho Constitution, and if not , whether said devices could be judicially abated 
as moral nuisances; :The.question of "consideration" or "valuable consideration " 
was not at.issue, ·insomuch as it was clearly·necessary to pay money .in order to 
use the. machine. It .would appear : that the use of the term "consideration" 
withol,l�·. fl,lrther qu3lification on the .part of the Court was casual, particularly 
since every "valuable consideration" is a "consideration" (although the converse 
would not necessarily follow). Both .the Supreme Court and the Legislature 
recognized· that _the consideration contemplated is one in which "sums are paid" 
(74 Idaho at 520) or in which a participant or his. agent has ''paid or promised 
to pay" (Section 1 84901 , Idaho Code) for the chance to win the prize. This is 
more than the common law "consideration" required to support a simple 
contract. 

It is, therefore, our opinion that the standard in determining that a lottery 
exists must . include, pr,ovision for a . finding of ''valuable consideration." The 
same opinion has been reached by the majority of. courts of other states where 
the question has presented itself. Indeed, although a judicial determination has 
been made in a handful of states that simple "consideration," as used in the law 
of contracts,,is sufficient. .to. find that · a lottery exists, we are aware of only two 
states haYiog . a0.statute similar to .! 1 84901� Idaho Code, that have done so. 
See, Knox ,Industries CoT{J. v. State, 258 P..2d 910 (Oklahoma , 1 953); and 
State v. Safeway. �tores,. lnc. , 450 P2d 949 · (Washington, 1969) (wh:en:in the 
statute was . held.· ililconstitutional). Approximately . . fifteen states have ruled 
that something more thanrsirnpie . "consideration" is necessary to support the 
finding :Of a :lottery; although. moSt of those states do not have statutes as liberal 
as the Idaho statute,, in which the term'. �'valuable. consideration''.is used in the 
definition of a lottery. For cases involving a statute similar to that found in 
Idaho, see, for example, California Gasoline Retailers v. Regal Petroleum Corp. , 
330 P.2d J78 {C!llifontia, .J958); State v, (;'ox, supra; PeDP.fe v. · fsaUis, 1 7  
2d 796 (New·Y Olk,J 939): Other relevant cases from several different jurisdic· 
tions ar� cited. ui .an 8no,otation �n��e(l "Promotjonal sehemes. of Retail Stores 
as C� <),ff��.JJndeJ: Anti-GamlJllDg 1aws." 29 ALR3d 888. 

• 1 _; :_ · ,  } " 

In const� .. th�; concept of .\�consideration" ·as use<t.in the-lottei:y context, 
most courts:hav� iheld :that itiis. the giving ohomething of economic or pecuni­
ary .value, · which:can.bertranslated into. dollars and . cents. For example; in Cudd 
v. Aschenb�niter, 37.7 i'..2'd 150 (Oregon, 1962), the court held at page 155 : ; 

. . . Unless a scheme requires that (I)  a participant. part with a consider­
ation,, lP}d (:2) the consideratio� be something of economic value to 

· ·. : " ,ltim, Jparticipation :thetein· � rob him neither of purse nor his' accumu­
. . .. . Ja_te�'�rl�y;:goods;.•We must conclude, therefore,.that the.anti-lottery 

· . . .  <'.· pr9�()1Jl�qf: :.oµr: stt¢ute 'are directed: at schemes in, wh:i�h' participants 
are obligaied . to contribute . something which is of econolilie .value to 
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them as a condition of participation. We do no violence to the law of 
contracts when we hold that a lotteiy contemplates a greater considera, 
tion than is generally required to support a contract • . •  We merely hold 
that a lotteiy is a special kind of contract which requires a special ·kind 
of consideration - consideration which can impoverish the individual 
who parts with it. 

The Oregon case is significant, because Oregon, like Idaho, has -a constitu­
tional prohibition against lotteries. yet, unlike Idaho, has no statutoiy definition 
of a lotteiy. The case for "valuable consideration " is stronger in- Idaho, where 
the statute specifically incorporates the concept of ''valuable consideration�� , 

California, which has both a constitutional provision and a statutoiy provi­
sion . similar respectively to the Idaho Constitution and statute, has held in the 
case of California Gasoline Retailers v. Regal Petroleum Corp., supra, at pages 
788-89: 

In view of our statute (Pen. Code, § 319) defining a lotteiy and which 
provides that the consideration necessaiy is a 'valuable one' paid, or 
promised to be paid by the one receiving the ticket, '.the fact that a 
ticket holder must go to the place of business of the sponsor of the 
scheme to deposit the ticket stub cannot · be considered the .necessilry 
consideration. 

We believe that we are in accordance with the overwhelming majority of juris­
dictions that have defined "consideration" and .. valuable -consideration." in the 
lotteiy context, when we state that the ''valuable consideration" required to be 
"paid" (§184901 , Idaho Code) is a detriment to the participant (or his agent) 
that has an economic or monetaiy v8lue� Mere physicalinconvenience engender· 
ed by participation in a promotional scheme does not constitute such ·�onsider· 
ation". Rather, the element of "consideration" necessaiy to bring a promotional 
scheme within the purview of the anti-lottery laws must be in money or other 
items of value. 

Potential benefit to the promoter of a "give-away" is not sufficient to sup_· 
port a fmding of a lotteiy. See; for example� Federal CommunicatiOris Commis­
sion v. American Broadcasting Co. ,  347 µ.s. 284; 74 S.Ct. 593, '.98 L.Ed/699 
{1954), in which the United States Stip(eme Court held; in interpretbig a·fedeial 
anti-lotteiy broadcasting statute (which does not define a lotter:Y) that the po­
tential. benefit to a broadcasting station or its sponsors in reqUirin!orie to listen 
to a particular "give-away" program in order to be potentially -able to win a' 
prize, does not make ·the scheme a lottery. In Idaho, the casejs even stronger, . 
because the. wording of the statute directs us .  to look at What the ·participant 
must pay for the ticket or chance, and not to the benefit, direct or indirect, 
that the promoter mlJy_receive: . 

· 

A lotteiy is any scheme for the disposal or di&Jn"bution ofproperty by 
chance among persons wh_o have paid or.promised to pay any 'Villuable 
consideration for the _chance . · • (Etriphasis ·supplied)� § �84901, · 
ldaho Code. · ·  · · 
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This interpretation is not inconsistent with the rationale behind the lottery 
prohibition, which is to protect the individual from squandering his resources in 
the dini hope of realizing profits. 

We ,are, therefore, of the opinion tha� mere registration for a sweepstakes, 
without purchase: of goods or services; or mere physical attendance at places or 
events, without payment of an admission price or fee; or listening to or watching 
radio and television programs; or answering the telephone or making a telephone 
call; and acts of like nature which involve mere inconvenience arising from parti­
cipatioµ in the promotional scheme - but not economic or pecuniary detriment 
.,... are .not acts which·can be deemed the payment of a "valuable consideration" 
to support the finding of a lottery, even if such acts are of benefit to the pro­
moter of the contest. Nor is the purchase of a postage stamp to mail a contest 
f�rm .the payment of a "valuable ·consideration," because the payment is not 
made to the promote� or his agent for the chance to win the prize, but rather to 
an independ�nt third party (the United States Post Office) for delivery of a 
letter which could conceivably have been.hand-carried or sent by other means. 

- The use of the mails would present an entirely different problem, however, if 
it were required by the promoter as part of the bargain. 

Obviously, this office cannot attempt to define the myriad of acts which 
would c�nstitute-the giving. of ''valuable .consideration." Each case must be ana­
lyzed on its own facts. However, any attempt - direct or indirect - to link a 
ticket or chance with the purchase or possession of a c�mmodity or the pur­
chase of a service, or with the requirement that the entrant part with something 
.of value, will be viewed by this office as a .violation of law, and will be dealt with 
accordingly. 

. For exampl�, it is .an unlawful gift enterprise or lottery when one gives or 
deP9sits. inqney, and as a result, he receives a ticket or chance in a.promotional 
s�eµie, :even when: said·money will ultimately be refunded with interest, be­
cause. one has p�rted with the use of the money during the interim. To like ef­
fect, the payment of.money for the purchase of a commodity or service, accom­
panied by receipt ,to · the purchaser or a ticket or chance in a promotional 
scheme, amounts to the· giving of a ''valuable consideration," even when there is 
no increase in purchase price, because the scheme might induce the participant 
to purchaSe the commodity or serviee when he otherwise would not. See,  State 
v. Cox, supra, and cases cited therein. 

We are iri agreement with, and hereby adopt, ·the below-quoted provisions of 
the 1 969 Ruling of the Federal Coinmunications Commission (promulgated after 
the Supreme Court deC:ision of F.C,C. v. American ·Broadcasting Co. ,  supra) 
entitled "Applicability · of Lottery Statute to Certain Contests and Merchandise 
Sales Promotions" (f.C,C. 69-61 1): . .  · 

· 

· . ... p�a�IY, •. . consi�eplU_op. is present when�.the contest.ant is required to pay 
. money or . give something else of value fo.r the chance to win a prize. 
Therefore,. the promotional scheme must not require a purchase or the 

. , . , ri�kjng qf }n_o11eY., or o!her thjngs of .value . ; . However, the availability - , - -. - Of tree Ch3riC�� �uSt)>e :�eal-���:1!ot illusory; i .. e., .free chances must be 
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available on a basis which is reasonably equal to that on which conte!jt· 
ants who purchase a product may obtain them . 

. . . Although the adequacy of supply may be difficult to foresee, it is 
the responsiblity of the sponsor of the promotion to deliver a sufficient 
quantity of chances to insure that everyone who asks will be able to ob- . 
tain them . . .  

• . . In order to eliminate the element of consideration, non-purchasing 
and purchasing contestants must be accorded an approximately equal 
opportunity in the number of chances to be obtained; otherwise, the 
scheme amounts to a lottery . 

. . • Any announcement of a promotional scheme . . .  should adequately 
describe the availability of such free chances and the locations, times 
and manner in which they may be obtained. Such cryptic messages 
as 'No purchase necessary' or 'Nothing to buy' do not meet this 
requirement. 

We would add that to insure that there is no intimidation to purchase or 
that there is no unnecessary inconvenience to one wishing to participate in a 
"give-away" promotion, a person cannot be restricted from obtaining a ticket or 
chance by mail, providing that his request is accompanied by a stamped, return 
envelope. 

We are not unmindful that this Opinion represents a departure from the 1 969 
Opinion of the Idaho Attorney General. On the basis of that Opinion, promo­
tional schemes and sweepstakes were deemed to be illegal in Idaho when �ere 
was any incovenience to the participant in such a contest. Effectively, ·all pro­
motional sweepstakes were thereupon deemed to be «void" in Idaho. We be­
lieve, however, that the 1969 Opinion was erroneous in failing to · distinguish 
between "consideration" and "valuable consideration," and we believe that the 
cases cited in support of the substantive portion of that · Opinion represent a 
minority viewpoint. We accordingly reverse the 1969 Opinion, to the extent that 
it is inconsistent with the views expre�d herein. 
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12. Cudd v. Aschenbrenner, 377 P .2d 1 50 (Oregon, 1 962). 

13 .  Federal Communications Commission v. American Broadcasting Co. , 347 
.. u�s. 284, 74 S.Ct. 593, 98 L.Ed. 699 (1954). 

DATED this 1 0th day of September, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WA YNE_L.KIDWELL 
Attorney General 

RUDOLF D. BARCHAS · 

Deputy At.tomey General 

AITORNEY GENERAL OPINION NO. 53-75 

TO: Idaho State Board of Land Commissioners 
Statehouse 
BoiSe, Idaho 83720 

Per request for Attorney General Opinion. 
t .  • , 

QUESTION PRESENTED: Does the Governor of the State of Idaho, as a mem-
.. ber and chainnan. of the State Board of Land Commissioners have an obligation 
to cast his vote, except in matters involving personal conflict , rather than assuin­
ing only the rote ofa· tie-breaker? 

CONCLUSION: Each of the five members of the State Board of Land Commis­
sioners has_.·an equal right under the Idaho Constitution to vote on all matters 

. coming before .the Board, lit addition, by statute, the governor acts as President 
of ihe Board, ' . . . ' . . 

. 

· ANALYSIS\ Artfole 9, Section . 7, Idaho Constitution, as originally enacted pro­
Vided that' the governor, superlriterident of public instruction, se�retary of state , 
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and attorney general constituted the four members of the State Board of Land 
Commissioners. In 1910, Article 9, Section 1,ldaho Constitution, was amended 
to include the state auditor as a fifth member of the State Board of Land 
Commissioners. 

Obviously, prior to the 1910 amendment it would have b.een imposSiole for 
the governor, acting both as a member and chainnan of the State Boud of Land 
Commissioners, to have cast his vote only in a tie-breaking situation inasmuch as 
there were only four members of the entire Board. Although the posSioility 
emerges after the 1910  constitutional amendment enlarging the Board to five 
members that the governor, as chairman of the board, could act merely as a 
tie-breaker, such a role lacks both historical and legal precedence. In the case of 
Balderston v. Brady, 1 7  Idaho 567, 1 07 P . 493 {1910), the Idaho Supreme Court 
noted: 

The state board of land commissioners is a constitutional body. It is 
composed of four members, each of whom has a vote on all matters 
coming be[ ore the board. This board is as distllict and separate from all 
other offices as is the office of governor or judge of this court. It is 
created by · the same instrument which created the office of governor 
and the judicial department of the state. The individuals who compose 
the board and discharge its duties happen to be state officers, and it so 
happens that the governor of the state by reason by being. governor is 
chairman of the board. When acting and voting at a meeting of the state 
board of land commissioners and discharging tJ.ie parµcular and special 
duties devolving upon the board, he is not acting as the chief e:Xecutive, 
but, on the contrary, he is acting as one of the four ·members of a board 
in the discharge of certain ministerial and quasi-judicial duties �posed 
on such board by the conStitution and statutes. 1 7  Idaho at 476-577. 

Thus, it is clear, that the Governor of the State both as member and chairman 
of the State Board of Land Commissioners, has a constitutional right to cast his 
vote on all matters coming before the Board unless, of course, abstention from 
voting is in order due to personal conflict. The analogy might well be made to 
the role of the Speaker of the House of Representatives of the Idaho State 
Legislature who, as a member of the body over which he presides, is both en­
titled and obligated to vote on matters corning before the House of Representa· 
tives. A contrary situation is presented by the· role of the Lieutenant Governor • 

as President of the Senate . of the Idaho State Legislature, who is not a member 
of the body over which he presides, and whose vote is only allowed in the case 
of a need to break a tie vote among the members of that body. 

Finally, ·  a review of the minutes of meetings of the State Board of Land Com­
missioners from the time of-statehood to date indicates that all 21 governor& of 
the State of Idaho, prior to the incumbent, have actively voted as members and 
chainnen of the State Board of Land Commi�ioners and have in no instance 
merely assumed the role of a tie-breaker in voting on matters which have come 
before the Board. 
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AUTHORITIES CONSIDERED: 

1 .  Idaho Constitution, Article 9, Section 7. i 
2. Balderston v. Brady, 1 7  Idaho 567, 1 07P. 493 ( 19 10). 

3. Minutes of Meetings of the State Board of Land Commissioners from 1 890 
to date. 

DATED this 10th day of September, 1 975. 

ANALYSIS BY: 

PETER HEISER, JR. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

Chief Deputy Attorney General 

ATTORNEY GENERAL OPINION NO. 54-75 

Void. 

ATIORNEY GENERAL OPINION NO. 55-75 

TO: Qyde Koontz 
Legislative Auditor 
Room l l4 
Building Mail 

Per request for Attorney General Opinion. 

Please excuse our delay in answering your letter of February 25, 1 975. As 
you know, the scope of your questions is rather wide and we scaled our research 
accordingly. A synopsis of your questions and the results of our study are de­
tailed below. 

QUESTIONS PRESENTED: 

1 .  Whereas, 'The Idaho State Liquor Dispensary (hereinafter referred to as 
ISLD) has a policy of selling damaged liquor bottles . . .  at a reduced price." 

Therefore, "is this �olicy of selling bottles with broken seals in conflict with 
§ 23-3 ll , Idaho Code?" 

2. Whereas, 
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"For the past several years, the N.C.O. Club at the Mountain Home 
Air Force Base has received a 20% discount on case purchases of liquor 
from the Idaho State Liquor Dispensary. All other licensed retailers 
receive a 5% case lot discount." 

Therefore, "is the 20% discount allowed only to the N.C.O. Club in conflict 
with § 23-207,/daho Code?" 

3. Whereas 

"In fiscal year 1 975, the retail price ofliquor includes the current price 
(costs + federal tax + freight + markup) plus a 1 0%  surcharge, (§23-2 1 7  
(a), Idaho Code) plus a 2% surcharge (§ 23-2 1 7  Idaho Code). A 5% re­
bate is given for the purchase of unbroken cases of liquor (§ 23-217 (a), 
Idaho Code). It is obvious from the section involved that the 5% rebate 
is computed on the price after adding the 1 0%  and 2% surcharges. How­
ever, it is not clear to us whether the 5% rebate is to be computed be­
fore or after adding the 1 % addition. 

Therefore, should the 1% additional be added to the current price and the 
surcharges prior to computing the 5% rebate ; 

4. Whereas, 

It is also quite clear that the revenue raised by the 2% surcharge must 
be reduced by the pro rata share of the discount before being remitted 
to the state auditor. However, it is.not clear if this same procedure is 
to be followed in regard to the 1 0% surcharge or the 1% addition, is 
applicable." (sic) 

Therefore, should the 1 0%  surcharge and the 1% addition be reduced by the 
pro rata share of the 5% discount? 

CONCLUSIONS: 

1 .  No. 

2. No. 

3 .  Yes. 

4. Yes. 

ANALYSIS: 

1 .  The ISLD presently disposes of bottles of liquor that are imperfect for any 
reason, e.g., tom labels or cracked and leaking caps, by selling them at reduced 
prices in "distressed merchandise sales." 
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Your question asks'specifically whether the sale of bottles with broken seals 
is in violation of Idaho Code, § 23�3 I I , which reads: 

Containers and Labels. - No alcoholic liquor shall be sold to any pur­
chaser except in sealed container with the official seal or label pre­
scribed by the dispensary and no· such container shall be opened upon 
the premises of any state warehouse, store or distributing station . 

. Pertinent to the question is the proper defmition of the tenn "sealed contain­
er", . because if the tenn means that a tight seal is required, the sale of leaking 
bottles is forbidden. However, the ISLD construes the tenn as referring to the 
federal \_tamp that immobilizes the cap of each bottle. Great weight is given to 
the. construction ofa statute by the administrative officers of the state. Brecken­
ridge v. Johnston, 6'2 Idaho 121 ,  108 P .2d 833 (1940). Representatives of the 
ISLD also as!iert that the trade employs their interpretation of "sealed con­

. tainer ," and commercial or trade terms used in a statute are construed in the 
sense in which terms are generally used in the trade. O'Hare v. Luckenbach, 
Cal., 46 .s. Ct. 1 57, 269 U.S. 364, 70 L.Ed. 313 (1926). We therefore conclude 
that "sealed container" means a bottle secured by a federal stamp. Since the 

• seal that yotnefer to is the federal stamp, there is no need to consider whether 
Idaho Code; § 23-3 11,  is applicable, because the sale of bottles ofliquor without 
intact federal stamps is prohibited by federal law, i.e., 26 U.S.C.A. 7209. Any 
sale by the ISLD of bottles with a disturbed federal stamp would be in violation 
of the law. • 

From .a policy point of view, it should also be noted that the sale ofleaking 
bottles represe11tS a substantial prpfit to the State. Under the present procedure, 
.the. ISLD 4olds �essed ,me.rclJ.andise sales wherein bottles are sold that are low 
in content ,eithe� from llho,rt fill. from the distillety or evaporation due to loose 
or cracked caps. Curt3ilment pf these sales would result in a net loss. Discolored 
bottles or · those with clacked cai>s Caruiot be charged back to .the supplier be­
cause' of the impossibility of establishing fault, resulting in a total loss. Bottles 
that are defective or with loose cap� are the responSl'bility of the supplier and 
may be returned, but the State•pnly recovers its purchase price and not its costs 
for handling, freight, and paperwork. Therefore, it is more lut:rative to Sell them. 
In short, the ISLD has converted a portit>n of its opeitions from a loss to a 
p� I 

2� The statute that you refer to, Idaho Code; § 23-207, reads in pertinent 
part: 

Without attempting •or ·intending . to limit the · general powers of the 
··· superintendent. of .the dispensary contained in Section 23-206, Idaho 
. C.ode, �h powers shall.extend to and include the following: 

(h) From time to time to fix the sales prices; which shall be unifonn 
. Aliroughout the state, of the. different classes, varieties, or brands of 
. ,. :<alcoholliquor� anil to:issue and· distribute price lists thereof. 
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The issue that you raise is whether the discount granted to the N.C.O. Club 
contravenes the requirement that prices be uniform throughout the state. For 
the reasons enunciated below, we believe that the discount is valid. 

Although the ISLD has be.en selling liquor to the military for many years, 
the discount was first granted in 1 973. At that time a dispute arose between the 
N.C.O. Club and the ISLD concerning the immunity of federal activities from 
state regulations, the main issue centering on whether the military was subject to 
state taxation. Seeking to avoid an expensive lawsuit in which the outcome was 
speculative, the Supervisor of the Dispensary exercised his discretion and granted 
the 20% discount. Thereupon, a member of the staff of the Attorney General 
testified before the Joint Appropriations Committee of the Idaho Legislature 
and disclosed the details of the discount transaction to its members. Jt is highly 
significant that the Legislature, once apprised of the discount and the exercise 
of the discretionary powers of the Supervisor, made no effort to rescind the dis­
count. The failure of that body, with knowledge of the transaction, to rescind or 
amend the transaction is equivalent to an implied endorsement of the discount. 
See: United Pacific Ins. Co. v. Bates, 57 Idaho 537, 67 P.2d 1 024 (1937). 

The reasonableness of the discount is another factor in favor of its validity. 
The ISLD has a unique business relationship with the N.C.O. Club, because the 
military, unlike . any other customer, takes receipt of its liquor at the warehouse 
in Boise and delivers it at the base. This results in large savings to the state, 
which avoids expenditures for freight, storage and handling costs. It can be 
argued that the savings thus created by doing business with the N.C.0. Club 
greatly offset the discount that is grant�d. In other words, the discount, in actual 
practice, represents in large part only the savings created by cutting overhead. 
Thus, the "bottom line" is only partially affected by the discount� More signifi­
cantly, a major customer was retained by granting the discount. The loss of the 
military as a customer would represent' a considerable financial loss for the 
state. For example, gross sales to the N.C.O. Club in 1 973 totaled $199,783.91 ,  
approximately 50% of which was profit. 

Since the Legislature has impliedly acquiesced in the discount structure, 
which is reasonable in view of the savings engender�d �y dealing with the N.C.O. 
Club, we conclude that the discount is valid. 

3. Your question focuses attention on the pricing formula used by the ISID 
for allocating its income. Statutory authority for allocating funds is found in 
two statutes, which in pertinent part are: 

23-806 . . . .  To provide revenue for liquor law enforcement the state 
liquor dispensary, in fixing the resale price of allalcoholic liquor, shall 
add to the price otherwise fixed, an additional l % of the retail price 
thereof thus fixed,· and said sum . shall be segregated, designated and 
held in the state treasury for use as provided herein. 

23-2 1 7  . . . .  (a) The superintendent of the state liquor dispensary is 
hereby authorized and directed to include in the price of goods here-
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after sold in the dispensary, and its branches, a surcharge equal to ten 
per cent {i 0%) of the current price per unit . . .  

(c) In addition to the surcharge imposed by subsection (a) . . .  , the 
superintendent . . .  is . . •  directed to include in the price of goods here­
after sold • . .  , a surcharge equal to two per cent (2%) of the current 
price . . .  

The pricing fonnula has been a source of great confusion for many years. 
Much of the confusion stems from an erroneous conclusion reached in Attorney 
General Opinion No. 74-47, issued on October 1 1 ,  1973. At issue at that time 
was Whether the 1% figure in I 23-806, Idaho Code was to be computed in the 
same manner as the surcharges authoriud in I 23-217, Idaho Code. The author 
of the opinion concluded that the 1% figure was a unique tax and not a .. sur­
charge" arid should �e computed on a retail price fixed by taking the basic cost 
of a bottle of liquor, adding the markup, and further adding the surcharges of 
Section 32-317, Idaho Code. The author misread the statutes. This interpreta­
tion, for which no authoiity was cited, led to tortured accounting and the re­
curring probiems evidenced by your letter. In construing a statute, one should 
aim to give it a sensible construction which will effectuate the legislative intent, 
and if poSSl"ble, avoid an absurd conclusion. Harlman v. Meier, 39 Idaho 261 ,  
227 P. 25 (1924). The more logical approach is that the Legislature iiltended to 
deduct the 10%, 2% and 1% credits in a like manner. In other words, the 1% 
credit is no( placed in �  speCial class, �arate and apart from the other surtaxes. 
Statutes must be construed • together� to the end . that various sections may be 
made to harmoJli7.e. State v. Montray, 31 Idaho 684, 217 P. 61 1  (1923). Accord­
ingly, the prior opinion is reversed, to the extent that it is inconsistent with the 
views expressed herein. 

Once it is established that the 1% figure is to be treated as a surcharge, it be­
comes clear that the 5% rebate "is c0mputed on a bottle price that includes the 
1% credit. The authorizingJanguage ii follnd in s  23-217 (a), Idaho Code: 

• • •  Provided, however that .rter any surcharge or surcharges have been 
included the sliperintendenf'C> f  the state liquor dispensary is hereby 
authoriud and directed to allow a discount of five per cent (5%) from 
the price • . •  

This conclusion is not only a clearer expression of the legislative intent, it 
also supports a more acceptable accounting procedure. See: An Audit Report, 
State Liquor Dispensary; State of Idtiho, Recomnlendation No. 18, p. 43, 
June 9, 1975 • .  

· 4. The issue presented by your final · question is whether the 5% rebate auth­
orized in 1·23-217 (a), Idaho COde, ihould be deducted from the 10% surcharge 
credited to the general · fund_ and/or the l % addition credited to Liquor Law En­
forcemf;lnt .. · Under the pre�rit remi�lince Schedule employed by the ISID, only 
the 2% tax credited to· the Alcohol Safety Action Program (ASAP) Fund is re­
dlJFCd by the 5% rebate. That is a correct procedure because it is expressly auth­
orized, in 123-217(d);Idaho COde. However, the 'present fomiula fails to deduct 
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the 5% rebate from the 1 % and 10% taxes because the statutory scheme concern­
ing those taxes omitted the specific authority that was granted in §  23-21 7.(d), 
Idaho Code. Thus, under the present remittance schedule the amount of the re­
bate is computed on a price that includes the surcharges, but when the sur­
charges are distributed to the re_spective agencies, only the 'l!'/o credit to ASAP is 
reduced by the rebate. 

The remittance formula, however, is based on an incorrect construction of 
the statutory scheme. In order to determine the meaning of a statute, it is neces­
sary to examine and construe together all the sections of the statutes in point. 
Lebrecht v. Union Indem. Co. , 53 Idaho 228, 22 P .2d 1 066 (1 933). A more 
reasonable interpretation of the statutory scheme would be that the 5% rebate 
is deducted from the l % and I 0% taxes as well as the 2% tax credited to ASAP. 
That conclusion is based on the language in § 23-2 1 7  (a), Idaho Code, which 
states: 

. . .  Provided, however that after any surcharge or surcharges have been 
included the superintendent of the state liquor dispensary is hereby 
authorized and .directed to allow a discount of five percent (5%) from 
the price . . .  

Since the rebates are given after the additional surcharges are added to the 
price, it is only Jogica1 that the surcharges should a1so be· reduced by" the rebate. 
Otherwise, a remittance formula is retained that is based on ari incomplete statu­
tory interpretation, and which employs unnecessarily convoluted accounting 
procedures. When construing a statute, the goa1 should be a sensible construction 
that will carry out the legislative intent, and if possible, avoid an absurd conclu­
sion. Hartman v. Meier, supra. That goal is oest accomplished by deducting the 
5% rebate from the I 0% and 1% taxes as well as from th_e 2% tax already being 
reduced. This conclusion is in accord with the recommendation of the Office of 
the Legislative Auditor. See: Audit Report, State Liqilor Dispensary, State of 
Idaho, Recommendation No. 1 7, p. 42, June 20, 1 975. 

I trust that this answers your questions _in full ,  but should you have further 
questions, please do not hesitate to ask. 

AUTHORITIES CONSIDERED: 

I .  Idaho Code, §  23-207, § 23-2 1 7  , .§ 23-3 1 1 ,  § 23-806. 

2. 26 U.S.C.A. 7209. 

3. Official Attorney General Opinion No. 74-47. 
. . 

4. An Audit Report, State Liquor Dispensary, State of Idaho, Recommenda­
tion No. 1 7, No. 1 8, pp. 42-43, June 9, 1 975 . .  

5 .  Breckenridge v. Johnston, 62 idaho 1 2 1 ,  1 08 P.2d 833 {1 940)� 
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6. 01/ai'e v. Lucke�ch, Cal., 46 S.Ct. 1 57, 269 U.S. 364, 70 L.Ed. 313 
(1926). 

7. United Pacific Ins. Co. v. Bates, 51 Idaho 537, 67 P .2d 1024 (1937). 

8. Hartman v. Meier, 39 Idaho 261 ,  227 P. 25 (1924). 

9. State v. Montray, 37 Idaho 684, 217  P. 61 1 (1923). 

10. Lebrecht v. Union lndem. Co., 53 Idaho 228, 22 P .2d 1066 (1933). 

DATED this 17th day of October, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

. WAYNE L. KIDWELL 
Attorney General 

JORDAN P. SMITH 
ASsisiant Attorney General · 

ATIORNEY .GENERAL OPINION NO. 5�75 

TO: Roger B. Wright 
Prosecuting Attorney 
P.O. Box 557 
Idaho Fails, Idaho 83401 

Per request fo.; Attorney Gene� ,Opinion. 
· , . : . . . . ·. . . 

QUESTION PRESENTED: Pursuant to Title 57, Chapter l , ldllho Code, a de· 
positing · unjt is requhed. to deposit_ its public funds in .a designated depository 
within. the confines of the depositing unit. However, must the depositing unit 

. deposit � p11-b�c funds in �xce� �f_$100,� • .9.Q-� a. designated depository !f 
that depQSitorf'caD provide FDIC insurance only to the extent of $100,000.00 
for each account of public. funds of the depository unit? 

CONCLUSION: Yes. The depositing unit is still required under the law to place 
its funds in the designated depositmy. The maximum FDIC insurance any cus­
todiaJi· of public aeoounltcan pnmde is $100,000.00. 

ANALYSIS: �on 57-121,/daho :Co<Jerequires the depositing unit to deposit 
its 'funds with designated depositories, all public monies coming into its hands . 

.. ·Section: �7-1 1 l;ldaho Code states the 'qualifications for becoming· a depository 
· of public fwids� One such qualification is that the depository be located within 
the :depositing:unit • .  This indicates that if in any depositing'unit there exists only 

· one ' qUalified deposit_<>!)'�: lthe. depositing unit must deposit all of its public 
monies with that one depository. 



205 ____ o_P_IN_l_O_N_s_o_F_T_H_E_A_T_T_O_R_N_E_Y
_

G_E_N_E_RA
_

L 
___ 56.75 

The Attorney General, in Opinion No. 24-75, addressed to Don Burnett , 
Chubbuck City Attorney, dated May 1 ,  1 975, dealt specifically with the situa· 
tion of one depository in a depositing unit. The facts presented to the Attorney 
General showed within the city of Chubbuck, the depositing unit, there existed 
only one branch bank that qualified as a depository of public funds. The Attor· 
ney General concluded: 

"It thereby fo1Iows that the branch bank currently located within the 
City of Chubbuck is the only designated depository currently eligible 
for receiving deposits of funds from the City of Chubbuck, if it meets 
the requisites of Section 57-1 1 l , Idaho Code." Attorney General Opin· 
ion No. 24-75. 

If only one depository of public funds exists within the depositing unit then 
the depositing unit is required under the law to deposit all of its public funds 
with the one eligible public depository. The question of security for the funds 
on deposit does not change this basic requirement. 

Up until 1969, Title 57, Chapter 1 ,  Idaho Code provided that the depositirig 
unit shall receive security for its deposits. Such security could be in the form of 
deposit securities, bonds, or FDIC insurance. Deposits insured by FDIC needed 
no additional security but funds without the FDIC needed either the deposit 
securities or bonds as security. (See Section 57-1 1 1 , repealed). Then in 1969 this 
section of the code was repealed and· Section 57-127 was amended to read 
thusly: 

" . . .  and it is hereby made the duty of said supervising board not less 
than once every six (6) months to certify to the treasurer the capital 
and surplus of each public depository, a copy of which certificate shall 
immediately be served upon the treasurer by the superviSing board or 
its clerk; provided that with the approval of the supervising board of 
the depositing unit, the treasurer is authorized and empowered to invest 
surplus or idle funds of the depositing unit in short term interest· 
bearing bonds or other evidences of indebtedness of the United States 
of America and in time certificates of deposit of designated public de• 
positories and interest received on all such investments, unless other· 
wise required by law, shall be paid into the general fund of the de· 
positing unit ... 

The tenn "surplus or idle funds" is defined in Section 57-13 1 ,  Idaho Code: 

" . . .  The tenn 'surplus or idle funds' shall mean the. excess of available 
moneys . in the pubHc treasury, including the reasonably. anticipated 
revenues, over and above· the reasonably anticipated expenditures 
chargeable to those .moneys, taking into account· the dates . .  at which 
such revenues and expenditures may be expected to -occur, the.charges 
of expenses to revenues .being done in such a manneras to. produce the 
maximum amount of excess." 
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A depositing unit having surplus or idle funds is free to purchase U.S. secur­
ities and certificates of deposit �d thus secure the funds in that manner. There­
fore; if the depositing unit has· funds in excess of the FDIC limits which are 
surplus or idle funds, it may insure their safety as mentioned. 

Funds that do not come under Section 57-127, Idaho Code, that is, funds 
other than surplus or idle funds; may not -be used to purchase U.S. bonds and 
certificates of deposit. At this point, the code does not require that all public 
funds on deposit be insured. In other words, the depositing unit is required to 
use the sole public depository fo� all of its deposits regardless of the FDIC limit­
ations. FDIC insurance is no longer a subject mentioned in Title 57, Chapter l ,  
Idaho Code; it is simply not a p•rt of it. If the depositing unit has $200,000.00 
in working funds which must be deposited, then they must be deposited pursu­
ant to law whether FDIC insurance covers the entire amount or not. With the 
$200,000.00 figure and a· $100,000.00 limitation on the FDIC insurance, then 
$100,000.00 would not be covered with the FDIC. 

This result is not unreasonabl!'. The fonner requirement of a combination of 
deposit securities, bonds and FDIC insurance was becoming quite cwnbersome 
for the people involved. Therefore the legislature did away with burdensome 
requirements and provided for the safety of public deposits in another manner. 
As mentioned, the surplus or idle funds may be used to purchase U.S. securities 
or certificates of deposit. The working -funds could of course not be tied up in 
this manner. So to protect those funds, the legislature enacted those sections of 
Title 67, Chapter 27, Idaho Code which provide for periodic audits and rules and 
regulations regarding the public depositories. 

The legislature apparently found this to be the best solution to the problems 
that were developing with the larger municipal budgets and deposits. The law, as 
it now stands, provides that the funds of a depositing unit be placed with a local 
public depository · if· one exists.· The cumbersome security requirements have 
been removed, while at the same time, a system has been devised to insure prop­
er handling of the funds by the public depositories. A limitation on the amount 

. of public deposits corresponding to . the limitations of FDIC itlsurance would 
not have. solved the fonner problems connected with the security arrangements 
and would have tended to . force depositing units to utilize public depositories 
outside of the loc.ality in addition to those within. 

. The. answer to your . question -is yes, your . depositing unit must deposit its 
public monies in the public . depository located within its boundaries; and yes, 
the deposits must be made notwithstanding the fact that FDIC insurance covers 
Only to. the -extent of SI00,000.00 for each account of public funds of the 

. depositing unit. . ,. . . . 

AUTHORITIES.CONSIDERED: 

1 .  · Title �7, �p�ed , Chapter 67 and Chapter 27, Idaho Code.' · 

2. Attorney· General' Opinion No. 24-75 and FDIC Rules and Regulations 
· Section 330.8 (2)� · 
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DATED this 1 0th day of October, 1 975 . 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

JAMES P. KAUFMAN 
Assistant Attorney General 
Department of Finance 

ATIORNEY GENERAL OPINION NO. 57-75 

TO: D. E. Chilberg, Director 
Department of Administration 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Whether a State employee or any citizen who volun­
teers as a 4-H leader or assistant is covered under the State of Idaho Comprehen­
sive Liability policy which affords liability coverage to volunteers� 

CONCLUSION: Any person who volunteers as a 4-H leader or assistant is cover­
ed under Endorsement No. 3 to the· Comprehensive General Liability Insurance 
policy covering the State of Idaho, which became effective July 1 ,  1 974; to ex-
tend to June 30, 1977. · 

ANALYSIS: In 1 914, the United States Congress enacted legislation, kno\vn as 
the Smith-Lever Act, to provide for cooperative extension work between federal 
land grant colleges and the United States Department of Agriculture t o  diffuse 
practical information on subjects relating to · agriculture and home economics, 
and to encourage the application of the same . The pertinent provisions of the 
United States Code Annotated as enacted on May 8, 1 9 14, and amended June 
26, 1 953 ,  reads as follows: 

"In order to aid in diffusing among the people of the United States 
useful and practical information on subjects relating to agriculture and · 
home economics, and to encourage the 'application of the same� there 
may be continued or inaugurated in connection with ·the college or col­
leges in each State, Territory, or possession, now receivirig;onV hich 
may hereafter receive , the benefits of Sections 301-305, 307, 308, 321-
326 and 328 o[ this title, agricultural extension work which .shalL be 
carried on in cooperation with the United States Department of Agri­
culture: Prov.ided; that in any State, Territory, or possession in which 
two or more such colleges have been, or hereafter may be established, 
the appropriations ltereinafter made to such State, Territory, or posses­
sion shall be administered by such college or colleges as the legislature 
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and 

of such State, Territory, or possession may direct." U.S.C.A. ,  Title 7, 
Section 341 . 

"Cooperative agricultural extension work shall consist of the giving of 
instruction and practical demonstrations in agriculture and home econ­
omics and subjects relating thereto to persons not attending or resident 
in colleges in the several communities, and imparting information on 
said subjects through demonstrations, publications, and otherwise and 
for the necessary printing and distribution of information in connection 
with the foregoing; and this work shall be carried on in such manner as 
may be mutually agreed upon by the Secretary of Agricu/hm! and the 
State agricultural college or colleges or Territory or possession receiving 
the benefits of Sections 341-343 and 344-346 and 347a-349 of 
U.S.C.A. , Title 7, Section 342. 

The Idaho Legislature subsequently enacted provisions in 1919 to take ad­
vantage of the Smith-Lever Act as follows: 

.. Cooperation with agricultunzl extension work. - The board of county 
commissioners of the several counties within the State of Idaho are 
hereby. authori7.ed and empowered to provide funds for demonstration 
work in agriculture and home economics within said counties and for 
the employment of extension agents in agriculture and home economics 
in cooperation with the University of Idaho and the United States de­
partment of agriculture." (Emphasis added). Idaho Code Section 
31-836. 

and the following section which was also enacted in 1 9 1 9, but amended in 1 929: 

"Extension agents -Salaries and expenses. - The salary and expenses of 
such extension agents shall be fixed by the director of the University of 
Idaho extension division acting · in cooperation with the board of 
county commissioners. The commissioners of said counties are hereby 
authori7.ed and empowered to make provision for the payment of such 
·salary and expenses out of the general tax fund of the county, or out 
of the county fair fund, or out of other available funds not otherwise 
appropriated;" Idaho Code Section 31-840. 

The effect of the foregoing federal and state legislation is to establish a coop­
erative extension service in which the United States Department of Agriculture, 
the State of Idaho through the Uriiversity of Idaho, and the various .counties · 

participate,. The 4-H is the youth _phase ofthe Cooperative Extensiort Service. 
· It is conducted · in · Idaho '.by the Univenity of Idaho in cooperation with the 
United States Department of Agriculture. and participating coWlties. Coopera-
tive Extension work is financed through appropriations from the U.S. Congress, 
the Idaho State Legiiatute7 and the respective Boards of Cowtty Commissioners. 
Thejob deseriptions provided to the Cowtty,Extension Agricultural Agents and 
the Counfy Extension Home Economists by the University of Idaho Cooperative 
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Extension Service states that their purpose is as follows: ''Plans, conducts, re­
ports and evaluates youth and adult extension educational programs to the 
assigned subject and geographic area, within the framework of the policies and 
directives of the U.S.D.A., the University of Idaho, the Idaho Cooperative Ex­
tension Service, and the board· of county commissioners," and that they are 
responsible to - "Appropriate specialists and program leaders for leadership and 
assistance in specific areas of program development." (4H, C�, llome Eco­
nomics, ENP, etc.). Nevertheless, the job description provides that the county 
extension agent and the county home economist "is loyal to the University of 
Idaho and the Cooperative Extension Service." JOB DESCRIPTIONS, University 
of Idaho, Cooperative Extension Service. 

The 4-H leaders are volunteers who are either selected by Extension person­
nel, or who are recruited to fill a particular need which. the Extension Service 
might have. A 4-H leader is frequently the parent of some of.the members of the 
4-H Club. As for direction, 4-H leaders are 11-dvised that. their county extension 
agents are one of their principal resources as follows: 

''Your county Extension ag�nts are the ne.arest 1'lpresentativ�� of the 
University of Idaho. It is their responStbility to conduct 4-H and other 
Extension programs in your county. All agents have a contribution to 
make to �e 4-H program. They 

I . Administer and coordbiate the county 4-H program 

2. Assist leaders in organizing 4-H clubs 

3.  ProVide information and educational literature for members and 
leaders 

4. Conduct, or arrange for, leader training 

5.  Coordinate county, district and state activities." 

(IDAHO 4-H LEADERS GUIDE, University of Idaho, College of Agri­
culture, Cooperative Extension Service.) : 

The Extension service maintains a 4-H leadership card on each 4-H leader in 
the appropriate county office. It seems clear that the Extension service is author­
ized to refuse to accept an application for volunteer leadership,in 4-H, although 
as a practical matter, this rarely occurs. Also the.· Extension service maintains 
Standard 4-H Club Enrqllment .sheets which are .filled out annually, a .copy of 
which is tumed in to the county office and another copy sent to the State 4-H 
office. Further, the .United States Department.of Agriculture and·the Urii�rsity 
of Idaho issue a 4-IUJub Charter.to the 4-H clubs; although. this latter pro.vision 
is not required, and apparently th,e club charter is not intended to: be a ''.'fegar' 
document, butrather.P:ist gives additional recpgnition to a club. ·. 

· · 

U.s.C.A. , .Title 18, § 916.in parti��ar glves a. strong indicatio��thal 'the 4-H 
clubs are legally· connected with and>eiltities of the State of ldaho cthrough;the 
University of ldaho. ,. · 

· · · 
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"4-H Club mem_bers or agents 

Whoever, falsely and with intent to defraud, holds himself out as or 
represents and pretends himself to be a member of, associated with, or 
an agent or representative for the 4-H Oubs, an organization established 
by the Extension Service of the United States Department of Agricul­
ture and the land grant colleges, shall be fined not more than $300.00 
or imprisoned not more than six months, or both." U.S.C.A. , Title 1 8, 
§9 16. 

See also U.S.C.A. , Title 1 8  § 707 which makes the fraudulent or unauthorized 
use of the 4-H emblem or the words "4-H Club" or "4-H Oubs" unlawful . 

. A Utah case, Bailey v. Van Dyke, 66 Utah 1 73,  240 P.454 (1925), by way of 
analogy, appears pertinent as an indicator that Extension work (including 4-H 
club work) is of a public and general character designed and intended for the 
public welfare. Although this case dealt specifically with an agreement entered 
into by the Weber County Fann Bureau, the Agricultural College of the State of 
Utah, and the director of the United States Extension Service (Department of 
Agriculture) for the provision of extension services in Weber County, the follow­
ing quote from this case seems significant to this opinion: 

"'The system of agricultural extension work thus defined has no feature 
of private enterprise, but is of a public and general character, designed 
and intended for the public welfare; It is a branch of popular education 
for the benefit of those not reached by schools and colleges, and is not 
only a lawful, but a most commendable purpose for which public funds 
may be expended." Bailey v. Van Dyke, 66 Utah 1 73, 240 P.454, 457 
(1925). 

Another significant case, although again not precisely in point, is Cloud 
County Farm Bureau v. Board of Commissioners, 1 76 Kan. 322, 268 P.91 
( 1928). This case dealt with county farm bureaus, rather than 4-H clubs, and 
with a state cooperating act specifically providing for financial aid to qualifying 
farm bureaus in conjunction with the Smith-Lever Act. This case held that the 
farm bureau in question " • •  _ was duly organized under the provisions of the 
statute, . . .  (and) being legally organized under the statute, it was a public organ­
ization, somewhat similar to a school district or other municipality • . . (and 
further) These bureaus are under the supervision of the dean of the division of 
extension of the State Agricultural College." Cloud County Farm Bureau v. 

Board of Commissioners, 176 Kan. 322, 268 P.9 1 ,  92 ( 1928). 

Although the Idaho cooperating act cited herein (Idaho Code Sections 3 1 - · 

836 and 31-840 supra.) does not specifically deal with 4-H clubs, it seems clear 
from the foregoing analysis that the 4H clubs are state entities rather than pri­
vate, and that they are under the supervision of the Cooperative Extension 
Service · of the University of Idaho, Department of Agriculture; Accordingly, the 
4-H .club volunteer ·leaders are performing voluntary services on behalf of the 
State of Idaho · and the Cooperative Extension Service ·under the supervision of 
the county extension agents and home economists. Therefore, we conclude that 



2 1 1 ___ _,O_P_IN_I_O_N_S_O_F_·_T_H_E_A_TT_O_RNE __ Y_G_E_NE_RA_L ____ 58_75 

4-H volunteer leaders are persons insured �thin the meaning of Endorsement 
No. 3 of the current Comprehensive General Liability Insurance policy which 
provides in part: 

"II. PERSONS INSURED 

( e) Any volunteer worker while performing services on behalf of the 
named insured. 

The term 'volunteer worker' shall mean a person designated and 
authorized by the goveriling body of the named insured to 
perform voluntary services on behalf of the named insured or an 
enrolled member in good standing of an organization or associa­
tion designated and authorized by the governing · body of the 
named insured to perform voluntary services on their behalf." 

By way of caveat, however, we do direct attention to the specific exclusion 
from coverage in Endorsement No. 3 of the current Comprehensive General 
Liability Insurance policy for the State which excludes �'volunteer workers" 
from coverage for liability arising from a number of specified circumstances. 

AUTHORITIES CONSIDERED: 

I .  United States Code Annotated, Title 7, Section 341 ;  Title 7, Section 
342; Title 1 8, Section 916; Title 18, Section 707. 

2. Idaho Code Sections 31-836, 3 1-840. 

3. Bailey v. Van Dyke, 66 Utah 173 ,  240 P .454, 457. 

4. Cloud County Farm Bureau v. Board of Commissioners, 1 76 Kan. 322, 
268 P.91 ,  92. 

DATED this 7th day of October, 1975. 

ATTORNEY GENERAL OF, THE STATEOF IDAHO 

WAYNE L. KIDWELL · 

ANALYSIS BY: 

ROBERT M. JOHNSON 

Attorney General 

i . ,. 

ATTORNEY GENERAL OPINION NO. ss�1s 

TO: Richard L. Barrett 
State Personnel Director 
Idaho Personnel Commission ·. 

Statehouse Mail 
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Per request for Attorney General Opinion. 

QUESTION PRESENTED: Are there any statutory prohibitions against an in­
centive award program for ef!lployees of the State of Idaho? 

CONCLUSION: An employee incentive award program in the State of Idaho is 
prohibited if the suggestion which gives rise to the award results from services 
performed by an employee in the ordinary course of his employment . 

ANALYSIS: The above conclusion is based upon three factors. First, Idaho 
Code 67-2508, in the chapter regulating the conduct of civil state departments, 
states: 

No employee in the several departments, employed at a fixed compen­
sation� shall be paid for any extra service performed by such employee 
in the ordinary course of his employment, unless expressly authorized 
by law . . .  (Emphasis added.) 

This statutory proht"bition was adopted in 1970, and has never been repealed. 
(An identical statutory proviSion, Idaho Code 59-51 2, adopted in 1974, prohi­
bits state elected and appointed officers from receiving compensation for extra 
services.) It is our opinion that incentive awards for deserving suggestions and 
ideas submitted to ·promote economy and efficiency in the operation of state 
agencies would be considered "extra service" pursuant to Idaho Code 67-2508. 

Second, Chapter 61 ,  Title 67 of the Idaho Code, previously authorized an 
"Incentive Savings Award Suggestion System" administered by an Incentive 
Savings Award Suggestion Board. Chapter 6 1 ,  Title 67 of the Idaho Code was 
repealed by S.L. 1974, ch. 22 § 1 .  At this time, there is no other law expressly 
authorizing the creation of an incentive award system; and the explicit repeal of 
the ·Act creating an ''Incentive Savings . Award Suggestion System" indicates a 
legislative intent to prohibit the creation Of a similar incentive award system. 

' I. ' 

Thii'd, the Act eStablishing the . Idaho Personnel Commission, Chapter 53, 
Title 67, Idaho Code, does not. give the Idaho Personnel Commission authority 
to create an incentive award program by rules and regulations which would have 
the force of law required by Idaho Code 67-2508. Idaho Code 67-5301 estab­
lishes the Idaho Personnel Commission and authoriZes them to adrilinister a per­
s0nnel system for Idaho employees, and states: 

. • • The purpose of said personnel system is to provide a means where­
by employees of the state of Idaho shall be selected, retained and pro­
moted on the basis of merit and their performance of duty, thus. 
effecting economy and · efficiency in 'the admiitistration of state 
goveniment • . .  

Further, Idaho Code 67-5309 empowers the Idaho Personnel Commission ''to 
adopt, amend, or rescind such rules and regulations as may be necessary for 
proper administration of this act." (Emphasis added.) Idaho Code 67-5309 then 
enumerates various subject matters upon which i'ules and regulations must be 
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adopted by the Idaho Personnel Commission. These provisions require rules and 
regulations on such matters as a classification plan for civil service employees, a 

. comprehensive compensation plan for all classes of civil service positions, in­
cluding maximum rates of pay and step increases, requirements that similar 
classes of positions have the saQte titles, minimum requirements and compensa­
tion, hiring procedures, disciplinary procedures, and: 

(r) other rules not inconsistent with the foregoing provisions of this 
section as may be necessary and proper for the administration and 
enforcement of this act. (Emphasis added.) 

There are no provisions in this section dealing with the creation of an iricen­
tive award system, and it is the opinion of this office that an incentive award 

There are no provisions in this section dealing with the creation 9f an incen­
tive award system, and it is the opinion of this office that an incentive award 
system cannot be considered necessary to the administration and enforcement of 
the personnel system. Additionally, it is our opinion that an incentive award 
system created by the Idaho Personnel Commission would be inconsiStent with 
the provisions of Idaho Code 67-5309 since a monetary award to one employee 
would, in effect, conflict with the state compensation plan required by Idaho 
Code 67-5309 (b), and would give that employee a higher compensation than 
the compensation received by other employees of the same class, in conflict with 
Idaho Code 61-5309 (c). In spm, the ldaho Personnel Commission is not em­
powered to create an incentive award program by rules and regulations which 
would have the force of law required by idaho Code 67-2508. 

Based upon the foregoing, it is the opinion of this office that Idaho Code 
67-2508 represents the controlling law in this area, and that.it is Unlawful to give 
incentive awards for deserving suggestions and ideas, if such suggestions and 
ideas arise from and relate to an employee's ordinany course of empfoyment. 
In contrast, it does not appear that it would be unlawful to establish an incentive 
award system for deserving suggestions and ideas which do not arise from or 
relate to an employee's ordinary course of employment. 

· 

AUTHORITIES CONSIDERED: 

I .  Section 59-5 1 2,/daho Code. 

2. Section 67-2508; /daho Code. 

3 .  Chapter 53, Title 61,ldaho Code . .  

4 .  S.L. 1 974, ch. 22 § I . 

5. Chapter 6 1 ,  Title (i1,ldaho Code (repealed 1 974). 

DATED this 1 7th day of October, 1 975. 
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ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

RUDOLF D. BARCHAS 
Deputy Attorney General 

JEAN R. URANGA 
Assistant Attorney General 

ATIORNEY GENERAL OPINION NO. 59-75 

TO: Honorable Richard S. High 
" Senator 

Co.Chairman; Joint Finance and Appropriations Committee 

Honorable William Roberts 
Representative 
Co-Chairman, Joint Finance and Appropriations Committee 

Honorable Art Manley 
· Senator 

Member; Joint Fmance and Appropriations Committee 

Honorable Emery Hedlund 
Representative 
Member, Joint Finance and Appropriations Committee 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

I .  In general, what is the extent of the authority, responsibility, and control 
of the State Board of Education over the public junior colleges of the State of 
Idaho? 

. 

2. Specifically; can the State Board of Education require compliance from 
the junior c�lleges With the budget procedures required by it of other agencies 
and institutions under its supervision, government and control? · 

CONCLUSIONS: 

. L Although the precise· relationship between the State Board of Education 
and the public junior colleges of the State of Idaho has never been described by 
either the. courts or.the legislature, ·we are ofthe opinion that the relationship is 
analogous. to thatwhich exists between the State Board of Education and the 
public school districts of the State�· 
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2. Yes. ' 

ANALYSIS: 

I .  Section 33-10 1 ,  Idaho Code, in part provides: 

.. For the general supervision, government and control of all state educa­
tional institutions, to wit: University of ldaho, .Idaho State University, 
Boise State University, Lewis-Clark State College, School for the Deaf 
and Blind, and any other state educational instituti0ns·Which may here­
after be founded, and for general supervision� government and ci>ntrol 
of the public school system of the State, including ·public junior col­
leges, the State Board of Education is created. The said board shall be 
known ,as the state board of education and board of regents of the Uni­
versity of Idaho . . .  " 

I , ; ' 

From the language of the statute, it is clear that the legiSlature intended that 
public junior . colleges are to be considered as essential elements in the general 
public educational process of the State of Idaho. But without legiSlation, we 
cannot describe exactly the relationship between the State Board of Education 
and the junior college boards of trustees. The above cited code section and other 
sections of the code cited in Part (b) hereof, however; do establish a relationship 
between the junior college districts and the State. 

2. One area of the relationship betwe�n the State of Idaho, vis-a-vis; the State 
Board of Education and the junior college districts which can be described is the 
area of budget and appropriations. 

In 1967, the legiSlature created the state junior college fund in the.State Trea­
surer's Office. (Section 33-21 through 39, Idaho Code.) AppropriatiOns by the 
legiSlature, and apportionment and allocations of other monies provided by law, 
are deposited in that fund. Disbursements from the fund are made to the junior 
college districts on order of the State Board of Education according to the allo­
cation and distribution formula provided for in Section 33-2140 and 33-2 141 ;  
Idaho Code. 

Since the junior college fund is a fund- in the. State. Treasurer's Office and 
monies deposited therein are either state general fund monies or other monies 
which have been or must be appropriated by the legiSlature, the process estab­
lished by law for budgeting and appropriations musrbe followed. 

It is not our purpose here to describe . in detail the appropriation· proces,,; 
However, we do wish to point out that the governor is the chief budget officer 
of the state. (Section 67-3501 , Idaho Code.) The director of the .budget is �re� 
quired to distribute to all departments and institutions of state government, in­
cluding the elective offices in the executive department; the judicial department 
and the State Board of Education, the forms neceswy for preparation of the 
budget estimates. (Section 67-3602,ldaho Code.) The information thus-required 
is used by the budget director and the governor to prepare and.ptesent'the state 
budget to the legislature. (Section 67-2505,Idaho Code .) Included in the budget 
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presented ·by the governor is the governor's reconrthended appropriation to the 
junior college fund. Included in the forms distributed to the agencies, including 
to the State Board of Education, are the forms for acquiring information to 
determine the recommended appropriation to the junior college fund. 

It is at this point that a close analogy may be drawn between the junior dis­
tricts and the public school districts. Neither public agency is a state department, 
office or institution within the meaning of Section 67-3502, Idaho Code. Both 
types of districts are financially supported in part by legislative appropriations, 
not made to the treasurers of the individual districts, but rather through a state 
fund from which disbursements are made on the order of the State Board based 
on statutory formula. (Sections 33-903, 33-2140, and 33-2141 , Idaho Code.) 
Appropriations by the legislature are made to the State Board to order the funds 
to be drawn on by the state treasurer. 

The process, then, would appear to require that the State Board of Education 
determine the anticipated financial requirements of both the junior college dis­
tricts and the public school districts. To do this, the State Board must, by neces­
sary implication, be able to acquire the information it believes necessary to reach 
a decision on the anticipated requirements. The information must also be in the 
form required by the State Board that will give it that information. The junior 
college districts are required to submit to the State Board all reports which the 
State Board may from time to time require. (Section 33-2 1 14, Idaho Code.) 
If the State Board can require certain reports, it must follow that the forms and 
contents of those reports can also be determined and required by the State 
Board. 

We would emphasize at this point that while the State Board has the ability 
and authority to reach a recommended figure in dollars to be appropriated, that 
recommendation is transmitted not to the legislature but to the governor. 
Whether or not that figure is included in the budget which is presented to the 
legislature is a decision to be made by the governor as chief budget officer of the 
state. Whether or not the figure in the budget is appropriated is the sole and final 
functil)n of the legislature. 

We must conclude, then, that the State Board of Education may require of 
the junior colleges whatever information the State Board finds necessary on the 
forms the State Board finds will provide it with that information, so that it may 
comply with the budget laws of the state, and whereby the junior college district 
may receive the benefits of the appropriation of the legislature. We do not know, 
nor di) we believe it is germane whether or not the budget procedures required 
by the State Board of other agencies and institutions under its supervision, 
govemrn�nt and control are the same as the budget procedures required by the 
State Board from· junior college districts. We must conclude, however, that the 
State Board may require of junior colleges whatever information it believes nec­
es8ary so that. the State Board can comply with the budget requirements of the 
State ofldaho. 

DATED this 20th day of October, 1 975. 
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ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

JAMES R. HARGIS 
Deputy Attorney General 

ATTORNEY GENERAL OPINION N0 . .  60-75 

TO: John P. Molitor, Registrar 
Public Works Contractors' 
State License Board 

Per request for Attorney General's Opinion. 

QUESTION PRESENTED: You have asked whether the duly licensed prime 
contractor performing· a public works contract may legally award a subcontract 
for work on that project to a speciality contractor who did not hold a public 
works contractor's license at the time bids were submitted upon the project? 

CONCLUSION: No. 

ANALYSIS: The question presented turns primarily on the construction given 
to Idaho Code, Section 54-1902 which provides in pertinent part: 

It shall be unlawful for any per:sori to engage in the business .or - act in 
the capacity of a public works contractor within this state without 
first obtaining and having a license therefor, as herein provided,. unless 
such person is particularly exempted as provided in this act, • • .  

Thus, if an unlicensed sub-contractor, by bidding on a project, is engaging in 
the business or acting in the capacity of a public works contractor, then such 
bidding is prohibited. Whether such bidding constitutes public works contracting 
is determined by the definition of ••public works contractor'' given by Idaho 
Code, Section 54-1901 (b) which provides: 

•'Public works contractor," which term is synonymous with the term 
"builder," .. Sub-contractor" and "specialty contractor," and in this act 
referred to as "contractor" or •'licensee·,'·' includes any penon who,• in 
any capacity, undertakes to, or offers to undertake to/or pwports to 
have the capacity to undertake to, submit a proposalto�'orenierjnto'� 
contract with, the state of Idaho, or any county, city, to\Vn, Village;· 
school district, irrigation district, drainage district, &ewer'.diStrfct,-fire 
district, or any other taxing :subdivision or district of ajty' !pj.1�1i9· or 
quasi public corporation of the state, or with any agencf of any there� · . 
of, or with any other public board, body, commission, .  departm�nt or · · 
agency' or officer or representative thereof, authorized to ter or'award 
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contracts for the construction, repair or reconstruction o f  any public 
work. (Emphasis Supplied.) 

The statutory definition makes clear that the term public works contractor 
includes specialty contractors and sub-contractors. Since sub-contractors con­
tract with prime-contractors, rather than directly with the State, I construe this 
language to mean that it is not necessary to contract directly with the state in 
order to be a public works contractor. Otherwise the use of the term "sub­
contractor" in the definition would be meaningless. Wells-Stewart Construction 
Co. v. Martin Marietta Corp. , 103 Ariz. 375, 442 P.2d 1 19 (1 968); Thorsheim v. 
State of Alaska, 469 P.2d 383 (Alaska 1970); Manhattan Construction Co. v. 
District Court of Oklahoma County, 5 1 7  P .2d 795 (Oki. 1973). 

The remaining portion of the definition, beginning with the work ''includes", 
indicates that the essence of acting in the capacity of a public works contractor 
is the acting in connection with a governmental project as opposed to a private 
project. The definition also makes clear that one is not acting as a public works 
contractor merely at the contracting stage; rather, the term includes all of the 
preliminary stages of activity, such as bidding. The above emphasi7.ed portion of 
Section 54-1901 (b), Idaho Code makes this conclusion inescapable. 

By bidding on a project, one "purports to have the capacity to undertake 
. . .  " a proposal or contract. Thus, a specialty contractor who makes a bid to a 
prime contractor in connection with a public works project is acting "in the 
capacity of a public works contractor" and is holding himself out as such. If the 
specialty contractor is unlicensed at the time of bidding, he, therefore, violates 
the first prohibition of Idaho Code, Section 54-1902, which states: 

It shall be unlawful for any person to engage in the business or act in 
the capacity of a public .works contractor within this state without first 
obtaining and having a license therefor, . . .  

This reading of Idaho Code, Section 54-1902, is reinforced by the Idaho 
Supreme Court:s treatment of the section in the recent case of Nielsen & Co. v. 

Cassia and TWin Falls County Joint Class A School District 151, 22 I.C..R.. 
395, 536 P .2d 1 1 13 (1975). The Court ui. 'that instance was considering a differ­
ent question than presented herein. Nevertheless, the Court said in footnote 1 :  

Plan specifications contained the following language: ''This Public 
Works project is not financed in whole or in part by federal-aid funds." 
The import .of this is that Idaho Code 54-1902 allows only licensed 
contractors . and subcontractors to bid public works projects not fin­
anced with federal funds. Ibid, 536 P .2d at 1 1 14. 

The Court thus reads the statute to require a license by subcontractors at the 
bidding stage of public· works projects. 

In view of the above, we conclude that the Public Works Contractors State 
License Board may not allow bidding by unlicensed subcontractors. 
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AUTHORITIES CONSIDERED: 

I .  Sections 54-1902, & 54-1901 (b)Idaho Code. 

2. Nielsen & Co. v. Cassia and Twin Falls County Joint Class A School Dis­
trict 151, 22 I.C.R. 395, ·536 P.2d 1 1 1 3 (1 975). 

DATED this 20th 4iY of October, 1 975 . 

ANALYSIS BY: 

DA YID G. HIGH 

. .  ' 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

Assistant Attorney General 

ATIORNEY GENERAL OPINION NO. 61-75 

TO: Lucinda Weiss 
Bonner County Prosecutor 
P.O. Box 2 1 6  
Sandpoint, Idaho 83864. 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Is there ahy authority in Idaho which would allow 
city� county, or state police officers to place a person in protective custody prior 
to, and in anticipation of, possible involuntary commitment proceedings? 

CONCLUSION: Only upon court order. 

ANALYSIS: There are two Acts which govern the involilntary commitment of a 
person for the purpose of mental treatment: The .Public Assistance Law (56-235 
through 56-239 Idaho Code) and Hospitalization of the' Mentally ID (66-3 17 
through 66-364 Idaho Code). The fonner ·Act alloWs for the involuntaiy com· 
mitment of a mentally retarded or mentally deficient person. (56-236 ldaho 
Code). The latter Act allows for the involilntary commitnlenfofnientally re· 
tarded or mentally ill individuals. (66-329 (a) Idaho Code] 'Ameritally retarded 
person may be committed under the provisions of either Act Whereas a mentally 
ill pei:son may be committed involuntarily only under the proviSions iri Title 66, 
Idaho Code. [Compare 56-201 (p) Idaho Code with 66-3 1 7  (b) and (o), Idaho 
Code] . 

In the event of an anticipated involuntaiy commitment pro�eding, it is pos· 
sible under either Act to have the potential patient taken into custody before 
hearing, but only upon an order of the . court. Under the pertinent,proVision of 
Title 66, a person may be taken to a facility upon certain conditions:::'>: · 
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"If the designated examiner's certificate states a belief that the indi­
vidual is mentally ill or mentally retarded and likely to injure himself or 
others if allowed to remain at liberty, the judge of such court shall issue 
an order authorizing any health officer, peace officer, or director of a 
facility to take the individual to a facility in the community in which 
he is residing or .to the nearest facility to await hearing." (66-329 (c) 
Idaho Code). 

A person may be taken into custody in anticipation of involuntary commit-
ment also under the provisions of Title 56: 

"If such application (for involuntal)UOinmitment) states a belief that 
the individual is likely to injure .liiffiself or others if allowed to remain 
at liberty, the judge of such court shall issue an order authorizing any 
peace officer, or the director of the State Department, or either of 
them, to take the individual into protective custody to await hearing." 
[56-237 (c)ldaho Code] . 

Thus, we are of the opinion that Idaho law allows a person to be taken into 
custody prior to an involuntary commitment hearing only where it .is ordered by 
the court and there is belief by petitioner that the person is mentally ill or re­
tarded and likely to injure himself or others if allowed to remain at liberty. 

AUTHORITIES CONSIDERED: 

1 .  Idaho Code 59-201 (p}, 56-237 (c), 66-3 17 (b) and (c), 66-329 (c). 

DATED this 22nd day of October, 1 975 . 

ANALYSIS BY: 

CURTIS EATON 

. ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

Assistant Attorney General 

ATIORNEY GENERAL OPINION NO. 62-75 

TO: Richard L: Barrett 
State Personnel Director 

. Idaho Personnel Commission. 
B.uilding Mail 

: . . . ' · . 

Per request for Attorney General Opiniof1,_ 
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QUESTION PRESENTED: You have asked our opinion as to whether various 
classes of hourly employees are entitled to compensation for holidays. Specifi­
cally, you asked for an opinion as to each of the following examples: 

1 .  Temporary hourly employees working 8-5, Monday through Friday, the 
holiday falls on Friday and the office is closed. All the salaried employees re­
ceive regular compensation for that day. Would the hourly employee also be 
eligible for eight hours of pay at the normal hourly rate? 

2. The employee works part time, 8-5, Monday through Wednesday of each 
week. Again, the holiday falls on Friday. Would the employee be eligible for a 
full day's pay at the normal hourly rate for Friday? 

3. The employee works part time, half days only, on Mondays, Wednesdays, 
and Fridays. The holiday falls on Friday and the office is closed. Should the em· 
ployee be paid for the holiday, and if so, for how much? One-half day which 
he nonnally works? or a full day as would be the case with the salaried 
employee? 

CONCLUSION: 

1 . Yes. 

2. The employee would not be eligible for holiday pay. 

3. The employee should be compensated for the one-half day which he nor­
mally works. 

ANALYSIS: The answers to the questions presented tum primarily on the con· 
struction given to Section 67-5336,ldaho Code which provides: 

PAID HOUDAYS - EXEMPTION FROM HOLIDAY WORK - All 
holidays as defined herein are declared to be days worked for the nor· 
ma/ work week of employees. Employees shall be exempt from work in 
state service on days declared by this act to be a holiday, subject to the 
provisions of Sections 67-5328 and 67-5329, Idaho Code. (Emphasis 
supplied). 

' 

Literally construed, the first sentence of this statute deems a holiday to be a 
day worked solely on the basis that the holiday in question · falls within lin em· 
ployee 's nounal work week. Critical in its absence is any standard by which the 
term .. normal work week" may be measured. No variable is referenced which 
contemplates the fact .that normal work weeks :are �'rionnal"·olily to the person 
working them, i.e., a three day, twelve hour work week may be just a8 nounal to 
one employee as a five day, forty hour week is to another. 

· · · 

The second sentence of the statute affords some clarity by exempting em· 
ployees from working on the holiday in qliestion. Inferentially; thc(employees' 
nounal work week must include a work day on Which the holiday fatts or else 
there is nothing to which the exemption· can attach; Therefore 0one Who·nor· 
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mally works five .days a week, Monday through Friday, is exempt from working 
any of the days ·in question on which the holiday falls. The holiday is deemed to 
'be a work day, both. for purposes of compensation that day and for any ·compu­
tation of total hours worked as a foundation for the requirement of overtime 
pay. 

This construction of Section 67-5336, Idaho Code, advances the legislative· 
policy declaration of Section 67-5326, Idaho Code which provides in pertinent 
part: 

It is hereby declared to be the policy of the legislature of the state of 
Idaho that aJl employee� of the several departIµents of the state govern­
ment shall be treated equally with reference to hours of employment, 
holidays, and vacation leave . . .  

Arguably, this could be read to mean that the employee who works a half-day 
one day a week i.e., four hours, should receive eight hours of pay for each holi­
day as would his counterpart who \yorlcs five days a week, eight hours a day. 
In any given week in which a holiday occurs, the part time employee would be 
working * hour for each hour of holiday pay whereas, �s full time counterpart 
would be working four hours for each hour of holiday pay. Any implementation 
of Section 67-5336, Idaho Code which would give vitality to the preceeding 
hypothetical inust be suspect: Inherently, the policy declaration of Idaho Code, 
Section 67-5326 that all state employees "shall be treated equally with reference 
to . . .  holidays . . .  ", calls for some method of determining holiday pay which 
reflects actual time worked by an employee. 

Regarding your specific questions, example number 2 involves an employee 
who works 8-5, Mopday · through Wednesday. Th,e holiday fall!\ on a Friday. 
Construing Section 67-5336 and 67-5326, in pari materia, the employee would 
receive no holiday pay since Friday would not be a day worked in his "normal 
work week". 

Applying the same . reasoning, the employee in your example number 3 who 
works half days on Mondays, Wednesdays and Fridays, would be entitled to one­
half day holiday pay. 

Your example number- l involves.a temporary employee working 8-5, Mon­
day through Friday. Because he is a temporary employee, a somewhat different 
legal analysis is required. 

Section 67-5303, ldaho Code provides in pertinent part: 

All departinents of the State of Idaho and all employees in such depart­
ments, except those employees specifically exempf; shall be subject to 
this act and to the system of personnel administration which it-prescribes. 
Exempt employees shall be: 

. . .  (m)Temporary employees. 
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Thus Section 67-5336, Idaho Code, which provides that holidays are "days 
worked for the normal work week of employees", is not directly applicable to 
temporary employees. Nevertheless, temporary employees should, be paid for 
holidays if those holidays fall upon days they would otherwise have worked as 
a part of their. normal ·work week. This result follows from the policy directives 
of the legislature contained in Section 67-5326 and Section 67-5303A, Idaho 
Code. 

Section 67-5326,/daho Code provides in pertinent part: 

It is hereby declared to be the policy of the legislature of the state of 
Idaho that all employees of the several departments of the state govern­
ment shall be treated equally with reference to hours of employment, 
holidays, and vacation leave . . .  (Emphasis supplied). 

And Section 67-5303A provides: 

All state employees exempt from the personnel commission shall be 
compensated at a level as close as is practical to comparable classifica· 
tions in classified service. 

These directives indicate a clear legislative policy that all employees be treat· 
ed equally, as much as possible, with regard to conditions of employment, in· 
eluding holidays. 

· 

Thus the rule for temporary· employees should be the same as that for other 
employees. For purposes of holiday pay, all employees should be paid a sum 
equal to that which would have been earned on the day in question even though 
they were in fact excused from work to observe a legal holiday. 

AUTHORITIES CONSIDERED: 

1 .  Sections 67-5303, 67-5326, and 67-5336,Jdaho Code. 

DATED this 28th day of October, 1975. 

ANALYSIS BY: 

ATIORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Deputy Attorney General 

DAVID G. HIGH 
Assistant Attorney General 
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ATIORNEY GENERAL OPINION NO. 63-75 

TO: David H; Leroy . 
Ada County Prosecutor 
1 03 Courthouse 
Boise, Id 83702 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

J . Idaho Code Section 63-207, which became effective July 1 ,  of this year 
requires the County Assessor to penalize an owner who attempts to evade taxa­
tion by doubling the assessment of the property when the property is discover­
ed. The statute requires the double assessment in cases where the evasion took 
place "for the current year, or the preceding year or years." This seems to be 
in direct conflict with Idaho Code Section 63-1204 which states "taxes on per· sonal property will not be subject to assessment or collection at any time after 
the second calendar year following the year for which such tax is imposed". 
Assuming discovery by the county assessor of property, the owner of which 
purposely evaded taxation for several years, can the assessor act uilder 63-207, 
for the purpose of the double assessment, or does 63-1204, limit the liability of 
the evading taxpayer? 

2. Idaho Code Section 63-207, was amended by the recent legislative session 
and the assessment penalty was changed from a three time assessment to a two 
time or double . asseSsm.ent figure. The probleµi arises in trying to decide what 
the threshold date for the penalty is for the purpose . of deciding whether a 
time or double assessment should be made. In other words what is the threshold 
date for penalty purposes; is it the date that the discovery is made (which might 
well be prior to the effective date of the new revisions of 63-207) or is it at the 
time that the assessment for the current year is made (which would be after the 
effective date .of the new 63-207)? In most cases the property has been discover­
ed prior. to July 1 ,  1975, the effective date of the new 63-207 provisions, how­
ever the assessments are being done after the effective date of statute. 

3. Idaho Code Section 63-208, was also adopted by the recent legislative 
session. This proviSion allows for a penalty upon non-resident property owners 
for failure to provide the assessor With a Taxpayers Declaration of Taxable 
Property;·  The penalty is a lump sum ·0ne•Hundred Dollars, plus ten percent of 
the assesse.d value of the propertY� This statute also went into effect July 1 ,  
1975, The · question here�is 'when does the 63-208 penaltY become available to · 

the ·asse8sor? Is it·!lvailable to' the assessor only as to property discovered after 
July 1 ;  1975Hldil the alternative, is the· penalty available to the assessor on any propef7 which' has been di5covered prior to the date of a8sessment? 

.,- "'.' , ': . .  : •; o :_ · , ; ·. · 

4)Fin3ny; ·are.Jda/10 Cooe' Sections 63�207 and · 63-208, and the penalties 
proVidecFthereht,)iltemative in nature or may an as5e'ssor 'penalize a non-prop-
erty;ownerunder both pfoVisions of the code? ' ' ' ' 
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CONCLUSIONS: 

1 .  With regard to personal property only, the penalty imposed by Idaho 
Code § 63-207 is limited to those years which are not barred by the statute of 
limitations contained in § 63-1204. 

2. The 1975 amendment to Idaho Code § 63-207 applies only to property 
assessed after July 1 ,  1975. Therefore, it only applies to property placed on the 
subsequent roll and personal property assessed between July 1 and July 7, 1975. 

3. The penalty provided by § 63-208 also applies only to property assessed 
after the effective date of the amendment - July 1 ,  1975. 

4. The duties required of the assessor by Idaho Code § 63-207 are mandatory 
and ministerial only. That penalty must be assessed by the assessor when the pre­
scribed conditions precedent are met. The § 63-208 penalty is discretionary but 
may be imposed in proper cases. The Board of Equalization may exercise discre­
tion to excuse liability for good and sufficient cause in either· case. 

ANALYSIS: The questions you pose result from seve'ral amendments made by 
the 1975 legislature to §§ 63-207, 63-208 and 63-1204. It is a general rule of 
statutory construction that laws enacted by the same session of the legislature 
and relating to the same subject matter should be construed together. See 
Peavy v. McCombs, 26 Idaho 143 ;  State v. McBride, 33 Idaho 1 24; State ex rel 
Mitchell v. Dunbar, 39 Idaho 691 .  In Peavy (supra.) the Idaho court said: 

"The rule that statutes in pari materia should be construed together 
applies with peculiar force to statutes passed at the same session of the 
legislature; they are to· be construed together, and should.be construed, 
if possible to harmonize and give force and effect to the 'provisions of 
each." 

If two acts ·are irreconcilable, only then will the latter act repeal the earlier 
act. Good v. Boyle, 67 Idaho 512 ;  Ada .County v. State, 93 Idaho 830� State 
v. Roderick, 85 Idaho 80; State v. Bell, 84 Idaho 1 53.  We have applied these 
rules of statutory construction in reaching our conclusions. 

The penalty for willfully concealing or otherwise secreting .property from the 
assessor has ex,isted for many years. § 63-207 was originally. enacted in 19 P 
.(Session Laws; 19 13 ,  Chapter 58, § 20). and not amended,until 1975 (Session 
Laws, 1975, Chapter 216, ,§ 2). Originally, the seci_ion provided that- property 
upon discovery -must be assessed at three times its value for eaph year.it h.as es-

. caped assessment. This penalty could not be abatec;l. -The.J975 amendmel)t 
reduced the assessment from a treble to a double assessment and g�ted �o the 
County Boar<Js of Equalization discretion ·to excuse the penalty for good ci,.use. 
The language relating to assessment for prior ,years was not addre�d. in .the 
1975 amendatory act. During the same session, the legislature amended § 63-
1 204 (Session Laws, 1 975, Chapter 235) to provide a period of limitation for 
assessment and <;Qllection of taxes on Personal. property. The secti()ll \Vas 
amended to provide, "Taxes on personal property shall not be.subje�tto as�ss· 
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ment or collection at any time after the second calendar year following the year 
for which such taxes were imposed." The legislature's intention to impose a 
period of limitation is reflected in the title of the act. The title is an appropriate 
aid · to ascertaining legislative intent. E.g. Leonard Construction Company v. 
State Tax Commission, 96 Idaho 893 (1 975). The title of the act provides: 

AN ACT 

AMENDING SECTION 63-1204, IDAHO CODE, RELATING TO THE 
COLLECTION OF TAXES ON PERSONAL PROPERTY' TO STRIKE 
REFERENCES TO ANY PARTICULAR YEAR, AND TO IMPOSE A 
LIMITATION PERIOD FOR ASSESSMENT AND COLLECTION OF 
TAXES ON PERSONAL PROPERTY. " (Emphasis supplied). 

We conclude that the amendment io § 63-1204 was intended and should be 
construed as a statlite of limitations. Therefore, to the extent that § 63-207 may 
authorize the assessment of property willfully concealed for past years, that 
authority is limited, as to personal property, by the statute of limitations now 
imposed by § 63�1204. It must be noted that all of Chapter 1 2  of Title 63 and 
this section in. particular (i.e., 63-1 204) applies only to the assessment of per­
sonal property. Chapter 2 of Title 63, however, contains general provisions re­
lating to ;the assessment of both real and personal property. Consequently, the 
limitation prescribed by § 63-1204 does not . affect any authority granted pur­
suant �o. § 63.�207 ·to impose the punitive assessment · for any prior years during 
which f!!al property may have escaped assessment because of the owner's willfull 
concealment ofthat property or by a.willfull failure to report it . 

. As previously noted, the 1975 amendment to I 63-207 reduced the willfull 
concealment penalty from a treble to a double assessment. The section provides 
that willfully concealed property shall be assessed at two times its value. The 
effective date of the amendment is July 1 ,  1 975. ( s  67-5 10) However, § 63-
306 provides that the assessment of real property shall be coinpleted on or be­
fore , the. fourth Monday· in June. Since the Statute provides that real property 
assessment. must be· completed prior t9 the effective date of the amendment to 
§ 63.207; the amendment cannot apply to 1975 real property assessments 
(with the exception' of real .property placed on the subsequent roll - discussed 
infra.). Regarding personal property, § 63-1 203 provides that the assessment 
must be completed prior to the first Monday in July. In 1 975, the first Monday 
in July was July .7, 1975. The 1 975 amendment to § 63-207 would apply to per­
sonal property actually placed upon the assessment roll betWeeri July 1 ,  1 975 
and July 7, 1 9.75. In other ·words, property which was willfully concealed, etc., 
by the · taxpayer,: discovered by 'ihe assessor and subsequently assessed by him 
during the'period July · 1 through July 7, 1975, would be assessed at two times 
rather than three times its actual assessed value. 

' . , . ;.  

Both real property and personal property may, in appropriate circumstances; 
be placed' upon ;a .subsequent rott: R.eal'propertY disc0vered after the fourth 
Monday:·of:Jiine'to have been '�dvertently orilitted" from the real roll may be 
entered' ori·asubseqtierit·rOll. (t 63-306) Certain classes of personal property may 
also be, entered onto a subseqtient roll. (s 63�1203) Property 'Which may be en-
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tered on the subsequent personal property roll includes, "all personal property 
which has during the year escaped assessment." (§ 63-1203) Property which is 
subject to entry on either the real or personal property subsequent roll would be 
sµbject to the newly amended provisions of § 63-207 .• That is, if it was willfully 
concealed, etc., it would be assessed at two times its appraised value. In other 
words, the amendment is effective only as to property entered on the roll on or 
after July 1 ,  1975. It must also be noted, however, that § 63-1203 only permits 
the entry of personal property on the subsequent roll for the current year. 

Your third question is directed to the new penalty created by the legislature's 
1975 amendment to Idaho Code § 63-208. The section. as amended states: 

"in the event the assessor fails to receive the taxpayer's declaration as 
required, the property owner ma/.be assessed in addition to tax the 
sum of one Jtundred dollars ($100) plus ten percent (10%) of the as· 
sessed value of such property' the ad,dition to tax to . be distributed to 
the current expe�e fund of the couniy." (Emphasis supplied). 

The newly amended § 63-208 is contained in the same act as is the amend­
ment to § 63-207. As previously observed, that act became effective on July l, 
1975 .. The penalty, therefore, may be applied to property· assessed on or' after 
July J ,  1975. As we have seen from the previous diScussion, oilly real property 
entered on the subsequent roll can be affected since the assessment: of all other 
real property must be completed prior . to ·the · fourth Monday in · June. As to 
personal p_roperty' the penalty could only be applied to property entered upon 
the personal roll between July first and the first Monday in July (JWy 7, · 1975) 
or to property properly entered on the subsequent personal property roll. In 
short, the effective date for the imposition of penalty is the same as the effective 
date for the.modification of the willful-concealment penalty. 

. . 
Your last. question asks whether the penalties prescribed in §§63-207.and 63-

208 are alternative penalties. The circumstances to which the two · penalties 
apply are similar but distinguishable. The § 63-207 penalty applies to property 
which is willfully .  "concealed, removed; transferred, misrepresented, or not listed 
or declared by the owner . . .  " If this circums�ce exists, the assessor "must" 
upon discovery assess the property at two times its value. The assessor's duty·is, 
therefore, not' discretionary but is. the mere ministerial obligation ta multiply: the 
assessed value of the property by two. (Even·though of necessity· the assessor 
must exercise �ome discretion in the . determination of whether· the owner's 
acts were "willfull "). This like all procedures prescribed by the legislature for 
levying, assessing and collecting taxeii must be strictly. obserVed. (Tobias . v. 

State 'fax Commission, 85 Idaho 250). The . Board of Equalization; however, 
has now been -granted the authority· to review. and, for proper,cause, excuse the 
penalty. Prior to 1975, this discretion was specifically denied to the .Board of 
Equalization. The asse�r's duty, however, is clearly mandatory. 

It must be obse�ed �t this· point that the doubi� assessment pe��ty may be . 
a�pli�d to circumstances where iQe ,owner willfully. refuses to :declare his prop;. 
erty� The 1975 session of the legislatµre specifically added .the· words "or de• 
clared" to the list of acts requiring iJnposition of the penalty. As the statute.now . 
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reads, if the owner has willfully not listed or declared his property, the double 
assessment must be made by the assessor. 

The penalty provided by § 63-208 is somewhat different. In marked contrast 
to the mandatory § 63-207 penalty, the assessor is granted discretionary author­
ity to impose or not to impose the 63-208 penalty in the first instance. It applies 
only to circumstances where the a5sessor has .failed to receive the declaration. 
Therefore, the factual circumstances under which the 63-207 penalty must be 
imposed. But there is overlap between them. For-example, a taxpayer may sub­
mit his declaration to the assessor and, therefore, avoid the imposition of the 63-
208 penalty; however, he may willfully fail to list or declare all of his property 
on his declaration and thereby subject himself to the penalty prescribed in 63-
207. The opposite circumstance would arise in the case of a taxpayer who failed 
to submit a declaration but whose failure was not willfull. This taxpayer could 
(at the discretion of the assessor) be subjected to the $100 plus ten percent pen­
alty. The third possible circumstance is the taxpayer who willfully conceals his 
property and willfully fails to submit a list or declaration to the assessor. This 
factual -Circumstance would meet the conditions precedent required for both 
penalties. The assessor would have no choice but to apply the mandatory double 
assessment penalty of 63-207. He would also have authority to add $ 100 plus 
ten percent of assessed valuation (prior to doubling) if in the exercise of his 
sound .discretion he felt it appropriate to do so. Whether or not the imposition 
of both penalties would be an abuse of discretion could only be determined in 
light of specific factual cifcumstances relating to a specific taxpayer. However, 
the statute provides a safeguard. Both penalties may be reviewed and for good 
and .:S1Jfficient cause excused by the Board of Equalization. Additionally, the 
decision of. the Board of Equalization is subject to review by the Idaho Board of 
Tax Appeiils (Idaho Code § 63-2210) and ultimately by the courts of this state 
(Idaho Code § 63-3812). 

AUTHORITIES CONSIDERED: 

L Idaho Code, H 63-207; 63-108; 63-306; 63-1203 ; 63-1204; 63-2210; 63-
38 12; 67-5 10 . . . 

2. Peavy v. McCombs, 26 Idaho 143. 

3. State v. McBride, 33 Idaho 124. 

4. State ex relMitchellv. Dunbar, 39 Idaho 691. 

5. Goodv; Boyle, 61 Idaho 5 1 2. 

6. Ada County v. State, 93 Idaho 830. 

1. State v; Roderick, 85 Idaho 80. 

8.0State v.'Bell, 84 Idaho 153� 
.- . .  , ·, - r . ·  

9:,Leontird Conatrucilon 'Company v: State Tax Commission, 96 Idaho 893 
(1975)�'· 

. . . . . 
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10. Tobias v. State Tax Commission, 85 Idaho 250. 

DATED this 3rd day of November, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L KIDWELL 
Attorney General 

THEODORE V. SPANGLER, JR. 
Deputy Attorney General 

ATTORNEY GENERAL OPINION NO. 64-75 

TO: Representative Edward W. Rice 
1 2 14 Johnson Street 
Boise, ID 83705 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: We interpret your letter of September 8, 1975, as 
asking two questions. 

1 .  You ask whether or not use taxes may be assessed upon the purchases by 
physicians of (a) professional publications, (b) magazines and publications of 
general readership, (c) professional cassettes, (d)professional instruments, and 
( e) medical supplies and specifically :prescribed and compoun�d medicines for 
patients not obtainable locally througµ pharmacies or hospitals. 

i '  
2. You ask that if use taxes can be assessed on the above items, would the 

use tax liability extend to magazine i subscriptions purchased by individuals as 
well as members of other professions . .  

CONCLUSIONS: 

1 .  The use tax levied by § 63-362 I , Idaho Code, applies to each of the items 
listed in (a) through (e) above subject to an offsetting credit for any sales taxes 
actually paid or specific exemptions contained in § 63�3622. 

2.  Purchases by individuals or members of other professions are generally 
treated no differently than purchases made by physicians. 

ANALYSIS: The Idaho Sales Tax Act (Title 63, Chapter36, Idaho Code) 
levies both a sales and· a use tax. (§ 63-3619 and § 63-362 1) It is generally ac· 
cepted that the purpose of the Sales Tax Act is: to impose a tax, upon the con· 
sumptive use of tangible personal property in Idaho. To achieve this, the Act im· 
poses a tax upon the retail sale ofi tangi�le personal prpperty withinJdaho, 
subject to certain exemptions. The tax is levied upon the sale (not Up!Jn the 
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property sold) and is imposed upon the purchaser. The retailer is charged with 
the duty of collecting the tax and remitting it to the State of Idaho by filing a 
return with and paying the money over to the State Tax Commission. Idaho, in 
common with every other state imposing a sales tax, also imposes a concurrent 
use tax upon the . privilege of using, storing and consuming tangible personal 
property within the State of Idaho. (§63-3621) This tax is also imposed directly 
upon the consumer. The Act states: 

"Every person storing, using, or otherwise consuming, in this state, 
tangible personal property is liable for the tax. His liability is not ex­
tinguished until the tax has been paid to this state except that a receipt 
from a retailer maintainiJig a place of business in this state or engaged 
in business in this state given to the purchaser is sufficient to relieve the 
purchaser from further liability for the tax to which the receipt refers." 
(Idaho Code § 63-3621 (a)] . 

The purpose of a use tax is to enable · a state to impose a tax upon the con­
sumption of property which was not or could not be subjected to a sales tax at 
the time of purchase. (CHH All-State Sales Tax Reporter p 126). Most com­
monly, the use tax applies to property which is purchased outside the state. If 
a sale occurs ou.tside the state, then Idaho cannot impose a tax on that sale. 
Similarly, if the seller has no place of business or other con tact with the State of 
Idaho, it cannot be required to collect and remit sales taxes even though the 
property sold may be shipped to an Idaho resident and consumed by the Idaho 
resident 'Within the state. These principles were established a number of years 
ago by the United States Supreme Court. (Miller Bros. Co. v. Maryland, 347 
U.S. 340). Following the decisions of the Supreme Court, states which imposed 
sales taxes enacted statutes imposing use taxes upon the privilege of consuming 
property within the state. In order to comply with the requirements of the 
Interstate Commerce Clause and to prevent double taxation, taxpayers could re· 
ceive a credit against the use tax for any sales taxes paid to the state in which the 
sale . took place. ·  However; as a matter of comity between the states, the majority 
of sales tax states permit a "freeport exemption" - this is, property purchased 
in the state for immediate shipment and use outside the state will be exempt 
from the sales tax. [e.g;, s. 63-3622 (§)] • This permits the state in which the prop­
erty is actually consumed to impose the complementary use tax upon the use of 
the property. 

The net result of the foregoing is that the storage, use or other consumption 
of tangible personal property in Idaho is subject to a use tax. If a sales tax was 
paid by the purchaser at the time of purchase either to Idaho or to another state , 
the use tax liability. will be extinguished to the extent of the sales taxes paid. 
[See § 63-3621 (c) & (I)] . Otherwise, all tangible personal property u5ed, stored 
or consumed in Idaho is subject to a llSe tai unless one of the specific exemp­
tions contained in the Sales Tax Act applies; 

There are. two sources of exemptions found within the Sales Tu Act. 

The ·first exemption is for those· sales .which are ·not "retail sales" within the 
defmition. of the Act. [S 63•3609 & I 63-3620 (c) & 1 63-3621 (f)] . If a sale is 
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made to a purchaser who is himself a retailer and will resell the property which is 
the subject of the sale at retail, then no sales tax applies to the sale. This Hresale 
exemption" is necessary to insure that the tax is paid by the ultimate consumer 
as intended and not by a purchaser who is purchasing inventory for resale. The 
only circumstance und�r which this exemption would apply to a physician 
would be a physician who actually sells medicines, medical supplies and other 
items of tangible personal property to his patients. Such a physician, however, 
would be required to register as a retailer under the Sales Tax Act and to charge 
his patients sales tax and remit it to the State Tax Commission. (§ 63-3620) In 
such an instance, no use tax would apply. 

The second source of exemptions from the Idaho Sales Tax Act are those 
specific exemptions enumerated in § 63-3622. More than twenty exemptions to 
both sales and use taxes are enumerated therein. Most of them are obviously 
inapplicable to the situations ·which you pose. The other exemptions usually 
would not apply to a physician. 

Some of the exemptions deserve specific comment. Subsection (p) exempts: 

"Sales of drugs, sold by a registered pharmacist, and the sale of oxygen, 
all upon prescription of a practitioner licensed to prescribe drugs to 
human beings in the course of his professional practice." 

Drugs purchased by a physician from a registered pharmacist would be ex­
empt from both sales and use taxes if purchased upon .prescription. However, 
drugs sold by a physician, even if sold pursuant to prescription, would not be 
exempt since a physician is not normally also a registered phannac:;ist. Oxygen, 
however, would always be exempt if sold by prescription. 

Subsection (r) exempts: 

"Sales to and purchases by hospitals, educational institutions, and canal 
companies which are nonprofit organizations. As used in this subsec· 
tion, these words shall have the following meaning: 

(1) 

(2) Hospital as used herein shall include nonprofit institutions li­
censed by the state for the care of ill pe_rsons. It shall not extend to 
nursing homes or similar institutions or organizations." 

All sales to and purchases by a nonprofit institution licensed for the care of 
ill persons will be exempt. However, most doctor�s offices or clinics would not 
qualify as nonprofit institutions. Therefore, they enjoy no exemption from 
either sales or use taxes under this. provision. 

Some special comments should also be made. in regard to publications such as 
magazines. Magazines are tangible personal property within the defiilition of 
that tenn in the Sales Tax Act. Consequently, their use, storage or other con· 
sumption within this state is subject to the use tax unless an appropriate .sales; 
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tax was paid at the time or purchase or one of the specific exemptions contained 
in the Sales Tax Act applies to it. The only exemption relating to periodicals is 
that contained in Idaho Code § 63-3622 (k) which refers only to religious litera­
ture published and sold by a bona fide church demonination. Therefore, in the 
absence of an express exemption, the purchase· of the periodicals is subject to a 
sales tax. Unless a sales tax is imposed upon the purchase, the storage, use or 
other consumption of the magazine within the State of Idaho is subject to a use 
tax. We note that this application of the use tax is not unique. Although 2 1  
states expressly exempt from sales and use taxes the subscription purchase of 
magazines, virtually every state not having an express exemption (approximately 
16 states) imposes a use tax on the use of magazines within the state - the tax 
being measured by the subscription price. 

Turning finally to your second . question regarding magazine subscriptions 
purchased by individuals as well as members of other professions, we find that 
the question is too broad to be specifically answered. The possible exemptions 
which .a specific purchaser in · a specific-. circumstance may enjoy will influence 
the detennination of whether or not a sales or use tax is dile. However, the 
Sales Tax Act contains no general exemption from either sales or use taxes for 
magazines and other periodicals purchased by consumers not entitled to a 
specific exemption. An examination of the Act does not reveal any general ex­
emption to be enjoyed by individuals or by professionals such as lawYers or 
accountants. 

AUTHORITIES CONSIDERED: 

l .  Idaho Code, Sections 63-3609; 63-3619; 63-3620 (c); 63-3621 (a), (c), 
(t), (I); 63-3622 (k), (p), (r), (s). 

2. Miller Bros. Co. v. Maryland, 341 U.S. 340. 

DATED this 4th day ofllfovember, 1975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

THEODORE V. SPANGLER, JR. 
Deputy Attorney General · 

· ATTORNEY GENERAL OPINION NO. 65-15 

TO: . Mr. Alfred E. Barrus 
Prosecuting Attorney 

· Cassi& County, Idaho 
·- 1419 Overland Avenue 
Burley; Idaho 8381 8  
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Per request for Attorney General Opinion. 

QUESTION PRESENTED: Since the Idaho Legislature inadvertently failed to 
re-enact the "felony-murder" rule after the Model Penal Code was repealed, may 
the Idaho courts and prosecutors look to the common law for handling of such 
offenses? 

· 

CONCLUSION: No, the Idaho courts and prosecutors may not look to the 
Common Law for the felony-murder rule . 

ANALYSIS: The premise that the Idaho Legislature inadvertently failed to re­
enact the "felony-murder" rule after repealing the Model Penal Code is incor­
rect. The Legislature specifically re-enacted the felony-murder doctrine in 1972, 
S.L., ch. 336, p. 844, 928, but the felony-murder provisions were repealed in 
1973 and cannot be revived as part of the Common Law. 

I .  In 1972, the Idaho Code, § 18-4003 defined first degree murder to include 
the "felony-murder rule." 

All murder which is . . .  committed in the perpetration of, or attempt 
to perpetrate arson, rape, robbery, burglary, kidnapping of mayhem, is 
murder of the first degree . . . All other kinds of murder are of the 
second degree. 1972 Session Laws, ch. 336, p.  844, 928 . 

The punishment for murder ·was left to the jury's determination by Idaho 
Code,§ 18-4004. 

Every person guilty of murder in the first degree shall suffer death or be 
punished by imprisonment in the state prison for life, and the jury may 
decide which punishment shall be inflicted. Every person guilty of 
murder in the second degree is punishable by imprisonment in the state 
prison not less than 1 0  years and the imprisonment may extend to life. 

In 1973 ,  the legislature amended both § 18-4003 and § 18-4004 by specifi­
cally defining the acts which constitute first degree murder and providing for a 
mandatory death sentence for those convicte� of first degree murder. 

All murder which is perpetrated by means of poison, or lying in wait, 
torture, or by any other kind of wilful, deliberate and premeditated 
killing is murder of the first degree. Any murder of any peace officer 
of this state or of any municipal corporation or political subdivision 
thereof, when the officer is acting in line of duty, and is known or 
should be known by the perpetrator of the murder to be an officer so 
acting, shall be murder in the first degree. Any murder committed by 
a person under a sentence of murder of the first or second degree shall 
be murder in the first degree. All other kinds of murder are of the sec­
ond degree. 1973 Session Laws, ch. 276, p. 588. 

Every person guilty of murder in the first degree shall suffer death. 
Every person guilty of murder in the second degree is punishable by 
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imprisonment in the state prison not less than ten ( 10) years and the 
imprisonment may extend to life. 1973 Session Laws, ch. 276, p. 588. 

It would appear that the legislative changes in these statutes were made in 
response to the United States Supreme Court's decision in the case of Furman v. 
Georgia, 408 U.S. 238, 33 L.Ed. 2d 345 (June 29, 1972), which held that the 
discretionai-Y authority of the jury in detennining whether or not the death 
penalty should be imposed was unconstitutional. 

The intent in changing the statute appears to be that the Idaho Legislature 
wished to. correct its murder statute to confo� . to the ruling in Furman and 
proscribe certain acts which warranted a mandato'(y sentence of death. 

A brief review of the background of the felony-murder rule may be helpful 
in analyzing the Idaho law. 

Under the laws of England, which form the basis of this nation's Common· 
Law, murder was. described as; ''when a person of sound memory and discretion, 
unlawfully killeth any reason�ble creature in being, and under the King's peace, 
with malice aforethought, either express or implied." 4 Blackstone '.s Comm. , 
1 95,  21st Ed., 1844. I 

The Common-Law also provided that the element of malice in the definition 
of murder could be implied in many eases where no malice was expressed. Thus, 
a "felony-murder" doctrine was recognized. The accepted view of the rule was 
stated by Blackstqne i,n the 1700's: "And if one intends to do another felony, 
and undesignedly kills a man, this is also murder". 4 Blackstone '.s Comm. 200. 

Such broad language, however, was somewhat modified by Blackstone in 
illustrating the rule with three examples. "Thus if one shoots at A and misses 
him, but kills B, this is murder; because of the previous felonious intent, which 
the law transfers from one to the other. The same is the case where one lays poi­
son for:A; and B; against whom the prisoner •had no malicious intent, takes it, 
and it kills' him; this is likewise murder. So also if one gives a woman with child 
a medicine to procure abortion, and it operates so violently as to kill the woman, 
this is murder in the person who gave it." 4Blackstone's Comm. 200-201 .  

The felony-murder rule in the sweeping form declared by Blackstone was 
modified by later cases and does not represent the ultimate position of the 
English•Common Law. Analysis of later case law would suggest that the felony· 
murder .rule in England came · to be this: Homocide resulting from a felony com­
mitted · in 'a dangerous way, is murder. Perkins on Criminal Law, 2Ed, 1969, 
p. 39. 

. 

In the .United .  S.tates, the felony-murder rule originated by statute in 1794 
in the . Commonwealth .of Pennsylvania, with the essential language used in to­
day's 'statutes taken from the· Pennsylvania statute- of 1 860. Perkins on Criminal 
Law, p. 88-89 •. 
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The statutory provisions in this country have followed the Pennsylvania 
model and have modified the Common Law by applying the felony-murder 
doctrine to only certain felonies which are "inherently dangerous" to hwnan 
life; i.e., arson, rape, robbery, burglary. 

The history of the rule in Idaho dates back to the time Idaho was governed 
by territorial law. In 1864, the Territorial Legislature first enacted the ''felony­
murder" statute. 

All murder which shall be perpetrated by means of poison, or lying in 
wait, torture, or by any other kind of wilful, deliberate, and premed­
itated killing, or which shall be committed in the perpetration, or at­
tempt to perpetrate, any arson, rape, robbery, or burglary, shall be 
deemed murder of the first degree ; and all other kinds of murder shall 
be deemed murder of the second degree . . . Laws of the Territory of 
Idaho 1864, Criminal Practice Act, s 17,  p. 438. 

The fonn of this statute remained largely in this condition until the 1973 
amendments. In 1887, the statute was amended changing "shall be" to "is" and 
adding the crime of mayhem to the felony-murder rule. Revised Statutes of 
Idaho Territory 1887, Title VII, ch. 1 ,  § 6562 (p. 726). In 1935, the Idaho State 
Legislature amended the felony-murder rule to include the crime of kidnapping. 
1935 S.L., ch. 24, p. 4 1 .  

The original purpose of the felop.y-murder rule was to deter felons from kill­
ing negligently or accidentally by holding them strictly responsible for the kill­
ings that are the result of a felony or lin attempted felony. Payne v. State, 406 
P.2d 922, 924 (Nev., 1965). 

Under the felony murder doctrine·, malice is not a necessary requirement. 
People v. Fortman, 64 Cal. Rptr. 669, 675 (Cal. App., 1967). 

Under the "felony-murder" rule, when one person kills-another in the perpe­
tration of a common law felony, the element of legal malice is supplied to the 
homicide so as to make the homicide a murder. If the felony is one ofthe class 
enwnerated in the state's degree of murder statute, the murder becomes one of 
the first degree. Commonwealth v. Carter, 152 A2d 259, 261 (Penn., 1959); 
State v. Gruber, 19 Idaho 692, 299 (191 1). 

Since the Idaho. statute has changed the common-law d!'finitions of both 
"murder" and "felony-murder" by dividing murder into the first and second 
degree and restricting felony-murder to only inherently dangerous felonie�, de­
ference must be given to the statutory language rather than to the common-law. 

Since the statute has narrowed and qualified the general definition of murder 
by a distinct and substantive definition of murder of the -first-degree, a charge of · 
murder must follow the statutory language. People v. O'Callaghlin, 2 Idaho 156, 
158 ( 1886). 

. 
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It is well settled in Idaho that when a statue is amended by the legislature a 
presumption arises that 'a change in application of the statute was intended. 
DeRousse v. Higginson, 95 Idaho 173, 176 (1973). 

2• Reviewing the Legislative amendment of § 1 84003 of the Idaho Code, it is 
apparent that during the last days of the 42nd Legislative Session of 1973 , 
the Legislature intended to do away with the felony-murder doctrine in the 
State of Idaho. The legislation was originally introduced in the House of Repre­
sentatives by House Bill No. 195. There were two changes in the previous law; 
the additional designation of first degree murder committed by a person under a 
sentence for murder of either the first or second degree and the punishment of 
death for any person convicted of first degree murder. The House passed this 
version of the new law. 

The Senate amended House Bill No. 195 by striking reference to the death 
penalty and substituting a mandatory penalty of life imprisonment. This amend­
ment failed, however. 

Another amendment was proposed in the Senate which eliminated reference 
to the .. felony-murder" rule and mandated a sentence of death for every person 
guilty of first degree murder. This amendment passed the Senate and the House 

concurred in the amendment. 

The amended Legislation then passed the House on March 13, 1973, which 
was the day of adjournment. House Bill No. 195 with Senate amendments, 1st 
Regular Session of 42nd Legislature, 1 973 . 

When such a deletion is clear and unambiguous, it must be presumed the legis­
lature intended a change from .the previous law. It is also to be presumed that 
the legislature in enactment of a statute consulted earlier statutes on the same 
subject matter. State v. Long, 91 Idaho 436, 41 1 (1 967). 

3. Arguably, the legislature may have intended to lower the degree of murder 
of the "felony-murder" rule to that of second degree since § 1 84003 defines all 
other kinds of murder as being of the second degree. 

In view of the action on this statute during the 1 973 Legislative Session, it is 
apparent that the Idaho State Legislature intended to specifically exclude such a 
provision. from the laws of this State. Such a clear indication ofintent to elimin­
ate a certain portion of a statute cannot be regarded lightly. 

Since the Legislature chose to redefine the Common-Law crimes of murder 
and felony-murder, it is clear that the Legislature has chosen to control the 
subject of murder by statute and llot rely on the Common-Law. 

Further, since the common-law "felony-murder" doctrine has been changed 
by statute, the doctrine may also be retracted by statute. 

''An · obvious ·legislative change of a common law rule or term cannot be 
- ignored. Furthermore, when a statute is ameiided it iS presumed that a 
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change in application and meaning was intended." Swayne v. Depart­
ment of Employment, 93 Idaho 101 , 105 (1969). 

With no statutory provision for felony-murder, the doctrine has been repealed 
and cannot be classifie_d, or revived, under the general provision of second degree 
murder. 

4. The exact status of the Idaho criminal law in this area is not without con­
fusion, however. 

A companion doctrine to the felony-murder rule is the so-called "misde­
meanor-manslaughter" rule. In essence it is this: Homicide resulting from per­
petration or attempted perpetration of an unlawful act, less than an inherently 
dangerous felony, is mansalughter. It is apparent that such a rule clarifies the 
nature of the prohibited acts that come within the scope of manslaughter. When 
the statutes also contain a provision for felony-murder, this "rnisdemeanor­
manslaughter" rule makes it clear that homicide resulting from dangerous 
felonies is to be treated only as murder. 

Such a rule has been recognized within the Idaho manslaughter statute since 
the Territorial Legislature first enacted the provision in 1864. This early statute 
provided: 

Involuntary manslaughter shall consist in the killing of a human being, 
without any intent to .do so in the commission of an unlawful act, or a 
lawful act which probably· might produce such a consequence in an un­
lawful manner: Provided, That when such involuntary killing shall 
happen in the commission of an unlawful act, which; in its conse­
quences, naturally tends te destroy the life of a human being, or is 
committed in the prosecution of a felonious intent, the offense shall 
be deemed and adjudged to be murder. Laws of the Territory of Idaho 
1864, Criminal Practice Act, § 2 1 ,  p.439. 

Although the scope of involuntary manslaughter has been enlarged through 
the years, that portion of the statute pertaining to this rule has remained un­
changed. The statute § 18-4006, Idaho Code, in its present form reads in pertin-
ent part: 

' 

Manslaughter defined. - Manslaughter is the unlawful killing of a hu­
man being, without malice. It is of two kinds: 

1 .  Voluntary -

2. Involuntary - in the perpetration ofor attempt to perpetrate any 
unlawful act, other than arson, rape, robbery, kidnapping, bur­
glary, or ·mayhem; . . .  1972 Idaho Session Law, ch. 336, p. 844, 
929. 

The confusion arises because the criminal statutes retain a provision which is 
closely associated with the felony-murder doctrine even though the latter doc-
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trine has been repealed. Because the changes in the murder statute were not 
completed until the last day of the 1973 Legislative Session, the Legislature may 
have inadvertently failed to consider corresponding changes in the manslaughter 
statute. 

To resolve the problem and clarify the Legislative intent, the felony-murder 
provision should be re-enacted within the murder statute or the misdemeanor­
manslaughter,provision should be amended in the manslaughter statute. 

SUMMARY: At the present time, Idaho law does not include the felony-murder 
rule within its statutory definition of first degree murder. Consequently, Idaho 
prosecutors, in charging first degree murder, must prove either that the killing 
was wilful, deliberate, and premeditated; or prove that the killing was of a peace 
officer acting in the line of duty ; or prove that the killing was by a person under 
a sentence for first or second- degree murder. 

AUTHORITIES CONSIDERED: 

1. Idaho Code § 1 84003 ;  § 18-4004; § 1 8-4006. 

2. 1972 Session Laws, ch. 336, p. 844, 928, 929. 

3. 1973 Session Laws, ch. 276, p .  588. 

4. Furman v. Georgia, 408 U.S. 238, 33 L.Ed.2d 346. 

5. 4 Blackstone's Comm. 200-201 .  

6. Perkins On OiminaJLaw, 2nd Ed. 1969, pp39, 88-89. 

7. Laws of the Territory of Idaho 1 864, Criminal Practice Act, s 17, s 2 1 ,  pp. 
438-439. 

. 

8. Revised Statutes of Idaho Territory 1 887. Title VII, ch. l ,  s 6562, p. 926. 

9. 1935 Session Laws, ch. 24, p. 41 . · 

• : '  

1 0 .  Payne v. State, 40 6  P.2d 922, 924 (Nev., 1967). 

1 1. People v, Forman, 64 Cal. Rptr. 669, 675 (Cal.App.; 1967). 

12. Commonwealth v. Carter, 1 52 A2d 259, 261 (Penn., 1959). 

13; State v. Gruber, 19 Idaho 692, 699 (.19 1 1)� 

14. People v: 'O"Callaghaii� 2 ldaho 156, 158 (1886). 

15;  DeRousee v: Higgin.fon , 95 Idaho 173, 176 0973). 

16.:St:ate-v; Long; 9lldaho 436, 41 1 ( 1967). 
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17. Swayne v. Dept. of Employment, 93 Idaho 101 , 105 (1969). 

1 8. House Bill No. 195 with Senate amendments, First Regular Session of 
Forty-second Legislature, 1973. 

DATED this 28th day of October, 1975. 

ANALYSIS BY: 

GORDON S. NEILSON 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

Senior Deputy Attorney General 
Chief, Criminal Justice Division 

JAMES F. KILE 
Assistant Attorney General 
Criminal Justice Division 

ATTORNEY GENERAL OPINION NO. 66-75 

TO: Merlyn W. Clark · 
Prosecuting Attorney 
Nez Perce County · 
Lewiston, ID 83501 . 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: Whether real property purchased by the City of 
Lewiston in fee simple is subject to past property taxes and liens therefor. 

CONCLUSION: When a municipal corporation obtains complete unconditional 
title to lands, the title is freed by Arti�e 7, Section 4 of the Constitution of the 
State of Idaho from all past property taxes and liens therefor. 

ANALYSIS: During the year 1973, the City of Lewiston acquired by purchase 
certain tracts of land for various public purposes. As of January I ,  1973, the real 
property so purchased was not exempt from taxation, and, in each case, the 
City acquired title in fee simple. 

The general rule is that when title to property. is. not acquired by an exempt 
landowner until _after the date upon which current tax becomes a lien thereon, 
the property is held subject to such taxes. Manly v. Gibson, 14 m. 136 (1852); 
Thompson v. St. Francis Xavier Female Academy, 84 · N.E. 55 (lli., 1908); 
McCullough v. Ladies of Lorido, 92 N.E. 908 (ID., l910);Mc0illough v.>Logan 
Square Presbyterian Church, 94 N.E. 155 (ID., 191 1); Jefferson Post .No. 15 
American Legion v. Louisville, 280 S.W. 2d 706, 54 A.L�R. 2d 922 (Ky;, 1955); 
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Mcllenry Baptist Cl111r�h 1•. McNeal. 38 So. 195  ( Miss .• 1 905 1 ;  St. l.ouis Prm•i­
Jent A sSiJdativ11 v. Gruimei-. 1 99 S.W .  2c.l 409 ( Mo . . 1 947) .  

In  the instant case , t he property hecame suhject to a lien for the t axes c.lue for 
1 973 on J anuary I ,  1 'f73 . and . since the property was not e xempt from taxa· 
tion on that date, the property became subject to the taxes c.lue li.>r the en t ire 
year of 1973. Section 6i3- I 02, /Jalw Code. . ! 

1 lowever .  such taxes arc not enfor.,;,·;1hle against mun icipal corporal ions . 
Article 7 .  Section 4 of t he ('onst i tu t ion of the Stale of lc.laho provic.les as 
follows: 

" . . .  llle prope rty of lhe llnilcd Stales, except when taxation thereof 
is authorized hy lhe United States, the state . counties. towns. dt ies. 
villages, school d ist ricts. and other municipal wrporations anc.I puhli..: 
lihraries shall he exempt from taxat ion ." 

The Idaho Supreme Court has , on three previous occasions.  heen called upon 
to determine tlie validity of a lien for taxes upon property pu rchased hy the 
State of Idaho. In doing so. ii has state<l as follows : 

" 
•• . . . Every reason that re4ui res the exempt ion of the pub lic from taxes 
imposed after i t s  acquisit ion not on ly just ifies hut  necessi tates the hol<l­
ing that. while ownec.1 hy t he state, no proceeding may he t aken to en­
force the lien of any ta.x imposed against it .  Anc.1 the aut horit ies arc gen­
erally agreec.I that when the state acquires t i tle to propert y .  suhiect 
to the lien of a lax there for imposed against i t ,  further proceedings to 
en force the lien arc wit hout e ffect  . . .  " S1a1·e 11• Recd. 47 Idaho 1 3 1 .  
1 34.  272 P. 1 008 ( 1 9 :!8).  

Since the l ien is without e ffect .  i t  mus t  be cancelled upon the purchase of the 
property by the state or municipal corporation . Stat£' 1•. County of J\linidok.a. 
50 lc.laho 4 19 .  430. 298 P. 366 ( 1 9J I ) ; Sta1•e 11• Ca11y1111 (i11111ty. 67 Idaho 366, 
Jo8. 1 8 1  P.2d 1% ( 1 947) .  

AUTHORITIES CONSIDERED : 

I .  Art icle 7 ,  Section 4 .  Consti tut ion of the State of l <laho . 

� .  Idaho Cmk § 63- 1 0  2. 

·' - 1lla11�1· 1•. <ahson , 14 1 1 1 .  Uh ( 1 85 :! ) .  

. I 
4 .  77111mpso11 11• St. Francis Xaricr Fcmah- A rndemy . 84 N . E.  5 5  ( I l l  . . I '108 ) .  

5 .  McC11ll1111gh 1•. l.atlies of l.orido , 92 N.E.  908 ( Ill .. l lJ 1 0 ) . 

h. McC11/lm1gh v. J.oga11 Square Pr£•shyte;ia11 C/111rch . 94 N .E.  1 55 ( I l l . .  
1 9 1 1 ). 

-. 
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7. Jefferson Post No. 15 A merican Legion v. Louisville, 280 S.W. 2d 706. 
54 A .L.R.  2d 992 ( Ky . .  l'.J55) .  

8. McHenry Baptist Church 1•. McNeol. 38 So.  1 95 ( Miss., 1 905). 

9. St. Louis Providelll A ssociation I'. Gnmner. 1 99 S.W. 2d 409 (Mo .,  1 94 7). 

1 0. State I'. Reecl, 47 Idaho 1 3 1 ,  1 34 .  272 P. 1 008 ( 1 928). 

I I .  State 11• County ofMinicloka. 50 Idaho 4 1 9,  430, 298 P. 366 ( 1 93 1 ) . 

1 2 . State 1•. Ca11yo11 County . 67 Idaho 366, 368, 1 8 1  P.2d 1 96 ( 1 947). 

DATED this 1 7th day of Novemher. 1 975.  

ANA LYSIS BY:  

ATTORNEY GENERAL OF THE STATE OF IDAHO 

W J\ Y N F  L. K IDWE L L  
A l lorney General 

J. M ICHA EL K I NSELA 
Assis tant At torney General 

ATTORNEY GENERAL OPINION NO. 67-75 

TO : David H. Leroy 
Prosecuting A t torney 
Ada Coun ty Courthouse 
Boise . ID 8370 1 

Per request for At torney General Opinion . 

QUESTION PRESENTED: The Boise Independent School District has certified 
to Ada County an amoun t of taxes which h as been challenged as being beyond a 
maximum amount that the School District can levy. The County Commissioners 
have been warned to seek a legal in terpretation before they "consent to levying 
the requested assessmen t ." The coun ty, therefore, seeks an opinion as to wheth· 
er it  can or should include the School District's levy in its assessmen t  notices. 

CONCLUSION : The county neither levies nor consents to levy amounts which 
are requested by the School District . The taxes are levied by the School District 
and collected by the county. For the purpose of collecting the School District's 
levy . the county is the mere agent of the School District.  The county has no 
authori ty to review. mqdi fy . or reject the School Dist rict's levy. 

A N A LYSIS : Pursuant lo Idaho Code § 63-9 1 8 .  Ada County is charged with the 
duly of collecting l axes levied hy every city . town , village. school district or 
o t he r d ist ric t or municipality located within the coun ty when such taxes arc 
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levied according to law and certified to the counties in the manner provided by 
law. The Boise Independent School District is a chartered school district exist­
ing within the boundaries of Ada County. The district is empowered under the 
provisions of its Charter [Sec. 9 ( 1 7)) to levy taxes for the purpose of raising an 
amount of money required to meet its budget. The district, by its Charter, is 
required to certify such taxes to the auditor of Ada County. Nothing contained 
within the language of the Charter places a minimum limitation upon the 
amount of taxes which the district may levy. However, Idaho Code § 33-802 was 
amended in 1 973 to provide in pertinent part as follows: 

"The privilege of a charter notwithstanding all chartered districts shall 
reduce their school district levy for maintenance and operation pur­
poses by at least three (3) mills from the levy made for the 1 972-
1 973 school year. No increase shall be made in excess of the 1 972-73 
levy minus three (3) mills for maintenance and operation purposes 

. of chartered school districts unless such a levy increase in a specified 
amount be first authorized through an election held pursuant to §§ 33-
301 - 33406, Idaho Code, and approved by a majority of the district 
electors voting in such an election." " 

The question has arisen as to whether Ada County can collect and remit to 
the Boise Independent School District taxes levied by the school district in ex­
cess of the 1 972-73 levy minus three (3) mills. 

In analyzing this question, an important principle must be kept in mind. The 
power to actually levy taxes is given only to the school district. Under § 9 ( 1 7) 
of its Charter, it is the district itself which detennines the amount of revenue to 
be raised and sets the necessary levy upon the property located within the dis­
trict. These amounts are then certified by the district to the county auditor for 
collection.  The county, therefore, when it mails out assessment  notices to its 
residents which contain a billing for the school district levy among other levies is 
only collecting and . not levying these taxes. The county possesses no power to 
levy taxes on behalf of the school district. (The school district levy is not to be 
confused with the county school fund levy.) The principle that the county is 
acting only as a· collection agent and not levying taxes is reflected in the statute 
and has been recognized by the Idaho Supreme Court. § 63-9 1 8  in pertinent part 
provides: 

"All taxes of every city, town, village, school district or other district 
or municipality.-levied according to law and certified in accordance with 
the provisions of this act shall be collected and paid into the county 
treasury and apportioned to such city, town, village, school district or 
other district or murucipality . . .  " 

The Idaho Supreme Court has held that under this section county officials 
merely act as agents ' of the ta{ting authority for the purpose of collecting the 
tax levy. In Hamilton v. Village of McCall, 90 Idaho 253, 409 P.2d 393 ( 1965) 
the Idaho Court' said: · 
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"It is further contended by defendant that under the existing laws of 
this state the duties of assessing, levying and collecting municipal truces 
have been transferred from the municipality to the county officers and 
for that reason the Village of McCall had no control over the levying, 
assessing or collecting of its real property truces. This contention is dis­
posed of by the decision of this court in Bagley v. Gilbert, 63 Idaho 
494, 1 22 P.2d 227, wherein it was stated the county officials in col­
lecting the city taxes merely act as agents of the city in the perform­
ance of the duties required by them." 

The Bagley case cited by the Court is even more closely related to the ques­
tion posed here. That case .related to taxes levied by the City of Boise which at 
that time was operating under a charter just as the Boise Independent School 
District operates under a charter. The Idaho Supreme Court in the Bagley 
case ( 63 Idaho at 503) stated: 

"We have concluded that the amendment to Boise City's charter ( 1 90 1  
S.L., P. 109) is valid and not unconstitutional; that it can only be 
amended by special act; that Boise City is required to pay Ada County 
for services of its officers in assessing, collecting, equalizing and paying 
over said city taxes one-half of one percent of the amount so collected 
'as fast as the same are collected'; there is no inhibition in the Consti­
tution or otherwise that would prohibit the legislature from transferring 
the duties of the collection of Boise City taxes and other duties, as pro­
vided by the amendment of 1 901  Act [sic] heretofore referred to, from 
the city officials to the county officials. The county officials in collect· 
ing the Boise City taxes merely act as agents of the city in the perfor­
mance of duties required of them." (�mphasis added). 

We think it clear, therefore, that the county acts only as the agent for the 
school district for the purpose of collecting the District's taxes. The obvious 
legislative purpose is to simplify and make more efficient the burden of admin· 
ist.ering and collecting taxes levied by the several cities and taxing districts lo­
cated within a county. 

We do not think special significance should be placed upon the language in 
§ 63-9 1 8  to the effect that "taxes . . . levied according to law and certified in 
accordance with the provisions of this act, shall be collected [by the county] ." 
To conclude that Ada County should not collect the truces certified by the 
school district to it would be to say that every county must review in detail the 
legality of all taxes levied by every city or taxing district located within its 
boundaries. This conclusion cannot be drawn from the pro fonna phrase used 
in this one section. We think that the statutes relating to'ad valorem truces when 
read in para materia and as a whole clearJy 'contemplate that no such supervi­
sory or quasi-judicial authority .is granted to the various boards of county com­
missioners. The statutes, for example, provide no remedy or procedure to be 
applied in the event that the county commissioners were ·to determine that the 
school district's levy is unlawful. We conclude, therefore, that the proper course 
of action for the Ada County Commissioners ·and other county officials is to 
proceed to collect, in the manner provided by the statutes, the amount of taxes 
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certified to it by the Boise Independent School District. The question of the le­
gality of the school district's levy can and should be resolved in other forums. 
Since we are advised that there is currently pending in the Ada County Court 
an action brought against the Trustees of the Boise School District questioning 
the same levy on the same grounds, we shall refrain from expressing an opinion 
as to whether or not the 1 973 amendment to Jdalw Code § 33-802 can be said 
to have effectively amended the Charter of the Boise Independent School Dis­
trict or otherwise have limited the powers granted to the school district by its 
Charter. 

AUTHORITIES CONSIDERED: 

1 .  Charter of the Independent School District of Boise City, State of Idaho, 
as amended to May 10, 1 955.  

2.  Idaho Code § 33-802 as amended by the 1 973 Session Laws, Chapter 296 ; 
Idaho Code § 63-9 1 8 .  

3 .  Hamilton v. McCall, 90 Idaho 253, 409 P.2d 393 .  

4. Bagley v. Gilbert, 6 3  Idaho 494, 1 22 P.2d 227.  

DATED this 1 8th day of November, 1 975 . 

ATTORNEY GENERAL OF THE ST ATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 

ANALYSIS BY: 

THEODORE V. SHANGLER, JR. 
Deputy Attorney General 

ATTORNEY GENERAL OPINION NO. 68-75 

TO: Honorable S. Albert Johnson 
Representative, State of Idaho 
Route 2 North, Box 2 1 9  
Pocatello, Idaho 83201 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: .Is Section 34-6 14A, Idaho Code, (the so called 
"head to head" election statute for State Representatives) a legally enforceable 
statute pursuant to the Idaho Constitutiony-----

,., -

CONCLUSION: In the opinion of the undersigned, this statute contains provi­
sions cpntrar}' to the Idaho Constitution. Our recommendation is for the legis-
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lature to either modify the statute or pursue an immediate court test of its 
provisions prior to its utilization for election of State Representatives. 

ANALYSIS: Section 67-202, Idaho Code mandates the creation of thirty five 
(35) legislative districts within the State of Idaho. Further, that each such dis­
trict shall elect two members to the Idaho House of Representatives. Having so 
extended the right of suffrage, the legislature has prescribed the manner in which 
that suffrage is to be exercised through the enactment of Section 34-6 14A, 
Idaho Code. Its language requires candidates for the office of State Represen­
tative to file their declarations of candidacy by position. Commonly known as 
the "head to head" statute, it determines ballot status by declaration of candi­
dacy either against an incumbent or for the position vacaied by an incumbent. 
Further, electors may cast only one vote per declared position. The legitimacy 
of this statute is to be tested pursuant to Article I, Section 19, ldaho Consti­
tution. This provision guarantees to each elector the free and lawful exercise of 
the right of suffrage. Careful scrutiny of this provision suggests that Section 34-
6I 4A is legally defective . 

As enacted by the Forty Third Session of the Idaho Legislature, Section 34-
6 1 4A requires all candidates for the state house of representatives to declare 
their candidacy with the secretary of state by filing for one of the two repre­
sentative positions for the legislative district in question. Each district and its 
concomitant representation is statutorily created. 

The state is divided into thirty five (35) legislative districts. One {l)  
senator shall be elected from each legislative district.  Two (2) repre­
sentatives shall be elected from each legislative district. . . . Section 
67-202, /daho Code. 

Each district assumes a multi-member character for purposes of electing rep­
resentatives to the Statehouse. Two representatives are to be elected from every 
district, each being elected at large by the electors therein. The right of suffrage, 
i.e., the right to determine elected representation, has been statutorily extended 
in proportion to the number of representatives to be elected. Each elector may 
vote twice. Ibid, Section 34-6 14 {l) ,  Idaho Code. Having so conferred the suf­
frage, Section 34-6 14A, affects the manner in whi�h this right niay be exercised. 
It reads: 

Candidates for house of representatives. - A candidate for the house of 
representatives, when filing for such office, shall declare the office to 
which he desires to succeed, to-wit: " . . .  a candidate to succeed repre­
sensative , incumbent or retiring representative 
(insert applicable words)." 

An incumbent representative who is a candidate for reelection must 
file to succeed himself. , 

Each of the two representative positions in each district shall be separ­
ately and distinctly placed on the primary and general election ballots; ' 
and for each position to be filled the ballot shall state: "Vote for One." 
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The candidate receiving the greatest number of votes for the position 
he seeks shall be declared nominated, or elected, as the case may be. 

It has the following effects: 

I .  Candidates for the House of Representatives may not simply file 
for the office of representative but must file for either position A 
or B thereto, though neither position represents a subdistrict within 
the parent legislative district. 

2. Incumbents who seek reelection must file for one of the two posi­
tions but not either one. They may only file to succeed themselves. 

3 .  Ballot status is determined by a candidate's declaration for posi­
tion A or B. 

4. An elector's right to cast two votes is restricted to the confines of 
those declarations. He may exercise one vote only among those 
carididates who declared for position A. He may exercise his second 
vote among only those candidates who declared for position B. 

J 
Presumptively, Section 34-6 14A, Idaho Code was enacted pursuant to the 

authority of Article VI, Section 4, Idaho Constitution. 

The legislature may prescribe qualifications, limitations, and con­
ditions for the right of suffrage . . .  

However, the right of suffrage is specifically guaranteed by Article I ,  Section 
19, ldaho Constitution: 

No power, ·civil or military, shall at any time interfere with or prevent 
the free and lawful exercise of the right of suffrage. 

Thus the threshold question is whether the application of Section 34-6 14A, 
Idaho Code would in some manner restrict the constitutional guarantee of the 
"free and lawful exercise of the right of suffrage", such right having been con­
ferred by Sections 67-202 and 34-6 14 (a), Idaho Code. If so, this implementa· 
tion of the authority conferred upon the legislature would conflict with the 
guarantee made to each elector. The legitimacy of Section 34-614A, Idaho 
Code would thereby depend upon the resolution of that conflict. 

The "head to head" statute will act to inhibit the free exercise of the fran­
chise by affecting the manner in which two lawful votes may be cast. One vote 
only may be cast for a candidate who declares for position A and one for a can­
didate who declares for position B. Declarations of candidacy will be influenced 

_by the following considerations. First, given two incumbents of identical party 
affiliation who both seek reelection, challengers within the party are calculated 
to declare against the ''weaker" of the two ihcumbents. The statute forces a 
conscious decision · by each challenger to seek out the most vulnerable incum­
bent-> Having induced challengers to declare against the incumbent perceived to 
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be most vulnerable, Section 34-614A secures minimal challenge for the 
"stronger" incumbent and . produces a multiple challenge to the "weaker" in­
cumbent. Those who would vote for one such challenger are thereby precluded 
from voting for any other who declared for the same position, including the in­
cumbent. Those who wouJd cast ballots for any two candidates among those 
declaring for a single position are disenfranchised to the e.xtent of their second 
choice. Though they may lawfully cast a second ballot, the free exercise thereof 
is circumscribed. 

Second, given a primary election with two incumbents from separate parties, 
the probabilities outlined above are compounded. The lijcelihood is that the in­
cumbents will face little or no challenge for their respective party's nomination. 
Conversely, the open position in each primary election Will evidence the vast 
majority of candidates. Thus the effect of a "head to head" requirement in this 
instance is to discourage challenges to the incumbents and encourage declara­
tions to the unoccupied positions. The elector who as a consequence, finds his 
two choices to have declared for the unoccupied position is prevented from 
voting his conviction as regards the candidate of second choice . 

Third, given a primary election with no incumbents, the vices of Section 
34-S 14A, are Jess pronounced though no less real. Challenger declarations for po­
sition are not affected by the presence of an incumbent but rather by the actual 
or imagined strength of the respective challengers. Those · challengers who per­
ceive their strength to be greater are likly to file their declarations first. These 
surrogate "incumbents" are then those persons who candidacies intimidate or 
excite the remaining challengers. Ballot position becomes as important as cred­
ible issues. Jockeying therefore can -produce the bizarre result that those who 
sign two nominating petitions may be able to vote for only one such nominee. 
The language of Section 34-614, Idaho Code requires nomination by petition, 
said petition to evidence. the signatures of at least fifty electors from the district. 
It does not require declaration for po$ition for purposes of the nominating peti­
tion. The possibility therefore exists $at .those who sign two nominating peti­
tions may find that their candidates ultimately declare against each other. In 
that event or in any other where the elector's two choices have declared for the 
same position, the vote for the candidate of second choice is prevented solely by 
the artifice of ballot position. · · 

Fourth, should two incumbents from the same district seek reelection, each 
must declare to succeed themselves. Should the incumbents be · of a different 
party affiliation or hold divergent philosophical beliefs, neither may personally 
seek to address the views of the other through head to head candidacy. Section 
34-614A allows only for a confrontation between an incumbent and challen­
ger(s), or between two or.more challengers. 

Fifth, the primary election theoretically culminates the process of bringing 
the most viable candidates to the electorate. However the practical consequences 
of the "head to head" statute are to. enhance the prospects of. some while 
diminishing those of others. It. does so by establishing two ''vote-one'.' situations. 
The elector may vote for only those slated· within one ballot· position -though 
there are two positions to fill. This forced bifurcation ofthe exercise of two law� 
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fut votes compels the elector to choose between the candidates of either posi­
tion rather than voting for any two such candidates who sought to carry the 
party's banner. Critical at the general election is the effect the two "vote-<>ne" 
situations can have on the ultimate selection of candidates by an elector. The 
number of candidates in a primary election has typically been reduced to four 
for the general election. This reduction will inevitably eliminate candidates who 
were first, or second, or both first and second choices of some electors. Having 
less identification with the victors of the nomination process, one must ask what 
effect will ballot position have upon the framing of an elector's new choice(s) 
for district representation . Given the opportunity to vote for any two of four 
candidates, an elector may cast his two votes differently than those cast given 
the head to head requirement. Pursuant to Section 34-614A ballot position can 
weigh as heavily in the elector's selection of candidates as any other criteria 
implemented. Thus the substantive issue here as- well as in the four preceeding 
critiques is whether such an impediment to the free exercise of the right of suf­
frage is constitutionally permissible. 

This issue is resolved by an analysis of the relationship of Article I, Section 19 
with that of Article VI, Section 4. The Idaho Supreme Court has reyently exam­
ined these two constitutional provisions in American Ind. Party of Idaho, Inc. 
v. Cenanusa, 92 ·Idaho 356, 442 P.2d 766 ( 1968). Concerned with the right of 
citizens to give expression and effect to their political views through the forma­
tion of political parties, the Court held that this right was inherent to the right 
of suffrage as guaranteed by Article I ,  Section 19.  Ibid, 92 Idaho at page 3 58, 
442 P.2d at page 768. The statute in question required a political organization, 
through individual candidacy for state office , to receive at least ten percent 
( 10%) of the vote for such office in order to constitute the organization as a 
"political party". The Court found that to do so was a "practical impossibility" 
and declared the statute unconstitutional as contravening the right of suffrage 
guaranteed by Article I ,  Section 19 .  lbid, 92 Idaho at page 359. It expressly 
rejected the contention that the statute was a proper implementation of consti­
tutional authority to limit the right of suffrage holding that this guarantee of 
Article I, Sections 2 and 19 .  Ibid, 92 Idaho at page 360, 442 P.2d at page 770. 
Implicitly this aut.hority conferred by Article VI, Section 4 is restricted to sub­
jects which are not inherent to the right of suffrage. 

The language of Section 67-202, Idaho Code establishes that each of the 
thirty five legislative districts shall be represented by two officers in the House 
of Representatives. Both Section 67-202 and 36-6 14 (I)  require each of these 
two representatives to be elected in and by their respective districts. These 
statutes define an elector's suffrage for purposes of the election of officers to 
the House of Representatives. Inherent to that suffrage must be the ability to 
exercise it without legal restraint. The constitutional guarantee found within 
Article I, Section 1 9  is the embodiment of this fundamental precept. Should 
statutory implementation of the authority granted pursuant to Article VI, Sec­
tion 4, act to impair the free exercise of the· second vote, then that statute 
conflicts with the guarantee of Article I, Section 19. Given such a conflict, that 
statute is fat3lly defective. American Ind. Party of Idaho v. Cenarrusti, supra. 
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In reaching this decision, consideration has been given to Sections 34-615 ,  
34-616, arid 34-1 217 ,  Idaho Code. These statutes establish the electoral process 
for district court and supreme court justices. That process is nonpartisan, allow­
ing for the primary election to not only nominate but elect justices who receive 
the requisite number of .votes as prescribed in Section 34-1217 .  These factors 
present considerations which are dissimilar to those attendant to Section 34-
614A,Idaho Code to which this opinion speaks. 

The limitations of Section 34-614A became effective July 1 ,  1975. However, 
these limitations will have nothing upon which to attach until the primary and 
general elections of 1 976. As the Forty-Fourth Session. of the Idaho Legislature 
will convene prior to those elections, opportunity exists to amend this statute 
by creating subdistricts to give substance to the "head to head" requirement. In 
the alternative, the legislature should consider its repeal, or immediately in· 
stituting legal proceedings to determine the statute's validity. Failure to take 
appropriate action could render various elements of the election process . for 
State Representatives subject to legal challenge. Should it be asked, the Office 
of the Attorney General would willingly assist in correcting any deficiency 
which might endanger the election of members to the legislature. 

AUTHORITIES CONSIDERED: 

I .  Article I, Section 19;  Article VI, Section 4,/daho Constitution. 

2. Statutes : Sections 67-202, 34-61 5  (1), 34-614A, 34-615, 34-61 6, 34-12 17, 
Idaho Code. 

3 .  American Ind. Party of Idaho, Inc. v. Cenarrusa, 92 Idaho 3�6, 442 P.2d 
766 (1968). 

DATED this 19th day of November, 1 975. 

ANALYSIS BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHp 

WAYNE L.  KIDWELL 
Attorney General 

CHRISTOPHER D. BRAY 
Deputy Attorney General 

ATTORNEY GENERAL OPINION NO. 69-75 

TO: Mr. -Ben Cavaness 
Schou, Cavaness & Beebe 
P.O. Box 70 
American Falls, Idaho 8321 1 

Per request for Attorney General Opinion. · 
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QUESTION PRESENTED: You have asked "whether or not the Board of High­
way District Commissioners has ordinance making powers for matters within the 
province of the maintenance and operation of the County road system." 

CONCLUSION: Yes. 

ANALYSIS: The general powers and duties of the Board of Highway District 
Commissioners with respect to highways are enumerated in Section 40-161 1 ,  
Idaho Code which provides in pertinent part: 

General powers and duties of board of commissioners. - The highway 
commissioners in such highway district shall constitute the highway 
board, and shall have except as provided in section 40-1665, Idaho 
Code, exclusive general supervision and_ jurisdiction over all highways 
within their district, with full power to construct, maintain, repair and 
improve all highways within the district, whether directly by their own 
agents and employees or by contract; and except as otherwise provided 
in this chapter, shall have, in addition to the powers and duties con­
fe"ed Uy this chapter, in respect to the highways within such district 
all of the powers and duties that would by law be vested in the county 
commissioners of the county and in the district road ovedeers if such 
highway district had not been organized; provided that where any high­
way within the limits of such highway district has been designated as a 
part of the state highway system of the state of Idaho or as a state high­
way, then the Idaho transportation board shall have exclusive super­
vision, jurisdiction and control over the designation, location, mainten­
anee, repair and/or reconstruction of the same . . .  

Regarding areas of a highway district, which are not part of an incorporated 
municipality, Section 40-1612 ,Idaho Code states: 

In respect to all highways included within such district, the power and 
jurisdiction of the highway board shall be inclusive [exclusive] . . .  

These t\yo sections .make clear that in repsect to highways within a highway 
district, the highway board has exclusive jurisdiction. Further, jurisdiction in­
cludes all those powers which the County Commissioners would have had in 
respect to highways. For example, the county commissioners have the power to 
erect traffic control devices for county roads pursuant to Sections 40-132 and 
40-135, Idaho Code. Thus, the Board of Highway District Commissioners may 
assume this same power with respect to highways within their district. Section 
40-161 1 , /daho Code. 

As a natural adjunct to the powers enumerated above, the highway board 
may, pursliaritto various provisions of Title ·49, Idaho Code, adopt regulations 
regarding use of highways within its jurisdiction. For example, Section 49-906, 
Idaho Code provides: 

· 

Special regulations and notice thereof. Whenever in the judgment of 
> the Idaho transportation board or public authorities in charge of, or 
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having jurisdiction over a public highway, the operation on any state 
highway or section of highway of vehicles of the sizes and weights and 
at the rates of speed permissible by Jaw will cause damage to the road 
by reason of climatic or other conditions or will interfere with the safe 
and efficient use of such highway by the traveling public, the said Idaho 
transportation board or other public authorities in charge of, or having 
jurisdiction over a public highway shall have authority to make regwa­
tions reducing the permissible sizes, weights or speeds of vehicles oper­
ated on such highway for such periods as may be necessary for the pro­
tection of the road or for public safety, and shall erect and maintain 
signs designating such regulations at each end 9f such highway or sec­
tion and at intersections with main traveled roads and highways. (Em­
phasis supplied) . . .  

We read this statute as a delegation of powers to highway districts to regulate 
traffic for · the primary purpose of protecting highways . rather than for the pri· 
m� purpose of protecting the public. Additionally however, a number of other 
sections in Title 49, Idaho Code authorize "local authorities" to regulate traffic 
in various ways for the primary purpose of public safety. "Local authorities" are 
defined by Section 49-5 13, Idaho Code as: 

Every county, municipal, and other local board or body having auth­
ority to enact laws, resolutions, or ordinances relating to traffic UJ1der 
the constitution and Jaws of this state. 

A board of highway district coirumssioners cleariy (!Omes within this defini­
tion. First, a highway board comes �thin a strict reading of th� definition since 
it is a local board which is authorized to enact resolutions to regulate tniffic 
pursuant to Section 49-906, Idaho Code, supra. Second, the defmitiqn makes 
clear that "local authorities" are not limited to general go�mmental wlits such 
as municipalities and counties. Rather, it includes "other local boai:d{s)" or 
bodies. Third, the statutes relating to powers oflocal authorities, when read as a 
wh'ole, contemplate that highway districts are '1oc31 a�thorities" as defined 
above. For example, Section 49-529,ldaho Code provides in part: . 

Powers of local authorities. - {a) The provisions of this act shall riotbe 
construed to prevent local authorities with respect to street and high� 
ways ·under their jurisdiction and within the reasonable exercise of the 
police power from: · · 

· 

1 . .  Regwating the standing or parking of vehicles; 
' . ;  . - • ! 

2. Regulating traffic by means of police officers or traffic control 
signals; . . •  

JO. Altering the prima facie speed liJni�s as authorized here�; 

1 I .  Adopting such other traffic regulatio�s as are.sp�cifiCany-autht!r� 
ized by this act . . •  

(Emphasis supp�ied) • .  
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The section thus limits its grant of traffic regulation powers to local author· 
ities "with respect to streets and highways under their jurisdiction". However, a 
highway board has exclusive jurisdiction over non-municipal highways within its 
highway district pursuant to Section 40.1613, Idaho Code. Thus, "local author­
ities" as used in Section 49-529, Idaho Code must include highway districts. 
Otherivise there would be no local authority within a highway district which 
could exercise the traffic regulation powers eniimerated in this section. 

In sum, we believe that a fair reading of Titles 40 and 49, Idaho Code dictates 
the conclusion. that highway distficts are '1ocill authorities" and as such have or­
dinance making powers for matters within the province of the maintenance and 
operation of the County road system. 

We do not believe, however, that this power extends to the power to establish 
criminal sanctions for the disobedience of traffic regulations adopted. A highway 
district is not a political municipality created for governmental purposes, but is a 
quasi municipal .corporation created for a special purpose, namely, that of con­
structing and maintaining highways in its district. Strickfaden v. Greencreek 
Highway Dist. , 42 Idaho 738, 248 Pac. 456 (19Z6); In Re Rogep. Randall & 
Pitzen, 56 Idaho · 521 ,  57 P.2d 342 (1936);.Dalton Highway Dist. of Kootenai 
County v. Sowder, 88 Idaho' 556, 401 P 2d 813 (1965). A highway board's 
regufatiori of the use of its highways is a part of this special purpose since reason­
able traffic regulation is a necessary part of providing a safe highway system. 

However, determination of criminal sanction, is properly handled by general 
governmental units. Thus, there are no provisions in the Idaho Code granting to 
highway boards the power to determine criminal sanctions to be imposed for 
violation of traffic regulations. Rather, cities and counties have been granted this 
power when acting consistently with State law. Article 1 2, Section 2, Idaho 
Constitution; SectiollS 50-302 and 3 1 -7 14,Idaho Code. 

AUTHORITIES CONSIDERED: 

1 .  Idaho Constitution, Article XII, Section 2. 

2. Statlttes: Idaho Code Sections 3 1 -7 14, 40-107, 40-161 1 ,  40-1613,  40-
1665, 49-5 13 , 49-529, 49-703, 49-906, and 50-302. 

3 . ,Strickfaden v . . Greencreek High'Wf!,y .Dist,, 42 Idaho 738, 248 Pac. 456 
(1926) . 

. 4. ,n.Re Rpge�. Ranqall & Pitzen, �6 Idaho 521 ,  57 P 2d 342 (1936). 

5. Dalton Highway Dist of Kootenai County v. Sowder, 88 Idaho 556, 401 
. P.2d 813 (1965).: 

· . :. . . _ . ,  t · . . . 

DATED this 1 1th day of December, 1975. ) 
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WAYNE L. KIDWELL 
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Assistant Attorney General 

ATTORNEY GENERAL OPINION NO. 70-75 

TO: D. E. Chilberg, Director 
Department of Administration 
Butlding Mail 

Per request for Attorney. General Opinion. 

QUESTIONS PRESENTED: 

1 .  Can the Division of Purchasing enter into contracts on the basis of mul­
tiple awards? For example, in a contract for the purchase of automobiles, can 
the State award a contract for fifty compact sedans to the lowest dealer of brand 
A, the lowest dealer of brand B, and the lowest dealer of brand C, and theilet 
the using agency select the award for their use? Another example of multiple 
award contracting is typewriters. Can the State award a contract for 100 type­
writers to the lowest dealer for brand X, the lowest dealer for brand. Y, and the 
lowest dealer for brand Z? 

2. Can the Division of Purchasing award contracts on the basis of using 
agency preference? For example, two · bids are received for room dividers. 
Company F bids $4,800. Company G bids $4;850. Both bids appear to meet the 
bid specifications. The using agency wants to purchase the dividers from com­
pany G because of personal preference. Can the award be made to company G? 

CONCLUSION: 

I .  No. 

2. No. 

ANALYSIS: The language of Section 67-5718, Idaho Code readsfo pertinent 
part; 

Contracts shall be awarded to and orders placed with the Jo\Vest·respon-
sible bidder. 

· 

The tenn .,owest responsible bidder" is defined by Section 67-S7J6 (12), 
Idaho Code. Therein the tenn is defined as one whose bid reflects the lowest 
acquisition price to be paid by the State; · · . 
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except that when specifications are valued or comparative performance 
examinations are conducted, the results of such examinations and the 
relative score of valued specifications will be weighed, as set out in the 
specifications, in determining the lowest acquisition price. 

Neither of your two questions raise the issue of comparative performance 
examinations. Therefore, the assumption is made that the products of either 
the. automobile vendors or the 'typewriter vendors all meet bid specifications. 
In regard to your first hypothetical, a further assumption is made that the bid 
specifications for compact sedans or typewriters do not specify a specific manu­
facturer's product , e.g. Chrysler or l .B.M. Were the specifications to do so, they 
would be vulnerable to challenge as restrictive specifications in restraint of trade. 
Given specifications which prescribe functional criteria, bid award must be 
placed with the vendor whose product meets the appropriate criteria and whose 
�id reflects lowest acquisition price to the State. · 

. Your second hypothetical states that two bids for room dividers are received, 
both bids appearing to meet bid specifications. Further, that the product of the 
higher . bidder is desired by personal preference of the agency. Viewing these 
facts, no basis in law exists to award a contract to a bidder whose bid does not 
reflect the lowest acquisition price. Sections 67-57 18  and 67-5716 1..12), Idaho 
Code. 

-· 

AUTHORITIES CONSIDERED: 

l .  Idaho Code, Sections 67-57 1 8  and 67-5716 ( 1 2). 

DA TED this 1 8th day of December, 197 5. 

ANALYSIS .BY: 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL . 
Attorney General 

CHRISTOPHER D. BRAY 
Deputy Attorney General 

ATl'ORNEY GENERAL OPINION NO. 7 1 -75 

TO: H()no.rable Monroe C. Gollaher 
Dir�ctor of Insurance 

Per request 'for Attorney General Opinion. 

QUESTION; PRESENTED: Are licensed Idaho. resident brokers as defined in 
Sec.tion 41 -IOi4; .I<!aho Code; requj.red to comply with the countersignature 
provisions of Section 41-337 , Idaho Cod(!'! 

· . ' . . . 
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CONCLUSION: Yes. 

ANALYSIS: The tenns "agent" and •'broker" are defined by the Idaho Insur­
ance Code respectively as follows: 

" ''Agent' defined. - An "agent ' is an individual, finn or corporation 
appointed by an insurer to solicit applications for insurance or annuity 
contracts or to negotiate for such contracts on its behalf, and if author­
ized to do so by the insurer, to effectuate, issue and countersign insur­
ance contracts." Idaho Code §41- 102 1 .  

" •nroker: 'generallines broker : 'life broker: defined. - (1 )  A 'broker' 
is an individual , finn or corporation who, not being an agent of the in­
surer, as an independent contractor and on behalf of the insured soli­
cits, negotiates or procures insurance or annuity contracts or the re­
newal or continuation thereof for insureds other than himself." (Em­
phasis added.) Idaho Code §41-1024. 

The particular statute to which this opinion is directed, [Idaho Code § 41-
337 (l)J , reads as follows: 

•'Resident agent, countersignature law. - ( I)  Except as provided in 
section 41-338, no authorized insurer shall make, write, place or cause 
to be made, written or placed, any policy or contract of insurance or 
indemnity of any kind or character, or a general or floating policy 
covering risks on property located in Idaho, liability created by or 
accruing under the laws of this state, or undertakings to be perfonned 
in this state, except through its resident insurance agents licensed as 
provided by this code, who shall countersign an policies or indemnity 
, �ontracts so issued, and who shall keep a record of the same, contain-
ing the usual and customary information concerning the risk under­
taken and the full premium paid or to be paid thirefor, to the end that 
the state may receive the taxes required by law to be paid on premiums 
collected for insurance on property or uridertakings l_oeated in ·this 
state. When two or more insurers issue a single policy 9f;nS\lf311ce.t�e 
policy may be countersigned on behalf .of all insurets appeitrmg ther�on 
by a licensed agent, resident in this state of any one such insurer." 
(Emphasis added.) Idaho Code §41 -337 ( I). 

Referrlµg to § 4 1 -338, Idaho Code, to the exceptio��- menUoned in § 41 -
337  (1), we observe that n o  exception i s  listed for insurarice' buSfuess produced 
by resident brokers. Therefore, it would seem that the familiar statutory rule of 
construction "expressio unius exclusio altenus est;" (the expre5sion"o� �ne thing 
implies tire exclusion of another) would be applicable· ·here. PartiCularly, this 
wouJd appear to be the case here where we note that the latest amendment to 
Idaho Code § 41-338 was in the year 1 975 (Idaho Ses'sidn LiiWs l975�'Cb:·261 ,­
p. yos) and subsequent to the legislation

. 
authorizing the .I�c::��.�.re �� brok�J'S 

which was enacted in 1 972, (Idaho Semon: Laws Ch. 164; PP,' 380, .382). ·Jt 
seems safe to assume that had the"legislature intended to make"afrexceptiOn :fo 
exclude business produced by brokers . from 'the: couritersignatuie proviSions' of 
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Idaho Code § 4 1 -337 (which was most recently amended in 1 969) that it would 
have so provided when § 4 1 -338, Idaho Code, listing the exclusions to § 4 1 -
337 was amended in 1 975. 

"In terms of legislative intent , it is assumed that whenever the legis­
lature enacts a provision it has in mind previous statutes relating to the 
same subject matter, wherefore it is held that in the absence of any 
express repeal or amendment therein , the new provision was enacted 
in accord with the legislative policy embodied in those prior statutes, 
and they should all be construed together." Vol. 2A. CD. SANDS, 
SUTHERLAND STATUTORY CONSTRUCTION, § 5 1 .02, p.290 
(4th ed.) 

Historically,  it appears that the rationale behind requiring a resident agent's 
countersignature upon all policies issued by insurers authorized to do business in 
the state is to promote the active use of resident agents for "servicing" policies 
covering local risks as was stated by the United States Supreme Court as follows 
in Osburn v. Oz/in: 

"It is claimed that the requirement that not less than one-half of the 
customary commission to be retained by the resident ageht is a bold 
exaction for what may be . no more than the perfunctory service of 
countersigning policies. The short answer to this is that the state may 
rely on this exaction as a mode of assuring the active use of resident 
agents for procuring and 'servicing' policies covering Virginia risks. 
These functions, when adequately performed, benefit not only the 
company, the producer, and the assured. By minimizing the risks of 
casualty and loss; they r_edound. in -a pervasive way to the benefit of 
the community. At le&St Virginia may so have believed. And she may 
have concluded that an agency system, such as this legislation was de­
signed to promote, is better calculated to furpter these desirable ends 
than other modes of 'production'." Osborn JI. Ozlin, 84 L.Ed 1 074, 
pp 1 078, 1 079, 3 1 0  U.S. 58 pp 64, 65 ( 1940). 

It would seem that the foregoing rationale would still apply to the instance 
under consideration where it would appear that a duly licensed and appointed 
"agent" a-s a representative of the insurer may have a greater interest in servicing 
the policy in such a manner as to reduce the risks of the ins\jrer, than would 
a .  "!>roker" who acts ._solely on behalf of the insured. In view of the foregoing 
rationale, it is doubtful that the courts would ,overturn Idaho Code § 4 1 -33 7 ( I )  
upon review. > -

"The_ subject matter . . . being within the police power, and properly -
befongiilg to the legislative department of government, the courts will 
not interfere with the discretion, nor inquire into the motives or wis­
dom, _of the legislators, . . •  (and) if the act is not clearly unreasonable, 
capricious/ arbitrary or discriminatory, it will be upheld, as proper exer-

. .  cise of the police power . . .  (and) speaking oflegislative discretion, this 
court said: 'Every presumption is to be indulged in favor of the exercise 
of that discretion, unless arbitraiy action is clearly disclosed'." (Paren-
- �  . . . . ' ·- -- - . -- . . - · ·._ 

. . ' - . i 
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theses added.) Rowe v. City of Pocatello, 70 Idaho 343, 350, 218 
P.2d 695 (1950). 

AUTHORITIES CONSIDERED: 

1 .  Statutes: Sections 41-l02 1 , 41 -l 024, 41-337 and 41-338. 

2. Osborn v. Ozlin, 84 L.Ed 1074, pp 1078, 1 079, 3 1 0  U.S. 58 pp 64, 65 
( 1940). 

3 .  Rowe v. City of Pocatello, 70 Idaho 343, 350,218 p.2d 695 (1950). 

4. Treatises: Vol 2A. C.D. SANDS, SUTHERLAND, STATUTORY CON­
STRUCTION, s 5 1 .02 p. 290 (4th ed.). 

DATED this 22nd day of December, 1 975. 

ATTORNEY GENERAL OF THE STATE OF IDAHO 

ANALYSIS BY: 

WAYNE L. KIDWELL 
Attorney General 

ROBERT M. JOHNSON 
Assistant Attorney General 

ATTORNEY GENERAL OPINION NO. 72.;7S 

TO: Mr. W. J. Anderson, Esq. 
Sharp, Anderson & Bush 
Attorneys at Law 
P.O. Box 1 58 
Idaho Falls, Idaho 83401 

Per request for Attorney General Opinion. 

QUESTION PRESENTED: The city of Ammon currently contracts with Bonne-
. ville County for law enforcement services which 'are provided by the B.c>nneville 

County Sheriff's Office. Y.ou have asked whether it wotild be legall)"pemusSible 
for the City to pay directly to the County Sheriff a 5um of money a8 a suppfo­
ment to his normal ·salary as a means of compensating him · for any: additional 
time and effort required of him as· a reSulf of the law · enforcement service con-
tract With the City. · · .· · · · 

; - - _,. 

CONCLUSION: The Idaho Consdtution prohibits a oounty"office� from re­
ceiving payment beyond his authoriZed salary for services rend�r�d '.iii his official 
capacity. 

, . 

' · · · 

ANALYSIS: Article XVIII, Section 7 of ihe Idaho Constitliiibn proVides: 
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County officers· - Salaries. - All county officers and deputies when 
allowed, shall receive, as full compensation for their seT11ices, fixed an· 
nual sf![aries, to be paid monthly out of the county treasury, as other 
expenses are paid. All actual and necessary expenses incurred by any 
county officer or deputy in the performance of his official duties, shall 
be a legal charge against the county, and may be retained by him out of 
any fees which may come into his hands . . .  

Thus, the Idaho Constitution makes clear that the fixed annual salaries paid 
by the county to county officers are to be the "full compensation for their 
services". 

I 
In construing Article XVIII, Section 7, Idaho Constitution, the Idaho 

Supreme Court has consistently held that the annual salary of county officials 
is the only compensation allowed for services they render while acting in their 
official capacity, regardless of whether the services are ordinary or extraordin­
ary. This is true regardless of whether the extra services provided are required by 
law. McRoberts v. Hoar, 28 Idaho 163 ,  1 52 Pac. 1046 ( 1 9 1  S); Givens v. Carlson ,  
29 Idaho 133, 1 57 �ac. 1 1 20 (1916); Nez Perce County v. Dent, 53 Idaho 787, 
27 P.2d 979 (1933). Thus, it does not matter whether th� extra services required 
of the sheriff by the contract with the city of Ammon are duties reqiired of the 
sheriff by law. Whether required or not, additional compensation would be un­
lawful. The case of Nez Perce County v. Dent.presented a fact situation substan­
tially similar to your situation. In that case, Hariy Denq while acting as Sheriff 
of Nez Perce County, transported prisoners from Lewiston to the penitentiary at 
Boise. The warden paid him money in addition to the salary paid to him as sher­
iff. In construing Article XVIII, Section 7, Idaho Constitution, the Idaho Su­
preme Court.held that such additional compensation was unconstitutional. The 
court said: 

. . . Considerable space in the briefs is occupied by a discussion of 
whether it js a duty. of a sheriff to convey prisoners to the penitentiary, 
or whether that'is a duty devolving excllisively on traveling guards from 
that institution. This contention is beside the question. It i.s grounded 
on the erroneous theory that money received by an officer, for per­
fonning a duty the perfonnance of which may be exacted of him by 
law . . .  · 

In summary, the Idaho Constitution prohibits the receipt by the county sher­
iff of additional compensation from the city of Ammon for performance of the 
county law enforcement service contract. 

It should be made clear, however, that the county c6mmissioners are not pre­
cluded by the Idaho Constitution from raising the sheriff's salary as a result of 
the<contiact with the City of Ammon. R:ath�r, .the county Commissioners may 
establish Whatever'-salary they deem appropriate in the absence of an abuse of 
discretion. Plantilig v. Board 'Of CoWity Commissioners of Ada County, 95 Idaho 
484, 5I lP2d 301 (1�73). 

Therefore, v.l-� focoi:nniend that the Bonneville County Sheriff make any re­
quest fot"..additional compensation diiectly to the County Commissioners. The 



259 ___ ....:;;O;..;;.P.;;,;;IN.....;1...;;;.0.;;...N..;;;..S-'0-F--"-T"""H�E....;.A.;;...;TT;...;;.._;;O-'-R-N_E_Y_G_E_N_E_RA_L ___ 73_75 

commissioners, should exercise their discretion in determining whether or not 
the sheriff should receive additional compensation as-a result of the expanded 
county law enforcement effort. 

AUTHORITIES CONSIDERED: 

1 .  Idaho Constitution, Article XVIII,  Section 7.  

2 .  McRoberts v.  Hoar, 28 Idaho 1 63 ,  1 52 Pac. 1 046 ( 1 9 1 5).  

3 .  Givens v.  Carlson , 29 Idaho 1 33 ,  1 57 Pac. 1 1 20 ( 1 9 16). 

4 .  Nez Perce County v. Dent,  53 Idaho 787, 27 P 2d 979 ( I  933). 

5. Planting v. Board of County Commissioners of Ada County, 95 Idaho 484, 
5 1 1  P.2d 301 ( 1 973). 

DATED this 22nd day of December, 1 975.  

ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
· Attorney General 

ANALYSIS BY: 

DAVID G. HIGH 
Assistant Attorney General 

ATTORNEY GENERAL OPINION NO. 73-75 

TO: Vernon E. Coiner, D.V .M. 
Chief 
Bureau of Meat Inspection 
Department of Agriculture 
Building M.ail 

Per request for Attorney General Opinion. 

QUESTIONS PRESENTED: 

. . 

. . 

1 .  Does a sale of uninspected beef for custom siaughter �onstitute � unlaw­
ful sale of uninspeded meat if the final purchase price is detei;mined .on a rail 
weight basis? That is,: when is such a sale completed? 

· 

2. Is it legal to sell one animal to four different individuals for custom slaugh­
ter? If this answer is yes, must you have a b;ll of sale stating the names of each 
of the individuals who are to receive the can;ass prior �o slaughter .of th.e animal? 
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3 ;  ·If you have a mobile unit killing several animals (6�9 head per week) at a 
saleyard or feedlot, woilld this constitute a fixed place of slaughter? 
CONCLUSIONS: 

· L Where the fmal purchase price is detennined on a rail weight basis, a sale 
of beef for custom slaughter is completed when the parties reach an agreement 
as to all essential tenns, and not necessarily when the rail weight is detennined. 

2. It is legal to sell one animal to four different individuals for custom 
slaughter. Where a bill of sale is used, the bill of sale shoilld state the names of 
each . .  of the ,individuals who are to receive the carcass prior to slaughter of the 
animal . 

. 3- �Jong as a.mobile unit remains located· in a vehicle or van, it does not be­
com.e a fixed place •Of slaughter 'merely by parking it at a specific site and then 
killing several animals at .this site. 

J\NALXSIS: By way .ofintroduction, /daho Code 37-19 15  provides that animals 
which .. are custom . sla�ghtered .and meat which is custom prepared, as oppmed 
to anbnals slaughte.red'.·and meat .prepared for commercial sale, are eiempt from 
stat.e .meat. inspection requirements. · This exemption applies only if the animal is 
oWJ}qd. ,by: .the person requesting the custom slaughter and only if the meat 
p�pared· is used :exclusively by the oWJ1er, his family and/or nonpaying guests 
and employees. · · · .  · · 

· l .  · In ·Order to ,create a contract for sale, the parties must reach an agreement 
as to all essential terms, but: 

, [eJven. though �ne or, mor� teqns are left open a contract for sale does 
· ilof fail ,fOr indefmitene8s. if the parties have inf.ended to make a con­

. . tract . . an<i' there: is ·� reasonab(y certain basis for giving an appropriate 
remedy.Idaho Code 28-2-204 (3) . 

. . Iii . a c�ntrac(fcir'sale of beef on' .a �ail '1Veigh'fl!aSis, asSwiung the parties have 
i�e�tf!i�th' d'�e �31.�(

.
itav� 'agrpe�' to ��.e pri��:per pO��d, the only teipl left 

open ts e actucu quantity. :• . .  ' · : ·. • . : : :  ·: · : :: . : :  . f: . . • 

Indefiniteness as to the· final 'qtiilntify Will not in�idate: the contract · for sale 
if the quantity m,ay be reasonably fixed . 

. : . . � : .  \ � 1 !  ,'/ ;
.
:<· 7 '  �-:- !�l : ·_, ;. ! _�.r: " . .  ; · "- ; ' �. ·  

" '. : : �' Accordingly{ruthough· an agreemenf oh.ale , is f�r an ind.efinite 
, ' antounf l?f 'if cmnmodity, If the' ain�unf Iilay be' rea�n;lbly fixed by 

.· ' exttjllleous mait�r{refe�d to in the agreement, itls' "ot invalid for un­
; · · ,certainfy;'; ; nie View has atsd 6een't3ken thai if the intentiQn is clear, 

. mere lincertamtf of 'the 'quantitY ihvol�ecf does .. not prevent the arising 
of an obligation;howdv1er it may affect" th� po�ibility:ofproving dam­
ages for a breach. 67 AmJur. 2d Sales §65 {1973) at 1 77-1 78. " _ '� ; : �-.· :l::r"; '.:H(;f}-:� � L :. :0 : • :  '."· >'� · : > '. ,- :  . . < -. : · c ; - ' ; - - . ' • 

· · •A cbnt�rlt;'f6fs1M'theri' becd�es ;a d<lmpl�ted shle 'Wfien titl� pa�se� to the 
buye'i}Jd0/i<ttoai·2sz21ro6'(i)

'siates! . · · · , - · ' , · , ,  ' · · 
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A · 'sale" consists in the passing of title from the seller to the buyer for 
a price (section 28-2401). A "present sale" ·means a sale which is ac-
complished by the making of the contract. 

· 

It should be noted ·that the term "price" refers only to the agreement to pay, 
rather than the actual payment of the price. 67 Am.Jur2d Sales § 1 03 (1973). 
Regarding the passage of title, Idaho Code 28-2401 (3) then provides: 

Unless otherwise explicitly agreed where delivery is to be made without 
moving the goods, 

(a) if the seller is to deliver a document of title, title passes at the time 
when and the place where he delivers such documents; or 

(b) if the goods are at the time of contracting already identified and no 
documents are to be delivered, title passes at the time and place of 
contracting. 

· 

In conclusion, where the final purchase -price is determined on a :  rail weight 
basis, a sale of beef becomes a completed sale if the following requirements are 
met. First, the parties have reached an agreement as to the essential terms of the 
contract of sale, including an identification of the animal and an agreement - on 
the price per pound. Second, the buyer is entitled, but not necessarily required, 
to immediately remove the purchased beef from the saleyard or .feedlot. Third, 
if a document of title is used, the document of title has been delivered: If these 
requirements are met, the sale of beef on a rail weight basis where the beef is 
purchased for custom slaughter does not ·constitute an unlawful sale of unin­
spected meat . 

Note: Consideration of passage of the risk of loss appears to be'ifrelevant to 
the present issue because the UCC definition of s� specifically' speaks in terms 
of "passage of title ." · {; 

· ' · . ' 

2. Under the Uniform Commercial Code, more than one person can legally 
enter into a binding sale contract. "Several persons may, ofcour8e,, become the 
co-purchasers of property and ' thereby render themselves joip,tly and severally 
liable for the price." 67 Am.Jur.2d Sales § 94 (1973) at 2 10. Thus, more than 
one person can legally purchase a beef for custom slaughter. ' . . 

Even though more than one person can jointly purcru.'se beef without creating 
an unlawful sale of _uninspected meat , each. participating .individual should be 
named as .a party to the sale contract , since idc:ntificatfoR of,the,parties is an 
essential term of any contract of sale . Thus, if a bill of sale is used to evidence 
the sale contract , each participating individual should.'be named,)n c�ntrast, if 
all co-purchasers are· not named i� either the contract. ofsl!le or .in, the bill of 
sale, an unlawful sale of uriinspected meat would arise. 

3 .  Mobile slaughter units owe their existence to· regulations · adopted by the 
Idaho State Department of Agriculture. By this regulation, mobile sla�ghter. unit 
is defined as: "A vehicle, van and all ' related ecillipment used }n the sl.��gh,ter of 
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animals." There is no regulation defining "fixed place of slaughter" nor any reg­
ulation comparing mobile units and fixed slaughter houses. In addition, there is 
no Idaho or federal case or statutory law distinguishing the two. Consequently, 
based upon the regulation of the Idaho State Department of Agriculture, a mo­
bile slaughter unit remains such as long as it is located in a vehicle or van, regard· 
less of the length of time or quantity of beef it slaughters at a fixed location. 

Notwithstanding, the distinction between mobile units and fixed places of 
slaughter is irrelevant where only custom slaughtering is involved. Both mobile 
units and fixed places of slaughter are subject to the same inspection require­
ments- when they perform custom slaughtering. That is, in both cases the place 
of slaughter is subject to inspection for sanitation, and in neither case is the meat 
mbject .to inspection. Thus, since mobile units are authorized only to do custom 
slaughtering, and mobile units and fixed places of .slaughter are subject to identi­
cal inspection requirements when custom slaughtering is performed, a distinction 
between the two is unnecessary. 

AUTHORITIES CONSIDERED: 

1 .  Sections 28-2-t"06 (I), 28-2-204 (3), 28-2401 (3), 37-1915,ldaho Code. 
I 

2. Department of Agriculture, "Regulations Governing Mobile Slaughter 
Units in the State of Idaho," ( 1 970). 

3 .  Am.Jur.2d Sales !ii65, 94, 1 03 (1 973). 

DATED this 29th day of December, 1 975. 
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ATTORNEY GENERAL OF THE STATE OF IDAHO 

WAYNE L. KIDWELL 
Attorney General 
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