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PROSECUTING ATTORNEYH‘S>—AJ?45-46 '
(For the Counties of Idaho)

Count“yi : Name C . "Address -

Ada 1 veiveiivJames W, Blaine...................... Boise
AdAMS.oooo o C. H. Swanstrom......................Council
Bannock... vieeeeen.C. M. Jeffery ...Pocatello
Bear Lake............ et Charles C. Harris.....oo.coccecune. Paris

Benewah..: e William D. Keeton.:.......cccce... St. Maries
Bingham.. ...Donald R. Good.... .
Blaine.....c..ioeoooooiisleorenend. J. MCFadden ...
Boise el ; T. E: McDonald............... S Idaho City
Bonner........ e enenes Robert E. McFarland. ..Sandpoint

Bonneville.... Idaho Falls
Boundaryi...i......cioeeiineld W. J Nixon...oooii Bonners Ferry

Butte..... SRR S ceed Arco :
Camas.......... e Charles O. S. Scoggin.............Fairfield
Canyon.....oo. i, V. K. Jeppesen. ... it Caldwell
Caribou. .. Lol R. J. Dygert....

Cassia ..o forrueeini A. H! Nielsor.......3
Clark! SO George L. Barnard.!
Clearwater... <. Frank F. Kimble. .,

Custer..............

.......... Ralph Litton....
C. H. Higer......

...Harold Purdy..

Latah.... ...J: Morey O’Donnell. ..Moscow
Lemhi...cooooinninloiinnnn. F. A. McCall.......... ...Salmon
Lewis . G. C. Pennell...... Nezperce
Lincoln......ooooeeeiiioeennn. .Ross B. Haddock.. Shoshone
Madison.... . ..Rexburg
MinidoKa......cococoteiiocicncnen, H. A. Baker............... seeiv . Rupert

~Earle W. Morgan..;r .................. Lewiston

...John. W. Clark... ...Malad
Milo Axelsen............. eienneeeenanees Murphy .

weeeeeee W, R McClure....... s Payette :
...W, C. Loofbourrow ..American Falls
‘Wallace
S. H. Atchley.........co....... e 1
..Everett M. Sweeley. :

Payette
Power......

Digitized from Best Copy Available



ATTORNEYS GENERAL OF THE STATE OF IDAHO

- Since Statehood
George H. Roberts...... ... ‘ O SO 1891-1892
George M. Pérsons.; ...... JEUURURR e meneereaan e .l...1893-1896
Robert E. McFarland................. e, oot 1897-1898
Samuel E. Hays........ T OO 1899-1900
Frank  Martin ... 1901-1902
~John A: Bagley .. ... L ereeesion sseepeeseiesesnes sessssengg s esseee 1903-1904
J. . Guhﬁeen..f“.m.._,_' ______________ ........................................ 1905-190%

D. €. McDougall...... ’ ' e 1909-1912
~ Joseph H. Peterson............ e e e e e 1913-1916
T.. A \Valtexjs. ............... S e .....1917-1918

: : e .1919-1922
A. H. Connet..... .. S . S ..1923-1926
Frank ‘L. Stephan 1927-1928
W. D. Gillis._. 1929-1930
Fred J. Babeock. i, SRS S 1931-1932
Bert H. Miller ... .- 1933-1936.
J. W. Taylor : I ‘
Bort FL MIMCE. | e 19411944

Frank Langley . e e 1945-1946 -

AUSTICES OF THE SUPREME COURT

© 1915-1916 "
James F. Ailsli‘io. Chief JUSLICe. v i, e ....Coeur d’Alene
Alfred Budge,g JUSHICC. e, eeveenenno.PocCatello
’ R:\}'fﬂOh_gﬁ L. C‘ii\'éns. Justice.......cooee. .................. e Boise
Edwin I\I._Hol@e;;, Ju._s‘tiée. ................ e i I:daho Falls -
© Bert BL Miller, Justice...... ... ... T s B(_)ise :
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HONORABLE ARNOLD WILLIAMS | ,
Governor of the State of Idaho ’ L I
Boise, Idaho '

Dear Governor Williams:

. I have the honor'to present to you the'biennial report of the Attor-
ney General for the period endihg December 1, 1946. ‘
Chapter 64 of the 1941 Session Laws has set the flscal year from
July to June of each year and provides that the annual or biennial
reports required to»be made should include transactions to and includ-
" ing June 30. Section 47-601, Idaho Code Annotated has not been

amended and prov1des that annual and b1enmal reports should be '

compiled, printed and delivered to the Secretary of State on or before

the first day of December Consideration should be given to amend-
ing Section 57- 601, I. C.-A,, so that only one report should be made

and that report be ‘made before the close of the fiscal year,

The Attorney General has rendered 182 OfflClal opinions to the va-
rious executive off1c1als department heads, county attorneys and
other public off1c1a]s as provided by law. In addltlon to said opmlons
the Attorney General has appeared in 128 cases in which the State of

-Idaho has been directly concerned including cniminal appeals. A list
of such cases are lncluded in this report : '

The Highway Department the Unemployment Compensatlon D1v1-
sion of the Industr1a1 Accident Board, and the State Insurance Fund

AU oo . December 1, 1946

.

each have &n attorney spending full txme with’ those departments ‘

but under the superv151on of the Attorney General! In addition a
) spec1a1 assistant! té -the Attorney General has been appomted to han-
dle all. 1nher1tance tax matters:

Because of the lack -of help: the A551stant Attorney General in the .

Highway Department ‘has assrsted with work: m the Attorney Gen-
eral's office, but a full time a551stant should ‘be appomted in the
Highway Department ]

The past two years as Attorney General have been very pleasant as~

has my association w1th you as governor and the other state elective

officials. I regret that pohtmal fortunes will not permlt the cont:nu-
ation of such agreeable associations: . - Haa
L Sincerely yours,” B
FRANK LANGLEY, )
Attorney Genexal
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ATTORNEY GENERAL’'S REPORT.
Fine_in_cial Surh_mary‘
January .i, 19:45, to June 73‘,;1!;45:

O APPROPRIATIONS

‘ : : L ] ‘ . - ; .
Salaries and [Wages ... RS S ST Ci.....$11.12000 -
Other Expensc ... ; : . 109213 -

Other E\peﬁse - ;.125.00
("upitnl OU[]A) ..................................................................... . 2,875.00
f DISBURSEMENTS AND BALANCES
o ‘ ; E\pended ' Balances
Salaries and Wages ......... € SlO 517.90 $ - 602.10 -
Other D\penso 835.91 . 256.23
Other, Expense-—Travel 93.25 31.75
Capital Outlay e 20200 ¢ - 2,673.00
July 1,-1945, through June 30, 1947 o L
APPROPRIATIONS
Salaries. andi Wages $53,480.00
Other E.\:pcrgse 2,280.00 -
Other Expense.-- .7950.00 -
1,150.00:. '

Capital Outlay :
DISBURSEMENTS AND BALANCES °

July t through December 30, 1946, (November ‘and December ex-
penses estimated through necessity arising from the time this

Report iS duc—De(:. '1.) ~
E\pended . Balances
Salaries and WAZES e $33,712.07 $19,767.93
Other Iu\ponso .................................... .o 1.37311* 907.69
Other R\penso Travel o, ' 605.11 % 344.89
Capital OUHAY T 2.926.94* 771.06

*Other Expenses balance checks; mth excéption of 80 cents whxch
wis hmu(‘“ht forward :and p!.lid from the last biennium allotment.

**Of the NJh 16- allotment only 856.44 has been spent at this date.
! - be” incumbered ; for the ‘November and December ex-
penses. 82518.00 was brought forward from the 1943-44 biennium
and spent to refiovate and Cledn the offices which had not been
repaired ~|m( e 1934, :
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ATTORNEY GENERAL'S REPORT - 9

RESUME OF SOME OUTSTANDING CASES

E K. KOON et .ll vé. C. A BOTTOLFSEN, EDWIN H. HOLDEI\
and L. E. GLENNO\' (Closed)

Case No. 7:283, (CiviD), known as the Code Case- involved the con-
struction of Chapter 103 of the 1945 Session Laws of Idaho, prdviding
for the preparztion: and publishing of a new Code of wne laws o1
Idaho. The defendants constituted the Code Commission created by
the Act and had entered into a contract with plaintiff E. K. Koon on
June 23, 1943, under the terms of which plaintiff was to prepare and
publish a new Idaho Code in accordance with said Act and said con-
tract. Section 4 of the Act provided that saic Code should be com-
pleted and ready for delivery by July 1, 1944. Plaintiff did not com-
plete said Code.by said date, and was granted an extension of time
by the Code Commission to October I, 1944, within which.to complete

~said Code.” The same was. not completed by that time either and a

new appllcauon was madc to the Commlsqlon by plaintiff for:a:-fur-
ther extension cf tlme which was denied by the ‘Commission. A regu-
lar session of the legislature of Idaho commenced on January 13, 1945.
No provision was made by this session 6f the législature.for extending
the time for thé completion of saiéf Code and on March 6, 1945, plain-
tiffs brought an action in the District: Court of the United States in
and for the State of l1daho. sauthern division: against defendant for
the purpose of having the Court fix rights of plaintiff and the duties
of defendants in-regard to the interpretation of said Act. The de-
fendantq were epreqented ‘By=the” Attorney General of Idaho in this
action and motion was filed"en behalf of ‘defendants asking dismissal -

-of the same. This motion was granted April 17, 1945. Subsequently
. the Court permitted plaintiffs io file an amenided complamt but saia

complaint was later withdrawn.

On April 27, 1945, plaintiffs started anotBer action against ‘same -
defendants as a Code Commission under said Act. in the District
Court of the Fifth Judicial District of Idalio ifi and for Bannock
County in which plaintiffs prayed for a declaratory judgment. “fixing
and |stabilizing the rights of the plaintiff and the dutics, rights dnd
zesponsxblh ies of said defendants composing; said Code Commission
andithat it be- .declared’ that -it is the duty, power and awthority of
sald,Con‘CommJ«lon to comolete said Code under the existing au-

't11ox'§t)' of Chapter 103 of the 1943 Session Laws. and in accordance

with Exhibit A attached to the original complaint-herein, (which was
the contract between the parties for the preparation and printing of
the Code) " The Attorney General again 1eprcsented aerendants in
this actlon which was tried in said Court at Pocatello on October 22,
'1945] On Octcber 24, 1945, said Court found in plaintiff's favor and

.‘enteﬂjod declaratory  judgment holdm" that defendants had power

“and iauthority to complete said- Code notwithstanding that the time o
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10 ATTORNEY GENERAL'S REPORT

.flxed in the Act for the completlon and dellvery of the same had
expired.

Defendants contended that under the Act as provided by Section 4
thereof they were without authorlty to lextend the time for the com-
pletion of said Code and that because of the fact that plaintiff had
failed. to complete the same within the time fixed by the Act and by
the terms of the contract entered into between plaintiff and defend- i
ant, that the same could not h‘re completed after said date so ‘as to .
constitute a:Code of the laws of Idaho at the time of its later.publi- .
cation, particularly in view of ithe' fact that .another regular session
of the Idaho legislature had been -held in the months of January,
February, abd March, 1945, which 'had enacted a large number of
new laws, and repealed many ald-laws and amended many other old
laws, none cf which laws so passed would have béen included in any

Code completed after ‘said sessxén of the legislature, and that for that _ -

reason any such Code would be worthless fo the State of Idaho be-
cause of its failure to include such new legislation, :and that such a
Code wouldi be of no value t0fthe sfate nor would the same be in
compliance with the provmom of Chapter 103 of the 1943 Session
Laws: of Idaho, as the same wou]d not constitute a complete Code of
existing laws of the state at the time of its publication.

After thcicnfry of the declarétory judgment mentioned by the Dis-.
trict Court ion Qctober 24 defendants took their appeal to-the Su-
preme Courft of the State df I(;ﬁaho. from said judgment and on May
4, 1946, the: Supreme Court of{the'state'entered their judgment re-
versing the jjudgment of the District Court in said action and holding
that :the provisions of Section i4 of Chapter 103 of the 1943 Session
Laws were mandatory and that the defendants were without author-.
ity to proc(‘od further with sald codlflcatlon under said Act after
July 1st, 1941 . : <«

While wa is. no questlon that the State of Idaho is-in urgent
need of a'new Code. it is appa’rent that a Code that would not cor- -
rectly and fully set forth the e\lstmg law-of the state to the time of
its publication, ¢ dnd which would have left out of said Code the chang-
es that had been made in existing laws by the ]ater regular session
of the 1945 leglqratme wpuld not only be worthless to the State of °
Idahe, its courts and attornew but would also have been misleading |
-in the extreme. (Phil J. Evans‘v

\
IDAHO \II’TU AL BENEFIT ASSOCIATION‘ INC., a corporation, vs.

EDW \RD B. McMONIGLE, DIRECTOR OF THE BUREAU OF

| INSURANCE OF THE STATE OF IBDAHO

Case No. 1270, (Civil) —This was an -action brought by the plain- -
tiff against the defendant for! declaratory judgment in the District
Court of the Third Judicial District of Idaho in and for the County
of. Ada for the purpose of seek’ing an: interpyetation of the:provisions
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‘of Sectlon 7 Chapter 114 of the Session Laws of 1941 of the State of
IdahOn

Sectlon 7 of thls Act provides as follows: :

“All Mutual Beneflt Life Associations licensed to transaét busmess

in thls state-shall file with the Department of Finance annually on
or before the flrSL day of’March of each year, a statement, under |
oath, :showmg the ‘amount of all £ross premlums and all payments
_received by said associations in this state” from its members during .|
* the year ending December 31 next preceding, and shall pay to the
Department a tax of 3% on the amount of such gross. prermums col-
lected in excess of premiufms and collectlons returned to such mem-
bers and membershlp fees .

“Prowded however,-that any association licensed to transact busi- |
ness in this state having more than 609 of its assets and funds either
on dep051t in a bank in this state, or invested as provided in Section
40- 808 Idaho Code Annotated shall pay a tax of 19 upon the gross’| =
premlums “collected from its members in this state, except member-
Shlp fees in heu of the tax above provided for.”

It was the contermon of the plain#iff that under these provisions of
Sectlon 7. that- plamtlff was not required to pay any tax n its
gross premiiums derived from its members residing. outside of the
statei of Idaho, and that it was only required to pay a tax of 1~ on |
such :premlums Yeceived from its members re51dmgow1thm the State
of Idaho, where such company had more than 60% of its assets and
funds “either cn deposit in a bank in this state, or invested as pro- :
wded in Section 40-808, Idaho Code Annotated,” while defendant as
Dlrector of. the Bureau of Insurance took the posmon that plaintiff
was requ1red undsér said provisions to pay a tax of 1% on all such.
gross premiums regardless of whether the same were collected -from

its members residinrg within' or without the state. It was, admitted,
between the parties that the plaintiff did have ‘more than 6057 of its
assets ‘and funds either on deposit in a bank or invested as required
by the Act. Defendant filed a cross complaint in which he sought to|
'recover unpald taxes for the statutory perlod_of three years prior to!
the brmgmg of the action as no tax had been paid by plaintiff on the
* . premiums reCem:d by it from its members residing outside of the|
state for these years, nor as a matter of fact for some years prior|.
thereto but under the statute of limitations of the state the state’ 51'
rlght of recovery was limited to the tax owning for a three year! )
perlod pI‘lOI‘ to' the beginning of the action. : ‘,'/
The case was ‘tried in the District Court upon ‘a stipulation’ ot!
facts and on December 3, 1946, judgment was rendered in said Court!
in favor of said defendant and decree was accordingly entered in sald]
Court on September 10 '1946. in favor of defendant.
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As a result!of thh action the law was- aettled that companies. like
the plaintiff weres required 1o pab’ taxes on premlums collected from
its members residing outside of lthe state on .the same basis as the
‘taxes it -was required to pay on premiums received from its members

residing within the statei and defendant r"ecowxcd from the plaintiff"
three years taxes on such amounts, amo«uhmhrr in the agglogate to:

over 32,000.00. (Phll J. Evans) .
Another civil case of importance has heen fully submitted to the

Supreme Court on appeal,. and the dcmslon of that Court would also .

be of considerable importance, allhouwh itiis not available at the time
of preparing this report. : -

It is, the case of Thomas vs. Boise G. Piggs Commiissioner of Law
1> nfol‘comont, and it is sought to enjoin the Commissioner of\Law En-
forcenient from the issuance of licenses for the opera
operated amusement devices on the ground that the lavy providing
for such license-is.unconstitutional: The question is. a\ pyesent,

pmcoechnrv sed\m" a dcc]alaton u*df'ment We b cibiat the
Court's decision when available will be of. great interest to all attor-
neys and of great importance tQ “all those organizations -holding such

licenses. (Phil J. Evans and J. R. Smeadj: :
< . ,

! . . @ . E . . . P a
With a few exceptions the criminal cases which have gone to our -

T Supreme Court during thes past biohnium have . offered no unusual
questions for determination. Perhaps the most important deeision of

that ceurt was in the. case of State vs. Branch, not yet appearing In.

the Icdaho Rcﬁmlc but found in 164 P. 2nd 182. A divided court held
in that casc that where the defendant in a cx‘}mlnal case takes. the

“witneds stand. he may not be impeached. by te@tlmon\ to the effect
that his reputation. for iruth. honesty and integrity in‘the community
in which he resided was bad. unless he has-first put-such reputation
in issue by ddéfense evidence of good reputation. To that extent at
least the: decikion holds that the statutory provisions of Section 16-
1209 are not nppllmhlo in such & situation. except the defepdant has
fir t
peachment by proof that a witness has previously been conv icted of
a felony.: The decision does not deal with that’ prov Non but in a
vecent case a trial court ruled that such a former conviction could
not by put inevidence against the defendant, who had also taken the
Witness stand.  Attention isicalled to this case because it is of great
impartance to the bench and bar of Idahoe.--The dissenting opinion
of two menibers of tho Supreme (‘Cgm'i- is also oxtelisi\'e and
important.

Other than the Brarch Case, there is anoth(‘r criminal appeal which
-—

has been - fully presented and submitted to the Supreme Court but in

which the déeision will not be-handed down until after the prepara-
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"ATTORNEY GENERAL'S REPORT a3

tion of this report,- whlch musi be m\the hands. of the Secretary of>
State for dls’mbutlon by Decem:ber 1st of this year. )

The case referred to is State vs. Carpenter, which originated in
Twin' Falls County . After conviction the defendant apphed to the
trial ‘court for leniency in the matter of sentencé. The section of the
Code,‘ in point-is Section 19-2501 &s amended, Laws of 1943, Chapter
14. The statute now provides that leniency; such'as a commu'tatioxr
of sentence such as occurred in the Carpenter Case may be granted

upon applicdtion by ‘the deféndant.” The quoted phrase was in--
serted in the Statute by-the amending act. The questlon before the .
court is, when a convicted defendant has applied for leniency and it
has been granted, does this result in'a waiver of the right of appeal?
The answer is of great importance to all Idaho lawyers and to many
defendants who.may be convicted hereafter.

The second questlon in the Carpenter Case concerns the extent of
proof required in a c¢riminal case where the defense is based upon a
claim of comsmon law marriage. In: the Carpenter, Case no question
was made concerning the commission of the crime, which ‘was the .
furnishing of ‘certain hacksaw. blades to. enable a prisoner to escape.:
The defense contends that the défendant,was ihe wife at common law"
of a prisoner and acted at his command and therefore under coercion.
It is‘ suggested that' the decision of the :Supreme Court be given
thorouoh con51derat10n by all members of the bench and bar (J. R.

-

Smead) . -

ATTORNEY GENERAL’S OPINIONS

:some Selected Opmxons Follow.
3- 12-43~ﬁT\11‘ Herr\ S. Martin, Prosecutmo A\ttorney
Bonneville County: . .
Thls is in reply to your letter of December 7 addressed {0 the At-’
torney Gereral.” You have enclosed with said letter a communication.
botween Boise G. Riggs, Commissioner of Law Enforcement, and ohe
vV H Elkinoton concerning, and also enclosing, a list entitled Retail
quuor Dealers in Idaho Falls. Idaho. *

The communication of. the Commissioner of Law Enforcement to-
"ether‘ with the list of reported liquor dealers.in Idaho ‘Falls has been-
pr esented to the County Commissioners of Bonneville County with
the request that beer licenses issued to the places on the list be re-
\oked under the prov isions of Chapter 160 of the 1945 Sessmn Laws.
~You ask the opmlon ‘of this office as to whether the list as presentcd
is in suff1c1ent comphancc with said Chapter;160 of the 1945 Session
L'1\\~7; malxmov_lt v}}mndator_\ that beer licenses be revoked by the

! b i . . :

]
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holders of a Umted States Intérnal Revenue Retall quuor or Wine
Dealer’s stamp.

You are, of course, familiar ﬁwth the contents of Chapter 160 of
the 1945 Session Laws but I qliote heréin the significant portlon of
said Chapter. i— . ‘

P .
) %

“A flicense shall be revoked or.refused when it appears.that any
licensee or theispouse thereof has, or any partner or actual manager
or purchased any United Stat@‘s Internal Revenue Retail Liquor or
Wine . Dealer’s ;stamp permxtturg on the part of the United States
Government the sale at retail lon said premises at said time or by -
any of said persons of alcoholic liquor, wine or beverages containing
alcoholic liqugr or alcohol e\:c‘rept ‘beer. A copy of such stamp or .
receipt or the mecord of the issuance thereof certified by a United
States Internal Revenue offlcer havmg charge. of such record, or if
“such officer sthl refuse to ce ‘t]fy such record, thien the certificate
of any law enfpl cement oflcerI] who has e\ammed and made a copy
ol such record is sufficient showing of the<issuance of such stamp, to
support such x'évocation 'of'liceﬁse or Tefu#il to issue thé same:”

Your letter asks two questlor‘m Conc’:n nmg the aforementxoned law,
particularly as|follows: j
\

1. 1Is the C(']tlflCth of Boi e G.- Riggs as. Commissioner of Law
Enforcement sufficient ewdcnce to justify the revocation of the beer
licenses of the persons named in the celtlflcate as having United
States Internal Revenue Retail Liquor: 01« Wine Dealer's stamps or.
must there be| a xlatemem of a Umted States Internal Revenue
officer?’ -

2. 1t the Certificate of the Comnmsloner of Law Enforcement is
sufficient to pgrmit the rev ocdttlon of the beer license of the persons
concerned what is the opinion of this off:ce as to the constitutionality
Cof sald law particularly with n\poct to the Fourteenth Amendment
Luaranteeing that properiy xha]l not be taken without due process’
of Taw? .

An exanrination of the purported C‘eriificate of Boise G. Riggs.
‘Commissioner pf Law Enforcement. reads’ as follows:

“PO WHOM IT MAY CONCERN: ~° &
This is to certify that the attached list of Federal Retail Liquor
Stamp Holders in Bonneville County is n,ue and correct to the best

ol my knowledge as of November 19, 1941?
The list is dttached to the Certificate’!and is signed by Boise G.

‘Riggs. Commigsioner of Law; Enforcemeént’. State of Idaho, Boise,

Lilahi -

I may stafe that it is nyy opinion that the Certificate istnot in con-

Digitized from Best Copy Available



i . - i

- ATTORNEY GENERAL'S REPORT-+ 15

formity tio Chapter 160 of the 1945 Session Laws which provides that
the Certificate of any law enforcement officer must indicate that he
has examined and made a ¢opy of such record and in order to be
the best'}evidence to present béfore the body ‘or board expecting to
act upon;i the application for revocation it should bé a certificate ‘in
proper form indicating that the law enforcement officer has exam-
ined and! made a: copy of the record of the issuance of United States
Internal Retail Liquor and Wine Dealer’s stamps in the-United States

‘Department of Internal Revenue, and a showing that an officer of

the United States Bureau of Interna] Revenue has refused to certify
to such record

I am of the oplnxon, however, that a certlﬁcate in proper form by
an officer of the Department of Law Enforcement would be admis-
sable ev1dence and sufficient evidence to authorlze the board acting
upon an appllcatlon for revooatlon of beer license to consider in
passing upon such revocation. ' The law enforcement features of the

liquor law and beer law of the State of Idaho have not been presented
to our Supreme Court and hence we are required to go back to the
time before the  Eighteenth Amendment of the Constitution of the
United States was adopted to obtain judicial thinking on’ the power
of the leglslature or mumc1palltles to regulate the sale and use of
mtox;catlng liquor. Prior to the adoption of the Eighteenth Amend-
ment to the Eederal Constitution many of the states of the Union

-had adopted prohibition legislation. In attempting to enforce Such

' legislation the leglslators of the various states adopted many police.

i

regulatory measures. It has been held that the Issuance of a special -
tax or retail liquor dealer’s Federal Stamp and, on payment, issued
a special tax stamp or receipt, sometimes called a license, the fact
that the defendant has paid the special tax was admissable in evi-
dence, it bemg sometimes specxally so provided by statute and also
it has been held that -a properly . examined and certified copy of the
record of | spemal taxes kept by the Collector - of Internal Revenue
could be admitted in evidence as evidence of v101at10n of a liquor law.
(33 C. J. 783 Sec. 538)

Since the regulation of the sale of intoxicating hquors comes
within the‘pollce powers of the state, the legislature may set out the’
conditions under which a license may be obtained and the conditions
under which a license may be revoked. The recipient of such a li-
cense has no property right therein nor is the license a contract
between Lhe licensee and the State. It has been held: °

“A llCEh$e‘ for, _the sale of liquor is not a contract between the State

or a Muni’cipaﬁty g’rénting it and the person to whom it is issued. -

in any such sense as to be within the protection of constitutional
guaranty. I If gives no vested rights such as cannot be abridged or
abrogated by the legislative authority in the interests of the public,

L . ~
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self property or a right of property, in the ordinary
se terms.” (33iC. J. 532 S@c 91)
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license to subsequently 1'0}'oke the same, and also of
a law authorizing the return of any- unearned portion

the c¢ity council of the ity of Boise had issued a
ense o one Roberts. Lichnse was granted and prior
ion date of said license the same was revoked by the
mmarily entering on its tecord the reason for such
t the parties: .

\

i
i
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Il
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i

hown t:)hu unfit- persons in the judgment of the coun-

a saloon.” I
- 1
Court in dise ussing the ([Lh‘~ll(‘m said:
i 8|
He no 1'4,\:1.\'011:11)]0 doubt Ah' nt tjm authority of the city
the foregoing-charter proyjisioh, to summarily: and ar-

1 quum' 1i(;,«_-n'.<_c which &t had previously granted.”
i
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HOArS {rom 1]10' “arious lo<*i‘u1ati\'e enactments that the
trie d to separate beer tmm the so-called hard liquer
of the sale thepedt and reg iulation of such sale T think
w0 doubt that 1ho salesof vither of. them is subject to
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isfation as i ]n.n\ deenmt pr u‘q)ox under 11\ police powers
vosade and di.\ppr-nmn ol bevr as well as so-called hdld‘

wn to Che ll)u‘l. 1(10 ol the mh Session Laws, the legis-
v has Allun},md 1o sct:forth the conditions under
hwnw may lu\} revoked «“ll(i to =et forth the noh(‘s\\gv'\'
v preseiad 1m11w l.un.\mg authority ‘permitting such
voke the llu ' )

S ;
ore ol the c»;umnn that Ilu1 said act of the 1(“"1\1(11L110
il and thate it the Conimi \Munm of Law Enforcement
Hlorcement uiTl_mu would u.}nlt} that he has examined

U the records of the Il‘i(t‘l‘n‘lll Revenue Department
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. of the United States and has determined that there has been issued |
“ ;United States Internal Revenue Liquor or Wine Dealer’s stamps to !
persons who? are holders of beer: licenses' that the board or body
issuing such licehse rhay revoke the same. (Thos. Y. Gwilliam)

| IN RE: TAX COMMISSION

J

4-5-45--Idaho State Tax Commission,

[ : . : :
This office begs to acknowledge receipt of \,om letter- of April 3'
1945, in whxch you ask for an opinion with reference to a number of
questions pertammo to your duties and powers as:the Tax Commis- |
sion with reference 10 House Bill No. 51 creating your honorable body
and House Bill No. 171. known as the Cigarette Ta\ Bill. Takin'g up
these various questlons in order .

- First.: “Is H¢use Bill No. 171.. known as the Cigarette Tax Bill,
constltunonal" h -~

In the opmlon of this office, this Bill 1s constitutional. \/arious"
States such as the State of Utah and the State of Iowa have paqsed
similar Bills and sach Bills when enacted into-law have been held
constltutlonal It is the opinion of this effice that our court would
follow the precedent set by the courts of these other states and hold
thls ‘Act constltutlonal :

!
i

Second. Ma\ the Tax Commission in the adrﬁinictz -ation and en-|
forcement of the Act use funds provided by Senate Bill No. 166 ap-
propriating the sum of $60, 000.00 for the purpose of paying salarleq
: and wages, tra\el and other current c\pense of the State Tax Com- :
' m1551on"” ‘

It is the opinion of this office - that lhe ’Ia\ Commission has the
power n]’]d authority under the prov isions’ of House Bill No. 51 creat-j
ing the Ta_\ Commission and Senate Bill No. 166 making an appro-
priation: for payment of the expenses of the Tax Commlssmn to ex-
pend such appropriation for the performance of any duty placed upori
the Tax Commission by .the Legislature. Section 12 of Article T of
the Constitution of the State of Idaho as amended now provides!
among other things. that the State Tax Commissiori “shall have such. .
other powers and perform such .other duties as may be prescribed by
law,”. .This consmutxonal provision clearly gives the Legislature au:
thorlt\ to prescrxbe such other powers and impose such other. dUtle\
as they mav see fit. not prohibited by the Constitution, upon the State
Tax Cor\nmlsnon The Legislature, has seen fit to pass’ House Bill
No. 171.ikriown as the Cigarette TaA Bill, and to_place the duty and
power of admlmstermg this Bill upon the State Tax . Commission’,

Having done so. it is as. much the duty of the State Ta\ C‘ommmsmﬂ
i ‘

1 = -

N
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to administer the Cigarette Tax Blll as st is to perform any . other
duties or exerdgise any other powers gnem them by law, and there-
fore the moneys appropriated ‘to the-use of the Tax Commission may
be expended by[ them for the performancé}( of any duties imposed by
them by law. . oL i '

T

Third. “Had the Legislatufe authorityl to delegate tax collecting
pow=r.to a congtitutional body as set up in House Blll No 51'7"

-

Yes. The Legislature has such authority ‘where the Constltutlon it-
.. self gives then’r power to do so as in Sedtion-12 of Article 7 of the

" Constitution quoted above. This amendment has been approved by .
the people and the people- have power, make such provisions in
the Constitutiqn as they see fit as under jour Constitution, Section 2
of Article 1. all political pbwer is vested in the people.

Fourth. “What dlsposltlon lshould be made of funds received in the
admlm:tmnon of the ngarette Law?”

]
Seetion 57-1p14 prov1des as follows: |
\

“,\CCOUNT NG FOR FEES All state OfflCC‘lS who receive any
money or cv idence of mdebtedness for orl on account of the State or
in. payment of any fee, hcense or tax dite the State, shall daily or
whenever the. amount so recen ed aggr%‘gates $100.00, de\JOSlt the
same with the state tr easure1

The remainder of the pm‘agx'aph prescribes ‘the duties of the State
‘Treasurer and prescribes :a; penalty for 'violation of this section. It
“would therefore clearly be the duty of the State Tax Commission to
deposit all money received by them in the administration of the Ciga-
rette Law with the State.Treasurer as provided by this section.

- . o

Filth. “Are stamps to be affixed on each cigarette pacliage, or
may they he affixed on unbroken cartans?”

It is the opinion of this office that the stamps required to be affixed
under the Cigarette Tax 'Law are t Jb.efaffixed on each package or
cottainer sold by retail it which cigarettes are wrapped or contained
in a single package. Infoth_er words, every package regardless of °
size containing cigaretfe® in-bulk in any quantity should -contain or
should have:the stamp affixed to such' package. regardless of the
number of cigaretres that may be contained in such package sold by
vetail. Thus, if the retail package contained ten, twenty. one hun-
dred. five hundred or any other number of cigarettes wrapped in a
single packageXeach package would require the stamp to be affixed
to such package. In cases where a number of different packages are
contained in a larger container or carten. it is thie opinion of, this
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office that-each individual package in such larger cbn’iainer mustf
have the stamp imposed by this law attached thereto. In other words,

it would not be sufficient to attach the stamp to a carton contammgf
" a number of md1v1dua1 packages without”affixing stamps to the in--
dividual packages themselves (Phil.J. Evans)

5 25-45—Mr. T. M. Roberts, Deputy Prosecuting Attorney,
Boise, Idaho.

Your letter of -the 19th _in'st. submits the. inquiry, whether or not:
a Board of County Commissioners has authority to refuse to gran'tf
retail beer dealers’ licenses for businesses to be conducted outside the!
corporate limits of cities and villages within the county. T

After a considerable investigation of the subject as dealt with by:
the-authorities, I am compelled to the conclusion that tliey- have no
such power. {To do this would be, plainly, to dlscrlmmate between
applicants, to establish aclassification of applicants, ‘permitting- those
of the one class to:obtain licenses and denvmg the right or privilege
to the others. Such.a'classxfzcatlon would, of course, be based upon
the locations ‘of the two classes of business. While such a -classifica-
tion and consequent action-by the Board might be constitutionally.
permissible had the Ieglslature so provided, as to which I e\press no
~ opinion, the appllcable law contains no such provision so ‘far as
County Commissioners are concerned. Chapter 167, Laws of 1943,

among other provmons repealed Section 5 of the law on this subject
A (Chapter 132; Laws of 1935, as amended by Section 1, Chapter 246,

Laws of 1939), vand added to the law as it then existed. three new
sections de51gnated 5. 5-a and 5-b. Section 5-a was amended in

1945, Ch. 160. Section 5, among other provisions. specifically requires

that each applicant. for a retail license shall, among other qualifica- -
tions there, provided, possess all of the qualifications provided by a
municipal ordinance and none of ihe disqualifications so ‘provided:
then further provides that all applications must conform-to the pro-
visions of the statutes last cited, and that each retailer’s license issued
shall be subJect to the restrictions and rest upon the conditions speci- -
fied by the statutes “and, as to the municipal license, in the ordinance
aforesaid.”. Havmg thus specifically included and provided for addi-
tional. powers to be exercised'by municipalities in the matter of quali-
fication andidisqualification of appllcants without, mentlomng any
vestige of like power to be vested in county commissioners, I‘Believe
the well estabhshed rule, that the. inclusion of the one thing excludes
the othér, would apply here. Which is to say, that had the leérlslatux e
intended to authorize county commissioners to add to the provisions
.of the state law otheér specifications of qualification and disqualifica-
_tion of’appliéants, the statutes would have so provided. If this is

_ -correct, then ‘the commissioners are limited to consideration of the

statutory reqmrements and may not 1mpose any other.
Other provisions of law which seem quite well established are also
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considered applicable, In considering licensing statutés such as ours,
the courts scem very generally, to have made a quite definite distine- ’
tion between a law which veqtb the issuing officer or board with- dis:
cretion to grant or refuse a llcqnqc and a law which in itself fully and
“specifically ‘'sets out the conditions and reouu‘emenls to be observed -
and possessed by the apphcaﬁt. In ‘the latter mstance where the
conditions are fully observed and the réquirements shown to be fully
“possessed by the applicant, the act of issuing the licerise is held to
be' a ministerial act only, and can be compelled by mandamus if a
license is refused. " This is \cr\ well: stated| and supported by numer-
our citations of authonty in Sl Am. Jur. 976, Section 184.. It is there
sstated in part; ’

o
=

. 1
. “As a genpral rule, where all the requirements of law? preliminary
to acquiring .a licenseito conduct a business have been-.complied with,
the ‘issuance of such license, jif refused, may be compellc& by man-
damus, since such duty is morelv ministerial.”

Substantially the same rule is stated'in 17 R. C. L. 562. In fact, the
same distinction and rules are definitely recognized and stated by
our own court in Darby .vs. Pence, 17 Idaho 697 at Page 704. The dis-
tinction between (IIQCI(‘LIOHHI“- author ity im such matters; and minis-
terial duty, is also well cov elxcd by an annotation found m 16 Ann.

Cas. 184

Referring again to C)m \tat’mm Seclmn 5-a as amended very dcﬁ-
nitely and categorically ';ct:‘ out the quahfl&monq which mu$t be
possessed by $uch ag” apphcant An individual must be a United
States citizen. .must Naie beon a bona fide xeﬁldent of Idaho for one -
year preceding his appllcatlon, and must -be the bona fide owner of
fho business which he pmpo:m to licénse: - Like ‘provisions apply to .

N ;mrfnmshlm and mlpolatmm As to dlsqualificationq ‘he, or\any
paviner of an applying pmmm ship ot actual nianager. or officer
thercof, or an employee. or spouse, must not have been Con\lcted of
violating any state or Federal law regulaiing or prohibiting the sale
of aleoholic drinks. and must not within- fwo years have forfeited or
pm‘mittod the forfeiture of a|bond for appearance to answer any such
Tharge: .nor must he or any| such partner or ‘manager or officer of .
the partnership have been (romlcted of any felony within 5- yvears.
or paid any fine or completetl any wntonco of confinement for a fel-
nm within 3 years.  Also, ailxccnce shall be refused if any such per-
soft or spouse of such person -has possession at ar on the premises
where beer is sold of any Federal Liquor Dealers Stamp showing au-
therization to sell ‘any aluohohc liquor, wine*dr other alcoholic bev-
erages other than beer. ! g : ' '

“hese provisions here :nmmax ized are stated very fully and metic-
ulously by tHe statutes, and: there is nowhere any hint of discretion
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vesting in county commissioners in a case Where the’ statutory re-
quirements have been complied with. ) . ,
Section 5, surnmarized, provides that an apphcatlon for a retailers
license shall'be made upon a form to be supplied respectively by the
municipality, the county, or both if necessary,-and by the State Com-
mlsSloner of Law: Enforcement under oath showmg :

“that the,, apphcant possesses all of the quahflcatlons and none of
the disqualifications of a retailer licensee under this act, and, as to
the municipal license, under any ordinance thereof. "Each applica-
tion shall be accompanied with the'required license fee, * * *_If the
application: conform hereto the municipality, ¢ounty and Commis-
sioner, respectively, shall each issue a retailer’s; license to thé"appli-
cant, subject to the restrictions and upori the conditions in this act
specified, and, as to the municipal. license, in the-ordinance afore-
said.” (Emphasis added) _ ‘ ’ =L

This provision is thought to be mandatory. Another we]l settled rule -

i, that the words. ‘‘shall” or “must” are to be taken as mandatory
unless there are'other provisions ér forms of verbl_age in the statute

i

o act in which the word is used which should be considered as modi-

fying the generalrule. 50 Am. Jur. 49-52. I can find no language in \

the statutes nor any. implication from the language used therein ‘to :

indicate that the word here considered was intended to be merely !
directory, thus leaving it to the issuing authority to follow the;

e\press statutory provisions or not, or to add to the requir ements to-:
be observed in order to become entitled to a ‘license.. On the con- §
- trary, and in addition to the other provisions hereinabove summar-- :
ized and guoted, Sections 5-a and 5:b make ample provisions for |
revoking licenses, (and .“shall” was substituted in 1945, replacing the

original “may’") whether because of any false statement made ‘in the | :

application or thefailure tc have and retain the statutory qualifica- : :
tions-of a licensee, or in a case where the applicant had at the time !
of application, or thereafter shall acquire, any disqualification pro- :
vided by the statutes. Also a revocation shall occur if a licensee shall
otherwise violate any of the other provisions of the licensing act here
considered. These provisions: would $eem ample to protect against:
any imposition on the Board by the applicant ‘for the license as well |
as to protect against any change in his required status as a licensee
during the .period covered by the license. Consequently, it seems to‘
the writer. that the legislative intent in such' matters, which intent is
always the guiding star, is well and fully expressed by the language . :
of the statutes themselves and that had anything further been in-:
tended, such as’ the vesting of discretion or additional powers in:
county” commlssmners the legislators would have expressed that

intent also. As the law stands, the license shall issue on stated (‘on«-‘

ditions and on a change-of condmon shall be revoked.
3
Q' .

Digitized from Best Copy Available



22 . ATTORNEY GI%JNERAL'S REPORT

While we have no decision in this state expressly applicable here,
the courts generally seem agreed that under such statutes as ours the .
issuance of a license can be comipelled by mandate if the applicant
has fully performed and conformed to their provisions. These deci- ;
sions_deal with various types of;licenses and I here call attention to
some of them. An illustrative case from MLSSOUI‘l 1s State ex rel. vs.

Ashbrook, 55 S. W. 62, 48 L. R. A. 265, 268. . K

Another case involving a license for certain fishing rights also fol-
lows the general rule of ministerial duty. '
= e ‘

Staie ex rel. vs. Darwm (Wash)
173 Pac. 29. b

In the matter-of retail liquor{-liconsns. attention is called to deci--
sions. trom Alabama and Florida:.E : -
Harlan vs. State (Alaﬂsv

33 So. 838. :
Howland vs. State (F‘l"t'\ .
47 So. 963. :

In the Florida case an aitempt was made to discriminate in the
amount of the lieense fee to be pald depending upon tne iocality 1n
which the business 'was to. be conducted You will note that those
facts establish some similarity 10 the matter hrre discussed:” It was
held that this could not be done!inithe face of the existing law and
that the issuance of a license cotuld be compelled

In Massachusetls another rather similar case was decided. It was
*there provided that the licensing power shpuld. be vested in the city
council or board of aldermen. ' The council had voted to issue> a
license and the mayor undmrooi\ to veto that action. It was held
that he had o such power and nc license was- mdered lSSUQd by writ

of mandate, ) i h
i .
i B
Medlinn vs: Rockwood, |
1135 N. E. 1037 =

It is also awell established that even where the issuing authorities
are vested with some diseretion” in such matters. the ‘issuance of a
license: may “be cdmpelled by mandamus if that discretion is exer-
cised arbitrarily, X '

An Ilinoisscase discussed: in Darby vs. Pence, supra, is.illustrative
of that rule.” ’

/-'
Zavone s, AMound ( 11\

103 111 352,
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1 Beheve that case is proeperly apphcable here, as well. as the rule
upon which the decision rests. It would seeyn that in refu:mg licenses
to those fully quahfled under our statutes merely because: their places

of business are or will be outside the corporate limits of the cities and ~

villages of the county, and at the same time issuing licenses to others
possessing exactly the same statutory q‘halifications but whose places
are within such corporate limits, a Board of Commis'sioners'wld
act arbitrarily. The classification of applicants thus set ‘up is no-
where even hinted at by the statutes, nor are any powers of discre-
tion in such Board suggeésted. The word ’‘arbitrary” is defined as
meaning ‘“not fixed by rule or determined by statute; discretionary.”
This is its meaning, in law as given in Funk-& Wagnalls Standard
Dictionary. .Believing as I do, that County Commissioners are not in
this mat ter .authorized .to prescribe rules other than those fixed by
the statates, I think the establiShment and following of-such g policy
~ as here discussed, would also result in arbitrary action by the'Board.
It has been here attempted to answer your question fully.without
extending this opinion unduly, and I trust that this has been done.
‘If any detail which you have in ‘mind has been overlooked this office
will be glad to give the matter further attentlon upon being so
advised. (J, R. Smead) :

5/29/45—Mr. Ernest G. Hansen State Auditor, Boise.

Your ]etter of May 16. submlts the question, “What is the
statutory. salary for the month of May for the Justices of
the Supreme Court "fr -

<

Chapter 77, Ll 1945, amends ‘Sec. 57-502; I. C. A, by substituting
$6,000.00 for $5,000.00 per annum as salary of each of such Justices,
The Act was approved February 28, 1945, Your question therefore is,
more than sixty days having elapsed since the adjournment-of that
Legislature, such period having expired on May 8 last, is the amend-

ment now in force? If it is, ‘then the salary flgure for the current ‘

month is a matter of sxmple calculation.

If thlS office felt that the Subject so presented had not already
been decided by our Supreme :Court, the conclusion reached might
poSsibly Ibe other .than the one which has been arrived 'at.. However,
in 1907 our Suprtme Court considered and decided practically the
same question. The legislative session of that year passed an-Act
raising the salary- of Supreme Court Justices and District Court
Judges to $5,000.00 and $4,000.00 per annum, respectivel) - L1 1903.
p. 465. Therefore the salaries had been fixed by an Act of 1903 at
$5,000.00 and $3.000.00 respectively. - Ll. 1903, House Blll No. 151.
The action referred to was commenced jointly by the letrlct Judges
of the State, then seven in nursber, to determine whether the. 1907
"Act became immediately effective and so superseded the Act of 1902.
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- The court referred thc matter to Axt 5, Sec. 27 of-our Cbnsti{ution
! which prov 1des as follows:

“Change in Componsatioh of- of"ficors ---The legislature mbay byi law
diminish or-increase thc compensation.of any or all.of the following
officers, to-wit: * ®* * justices df the Supreme Cou'rt, and judges of
the district courts R Rk D ] -

| .

The court: held that while the Le‘fhhtme may So increase or °
diminish such .a sdlary, such dlmmutlon ot increases does not. affect
the COITl[)On\dUOl’l of an off}_cer ‘in office at the time of such diminu-
tion or increase.” Thus' the co(nt concluded that' the Constitution
absolutely bars the application of a law increasing the salaries of '
our judges:during the terms of «my such officers in office when the
law goes into effect. Applying that decision to the present&fate of
facts to which your inquiry 1‘0] \tes, it is thought that so long as
the decision just \umnmuzed 1|0m¢un\ in: force the matter is not
open te construction. Wooils et hl vs. Bragaw, 13- Ida. 607.

In the same decision the coml‘ also poinied out that the 1907 Leg-
islature had made no- applopx m'llon sutficient to pay the increased
salaries of- the District Court udves. and held that this in. itself
showed a legislative intent ‘that the Act should .not ‘become present-
Iy effective, but should starid in abeyancé until the expiration of the
then current terms, so leaving the 1903 Act in force until that time
should arrive. From informatidn also-obtained from your office, it
appears that the same is true in| this instance. No increase or addi-
"tion was made.to the 1943 appropriations for the biennium to expire,
nor is the approprimdion for ".\"ﬂl(llle\ and wages" 'to the Supreme
Court for the forthcoming lnenmum wlnch commences next July 1,
sulficient ‘to pay the hlnLlCd,\Cd .<11m|05 ofl the Judges in -additiori to
all other salaries "ard wages to be pa’iid! from that appropriation.
Theretore, if the reasoning: in Woods vs. |{Bragaw be'sound, the de-
cision also_applies here, to: the jeffect that the 1945 Legislature in-
fended that the amendment should not become effective until the
expiration of the respective current terms.of the J»usticés."’

Sinee it is, not within the, power of this office to contravene any
rule heretofore announced by m'o court;»I am reluctantly compelled
to conclude that lhu salary iner «" ase here considerod is not presently

in force. : ';

For the same réasons the \(uno concluxlon is necessar 11) reached
as concerns District Court Iud"o\ \\hO\t‘ salaries were increased
by the same amendment. 5

Some guestion was made in Jlxii otTice as to whether or not ‘the
S Code xection above cited srill n\nmm\ iz force. because of the fact
the lw'l\lm\v action here: is. ~m far asl procedure is concerned, a. °
little Gitferent_from that of- Wm As above stated. at that time a
new Ast was {M.\\Ud. xc‘pv.x!m}_{ :t or’in ;niy other way, while here the
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1945 Act is =xpressly amendatéry of the Code section under which
these sa]arles have been paid ever since 1907. ‘That is, whether"
present salaries should be md pursuant to the Code sectlon or
whether the amendatory Act would in effect repeal it and; so, not
being preserntly effective, relate the matter of ‘amount of :salaries -
"back to the 1903 Act or pocslbly to the salaries as originally and
temporarily fixed by the Constitution. -After ccrn51de1abie investiga-
tion the conclusion has been Teached that the. Code provisions, Sec.
57-502, remain in full force--and effect unti] s‘uch a time as the
amendatory Act becomes effective, w hich is to says-on the expiration
of the respective current termms of office. California in particular
has a decision arrived at under a constitutional- provision very much ;
the same as our ‘own above cited which is squarely in point, the !
salary statute of that State: hdving been amended expressly by a :
later Act, just as here. It'was '.held that the former statute remained
i force ‘until the amendatm ¥ Act should take effect. Harrison vs.
'Co]gan, 82 Pac. 674. : The whole questlon was related to-and de- :
cided under the well est,abllshed general rule-that no legislative Act .
_ becomes a law until its efféctive date. and the court held that in just -
such a situztion -as ours the Constnutlon ﬁ\ed the effective date of i
- the salary emendment. ;
" It is not here intended tc assert . that the decision in Woods vs.

- Bragaw is necessarlly beyond criticism. It must be remembered that | :

in 1907 the oroceedings, discussions and debates of our Constitutional -

Convention of 1889 swere riot available for consideration by our: court

as then constituted.. The stenographic record was later studied and ;.
transcribed by .the late I. W. Hart. then Clerk of our Supreme. Court, |
and: the trc.nscnptlon compiled and printed in a-two volume work
“in 1912, thus constltutmg probably one of the gxeateet contributions .

to the bench and bar of Idaho, and ‘therefore to-the public, that has

»’ever been made. Whéther, had the.Court of 1907 had access to:

-those ploceedlng< a different decision might have been reached,:
_one cannot say with any assurance. but a reference to the lecmd

furnishes interesting food fOI thought.

After. fixing the salaries of Justices and Judges of Courts (Art 3.
Sec. 17) to be as there stated “until otherwise provided by the L‘eglsj
lature,” and after also fixing the salaries off state executive officers,
(Art. ‘4, Sec.-19) and in.that connection providing that the Leglsla-
ture might. difninish or increase the compensatlon of such: executive
offlcers but that no diminution or increase should affect the salaries
of isuch exgcutive officers dulmg their term, with the pr()\lqo that
provision might be made for the payment of expenses of- certain ex- -
ecutive officers while traveling on the State's business, Sec. 27, Art. 5
'came up for—Tonsideration and discussion. It should be noted that
up to that time there had been no inhibitior: against a change to that
tlme there, had been no inhibition against'a change in the salaries
of | the JudT’es c:urm" cur rent terms of offlce, the only prox ision be<
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ing as above- quoted, that :ihe constitutional salaries should obtain’
until otherwise provided by thjé Legislature. When Sec. 27 Was
reached it originally provided that the Legislature. might diminish
or increase the compensation of: the executive officers there named
but that none such should aﬂ”é‘ct the compensation of the officer
then in offige during his term. Then followed a‘proviso for payment
of expense to certain named exécutives “incurred while in pefform-
ance of olf1c1al duty “If “compensatlon as there used be taken
.as synonymous With “sa]ar)' as’already used in Art."4, Sec. 19, the
later section wyould seem to ha\e been mere repetition of the former
in. the matter of increasing or'diminishing salaries, Immediately"
- there followed extensive discussion and debate among ‘the members,
_all based upon the 'proposition that Sec. 27 of the :Article (Art. 5)
should ‘also provide for the payment of the expenses of Judges and
District Attorneys: (Constitutional- Convention Proceedings, Vol. II,
pp. 1572-1573;.1584- 1589). The questLon ‘of allowance of expenses
seems to have been the only thmg in the minds of the delegates and
while the proponents of such ‘allowvances were not successful in
procuring it to be included in the proviso with which See¢. 27 con-
cludes, still it is about that questlon that the whole discussion oc--
curred. The net result was that the . Judges were included irl the
scction, previous to the proviso for the payment of expenses. .When
this is- cdonsidered together wlth the section already adopted fixing
~court salaries and providing for the change thereof by the- Legisla-
ture, there may be at least a falr question as to whether the conven-
tion deliberately included them, in qec 27 as not qualified .to re-
coive the legislative increase 01} salcuy occurring during their cur-
rent term of office, or whether the word * compensatlon” as used in
Sec. 27 was then used and understood as applying ‘to necessary ex-
penses “only as distinguished - from * salaries”” As above suggested,
executive salaries and their iner ease or diminution had #lready been
{aken care of by the earlier section. and another earliedsection had
provided for temporary court ealarlm and otherwise left it to the
Logislature later to provide. aft;er the -adoption of the Constitution,
what those salaries should be. | Refercnce to the printed report of
the decision in Woods vs. Brabaw and to the briefs of opposing !

counsel as there summarized. discloses that the particular consid- *

oratior: here suggested ‘was not presented or con51dered by the court
at that nmL, . : : L F

Viewed from the same anc'l(“ as the cited law now stands. it is
“umpossible, i See. 27 of Art. 5 was mtended to deal with salaries
rather than with expense. to provide for an increasc of the salaries
of Supreme Court JLI<t1Ce< which \vﬂL take effect as to all incum-
bents' iit the same time.  The terms are “staggered” and the nat-
ural result would be that certain of the incumbents, first one, and
" then three, will be paid larger: salariss than the oOthers, thus pro-

~u -
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ducing an inequitable condition. This has been sulggested as’ another
matter which perhaps ought io. be considered 1n determxnmg the
intent of; the framers of the Constitution. 7 =

However ‘under . the rule of stare decisis, it is thought that fhe
conclusion is unavoidable, that' the 11945 salary increases--do not
take effect until -the respectlve terms of our 1ncumoent Justlces
expire. ~—(Frank Langiey)\ : :

-

; . IN RE: MUTUAL FIRE INSURANCE CO’\IPANIES

10-5:-45--—;-Mr. Edward B. McMonigle, Director of Insurance:

I have under consideration today your letter of October: 1st,

whereln you ask for ~an immediate opinion upon the - followmg
questlon .

“May ;the Board of Trustees of School Districts: pledge the school
' district to become a member of the Snake River Mutual Fire Insur-
ance- Company, a domestic Mutual fire insurance company, for-the
purpose, of purchasing fire insurance:coverage on the buildings and
contents owned by the District? The Snake River Mutual Fire In-

surance iCompany is organized.as provided for in Title 40, Chapter ‘j

17, Idaho Code Annotated 1932, and all acts an:lendatory thereto.”

The Idaho loglslature has prov1ded the method for paying-insur-

ance premiums by common school and common | joint and independent '

school districts. - Under ‘Chapter 7 of the Idaho™ Code Annotated Sec-
tion 32 701 we find the following language

+32- 701 " SCHOOL BUDGET.—Prior to. the .annual meeting in

comrnon and Jomt common school districts the board of trustees shall "~

prepare| on forms prescribed by the state .board of education and
furnished by the county superintendent, a budget setting forth the
expenditures of the district for the past year and the requirements
for the {school year next ensuing, itemized and classified as follows:

. g: *’ ‘
“(g) | Fixed Charges. Including (1} tuition, (2) rentals, (3) insur-
. dnce premiums and (4) interest on'outstanding bonds."” )
The Iegislature having delegated this power, to common school dis-
tricts for meeting premiums or. insurance, the| foregoing provisions of
the statute should be complied ‘'with, ' It has-even made the payment
. of premiums on insurance a fixed charge the same as maintenance
and’salaries of teachers. In my reading of Corpus Juris and other
text wrxters in hope of finding a case exactly in point, which I have

¥
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' . bheen unable to do, a majority_ of the- courts held il‘iét a budget levy
. is directory and when the Ieglslature prescubes the method as it B

does in Idaho, it should be followed and obeyed:. -

In support of this statement I wish-to cite an Idaho case wherein
the Supreme Couit of Idaho m a suit entitled School District No. 8
vs. Twin Falls County Mutual‘Flre Insurance Company, 30 Idaho P.
400, held that. its “members cannot become members of appellant
company or any such company without- becornmg an 1nsurer of the
property- of its membels :and his liability for the benefit of the other

.‘members will be unhmlted or'hmlted only by the amount of insur-"’

ance in force and the solvency of Lhe members’ of the company.”

Further, see Tuttle vs. Salt Lake Clty, 294 _Pac. Page 294. I find also
citations in Corgus Juris, VOIUme 56, Page 639 hplding that where
levies are made and approved ?r adopted by schodl trustees, that this
is the procedure that.sRould be complied with by ‘the school districts

and no other. I have foundione case in the State of Washington

| where a comimon school district diverted funds derived from a levy
i in order to aid their students in obtaining \ocatlonal benefits and

: modc‘] training in a Normal 1nst1tutlon and the Supreme Court held

| that this was inv alid, and it isjmy judgment that the converse is true

where the joining of a school|district with a mutual insurance com-

" pany to receive funds other than in'a manner provided by law, would

. beinv alid. See School Dlstrmt vs. Spokane County, 20 L. R. A. (ns) .
1033. . In other words. the 1egl<latu1e having prov1ded the method in ~
i Idaho for a fixed charge which designated insurance premlum:. as a

Tixed charge: and specifying how the money shall be Obtairied is the -
law in this state, and-it is my opinion that if the board of trustees
“) pledged the district by:joining a mutual insurance company, any tax-
. payer in the school district could enjoin them from such procedure

Hence it-is.my opinion that it would be invalid for -the common

. schaoal dmnct to become a membel ‘of a mutual insurance company

in Idaho in order -to obraln nmsurance coverage.on schoo] buildings
and their contents. (M. Rceqe HaLﬁLﬂugh Sr)
i - ’ P

IN BE I\(‘O\ﬂ" TAX

121410 M J Q dughdn Dnutm State- Income I‘a\ Depalt-
ment: - | : M ;
- L :

Iu ferring fmthm to the mquu\ contamed in your letter of Septem-

- bher 29th last, a rather Comp]ete mve%tlgdtmn haq been made of the
¢ Federal and State decisions apohcable i

‘ P
Your question concerns the oy _alxdn\ of the follO\\ lng provisions of

| the st m‘ law, with partl(‘ulall attentlon to Feder ‘al bonds

“The 101m gross_income includes * * * * all mtel est: recel\ ed from .

* ¥Federal, State, municipal, and other -bonds.”
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That prowsmn was:placed in the Act in 1933, (Chapter'159, Section 4, ’
: amendmg code section 61-2412. :
o There seems to be'no: question that the law is as stated in the let- _
ter of thls office written on November 15th, that a state tax laiQ
du‘ectly upon income from F ederal bonds is not’ permltted by the

Federal Constitution. Article 1, Section 8, Chapter 2. The provision -

cited empowers the Federal authorlty to borrow money and pledge
its credit for the same. The case heretofore cited, Macallen Co. vs, |
‘\Iasachusetts, 279 T. S. 620, very definitely states the rule that'a
state may not tax income received from Federal bonds by the holder,
whether or not-there is a Federal statute prohibiting such-taxation,
stating, that the Constitution itself prevents such taxation. A later
decision reiterates |the same Trule, Educatlonal Films Corp. vs. Ward,
282 U. }S 379, 389, 75 L. ed 400, 405 The same rule is referred to in
Northwestern Life Insurance Co vs. \Vlsconsm, 2%5 U. S. 136 7" L.
ed "02‘

Referrmg to State decisions, the ’Washmgton court has cited the
- Macallen Co. case, and stated: the same rule as applied to the taxa-
_tion ofl income on Federal bonds Aberdeen S. & L. Ass'n. et nl VS.
Chase, 289 Pac. 536.: . N ‘ .
" In February of this year.the. Cahforma court stated the same rule
Southern ‘Pacific ‘Co., vs. McColgan, 156 Pac. (2d) 8% ' 89. :

PerHaps Congress might by .statutory law permit'such taxation by |
‘the_stagtes, and accordinély search has been made for such a statute -
-if any should be found to exist. -None such has been discovered, and -
,So far és the sources of such research go, it seems that no such stat-
ute ex1sts 1t must therefore follow that the provision of ‘our state
law here referred to does not empower state taxation of the income :
* from }«“ederal bonds. 'Perhaps I should add, that in numerous in-
‘stances In the past, Congress has specifically provided that different
varletles of such Federal obligations .are exempt from ta\atlon but :
in view of the decisions based upon the Federal Constitution it would
seem that any ‘such ‘provision in a special statute is unnecesary. i

’ suggest this be"ause it might otherwise be thought from a comparl- i

son of the. various™acts of Congress authomzmg bond issues, some '
%pecxfmallv exempting tHem, from taxation and 'some making no men-
“tion of that matter, that such a prohibition on the part of Congress -
s necessarv to create the e\emptlon Such, however; seems not to be
the caqe (J.R. Smead) L i -

IN RE STORE LICENSES

3-11- 46—’\hss Margaret Brennan Director, Store License Division,
Replymg to your query as to whether a person helding a stere li- -
cense;in ‘his own name and also holdmg a store license or licenses as
a partnerchlp with another per. 'SOn or Jpersons, is entitled to offset the
taxes paid on his mdmdual real property and 1mp10\emem> thereon '
! - - I
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against the license fees paid on the partnershlp stores I beg to adwse

_ you that in my opinion they would not e entitled to do so.

! Your attention is directed to Section 5-a of Chapter 113 of the Ses-
sion Laws of 1933, which explicitly provides:

© “That any person, firm, corporation, co-partnership or association,
upon. which any license fee is imposed under this Act, hereafter in
this section called “licensee,” shall have the right to offset against
such’ license fees all taxes paid by sueh licensée upon real property
or improvements thereon; situatéd in the State of Idaho, owned and
used by such licensee in connection with its business; *oar

‘It s ‘clear from this section.that a.partnership licensee is not enti-
tled to any offset\ except upon real property or improvements thereon
owntd and-used by such licensee in connection with its business. If
the licensee is a partnership the real property or improvements

) thel eon must be used in connection ith the business operated by

such partnership licensee. " The fact that one or more of such part-
ners niay be engaged in business as an individual or in partnership
with other persons in some other business would not entitle such
partner to offset taxes paid as a licensee in such Jother- businesses

_against the license paid by the’ partners first named In other words

~ no licensee 'is‘entitled to offset any real property taxes against the

store tax except the real properfy tax_paid by the “licensees on the _

_particular business for which the'store tax is charged. (Phil J. Evans)

IN RE: SCHOOL FUNDS'

A . | ; 7
5-11-46-G. C. Sullivan, Supt. of Publi¢ Instruction,
Your letter of Mav’ 3 requests my opiim’on on the following question:'

Can an Idaho school district legallx pay school dlstrlcts of other
states, from 'its general fund for: services in providing schooling for

“ldaho dnldx en. confined “in convalesccm w dIdS of hospltals in other

states)”

ldaho has provided in thxem sections of the Code, how money may
be raised and.paid out i schaol districts. Section 32-615 Idaho Code

',\nnomtod‘ enumerates the power fixed in all school districts in

Iddho %cu ion 32-616- gives addmonal powers to school districts and
\mtum 32-617 also grants addmonal powers to independent Class-A
districts.  In.none of the foregoing sections. or elsewhere, is there
authority given to any school district. in the state of Idaho to use
fund\ to pay for schooling of Idaho children in a SJSter state receiv-
ing treatment as recited in your letter;and I have searched ‘the. Code
of our state carefully and I find no section that authorizes the pay-
ment of money for this purpose. ; Henice, where there ‘is no express
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authorlty glven in'law for the payment it is my opinion that' the
school districts cannot pay Utah or any other state, for this service.

Our Supreme Court has held m a case entitled Parsons v. Ben
Dlefendorf in 53 Idaho 219 that the Commissioner of Public Invest-
ment could not spend school funds ‘“‘except as expressly authorized
by law.” N

It is, therefore my oplmon that an Idaho school district cannot
.legally pay school districts of other states from its general school -
funds for services in providing schooling for Idaho children confined
in convalescent wards of hospitals>in other states.” (M. Reese Hatta-
“baugh, Sr.) :

|

= ;’ IN RE: TEACHERS’ i{ETIliEMEVT SYSTEM . ;‘

6 24- 46—G C. Sulhvan Secretary, Teachers’ Retirement’ System;\:

This 1s in resp_onse o your letter of June 17 1945, wherem you ask
" for an oplmon of thlS office on the following questlons - .

“1. What is the status of 70-year-old teachers in the Retir ement i
System who have not signed a contract by .June 30th? Co- ‘

2. Those teachers becomlng 70, or will become 70 during the com- " .

“ing year,!must they file an/ apphcatlon for retirement prior to June :

30th- of thls year? - ;

3. How will they be affected under the Teachers Retirement Syc- :

tem if they become 70 and have not signed a ¢ontract for next year""
1 - :

The Act commonily called Teachers Retlrement System or what is
"known as H. B.-No. 10 became a law in the State of Idaho upon -its .
being 51gned by the Governor of Idaho on the 18th day of March,
1946, and; I believe, that your questions are fully answered in Sec-
tion 5 ( 7) of the Act beginning with. line 2 thereof and endmg with
line 12 thereof “This Section reads as follows

1. SERVICE RETIREMENT BENEFIT.—(A) Any member may :
retlrt}rupcn written application to the Board of Trustees setting forth |
-at ‘what time, not less than thirty days nor more than ninety days :

<ubsequent to the execution and filing thereof, he desires to be re- - '

tired, provxded ‘that such. member at the time so specified for his
retlrement shall have attained the age of sixty vears-and not with- i
© standing that he may have separated from service. :

(B) Any member: who shall attain the .agé of seventy years shall.
- be retlred forthwith under the provisions of this act; provided, how- -
ever, th(.t. if stich member shall :attain the age ‘of seventy years
during a school term in which he shall be engaged in service as a:
teacher, such member may at his option commence his retin emem at»
the end of 'such school term. U .

|
i
1
|
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It will ;E\ppear from the foregoing that a teacher has the right to
elect to lg.x:tire upon his becoming the agejof 60 years. If the teacher
does ‘not elect to retire but has attauned %he age of '(O vars, he must
be retired forthwnth : i -3

-

- i
“If such membel shall atta;n the .age| of -seventy years during a
schoel term. in-which he shall be eng‘aged 1T service as a teacher, such

_ member may at his optlon commerice has retirement at the end. of

such school term . ‘

I am of tho opinion from the foregomg that a teachel may volun-
tarily retire upon attaining- the age mf ‘60 or any of the years between
the age.of 60 and 70 but-if the teaclier has. attained the age of 70 he
must beretired. If, however, he arrives at the age of 70 during the
school term he may at his optlon commence his retuement at the end
of the school term. 7 - :

I am of the opinion that the teachex who wﬂl become T0 years of-
sage during the coming year ‘would. not have to file. an apphca‘uon for
retirement as the statute plowdes upon hlS becommrr the ave of 70,
he should be retir ed forthwith. <
=T am further of: ‘the opinion that! ‘such teache1 ?hOLlld be letned
forthwith upon his '1ltam1ng the agexof 701 and’the fact that he has or
has not signed a contract for the commg yea1 would make no differ-
‘ence.  If a teacher has signed:a contract and the' teacher is teaching
. under the (‘ontx act prior to his becommg the age of 70 he would be

.permitted to complete his school year. tinder “the._ prowslons of the
“law, or if he desires to he may \oluntaulv retire upon his attammg
the age-of 70, (Thos. Y. Gwnlmm) :

IN RE: S(‘HOOL LL'V( H PROGR A’SI

‘18—"7-46 AMr. G. C..Sullivan, Supexmtcndenl of Pubhc Insnuctlon

1 hw' to aclxn(mlodve rec c-xpt of \our request for an Opmlon of this
office on the tOll()\\ln“ que\tlons . -

“1. May the State Super mtpndont of Publlc Instruction act as the
State Educational Agency under the terms of Public Law 396 of the
Tsnh Congress generally know{n as the National Schoo] Lunch Act?” ¢

- |

|
Yes, provided he is so de\wnated as provided in sub- dlvmon 2 of

pardagraph (d) of Section 11 of the, Act.™ This sub-division pxondes.xﬁé

~that the state 10"1\12’111}[‘0 ma)‘ déw'nato the State Superintendent of
Pubiic Instruction ‘as the “State Educatlonal L‘\ger]_cx under the Act,
or that during-the- period cndmﬁ June 30 1948, the Gover nor of the
CLostate mu 1 designhate any agency or agencqec within the state to carry
out -the functions roqilix‘qd of a "State Educational Agency” under

Digitized from Best Copy Available




‘the terms of the Act. Therefore, if the State Superintendent has
been desngnated as such “State Educational Agency either by the

state ]eglslature or by.designation of the Governor, he may carry out -

‘the functlons of ‘sueh "State Educational Agency" as pro\lded by
the Act. |

"2.. May the State Superintendent so designated as the *State Ed-
ucational A‘gency under the Act administer the National School
Lunch Program as provided under the Act and execute the necessary
agreements, and receive funds from the Federal Government and re-

‘imburse participating schools for expenditures under such Scfivol -

-Lunch Program and how are such expenditures to'be handled"”

i

I feel that the State Supermtendent havmg been desngnated as the

State ‘Educational Agency” under ‘the Act, would have power to ad- -

-minister such program and receive contributions as provided in the
Act, and réceive such’ contributions as are contemplated under the

"Act. Such contributions when' received by the State Superintendent .
"as such “State Educational Agency” would become-state funds, and
"would be appropriated for the purpose of carrying out the provisions ‘
-of the Act/as provided by terms of Section 9 of Chapter 48 of the :
Standard Appropriations Act of 1945, Our Suprerhe_ Court in the :
case of Stat‘te VS. .obinson, 59 Idaho, p. 485 held that such funds eon- :
stitute public mdfileys and are to be disbursed as other public funds |

are-disbursed, ) \ . o

“3. Mdy balance remaining in such fund of monies received from

the Federal Govex nment be returned to them at the end of the flscal
“'year?”

Yes, prouded clalm is flrst made therefore and the same is ap-

proved bv the State Board of Examiners.

“4. May Federa] monies contributed to such State Agency for.

. School ‘Lunch Program be distributed to-non- pr oflt private schools 1f
they desire to part1c1pate in the program?”

N

.

.No.; As these monies become public monies of the state upon. re- ;-

- ceipt by the State Agency, the State Constitution prohibits the State
Agency from distributing any state funds to any. pr J\ate non-pr Oflt
schools. The Constitution prowdes as follows:

“Artlcle 9, Sectlon 5. Nelther the-legislature nor any county, c1ty
town township. school district, or. other publlc corporation, shall;
everimake any appropriation,. or pay from any public fund or moneys:

whatever anything in aid of any church.or sectarian or religious so-
ciety. or for any sectarian or religious purpose. or to help support or;
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sustain ahy school, academy, seminary, college, :university or other -
literary or scientific institution, contjollied by any church, sectarian :

or religious denomination whatsoever; nor shall any . grant or dona- .
tion of ]anq money or.other personal*p’roperty ever be made by the - |

state,-or any such publi¢ corporation, 11@ any' church or for any sec-
tarian or rellglous purpose. (Phxl J. E\jans) '

t

- .

AGRICULTURE

~1- 8 1.)A~F N. Pettygrove Secretary, Idaho Advertlsmg Corrums- ’
sion. In re: 1 Idaho AdvertiSing Tax not applicable to potatoes

and, onions shipped into Idaho from points outside-of the State and -

later shipped out of Idaho under brands and markings indicating
they were raised within Idaho. 2. PFroduce from states other than
Idaho shall not be shipped from Id_aihos under brands, labeling or
markings on packages-or containers.in which produce is shipped in- .
dicating that the contents are; Idaho pi‘od’ucts (Phil J, Evans)
1-16-45---Hon. Jesse R. Farr U. S.: Dept. -of Agrlculture In ab-
‘sence of ruling by our Supreme Court it. cannot be said with assur-
ance that there cannot be two summary foreclosures of chattel mort-
gages in two counties at the same t;me It-is 'suggested that the i
Canyon County property be replevxed and thus remove it lawfully to
Gem County where the moritgage is:recorded, and there foreclqse";
against the ivhole Qroperty inia single ‘proceedmg (J. R. Smead) ™ -
3-23- -45---Mr. George Hereley Comm*ssmner of Agrxculture A mem-
ber of -the.legislature may also be appomted Dairy Inspector or be“”
appointed to any other offlce\as long a: the duties of ‘the two offices
do not conflict and unless the office 19 one created by the legislature |
of which the appointee in. question is a member. (J. R. Smead)

5-9-45--Mr. George Hersley, Comszsxoner of Agr lcultme There °
is o way the state may regulate the extemv of the noxious weed
eradication program in eﬂch County (Ch"u les S. Stout)

6-23-45- - Mr. Dlllon V. Later, Depmtment of . Agriculture. Fees
“collected in ithe admmlstratlon of thp Artificial: Insemination Law ;
passed by the 1945 Session of the, Legzs&«.tuxe in view of the lack of
any appropr iation of said fees by sald legislature; must be deposnted 8
with the State Treasurer. (Phll J. E\'Lns) -

7-9-45 - Mr. Chas. Shaw. Darector 0{ Dau ying, Depariment of Ag-
riculture. A storekeeper tabmg orders from a \\holosaler for oleo- :
- margarine and delivering safme to customers must have license and’
place stamp on such oleomargarme (Phil J. Evans) o
5-25--16--Wilson Kellogg, B}n‘eau of |Plant Industry. Beekeepers of
other states may bring bees into Idahd so long as they have complied
with the conditions of Section 22- 1911 I..C. Al If said beekeepex re-

—

j
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mains here during honey flow he must pay tax set out in Sections 22-

1912 and 22-1913. (Thos. Y. Gwilliam) .

8-27 46—Mr George Hersley, Commissicner_of Agrlculture (1) ;

Cull potatoes may be shipped in bulk intrastdte but not interstate.
(2) Cull ;potatoes may not be shipped in containers either mtrastate

or 1nterstate (3) . The law restricts the shipment of graded potatoes‘

to containers both intrastate and interstate: (Thos. Y. Gwilliam)
4 V

r - AUDITOR

5-29- 45 Mr Ernest G. Hansen. State Audltor The statutmy sal-

ary for ’\'Iay for the Supreme Court Justices is $5 000.00. Salary‘-
changes .do not affect the officers in office when the law "goes mtoj

effect. (Frank Langley)

9-14-45-—Hon.: Ernest G. Hansen, State Auditor. Bowling alley
licenses should. be issued and collected for on the fiscal quarters of a
year—flscal quarters being from January 1 to March 31, ‘April 1 to
June 30,: July 1 to September 30 and October' 1 to December 31 of
any one year. {Phil J. Evans)

1-29- -46-—Ernest Hansen, Auditor. A district judge appointéd dur-
ing the bre_sent term would be entitled to the $5,000.00 salary, passed .
by the 1945 Session Laws. The law prohibits' the raise on]y durmg;

the term for whlch he was elected. (Thos. Y. Gwilliam) .

- BUREAU OF BEER REVENUE

4-18- 45—Mr J. A. McDevitt, Director, Beer Revenue (1) Li-

censees for selling or distributing beer, should file a new schedule, of
prices conforming’ with those authorized by the OPA. (2) Beer
stamps must be cancelled by retailer upon-emptying of packages or

contamers Containers or packages on which stamps have not been:

cancelled can be confiscated, (Phil J, Evans).-
" 6-15- 43——\Ir J. A. McDevitt, Beer Revenue. No person may law-:

fully $ell beer to the ultimate consumer in the State of -Idaho in any -
quantlty iunless _they have a retail beer hcense authorizing such sale.

_ (Phil J. E\ans) . - !

9-15- 4:) Mr, J."A. McDevitt, Dlrector Beer Revenue. Retail Beex
licenses may not.be issued over the signature of a rnanage1 or other
emploxee of the apphcant (Phil J. Evans) :

1-10-46—DMr. J. A. \IcDe\Ltt Director, Beer Revenue Beer hcenses

cannot be transferred from one person to another upon the sale of

property'or at any other time. (Phil J. Evans).
D : . v Cy
1
I
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BUDGET BUREATU

1-8-45—Mr. Alvin H. Re‘adiﬁg, Director of Budget. 'Money' in Gov-
ernor's Law Enforcement Fund may nat.be spent for: (1) Uniforms
for the National Guard. ~ (2). Caretakers for National Guard Field
Training Camp. (3) /Water for Natxonal Guard Field Training Camp.,
t4) Freight expenses occasioned by shipment of. eqmpment to vari-
‘ous parts of the state. Suchxexpenses should be cared for by legis-
“lative appropriations. (Phil J‘ Evans) - ) o

-3 ﬁ —_—=

cAa NDIDATEQ—ELECTIOVQ

5-17-46 —Mr. Georgg AmbrL)se Attorney at Law, \’Iackay, Idaho

A county auditor may keep has office open after closing time for the
ocexpt of filings of nommatlon but he cannot be compelled to do so.
The filing must be “iry the auditor’s office and receipt of such papérs
in the store or in the home of 'the audltor wou]d not constitute a legal
filing. - (Phil J. Evans) . i :

6-6-46- ‘Mr. Reilly Atkmson Republxcan State Chairman. Platform

—~(Conventions may be held any!time and place fixed'by the State Cen-

tral Commlttees after the expiration of 16 days fr om the time of" the
primary election. {(Frank Langley) \

'6-18«16--~John A. Ferebauer, Prose‘cuting Attorney, Idaho Falls,
Idaho. The failure of a Count\ Auditor to place names of candidates
for nomination at the prlmars elecuor} on the ballots would result in
voiding the electiori for such ‘office. gPhll J. Evans) .

6-26-46.--W. J. Nixon, Prosecuting A,ttm ney, Bonners Ferry, ‘Idaho.
Persons running in the primary for a political office and defeated by
one party but written-in as-a candldale for the same office by, another
political party, must combl» with the [plm isions of Section 33-606 as
a4 write-in candidate. (Ft‘an}\ Langley l‘

COUNTY AND COU.\JTY OFFICERS

w

B . -

s

e ‘ &1 Assessor .
5-10-15--2Mr. R. D. Leonardson. L\‘;da County.  Assessor. Service
men and women are entitled ito the t"{\ exemption for 1945 providing
thm comply with the u'"umtmm pelhur‘mcr theréto. (J. R. Smead)

i
(‘ounh Comnnssmners

1-17-45- and of Count\ Comml.\.\.loners. Bonneville ‘County.

Roard of County Commissioners .is authorized (in absence of Supreme :
Cours decision) to accept ‘writ ten aathi.gind bond of man elected prose-

Digitized from Best Copy Available



" : ~1 ATTo}inEY GENERAL'S REPORT

. 37

cutmg attorney but absent servmg in the armed forces. (J, R.
Smead) | ! - E

1-25-45—F. L. Dauvis, Clerk, Board of County Commissioners, It is‘
. unconstltuuonal for the leglslatme to appropriate funds for .the ben-
efit of private corporations or individuals. (W. A. Brohead)

Probate Judgds )

10-31- 45-—!Hon “William B. Hoge, .Probate: Jljdge'vPans Idaho. Thé ’
collection of court - fees not allowable in actlon quieting {itle. (Frank
Langley) .

- i

\ ' Prosecutmg Attorney

2-20-45.--Mr. Donald R. Good, Prosecuting Attorney,” Blackfoot
.Only fines and forfeitures collected under the Idaho Liquor Act
Chapter 222, Laws of . 1939 as ‘amended, must be forwarded to the
State Depax tment. Money obtained for cosfs may be retamed by the
county. (J! R. Smedd)
3-17-45— Nh Robert E. McFarland, Prosecuting Attorney, Sand-_
point. 1. ‘Beer parlars may mcorporate as “clubs” by foHowmg pro-
visions of Sectlon 2-(b) of Chapter 112 of 1945 Session Laws: 2. No '
“club” may operate slot machines it does inot own and that are not
registered with the Department of Law Enforcement in thé manner
.provided by Section 4, Chapter 112, 1945 Sesﬁlon Laws (Frank
Langley) ‘ \ i T :
5-11-45—Mr. W. C.° Loofbourrow, Prosecuting' Att'orne:\". Twin
Falls. The|coroner of the county in which a dead body is held has
Jurlsmctmnl over the -inquiries. However, there s no. statute which
would proh1b1t the moving of the body from one county to another.
(Frank Langley)
5-12-45—Mr. C. M. Jeifery, Pro:ecutmg Attorney, Pocatello T'H“e
language used by Bannock County Board of County Commissioners
in setting Ljp their budget for the county is sufficiently broad to. al- '
the -employment of a pel:on to assist ‘veterans now returning.
““{Frapk-Langley) ’
5-25-45-—Mr. T. M. ~Roberts, Deputy Proqecutmg Attorne\ Ada"
Coun‘ry A Board of County Commissioners has no duthority to re- -
. fuse to grant retail beer dealers licenses for businesses to be “con-
ducted outside the corporate limits of cmes and villages within the
county. (J. R. Smead)
7- 113-454\11‘ J. M. ODonneIl Prosecuting Attornev Latah Countv
A portion of the money raiSed by the extraordinary levy for post-war
construction by highway district boards must be apportloned to mu-
nicipalities! (Frank Langley)
9-13-45—Mr. Everett M. Sweeley, Prosecutmg Attornev Twin
Falls. \/ehlcles wexghmg less than 10,000 lbs. may. be driven- m ex-

f
N
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cess of 33 miles per hour; provlded 1t115 safe and prudent to do sO.
Liability rests with driver. Vehicles! welghmr7 10,000 lbs. or more
cannot, in any. event, be driven at a 1speed over 45 miles per*hour
and at that speed only if condlpons permit. (P. J. Evans)
1Q-26-45—Mr. Robert McFarland, Prosésagrg Attorney, Sandpoint.
The legal rate of interest:to be paid by “independent school districts
on warrants issued by them and later; registered because of insuffi-
cient funds-is T per cent per annum (F‘l ank Langley) :
12-22-45— Hemy S. Martin, Plosedutmw Attorney, - Idaho Falls.
1. A beer license may be re:voked \VPEF the owner thereof or any
person connected with the busines§s isjin possession of a U. S. Inter-
nal Revenue“Retail Liquor or {Wixie Dé!aler's Stamp. 2. The legisla-
ture; has the right to make laws allojving the revocation of a beer-
license. 3. Any law enforcement offiéer may make an affidavit that
he has seen and copied the Hst.of holdem of Federal liquor stamps
of the U. S. Department:of Imernal Revenue. and such certificate
can be accepted as evidence in éourt. <y (Thos. ¥. Gwilliam)
1-29-46—-Mr. T. E. McDonald, Pro'ﬁehutin" Attorney, Boise County.
‘The legal salary ef the prosecuting atltomc'\ of Boise County. is now
$1500.00 per year. (Frank an"ley)
3-19-46.:-Mr. Everett M. Sweclev Prosecuting Attorney, Twin
Falls. Real estate should not! be soldjin the course of public admin-
istration unless necessary 'to defl ay the expenses of the deceased, but
rather should be distributed to t‘he state. (J. R. Smead) .
4-25-46---C. M. Jeffery, Prosecufin Attorney, Pocatello. County
‘Commissioners may eniploy counsel 4@ assist the Prosecuting Attor~
‘hey in the prosccutipn of ci\'ichaécs. hut they may. not.do so in crim-
inal actions. (Phil J. Evdns) |~ T
’ | i

it

E[:)I’CA»\TI N : %

¥

1-13-15. G. C. Sullivan. ‘ Superinténdent of Public Instruction.
School trustees may draw on County Tc‘uhm s Aid Fund if they have
“com slied with-the provisions of C‘hapti‘l Sccond D.\naordmary Ses-

sion, 1944 Legislature. (P. J.! Ev ans)' i B \
1-20--15 --G. C.  Sullivan, ﬁmonmrndont of Public Instructon.
Menan District has: been part of Midway Rural High District since
1915, is entitled to the pr ivileges . H*urcumdor and should be taxed
accordingly. 1 P. J. Evans) ‘ : ' :
2.12-45. Hon. G. C. Sullivan, Superintendent of Public Instruction,
The Board of Education shall cansider »ach and any instance where
th¢ question of use or non-use of a H&cher’s Tlife certificate arises,
with relation to continued \dlldll\ o1 dnn%nwnt on its own ments -
tJ: R, Smead) )
2-20-45 -Mr. 0. C, Eddy. .-’\‘sst. Su] &lef\ ndent .of Pubhc Instruc-
tion. The State Superintendent Ill{‘fj”nx(lx.\(. such allowance from the
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State Teachers’ Aid Fund as he considers necessary regardless of
amount requested by County Superintendent. Levies cannot be de-
termined until Board of County Commissioners meet. ZSchool trus-
tees may employ counsel. (J. R. Smead)
2-21-45—Mr. G. C. Sullivan, Superintendent 6f Pubhc Inst1 uction.
Japanese families who have settled in Idaho of their own accord and
become citizens thereof are entitled to send, their children to public
schools without paying tuition.  "(Charles S. Stout)
2-21-45—-Mr. G. C. Sullivan, Superintendent of Public Instructlon
There must be 3 separate calls for bids, each publistied in accordance
with law, before the State’ B/oard of Education can authorize the pur-
chase of school busses. (P.'J: Evans) :
3-29-45—Hon. G. C. Sullivan, Superintendent of Public Instructlon
It is the duty of the: Canyon County Superintendent of Public Instruc-
tion to apportion, agcording to Senate Bill No. 147 (Chapter 186, 1945
Session Laws) all funds that accrued under Chapter 7, 2nd Extra-
ordinary Session, and now a part of the County Teachers’ Aid Fund,
with the exception of ‘that amount.in the litigation in Canyon County.
(P. J. Evans);
4-6-45—Hon. G. C. Sulllvan “Superintendent of Public Instructlon
. The State Department of Education may accept the gift of $5.000.00
. for the .purpose of conductmcr a health program. Said money to be
deposited with State Treasurer. (C. S. Stout) i

4-21-45—Hon. G. C. Sullivan. Supermtendent of Public Instructlon
Higher institutions of learning -in Idaho have a rlght to charge the
Veterans Bureau for vocational rehabilitation and educatlon of vet-
erans under Federal Acts. (P. J. Evans) o

8-23-45=-Hon. G. C. Sulhvan. Superintendent of- Pubhc Instructlon
The commissioner of boxing in Idaho has rio right to mterfere wrth
the boxing tournanients held by the high schools each year, other than
the observation of the rules and: regulations, if any, concerning the
conduct of the bouts and partlmpants (J.'R. Smead)

5-14-46—Mr. G. C. Suliivan. Superintendent of Public Instructlpn
An Idaho school district cannot legally pay school districts of other
states from its school funds for services in providing:schooling for
Idaho children confined in convalescent wakrds of hospltals m other,
states. (M. Reese Hattabaugh)

6-8-46—G. C. Sullivan, Superintendent of Public.Instruction. Bur-
sars, associate bursars. Chief Accountants. Assistant Chief Account-

ants, Purchasing Agents. Bookkeepers and Cashiers engaged in work _ '

which is contributing to the growth, indexing and educational work
. would" quallfy as members of the Retirement Act in - the State 01
Idaho. (M. Reese Hattabaugh. Sr.) i
. 7-22-46—G. C. Sullivar, Supermtendent of Public Instructlon Thc-
Southern Branch cf the University of Idaho has the power to borrow
money from:Federal Funds provided it is repaid according to Chapter
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535, 1935, Session Laws and’ not froin«monies appropriated by ‘the
State Legislature. (P. J. Evans)} T

8-29-46--G. C. Sullivan, Super‘intenlie‘nt of Public Instruction. The
State Superintendent of Public Instruction may act as the State Ed-
ucational agency for the’ purpose of ladmmstratmg Public Law 939.
lIc would also' be empowered to rgceive and administer funds received

fr; om the Federal Governmgnt Fun&s cannot be allotted to prlvatev

sghoo_ls. i Phil J. Evans)’ !
: 1

! N
FINANCE

3-6-43 - Hon., J. M. Nc.vpm Comr;m« oner of Finance. While a
.setoff of a licensee against llcense fdes due on store taxes is allow-
-rable, such offset could npt be| allo“ed a llcensee from taxes paid by
lua predegessor. (P J. Evans?

v :
3-27-45;- Hon. J.IB. Newport Commlssmner of F\mnce A licensed

vaults and:other funeral aecesqorms | (J. R. Smead)

4-17-15;:--Hon. J. B. I\eWport Commissioner of Finance. Senate
RBill 122 (C‘haplm 132 LL. 1940) is unconsmuhonal as it fails to set
aside a percentage of the monies collec{kd for the use of schools as

vmh ilmer or mortician mu:t buy a ‘store license to sel! caskets,

provided by Article 9. Sectmn 3 and 4" of the Constitution of the

United States. (R. W, Beck\\zth) } :

5-25-45.. -Hon. J. B. Newport, Commissioner of Finance, and Stan- .

ton:G. Ready, State Foro%ter’ A bank may deposit its securities to .

guarantee moneys depcmtcd with 1, “hy the State Forester as the

funds remain state funds and should ‘be secured -under the State De- ’

pository Law. «J. R. Smead) . ‘ .
6-30-15 - Hon. J. B. Newgort, Cammissioner of Finance. Docu-

ments filed by investment campanies as required- by Section 25- 1602

and 25- H)()Q Idaho. Code An'pmatea are by law open to pubhc in-

spection during office hours.: (Frank Langley)

T-31- LJ -Department of Fmdnco i 1. A public administrator has
the, dlllhﬂlll\' octdte\ fees otherwise provided for ad-
ministrators by the prov mom of our laws of probate. 2 If the fees
are collected, county offl(‘msuue noi omllled to retain them.” (J. R.
Smead) - o i

8-25-15 Ilon. J. B. \‘e\\pmt (ommls:mnm of Finance., 1, Con-
corns engaged exelusively m W holokalmg merchandise are. required
to pay the Store License Tax. 2. Wlmlomlew of beer only are not
reguired to pay, the Store LlPCn\L Tn\ “(J. R. Smead)

2-19-16 - Hon. J. B. \‘“\xpmt (omml«ionel ,of Findnce. Title In-

surance Companies dealing thmuzh an Idaho- Abqtract of Title Com-~ °

pany qu 111(\' under Chapter 117: ]‘%"4,) Session Laws for lsqumg {nsur-
ance in Hll\.st\lft‘ (J. R. Qmoad\ 1 o :

I

[
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INHERITANCE TAX DIVISION

7-30-45— Mrs ! LaVera Stope, Director, Inheritance Tax D1v1510n
- The portion of a Deferise Bond that belonged to a person or ‘persons
surviving the deceased co-owner should not be subJect {0 mherltance
or transfer tax.: (R."W. Beckwith) .
8-18-45—Mrs. LaVera’ Swope, Inheritance Tax Division. When ',
the court confirms the sale of real or personal property showing such
sale was necessary or. advantageous to the estate, the cost or expense.
of the sale would be deductible 1lem for inheritance tax purposes
- (R. W. Beckwlth)

FISH AND GAME COMMISSION

7-26-45—Mr. [James' O. Beck, Director Fish and Game Coinmission.
The' State FisH and Game Commission does not have the power to -
settle property damage caused by flood waters from a broken dam.
There is actually no hablhty on ‘the part of the state in such mat- :
ters. (J. R..Smead)
7-16-46—James O. Beck. Fish and”Game Department The Fish
and Game Department may pay the attorney feg¢s incurred by two of
its conservation offlcers who were sued for false arrest and acqmtted
(P. J. Evans)': ~
8-15-46—-James- Q. Beck. Fish and Game Department. The Fish
and ‘Game Department has the authority to spend money to defray
the "expenses incur’red .on holding merit examinations. (Frank;-
Langley) ’ ‘
9-13- 46——James Q. Beck, -Director, Fish and Game Department ;
. Residence .is a matter of intent of the person concer ned (Erank =
Langley).

" GOVERNOR

1-10-45—Hon. Charles C. Gossett, Governor. « A member of the
‘state senate may be appointed to'the office of-commissioner in one ‘of -
the «civil departments in the executive division of .the government fol-
lowing his resignation as senator prov1d1ng said “office was- not c:e-;
ated by the incumbent legislature. (Thos. Y. Gwilliam) s

1-26-45—Hon. Charles C. Gossett; Governor, ‘There is no limita-:
tion or prohibizion in the Constitution which would.operate to forbia
the legislature from appropriating money to pay refunds accumu-;
lated in- excess of the appropri zmon to Motor Fuels Refund Fund.:
(W. A. Brohead)

2- 17 -43—Hon. Charles C. Gossett, Governor. Senute Bill 2_6 does

~ . : LT .
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not confhct w1th nor infringe upon H. B 30." Both Bills relate to sal-
aries of County officers. (J. R. Smead]

2-23-45—Hon. Charles C. Gossett quernor Senate Bill a? pro-
viding: for the licensing of quahfled insurance agents to act as agents

._in Idaho for*insurance companies not authorlzed to transact business °

in this state; et seq., conflicts with Sectlon 10 of Article® 11 of the

Constitution of the State of Idahe and amendments to the U. S.
Constitution” and Section 13 of ’AI ‘ticle 1 of .the Idaho Constitution is

* therefore unconstitutional.® (P..J. Evan.s) Lo ~

3-19-45—Hon. Charles C.: Gossett Governor The Constitutionaiity
of H. B. 139 is doubtful as the’ membevs of the Idaho Racing Com-
mission are State Officers énd money collected by them is state taxes,

to be placed in State Treasury and not pald out until claims are pre-.

sented and approved by Board of E\ammers (P. J. Evans)-

3-28-45—Hon. Charles C. Gossett Gomemor All moneys collected = -

under the additional gasoline ta\ instituted by H. B. No. 190, 28th
Session, must be turned mto \the lehv.av Fund f01 use thereby.
(P. J. Evans)

3-29-45—-Hon. Charle@ C Gossett dO\crnor Warrants” may be '

registered against the Motor Fuels’Refund Fund to pay immediately

the $209,000.00 unpaid ta\ e\empt claxms_to farmers and  other non-

highway gasoline users. (J. R. Smead)

4-5-45-—Hon. Charles C.fGossett, Governpr. There is a“limitation
on the appropriation of $6:600.00 for sdlaries and wages 10 tie State
Historical Society (Chapter 187 of the 1945 Session Laws) in that

the only salary authorized by law is a salary of $900.00 per year pay-
able to the librarian of the State Historical Society under ChapterA

10 of the 1943 Session Laws. (Charles 8. Stout)’ oy
5-15-45-—Hon. Charles C. Gossett, Gbvernor. After ‘the abandon-
ment of an office has been accomplishdd: whether intentional or not,
the former joffice holder has mo further right to the oifice and: it
may-be filled by the Goverpor. (P. J. {Evans)
6-11-45--Hon. Charles L Gossett. |Governor. Any persocaiwho
shall'buy or use any motoy fuel for th ';ng‘poge of operating o# pro-
“pelling .stdt‘ionar\ gasolingﬁ engines. triactors or motor boats is en-
titled to a refund of the rax paid. reghrdl2ss of the amount of fuel
purchased. ~ (P.'J. Evans) ; : .
9-5-45-~Hon. Charles C Gossett, » G)\'olrnoi'{ - Any unemployment
compensation payments received under| the Federal law would be de-
ducted from payments pavable to hen[ht remplent under the Idaho
law. .(Thos. Y. Gwilliany) ‘

9-29.45-Hon. Charles C. Gosseti, Gdvérnor. >\Vith the approval of -

the trial court the Attorney General may :compromise a claim drought
by the state.” (Thos. Y. Gwilliam i ’
5-%-46-—A. R. McCabe. Lieutenant jGovernor. The Governor of
ldaho has the power to appoi‘m a Licuitenant Governor without the
ratification of the appoint: nvn! by ‘the Senate. (PaJ. Evans)
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HIGHWAYS P o S

2-12- 46—~Mr T. Matt Hally, Director of - nghways The Depart-
ment of Public Works may usé the money accumulated by the levy'
of the addltlonal 1c per gallon . on gasoline for the purpose of. defray-

~ ing the expenses, debts and costs incurred by the Department (Thos.
Y. Gw1111arn)

§

} _ 'INSURANCE
3-12-45—H. M. Cullimore, Bureau of Insu"rance A person holdmg
power of attorney for an Idaho Insurance agent may not sign, p011c1es
for the agent without authorization. from the agents principal. (P,
J. Evans) foL
10-4- 4.)—Mr Zdward B. McMonigle, Director, Bureau of Insurance,
1 Anw Idaho. Mutual Benefit Association should convert to a legal

-‘reserve company befecre it is purchased by a foreign legal reserve

life insurance company. 2. Such foreign company would be subject
to the laws of the state where_ organized, as to purchasmg an Idaho
mutual benefit association, if such foreign state should have appli-
cable statutes. 3. A ‘merger, consolidation or transformation of a
mutual beénefit association  must be approved byt 2/3 of the members
as dlstmgmshed by 2/3 of those present iri person or by proxy at a
meeting called to consider such action. (J. R. Smead)
10-5:45—Edward B.. McMonigle, Director, Bureau of Insurance. It
would |be invalid for a common school district to become a member
of a mutual insurance company in Idaho in order to obtain insurance

coverage on school buildings and thelr contents.. (M. Reese. Hatta-

baughi Sr.) :
10- 845~Mr Edward B. McMonlgle Directortof Insurance. a. “Mu-

© tual hfe insurance companies may invest their surplus funds in a

bu11d1ng ‘to be used by them. b. Such investment would not violate

" -the provisions of the 'statute regarding ‘non-profit” orgamzatlons

(M. Reese Hattabaugh?*Sr., and J. R. Smead) - -
- 12- 24 45—Mr. Edward B. McMonigle, Director of Insurance Al
Mutual Benefi: Life Associations licensed and doing business in the
State: of Idaho must pay to “the state a tax of 3 pes. cent upon’ the
amount of gross premiums collected by it in the state in. excess of
premlums and collections returned to its ‘members and membership
fees but if the association has more than 60 percent of its assets and
funds invested or deposited ir a bank in this state the tax is-only 1
per cent upon such grdss premiums. (M. Reese ‘Hattabaugh, Sr.)
5-1?-46———Mr. Edward B. McMonigle, Director of Insurance. Forfeit-
ure of the right of foreign insurance compdnies to do business in
Idaha rests with the Department of Finance. (J. R. Smead)

f N PPN
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9-6-46—Mr. Edward B. McMonigle, IDirector of Insurance. Idaho
| Motor Club, Inc., would come under! the insurance laws but it is
i recommended that the Director of the'Bureau of Insurance have leg- .
1 islafion enacted_controlling suth clubs; (Thos. Y. Gwilliam)
9-13-46—Mr. Edward B. McMomglj Director of Insurance. Mu-.
. nicipal corporations may tak out ingurance with mutual insurance
" companies issuing - non- asqes?sable msurance polxc1es (Thos. Y.
Gwilliam) - . 1 . ’
\‘

{
i

—
\

.

,Aﬁn (DEPARH‘MEN'

. 1-26-45—-Mr. Robert Coulter, State [Land Commissiofer. The State
© Board of Land Commissioners is- authbr:zgd under the constitutional
and statutory previsiofis to léase Lava Hot Springs and may do so’
independent of Lava Hot Spn}ngs Foundatxon, (Charles S. Stout)
4-11-45--Mr. Robert Coulter, State Land Commissioner. Idaho may
exchange her school lands wrth the| National- Forests for Federal
lands therein but must have llegtslatl ’e permission to do 80 (J. R
Smead) .
'5-3-45---Mr. Robext Coulter State .and Commissioner. The State
" Board of Land Commxss1onegs Has the absolute power to reinstate
{ any cancelled certificates upop the apphcatzon of a former purchaser
and -upon such condition as the board mdy impose. (P.J. Evans)  °
. 5-26-46--Mr. Robert Coultelr, StatefLand Commxssmner The first
qua:ified bidder to make the i‘cexlmg price. ‘bid at a txmbez sale would
become the purchaser. (J. RL Smead) o ¢
‘10-3-16--NIr. Robert Coultel ‘Staté lLand CommlSSloner Water as-
! sessments levied ~upon. land C vered o\ state mortgage may be paid

¢ by the state out of Farm Mortgage E‘L‘mds, (Phil J. Evans)

.
LAW ENFORL'E“L\T :
Bureau of \Iu{tor Fuels -

\ - :
(=22~ b -Mr. George ’I‘hxesson Director, Motor Fuels. Government -

bonds of the “E" Séries are not ace cpmhle for depostts as Motor Fuel
- BRonds. (P.J. Evans) : J

2.5-46-~ Mr. . George Thm\\en Dupctm‘ Motor Fuels. The motot
fuels tax is imposed?on’ the dealex\ dnd the Government is entitled to -
its 1efund only when it has tomplldci with the prov1sxons of the law
and is enmled to a refund on the.same-basis as any other purchaser
* (Phil J. Evans) S I
i 3—12-4(7\;-1\11 (_Yt‘()lf't’ Fhlt‘\\(‘n Du

ector. Motor 'Fuels. . T_h'e"decision
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of the Supreme Court to the effect that the extra lc per gallon gas
tax Iev1ed by the 1945. leglslature would ‘have to be refunded, to non-
Inghway users, wou]d have no-effect in e\tendmg the time limit for
clalmlng such refund (P. J. Evans) :

‘ L Brand Inspector B

2- 21 46—Wm Lasley, Brand Inspe(_tor Brand inspection lawg of
Idaho for 1nspect10n of stock in transit are intended to be ‘comple-
mentary with the laws providing for the inspection of the hides and
carcasses of slaughtered animals. (P J. Evans)

6- 14 46—H. W. Lasley, State’ Brand Inspector. It'is a misdemeanor :

-~for any person or company (ineluding railroad companies) to ‘trans-
port any cattle, horses or mules without correctly and fully prepared .

s e certlflcates of inspection and ownership. (P. J. Evans).

T- 12 46—Wm. Lasley, State Brand Inspector. The Brand Inspector :
has the right to collect Inspection Fees on-livestock at the Portland
Vardl It would be unwise to change the tariff at this time. (P. J.
Evans) : : : : ’ ‘

-i © - [ 'Bureau of ‘\lotor Vehxcles

6- 13 45:_Mr. Boise G. Riggs, Commissioner of Liaw Enforcement.
It is the duty of the sheriffs of the several counties of Idaho to take.
appllcatlons for automobile driver's licenses, when so authorlzed by
the Department of Law. Enforcement, and to collect the fees requ1red
to be paid in connection therewith and cause the same to.be.trans-
mlttéd to the Department of Law Enforcement, without compensa-
tion ,to the sherlffs for the serv1ces performed by them (Frank
Langley) - ~

4- 27 46—Mr. Boise G. nggs Commlsswner of Law Enforcement. A’
person working in a grocery store as a clerk part~time ‘and making -
deliveries twice daily would not bé required to have a chauffeur’s :

hcense (P. J. Evans)

6-14-46—NMr. Boise G. 'Riggs Commissione1 of Law. Enforcement. .
. . The Department of Law Enforcement may utilize the services of spe-
cial mvestlgators of ‘the Liquor Law Enforcement Bureau in the in-
vestigation of the operatlon of beer dlspensarles (P. J. Evans) :
7-18-46—Mr. Boise G. Riggs, Commissioner of Law Enforcement.:

1. lﬂersons operating § motor truck for hire would be required to
take iout a commerciai fruck Ilcense 2. Operatoers hauling finished®
products #E the forest or mines would be requiired to take out a pri-:
vate truc}\ license for trucks engaﬂed in such business.: (P. J. Evans); -

Bureau of Océupatnonal Llcbnses

-5-45— Agnes Barnhart, Bureau of Oceupatlonal Licenses. Persons‘
haVIng served in _the armed forces and earned sufficient credits:

|
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! <hou1d be allowed to take the examinations necessary for licenses in ~

professions usually reqmrmg a I

© Stout)

9-20-45.—Mrs. Agnes Barphart

i Plans and spec1flcat10ns orepared k

1 a registered -architect for public

" less than $7500 and located! withi

" may be accepted with the exeptit

" state and. costing more’ than $50

i must be furnished by the Comm
' Evans)

-10-5-45—Mrs. Agnes Barnhart

3

ugh school diploma.

2

(Charles S.™%x

Bureau of Occupational Licenses.
y aregistered engineer_and not by
and commercial buildirigs costing
corporate limits of city or village’
n of buildings to be built for the
.00. Specifications for the latter
issioner ‘of Public Works. (P. J.

Bu:reau of Occupational Licenses.

! i The Idaho Board of Exammers fox

Certified Public Accountants may

not add to the provisions of Sectlbn 53-203, a stipulation that"appli-

pc cant must have had at leaqt one
{ Idaho. (R. J. Evans) I
10-5-45—Mrs. Agnes Barnhart,

vearﬁ e\perlence in accountmg 1n

Bureau of Occupational Licénses. _

Where the cost of municipal. county or city building or the repair

i

¢ registered architect. (P. J. Evans

thereof exceeds $7,500.00. the plans thereon must be prepared by a

)

N

-10-15-45-—-Mrs. Agnes Barnhart] Bureau of Occupatlonal Licenses.

The Board of E\:amlnels of Cer
authority to paqq upon ‘the. quallf
licenses. (P. J. Evans):

5-17-46- —~Mrs,
Persons acquiring barber experié
U. S. would have to comply with
gard to quahfxcatlom to tako bar

i
i

Stm:e Lice

Lo
3-13-46-~ Margaret Breﬁnan

Property: taxes can be .offsét agd
licenses only if the owner of the

store therein. -(P. J. Evans)

| MISCEL

1-11-45"- Hon. Jesse Vetter. Rey
" posed act to pay actial “,ox‘pon
while serving at state capital unc
1-27-45-~James H. Young; Seng|
may disregard romaining‘fbalam?
amount of state tax for the fortH
1-30-45—Geo. L. Ambrose. Chaj

: |

-i
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Affaii‘sicommlttee ' Counties, cities and villages, higllway districts :

and school districts may be authorized to levy a tax to create a re- i -

serve fund for- hlghway bu1ld1ng and 1mprovements and for local :
servnces, repairs and improvements after. the’ shortage of manpower
and materlals now existing, has ended.- (J. R. Sméad) . :
2-15- 45~—H0n Nellie- Cline Steenson, Senator;, Bannock County. :
House Blll No. 126 dealing w1th possible credits to be received by
members of the armed forces fr om the U. of 1., Southern Branch, does °
not seexp to come:within any of ‘the kinds of prohibited legislation,
and thereby the Copstitution opposes no obstacle to leglslatlve action;
on the subJect with which it deals. (J. R. Sriead) :
2-21- 45-—Hon F. C. Gillette, State Senator.. Chairman, Education
and Educatlonal Institutions Committee. The President and Secre-\
tary of the ‘State Board of Education should include in their report' .
to the levlslature ‘any recommendation .they may =care to make for
the good of Idaho’s publie schools,  (Frank Langley)
2-27- 45—Hon Lloyd F. Barron, House of Representatives. H. B.
No. 139 of the 28th Session of the legislature does not violate any -
prov151on of the anstltutlon of thie State of Idaho. (Frank Langley)
3-5-45-—~Hon. Nora L. Davis, House of Representatives. Sc=nate Bl“"“
89 allows no classsroom unit-if the district had a daily attendance of :
5 pupils or. less fol’ 6 consecutive months durmg the previous school '
year. (Frank Langley) 5
3- 6-45—-Mr Frc.l"lk M. Rettig,. Attorney at Law, Jerome Idaho.:
There is no hmltatlon upcn amount of tax that can be levied for road:
purpose51 oy commlssmnexs of road districts upon the district under.
" their control. (P. J.‘Evans) : 7 :
3- 17-4a—Jeannette Y. Chamberlain, Treas and Tax Collector,:
* "Cassia County 1. .Funeral ‘expenses are a lawful charge against an
estate and in-connection with escheat estate if the county pays the.
burial fees of an indigent, it should be reimbursed from the estate:
-2, Claim should bc p1 cscntcd agalnst tho estate: in wrltmg rCharles'
S. Stout) : :
6-10- 45 Hon. Glenn W. Todd. Pr051dent Lewiston Normal School.
The name of “Lewiston ‘Stdte N01 mal School” is fixed by statute and
cannot be changed or set aside, or used in conjunction with the name’
“State’ College of Educatmn North’” (P. J. Evans) . :
5-31-45. Mr. C. V. Peckham, Chairman, Embalmers and Funeral
Directorsf. "The. appointment of Arthur Hall:as ‘member of the Em- ,
balmers & Funeral’ Directors Examining is not in accordance withi
the prov151ons of Chapter 129, 1337 Session Laws. (J. R. Smead) - .
8-14-45---Mr.- W. Al Thurber, Board of - Accountants. ‘An applicant
' holdmg a bachelor's degrée in accounting may make up his major in-
accountmg at. a’ later date by taking a major course in accountlng‘
. from a four year college or university. (P. J. Evans) :
2-26-46—Hon. Jesse Vetter, Representative, Kootenai County. The
First E\fraorqllnary Session of the Twenty- elghth Legislature is not
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i ~

{ ‘empowored .to amend I*Io,,use‘:. Joint ERgzsolution No. 8 passed by the
: regular session of the'legisla'ture. ‘To do so, in special.session, the

amendment. \Vould have to b @ncluded in the Governor's cail. (P. J.
Evang) . . ‘ T

2-26-46.--Hon. F. C. Gillettc, Senator, - Teton County. Schools
cloged for the harvest vacatian during the school year 1945-46 cannot
be given credit,in: the apportlonment of school funds for those days
used in harvest vacation. (F‘rank Langley)

0.27-46- Hon. Ausfin Schoumeler Senatof, Gooding" County The
language of Section 1L, Subd (i) of the Governor's call for a special
sossion is broad enough to permlt the legislature. to make provision
if they so desirey for 110<p1ta112at10n of tubercular patients at the
State Tubmculosm Hospital at Goodmg (P. J. Evans)- .

3-1-16---Hon. W. H. Elkmgton chresentatnc Other moneys of a
school district. a ]umor high-school dlstuct ora county, legally avail-»
able for the pur pose can be idrawn on to supply a deficiency in the :
amount of special tax Iewed only: ‘m an instance ‘where such taxqs
although levied have not been pard or collected -in due course.
(J. R. Smead)

3-1:46 --Hon. F: M. Blstlmo Ropxexontamo Bannock County. Only
sueh members of the armed fbrces who attended the U. of I. Southern

* Branch while in the. service are entitled: to xccene credits -for upper

division work, (Frank Lanqlov] i

3-6-16 - Hon. James IH. Ypung C‘]auman Senpte Finance Com-
mitteg.  Personnel of the State 1Li iquor Law Erforcement “Bureau
could not be employed or u<ed Lo} perform the. duties of the state .
police, (P J. Evans) :

1-8-16--Veterans Welfare Comm;ssloﬁ. Chapter .22 of the First
Extraordinary Session of the. Twenty-cighth Legislature pertaining to- R
males of 18 years of age en‘leringi lbgal‘ contracts, is constitutional.

. (Frank Langley) \

o a-8-46 SJohn 1. I{lllnmn ‘ Ralph 1}' armer and Himena Hoffman .
arc cligible for appointment to tho ‘Administrative Board of Trus-
tees. . (8L Reese Hattabaugh, Sr: «

4-9-46  Ar. Raymond J. Briggs.{ 1. A corporation may not use
the words “engineer,” “engineering” or “surveyor” or “Surveying'
in its corporate comp(m\ name oriadvertising. 2. A corporation or,
company may not legally px actice m offer to practlce engmeermg or
professional engineering or land. \Lll\t‘\mL, in this state. {Thos..Y:
Gawilliam :

!

|
\ERO\ L\I TI('

1-23-46 -Alr. Chet Moulion, Diréeior, Acronautics. It is necessary
to obtain the approval of the State’Board of Examiners-to .trade or

- - “
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exchange State persbual property. In addition it is necessary to get

the approval lof the State Purchasmg Agent if such pu1chase is made = - '

through hlm (P..J. Evans)

[ IDAHO EDUCATION SURVEY

9-15- 45—I—Ion Asher B. Wilson,- Chalrman, Idaho Educatlon Survey
. Commlssmn,‘ The Idaho Education. Survey Commission has «the au- -
thority to expend $2,000. 00 to plepare quarters for their use. (P,
J. Evans) | \,,

10-9-45-~Hon. Asher B Wilson, Chairman, Idaho- Educatlon Sur-

) ~ vey- Commlss‘mn Assistants and .employees of the Survey Specialists ;
would not be required to take and present receipts for their travel = '
and personal.expenses incurred by them.in their work, in order to -

entitle said Survey Specialigts to their monthly compematlon from- -
the State of Idaho (P. J. Evans) :

)
i

i MINE INSPECTION N
L

1-10- 46—‘Vh Arthur Campbell, State Mine Inspector. Locators
must file each yearxbefore 12 o'clock meridian of July 15 “his desire
to hold said pnmno claim. The claims do not have to be. worked or
improved until the _President or Congress declare the cessatlon of
hostilities of | iWorld War II. (P, J. Evans) s

2-11- 46—-—Vlr Arthur Campbell, State ,Mine Inspector. Suppleme'nt
to opinibn to Mine Inspectm of January 10. 1946. regarding Tocators
of mines. (P. J.. “Evahs) '

I R —

3

. DEPARTMENT OF PUBLIC ASSISTANCE

5-11- 45—\’Ir Joel Jemfel. Commissioner,” Department. ot Public
Asistance. Sufumcnt statut01 v evidence exists for the Department
of Public A251s tance to cooperate with the Federal Gover nment in
carrying out the provisions of Public Law No. 113 in providing vo-
cational rehabilitation for the blind. (Charles S. Stout)

7-8-46—Joel Jenifer, Commissioner, Department of Public Assist-
ance. Persons not, citizens of the United States would not be eli-
gible. to take the merit e\ammatlon under Sec. 4 (h) of Chapter 181
S. L. 1941 M. Ree\c Hattabauvh Sr.)

Chnr:t’lble Institutions *

3-7-45—Ion: Joel Jemfm Director. Charitable Instltutmm I(hhos
sterilization law would be uphe]d as constitutional but a great de-
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gree of caution should” be mdulged in its . apphcatlon (Thos. Y.
Gwilliam) ’ L

5-27-46. Dr. Harold E. Dedman Chairman, Charitable Instltutlons

~ Commission. The Commission may ;not. purchdqe residences. for the
! use of membeTs of the-staffiof the State Hospital South pending con-
struction of residences authorized by ihe provisions of Chapter 39
of the 1st Extraordinary Sessmn of the 1945 legislature; (P.-J. Evans)

|+ 5-31-45—Mr. Joel Jenifer, Director, Charltable InsLtJtutnons) Money
! received by charitable institutions fqr the care of patlents committed
! there by Federal authority should be placed to the credit of the ap-
‘ R propraatlon_f_or the institution. (Charles S Stout)
‘ .

i
i

DEPARTMEVT ‘OF PUBLIC HEAL’I‘H

. 5-24- 45—-Mr L. J. Peterson, Adnln mstratox -Dir ector, Department

' of ‘Public Health. All moneys collected as fines for® violations of

Chapter 77 of the 1939 Session Laws as‘amended, should be deposited

with the State Treasurer to the credat of the general fund (Sec. 36-

.. 104, 1. C. A ) Checks for fines should be made payable to the State
i . Treasurer. (Charles S. Stoutf) 1’ :

i 5 24-46—Mr. L. J. Peterson, Departmenl of Pubhc Health, Countles
\ cannot be required to pay™ an)T of the expenses of the patients hos-
pltahzed in tho State Tuberculoms Hoepatal at Gooding. (P. J. Evans)

J
)
i |

| i .
PUBLIC UTILI’I‘IES CO\I\II%@ION

4-24-45—Mr. J. W. Cornelj, Preeldent Public Utilities Commission.

Trucking companies not operatmk* between fixed termini within

Idaho or, between-a point in tﬁ’n% Qtate and some other state are not -

. Auto Transportation Compam([@ aslare required to secure permits, to
operate from the Public Utilities Commission. (P. J. Evans)

3-5-46—W. B. Joy, Commm}oner Public Utilities’ Commxssxon The-

Publlc Utilities Commission ccrnuld ng,htmll\ request foreign vehicles
<to pay' the same fees as. ,,are quuned of the Idaho vehicle even
though Idaho may have a ngh\\m Reciprocity Agreement with the

1

: \lﬂt( of origin. (Thos. Y. b\Vllllﬂn] ~

o

5-11-46 %W, B Joy, Commissione r, .Public Utilities: .Commission.
1.- - Only non-residents”of Idaho arp entitled to the exemptions from
payrient of motor vehicle renmxallon ‘fees. 2. Where a doubt ex-
ists as to the fact of residence tho P. U. C. may set the matter for
hearing for the pur poxo of de: telmlnm«* t}mt mc (Frank Langley)

i - a’ .
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" DEPA]RTMENT OF RECLAMATION
1-17- 45——Mark R. Kqu, Reclamatlon Engineer. Interest “on money
due state 1s collectible only when some action has been taken to se-
- cure paym}ent of money and not when lack of payment is result of
neglect of ! creditor tc¢ demand and enforce such payment. (W. A.
Brohead) | '

2-9-45—- Mark R. Kulp, Rec]amatlon Engineer. 1. Permit and Ili-
cense to s‘torage rlghts below present low water elevation’ of lake
could not be issued to power companies. 2. Water could not be

leased for developmem of electrical energy to be used out .of state.

3. Flood COntrol is not in conflict with Chapter 2, 1927 S. L. and "< ’

Section ‘41- -408, Idaho Code Annotated, so long as the amount of wa-
ter dramed from the lake is not sufficient to reduce the amount oth-
erwise requn ed to be: utl]lzed to preserve the lake in the manner and
. for the purposes specnﬁed (J. R. Smead)
. 3-10- 45—Mark R. Kulp, Reclamation Engineer. Fees filed .under
provisions or Section 41-202, I. C. A. may not legally be refunded to
_-applicants. ; (Charles S. Stout) . -

2-19- 45:Mark R. Kulp, Reclamanon Engmeer . Supplementing
opinion of February 10, 1945. The legislature has power to author-
ize the Governor o permit use of water below the natural low water-
. level by those desiring it for: 1rr1gatlon or generatlon of . electric .

power J. R.. Smead) 4 .

3-31-45—Mark R. ‘Kulp, Reclamation Engmeer The Reclamatior.
Engmeer has authority within his: dlsc:r'etlon to approve apphcatxon
for storgge of water in Idaho for use in Wyoming. (P. J. Evans)

11-3~ ] Iark R. }\ Ip, Reclamation Engmeer 1. The State Rec-

each year—~72. The Reclamatlon Engmeer does not' have the right
to declare that in no case does the irrigation season extend beyond
November 1‘ (J..R..Smead)

1-19-46— Mark R. Kulp Reclamation Engineer. 7Tne Governor
does not have the authority to take control in the matter of sanita-
tion on Coeur d'Alene Lake.- The matter .is for local control:
(J. R. Smead) . O )

2-19. 46——‘\Iark R. Kulp, Reclamation Engineer. Regarding’ the va-
lidity of WaLer Permits Nos. 16979 and 17276. (Thos. Y. Gwilliam)

7-24-4_6—Ma'rk R, Kulp, Reclamation Engineer. . Water originally’
belonging to ‘fhe Boom Creek Canal:Company although' diverted and
permitted to flow through the channel of Squirre] Creek still belongs
to the Boom Creek Canal Company and ‘can ‘be reclalmed by them

' &
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unless the right ‘to. the use of the water has been’abandoned by the
water users of Boom Creek. (Thos Y. Gwilliam) )
3-2-46-~Nlark R Kulp;, Re,clamatlon Engineer. Questions concern-
ing unrecorded’ water tights are mot germane to a hemmw'undel
Chapter 1_), 1945 S(’\smn Laws. (annl«. Langley)
¥
- N . l a

‘sFCRE'I‘-\R}1 OF ST ATE ~

1-8-45- IIon Ira T \/Iaqters Secmtaty of Stato The name of .
Victor Morris shall be certified hy{the ‘Secretary of State as Senator
from Latah County providing that it is mchc"\tsd\on such certifica-
tion, that his clection i being comested under- pm\mons of Chapter

18, Title 33, I. C. A}, arid by trans;mttm{' to the presiding officer of
gondle all'documents and exhibits irelative to such contest in accord--
Ance with provisions of Section 3341816. 1. C. A, (Chas. S. Stout)

1-12-45; “Hon. Ira H. -Masters, Secre tary of. State.: Similar trade
marks may be filed by dltlel ent COIHD(LHIC\ providing the preducts or
articles they cover canin no way bc confused, " (J. R. Smead)

3-T-45 - Hon, Ira. H. Nasters, Sucxc tary of State Articles of in-
corporation drawn up in 1892 _shovld have been hled with the Sécre-
tary of State but failure to ,do so would not prevent the. corporation
havi m;; a valid legal e\latence They should now be filed, however,
with the payment of thc nommdl lce due for 1111< service. (Charles
S Staut) : |

5-2-45-- Hon. Tra H.. : Masters, Secmhu'y of State. Corporations
heretotore not 10quned to file annual xtatements are not now re-’
-quned to do so. (Frank Langley) |- ’

2-5-46.--Homn;, Ira H. Masters. bnuo ary of State *The Articlé of
PEET'S INC. cannot h¢ accepted unfil:they show lhree iricorpor atom
who are citizens and oBage. (Pth‘J Evans)

7-16--16-- Hon. Ira 1L \Imtm\‘\c ctary. of State.: The Idaho: .
C t)xnpt‘n\dllt)n Company, a- dnmmu( mlpoumon is not cxempt from
the annual license fee tax provided for h\ Sections’ 29-602 and 29- 603,
L Co A (T R Smead) :
©3-28-45 - Teon. Ira I Aasters, Seerctary of Statc. A corporation
asking reinstatement must pay itk annual license tax and a $10.00
pesalty for. each yvear ‘of its delinfueney rineluding the current year
ending June 20, 1945, But is not »iquired to file an annual statement
until’the fiseal yvear stavting July 101945, (Frank Langley)

¢ .
e ‘

ST \TF nd\m) O PHARMACY

1-7-16 - Idaho State F(mrd aof-Phdimacy. 1. The State Foazd of
Pharmacy is without 441\1011,} o iuw\\ any phzum.m\ licenses with-
i
i

-

N
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g

out collecting! the penalty provided by law when the renewal is not.
made before Octobel 1.0f each year. 2. The Board is without any
‘dlsc1et10naly wpowe1 to waive penalty for failure to renew license
prior to Octobel 1stof each )ear (P. J. Evans)” '

&

|
STATE INCOME JAN DEP.—\RT\IE\T : <

. 9-15- 45A—Ml J. Cr VaUOhan pn ector. State Income Tax Depart-
~-ment. The clgalet te tax is a deductlblc item f01 state income’ ta\
‘purposes. (E. J. v ans) : e
12-15-45—Mx. J. G. Vaughan, Director, Income Tax. The State
may not tax the income from Federal Bonids. (J. R. Smead)
1-18-46—Mr. J. G. Vaughan, Director, Income Tax. Any non-resi-
dent person employed in Idaho and there carningand receiving his
salary is sub)ect to the state income tax law. (J. R. Smead) .
©7-30-46—Mr. J.. (3. Vaughan, Income "Tax. * Profits derived from
sale of real estate by corporations must be computed for the purpose.
of State Incomr Tax and a tax paid-thereon .in addition to the tax on
corpox atmm aq shown in Section 61-2437. (P. J. Evans).

. . STATE LIQUOR DISI’L\EARY

3-9-15-- Hon E. P. Honfall Supcxmtendont State Liquor' Dispen- |

sary. Therejis no provision-in the law prohibiting a person from hold- . :

gnw more than one permit. althou"h the intention was such. It is the
duty of the Supenntendent to draw up rules and regulations of his
department.which rules and regulatioss could be made to read that
only onhe permit be allowed each per son. (P.J. Evans)

gy STATE PLAN NIYG BO.-.\RD

9-5-45~ M Alvin H Reddmg E\C‘( Scc. Stale Planmng Boald
State ow neq pr operty. with the exception of mining property cannot :
be leased for a longer term than 10 years. The Board of Land Com- :
missioners iL the only agency having authority to:lease.- Heyburn
alk and me Jeasing of Lava Hot Springs is controlled by the Board
of Land Commm:xoncm in comunchon with the Lava Hot pr ings
Foundation.} (J. E. Smead) :
9-27-43.-Mr. Alvin H. Reading. State Pldnninc' Board. State
owned pr opmt\ ‘with the exception of mining property or mineral «
" springs plOpOlt\ ¢annot be teased for.more than 10 years. The Board
of Land Comnmgmnms is the only’agency having authority to-leasc.
Heyburn Park and the leasing of Lava Hot Springs is controlled: by
the Board- of Land - Commissioners in con)unctlon with Lava Hot
Springs I‘oundatlon (J. R. Smead) .

Digitized from Best Copy Available



t

510 ATTORNEX GENERAL'S iREPORT

—_ ] —

l

10 3-45—Idaho State Planmng BOard Nmther the Lewiston' State
Normal nor the Board of Educatxon has the{ authority to procure fed-

eral money with which to finange the planning and preparations-for :

post-war construction. It is up to the legislature to decide what post-

war construction shall occur and wlfxatf shall not. (J. R. Smead)

STATE PURCHASIVG AGENT

L2

1-16- 46——Mr Gegrge R Jgnes, State Purchasing Agent. The mat-
“ter of whether or not to list..the Iosers in competitive bids and keep

their bids .is one of administrative vmterpretatlon Headg of depj:}rt—
ments or'state employees may sell goods to the state if the bidding is
competitive, but it would appear unwise so to do. (T. Y. Gwilliam)

- TAX COMMISSION

3-10-45--J..A. Harrington, Chief' Auditor. Office of Tax Commis-
“sioner. Salary or compensatlon recewed by individuals in the Armed
Forces is. taxable only in cases where 'such person has an established )

residence’ in Idaho and is not here! pursuant to mititary assignment..

Being in Idaho as a result of ‘military assignment ddes not necessarily

establish residence in this state. (Charles S. Stout)

4-6-45--Idaho State Tax Commission. 1. The Cigarette Tax law
is constitutional and itds the .duty of the Idaho State Tax Commission
to .administer it. 2. The IegislatLirc has authority to delegate tax

o

collecting poweér to a constitutional: body. 3. Funds collected are to

be'deposited with State Treasurer. i4.- Stamps are to be fixed to.each’

‘separate packages of cigarettes. (P. J. Evans)

' §-27-45—State Tax Commission. ;1. . Cigarettes given by reason of

punch board chances must ‘bear the tax stamp or be confiscated.
2. Persons selling cigarettes must ‘have a registration certificate as.

provided. under Section 5. Praccdure for prosecution of violators 1:" )

instituted tlarough county plo:ecung\g attorneys. (J. R: Smead)
1-12-46—-State Tax'Commission. ;1 “Cash value” for the purpose

- of taxation refers to the cash \'alug}‘of, the property of the claimant
after equalization by the Board .of County Commissioners, as pro-:
vided in Section 61-401, Idaho Code Annotated. 2. The final date for

exemption claims--claims must be [niade on o¥ befme the 4th Mon—-

day of June of each year. (P.J. Ev ans)

10-4-46---State Tax: Commission. |It would be illegal to extend the’

school tax levied by Ashton Indepgndent School District to the un-

or gamzvd territory taken into the district after’ the levy was made.:

(P. J. Evans)

!

TEACHERS' RFTIRE\IE\T QYSTE'\I

6-"1-~16—~G .C: Sullivan. Exec. Seqretan Teachers Retirement Sys-‘
tem. 1. Am member .of "the Teachers' Retirement System may re— .
o - o

i

HE
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tire upon written:application to the Board of Trustees provided he -
has reached ihé aze of 60 years and nothwithstanding that he may
have retired from the service. 2. Members. becoming 70 years of
age shall be retlredl forthwith, unless such member becomes 70 within -
school term.! He may then retire at the end of the term. 3. A

. teacher having reached the age of 70 must retire and it is not. neces-

" sary for him tto file an application for retirement. (Thos Y. Gwilliam)
| 87-46—H. F. Willmorth, Teachers’ Retirement System. Should .
the annual 'school ttax meeting neglect or refuse to levy taxss for the
-purpose of the Teachers' Retirement Act, the Board of Trustees r_nay‘
make the same and certify to the Board of County Commissioners the

+ amount of such levy as provided in Sectxon 32-703, Idaho Code An- .
notated. (Thos Y. Gwilliam)

{

DOCKET

[ —— i
|

i
UNITED STATES SUPRE\IE COURT :

1
1249 Wllllam . Hulbert and Chester Bowles, Admr O P A(L
Twm Falls Countw Re: Petition for Writ of Certlorarl b o
| 1% o
UNITED STATES DISTRICT COURT ! !
(Closed) :
«1212—Umted Suates of Amerlca vs. State of Idaho et al "Re: Con-;.
demnation suit. : \ "'.
1224 —United States of Amerlca vs, 18,217.58 Acres of Land, more
or less, in Butte and Jefferson Counties, Idaho; Chas M. Blocke&f.. et
al. Re: Condemnatlon suit. ! :
1231—United States of America 'vs. 110 Acres of Land in Ada
County, Idaho’ Johhn Archibal. et al. Re: Condemnation suit. I
1‘733—Un1teqd Sitates of America vs. 40 Acres of Land in -h(iniﬂoka
County, Idaho, Robt. Coulter, et al. Re: Condemnation suit. |
1237—E: K. Koon; Frank Barmettler, American National Ban‘k vs:
C. A. Bottolf:sen Edwin M. Holden et al. Re: Declaratory Judgmem
1246— Western Loan & Bldg. Company vs. J. B. Newpert, State of
Idaho ‘et al Re Declaratoz;y Judgment. . ) ;

UNITED STATES, DISTRICT (‘OURT

® (Pending). :

124T—Un1ted States of America vs. Cassia Creek Irrlgatlon Com-
pany, Inc ‘Mark Kulp, et al Re: Foreclosure. :

1
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r

INTERST kTE CQ‘\II\IERCE COM\IISSIO\
. (I’endmg{),, » '
1142 Fresh Fruits ard Vegjfables f[rom Idahc and Oxegon

118S—~In the Matter of the phcatzon of the Nezperce and Idaho
R\ Co. to.Abandon Railroad f1 om Nezpercc to Cr alvmont

- ¢ | \ I
— , R co : L

- ,

sup REME COURT OF IDAHO

Orlgmdl Proc edmgc
{ClosediI i .
1241 -Herman P. Fails vs. Boise Riggs ct al Re: Writ. of Pro-
-hibition, : : :

.

| :
. | S
| .

|

—d—

- SUPREME COURT
Civil Appdals
((‘losed) )

1114 . State of Idahg Vs. Cla’ra Huntex surviving; wife of John W.
IHunter, deceased, and vacc Pease. ex-officio Public Administratrix
and Administralrix of the csmte of J‘nhn W. Hunter, deceased. Re:
Foreclosure. \ ! i

167 -Orland A. Scott. o al".; Vs, (.“z A. Bottolfsen, et al. 'Re: De-
clavatory Judgment. . : Ly i

1192~ American I‘cdomtmn or thm an unincor porated Associa- - *
tion, et al.vs. Bert Miller,. L\ttmne\ (zm.or al of Idaho. et al. Re: De- |
claratory Judgment. ) v !

1228 E. N. IHanson vs. T. ’\l Do(‘mnxox et al.: Re Dec]aratory
Judgment. _’} ! [ »

1242 E. K. Koon. Pmnk Barme ltlm ot nl vs. C A. Bottolfsen et 5
“al. Re: Declatratory Judgment.

1245 - Union Pacific Ralllﬂdd (ompdm VS, Bm\c G Rxggs et al.
-Rer Declaratory Judgment. ]
“+1237- -C. H. Higer VS, Ixmm ¢2 II.m\(‘n ot al. Rc \%’rlt of Man- !
T date. . !

SUPREME COURT OF IDAHO
(.f_i_\'il .-\pp‘]{‘als
('I’(‘ndmlgi !
1201 State of Idaho vs. Canyon County et al. Re: Quiet Title.
1276- Tn the Alatter of the Application of James O. Malone for
permit to operate mtrmtato Eu\lf’ht <e1\1ce ‘
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* Criminal Appeals -
" . i (Closed)

o ‘ Vi
1211—State of Idaho vs. William K. Hart. Re: Concealed Weapon. .
1219—State iof Idahb vs. Winston Churchill Henry, Albert Mal}oy

Hilbert ‘and’J egnes - Turner Owens. Re: Grand larceny. N
1227-—State of Idaho vs. Richard Haynes. Re: Burglary, :
1230—-State 'of Idaho vs. Pryce B. Scriver. Re: Appeal from con- v

viction of- driving motor vehicle while ‘intoxicateg. : :

. 1+ 1234—State of Idaho vs. Horace Mundell. Re: Burglary .
1236—State of Tdaho-vs. Mike Koseris. Re: Crime of Gamblmg and

sale of mtoxxcatmg liquor. : e
1244—State of Tdaho“vs. E. A. Branch Re: Grand larceny )

Crlmmal Appeals

<

! X (Pendmg) - ‘
1243—Ben Thomas vs. Boise Riggs et al. Re: Slot Machine Law."
1248—State of Idaho vs. Marion Groseclose Re' Roaming of Cat-
tle in village streets o
1253—State of Idaho VSs. “Ascha Shryer and Joan Carpenter Re:
Assist Prisoner to escape.
. 1254—State of Idaho vs. Paul D. Kottoff. Re Attempted rape.
1256_—State of Idaho vs. J. B. Musser. Re: Violation of Ci: ty Ordi-
‘nance drinking liguor in public’ place. ’
' 1258 —Stdte of Idaho vs. Walter, Varnes. Re: Burglary
1259—State of Idaho vs. Cornella  White. Re: Violation of Clty
Ordinance.; |

1260—-State of IIdaho vs. Tom Romich, Re: Violation of Clty Ox-»
~ dinance unlawful sale of liquor. .
. 1262—State of Idaho vs. Katherine Leonard. Re Vlolatlon of . Clty ‘
Ordinance ‘'unlawfiul sale of liquor.

1265—State of IIdaho vs. Ray Taylor! Re: Manslaughter,g

Criminal Appeals ._ .

(Pendmg)

1267—State of Idaho vs. Fred E. Stotter. Re: Vlolatlon of C1ty Or-
dinance m permmtmg the unlawful sale of liquor.

1208~—State of Idaho vs. Louis Brunello Re: Violation® of Clty
Ordmance in permitting the unlawful sale of liquor.

1271- -State of Idaho vs. Bea Finch. Re: Violation of City Ordl-
nance m permitting unlawful sale of liquor. :

1275~-State of Idaho vs. George Burwell Re: Adultery.’ ;
1284— State of Idaho vs. Reinhardt Elsen. _Re: Attempted rape.
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DISTRICT COURTS

Civil Casesi f
(Closed)

1223—State of Idaho jvs. Estate of Jacob Schrenk, deceased, D C
Kennison, Adm:mstrator Re: Recovery old age assistance.

:1239—State of Idaho vs. Estate of Ehzabeth Stroup, deceased VlC-
tor Leinun, Executor. -Re: Recovery of‘tax

1240—State of Idaho et al Vs. Western Amemcan Company Re
Water rights. - J

1250—Dept of. Agnculture of State bf Idaho Vs, Max Lutz Re: -
Personal injury.

+ 1251—State of Idaho et al Vs. Estat}e of Corjia Arkoosh nggett
deceased, Kesser Arkoosh Executorl Re Recovery of cld age .
assxstance

1280—Disabled Amerlcan Veterans VL Ira H. Masters Re: Imt1-
ative Referendum petition;, ; \ |

1282—Franklm Girard vs. Otto F. Peterson Arnold Williams et al.
Re: Declatory Judgment. i 1 \

. 1283—State of Tdaho et al vs, Carlton‘ R Smlth et.al. Re: Eschea}t‘

Personal Property. . ‘ ; ‘ :
. 1 ]

-

Civll Cases i
(Pendin g) -

1232—Henry F. Little, J. R. Herald et al vs. H. C. Baldrldge et al.
Re: Declaratory Judgment:
1255—State of Idaho et al vs Jokn E Wakefxe]d et al.; Re' Quiet
"Title.
1261—State of Idaho Vs, Est‘ate of Irene Well deceased Margaret
. Thomason and Vera MacKelv:Te Joint Executmxes Re: Recovery of
. old age assistance. e -
1269—Frank J. Keenan VS. |Faxmels‘ Lumbe1 Co Inc Re: Mort-
- gage foreclosure. :
1270—Idaho Mutual BenefltiAssocmtlon Vs> Edwaxd B. McMonigle,
et al. Re: Declaratory Judgment. P
1272—State .of Idaho et al \}s Estaté of N E. and Effie M. Ware,
deceased R. H. Ramey, Admmxstrato Re Recovery of old age
assistance. l o
1274—State of Idaho et alj vs. Eslate of Robert Chrlsmger de- -
ceased, F.  O. Brocke, Admnmstrator Re: Recovery of ‘old "age
assistance. ' i
' 1277—State of Idaho et al .vs. Estate of Christian E]lmgson de-
ceased. ~ Alfred Ellmgscm E\ecutox Re: Recovery of old age
assistance. L “
1278.—-State of Idaho et al vs. Estateiof Laura A. Dewey, deceased,
“Iva Dewey Gelwick, Executri “T Re: R‘ecmery of old age assistance.

'
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1279—State of Id.aho et al Vs, Estate of :Olive- E. Whitman, de-
ceased Florence G. Sensenlg, Administratrix, Re: Recovery of old
age a551stance

1281 —State of Idaho et al vs. Estate of W. O. Parker, deceaSed

Dav1d‘ Eugene: West:. Administrator. Re: Recovery of old age .
" assistance. : : L

- PROBATE COURT

Civil Cases .
(Closea) ' ¢
1264——In the Matter of the Estate of Theodore S. Baidwm de-
ceased Willa Hatfield, Adhnmstratnx Re: Certificate for Money in
the Escheat Suspense Fund in the State Treasury of the State of .
Idaho . -

~

UNEMPLOYMENT COI\IPENSATION DIVISION '

© List of Cases Pending and Closed, 1945-1946

. INDUSTRIAL ACCIDENT BOARD

. i ‘Pendinig Cases
" State of Idaho vs: S, )

Margaret C. Jackson L i o S
D Closed Cases ’ :
State of Idaho vs: '

Albertson’s Food Canter : Fruitland.- Amusement ‘Club
of Boise, Inc. ; G. C. Waldner :
Albertson’s Food Center Geneva G. Gill -«
of Caldwell, Inc. - - Ray R. Hagadone '
Albertsons Food Center -~ - Idaho State Merchants’
of Emmett, Inc. _ Protective Association
Albertsons Food Center - Robert E. Irwin - :
© of Nampa, Inc. : Ruby T. Ivie :
O. O. Alexander Boise Club Inc. Wm. Lee Johnson et al
Arthur. A. Bedal . . Stanley Jones
Virgin‘}ia’M. Black i Joy Drug
Buffalo Club, Inc. Ivan Clay Miller
Busmess Men's Assulance Oasis Club, Orofino, Inc.
Chester Chapman S Bertha S. Prevost )
E. S. /Chrisman ' Richfield Oil Corporation
Centinental Oil Company . Ralph Simmons
" Mirko: Cupic Zula Virginia Snell
! C. V. Dowlin ‘" The Idahoah Club, Inc.
_ Forresters’ Club, Orofino, Ida, = Wicks’ Club, Inec.
Inc.; -

| . o
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" State of Idaho vs:

James N. Auxier

. Consolidated Mines Synd. -

Bob Edwards

" Ed Edwards
i Blanche W. Fredricks

Gordon K. Henderson

* Marvin Hollis Henderson -,
i Hartzell 'K. Henry

Oscar E. Hopkins

. Elton G. King

Madsen Brigham
Gerald McCall
Preston Peterson

State of Idaho wvs: .

. Mary_L. Boardman
* Browning Motor Co., Inc. ~

Bryon Brunzell
Coleman Cardin
Arnold Daniels
H. B. Farwell
Ivan Harral
Clifford Higby

. Stanley Huff

B. F. Kennedy

Charles M. Knapp

Knapp Refactory Ore
Processing Co.

[

. State of Idaho vs:

: Farmers’ Lumber Co., Inc..
* . G. Hammond

i Henry A. Han'son -

Priest Lake Lumber Co.

s

',\?trne of Idaho.vs:

L. W. Arave

|

;
|

|
.
|

i

~

- Sawtooth Tours and Hotels, Inc”

- Fre{i P Ludwig

PROBATE C(‘)URT. ’; :

PeTnding Cases

Progresslve Shoe ° Shop

Red| Ledge, Inc.

John H. Rees

Walt Rember :

Silver Rock Mining Co

Arthur R. Trott - . °

Herbert W. Wait dba Idaho
Hatchery -

Hadyn H. Wa]ker dba B01se .
Baseball Club

George P. Zehner dba Gem State
Body Shop 1

A

) Qﬂosed Cases '

i~

Alastair MacKenzie
W. L. Martz ;
Paul P. Masar ,
Ma\nard & "Maynard

' Sawtoo§h Tours & Hotels,’ Inc

Frank Senter

: Harry B. Stanton’

Arnpld C. Tueller;

‘W. R. Tilson
Josth J. Turner ;

DISTRICT COURT
Pernding Cases
i v

. Closed Cases
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. ] ; -Closed Cases
~ 0. B. Hamilion |

International Shoe Cio. - »

J. L. Newland T

. Wendell . Stout - '

Chris. We]sgerber .

Wicks’ Club - b

| : SUPREME COURT

| ! .

J’ ‘ T Pendmg Cases

Contlnental Oil Co. ws: Unemployment Compensatlon D1v151on

‘Closed Ca‘ses
State of Idaho vs: ' l
Ada County Dairymen’s Association
Farmers Cooperative Creamery Co.
‘Internatienal Shoe Co.
P. G. Batt Vs. Unemployment Compensatxon Division
General | Electrlc Campany vs. Unemployment Compensation QlVlsxon
Ray Hagadone vs. =. A. Kirkpatrick and Unemployment Compensa--
tion; Division
Gem State Mutual Life Association, Inc.
_Beneﬁcxal Protectivie Assoc1at10n Inc.
Idaho Mutual Benefit Assomatlon Inc.
. Vs. ‘
W. L. Robmson G. W. Suppiger, and B W. Oppenheim, constltutmg
and! 'being ‘the Industrial Accident Board of the State of Idaho

4

l
|
:
i
|
1
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FRAN;K LANGLEY
Attm;ney General
State of Idaho .

1945-1946

.. ARNOLD WILLIAMS
R Governor '
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1946
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