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REPORT OF ATTORNEY GENERAL

Decembe1 1, 1930

To His Excellency H. C. Baldndge
Governor of the State of Idaho,
Boise, Idaho.

Siy: :
_ I have the honor to submlt to you my blenmal -
report covering the business transacted by the At- |
torney General’s Department for the period begin- 3

ning December 1, 1928 and ending -December 1,
1930. )

DUTTES"

I need not recall to your mind the duties of an
executive nature imposed upon this office, but only
name at this point the several hoards and commis-
sions upon which the constitution or statutes pre- '
scribe that the Attorney Gene1 al must serve. They
are:

State Board of Examiners.

State Board of Land Commissioners.
State Board of Equalization.

State Cooperative Board of Forestry.
State Board of Prison- Commlssmnels
State Board of Pardons. .

State Board of Parole:

‘State Library Commission

State Board of Canvassers.

In addltlon to the foregoing, the last leglslatme
named the Attorney General as a member of a com-
mission to recodify the insurance laws of the state !
to the end that a new code on that subject might be -
presented to the 1931 session.of the.legislature. This
latter duty in itself has 1mposed cons,1de1 able addl- ;
tional work. '

000 =1 @ P $7 1O 1
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As a deputy is not authorized by either the con-
stitution or the statutes, it follows that the Attor-
ney General must personally serve upon these boards
and commissions. - ~

The duties of the office during the present bien-
nium, while most pleasant and extremely interest-
‘ing, have been very heavy. This was occasioned in
'part at least by reason of the fact that the legisla-
ture left a legacy of legislation some of which was ~
vigorously attacked in the state and federal courts.

I shall not undertake to detail the activities of

the office. The Attorney General is the chief law
‘officer of the state. In him is centered the responsi-
bility of advising all state officers, departments,
. and agencies in matters of law, and appear 1ng for
‘them in all actions and proceedings.

CASES OF INTEREST

Here I will refer to a few of the cases of gen-
eral interest defended or prosecuted by this office
during the perlod mentioned:

OLEOMARGARINE CASES
34 Fed. 2nd 683

The cases of the Best Food Inc., vs. John S.
Welch, as Commissioner of Agmculture, Otto Zur-
cher et al., against the same defendant; Davidson
Grocery C"ompany also against the same defendant
and Falk Mercantile Co., Ltd., against the same
defendant, were four actions brought to restrain
the collectlon of a tax levied by the last legislature
“on the sale of oleomargarine in this state and to
test the constitutionality of that act. The cases were
tried before a United States Statutory Court con-
sisting of two United States District Judges and
Judge Dietrich of the Circuit Court of Appeals.
The court unanimously sustained the constitution-
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ality of the act to the substantlal advantage of thet
dairy interests of the state. 4

“CHAPTER 252"
290 Pac 714; 290 Pac. 717 290 Pac 717; |
- 290 Pac. 717 : .l

‘The last legislature in an attempt to.tax capl-w-
tal operating in competition to banks enacted Chap-:
ter 252 of the Laws of 1929. This also was attacked‘
through United States Statutory Court.: Fqul cases|
were instituted. One section of the law exemptedy
capital invested in local building and lqan com-
panies and this discrimination against the foreign-
capltal was, of course, a sufficient glound for de-
claring that section of the law unconstitutional, and
the act was declared inoperative as to all bu11d-_
ing and loan companies. The remainder of the act
was sustained in these federal cases. These sev-
eral cases were entitled National Savings & Loan.
Assn. vs. Gillis, et al., which presented the side of
the building and loan companies; the New World
Life Insurance Company wvs. Gillis, et al., which
represented competing capital of the insurance com-
panies; the Vermont Loan and Trust Company vs.
Gillis, et al., representing the interest of concerns
~executing farm mortgages, and The Oregon Mort-
gage Company, Limited, vs. Gillis, et al., having
like interests. After the decision of the Statutory
Court sustaining the act in all respects except ‘as
to the building and loan companies, the cases
. brought by the New World Life Insurance Com-
. pany and the Vermont Loan and Trust Company
were combined and appealed to the Supreme Court
of the United States. In the meantime, the cases
of the Utah Mortgage Loan Company wvs. Gillis,
as Attorney General; the Spokane and FEasterw
Trust Company vs. Gillis; Union Central Life In-
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REPORT OF ATTORNEY GENERAL. ‘ 9 -

surance Company vs. Gillis, and the Chicago Live-
stock Loan Company: vs. Ada County, et al., were
instituted in the state courts also seeking to have
the acts declared unconstitutional. These last named
actions were successful and our Supreme Court
perpetually enjoined the Attorney General from
enforcing the provisions of Chapter 252.

“THE BUTCHER ACT”

The 1929 session of the legislature enacted
Chapter 148 to protect the livestock men from the
depredations of the thieves who steal livestock and
. butcher the same in order to destroy the brands |
thereon, and thereby destroy: the evidence of the
theft. This legislation was attacked in the United
-States Distriet Court in the case of C. A. Jungst,
et al., vs. H. C. Baldridge, et al. The court upheld
the constltutlonahty of the act. An appeal was
taken to the Supreme Court of the United States,
but thereafter dismissed on motion of appellants.

WILLIAMS, et al,, vS. BALDRIDGE, et al., RESPOND-
ENTS, AND MILNER Low LIFT IRRIGATION
DISTRICT et al., INTERVENORS.

48 Idaho 618.

This was a case of very considerable interest -
to irrigationists of the state who depend on pump-
ing to supply their water. Certain interests of -
_»Gooding County. sought to enjoin the. state from

allowing - the. Idaho Power .Company exemption o
from taxation to be applied upon the power bills ' -

of the pumping companies. The constitutionality .
of the act was upheld. This conclusion was of great !
" material benefit to farmers on irrigation systems

dependent upon pumping for their water. !
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10 REPORT OF ATTORNEY GENERAL

THE Four YEAR TERM CASE
48 Idaho 517 — 283 Pac. 532

A case of state wide interest and which at-

- . tracted much popular attention was that of Lane:

vs. Lukens, wherein an attack was made upon the
enactment of an amendment to the constitution
which provided a four year term for the executive
officers of the state. Both plaintiff and defendant
filed ' extensive briefs. The point involved was’
whether or not the statement of the question sub-
mitted sufficiently identified or was complete
enough to inform or advise the voters of the ques-
tion upon which they were to signify their approval
or disapproval. The plaintiff contended that the
amendment - was not submitted to the electors in a
proper legal manner or form. The Supreme Court
of the State held the amendment void because of
defectlve submission.

PRESTON A. BLAIR COMPANY VS. JENSEN
: 286 Pac. 366

. .This was an action having a far reaching effect
on the method of assessment and taxation of per:
sonal property. It limits the power to assess in that:
it requires that a dealer’s stock of goods must» be
assessed on the second Monday of January and
declares that our statutes do not provide for tax-
ing goods received thereafter during the year in
addition to the inventory Values on the tax day.

P\\ETTE COUNTY VS. STATE BOARD OF
EQUALIZATION

Pending in Supreme Court of Idaho .
This action is one of considerable importance
in reference to our assessments and taxation. It

is now pending in the Supreme Court and seeks
to require the State Board of Equalization under :
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‘REPORT OF ATTORNEY GENERAL ‘ 11

an amendment adopted by the leglslatule in 1929
to require some fourteen counties named in its
complaint to reassess their household goods ‘and
farm machinery. The amendment mentioned pur-
ports to empower the State Board of Equalization,
which has heretofore had only the power to equal-
ize, to now require reassessments. >

THE PoTATO GRADING CASES
Pending in Circuit Court of Appeals

Considerable time of the office has been spent
in defending various actions brought attacking
Chapter 115 of the Laws of 1929 which provides
for the regulations for the packing, grading and
sale of potatoes when packed for sale. The last
case instituted is entitled Detweiler, et al., wvs.
Welch, et al., and seeks to restrain the enforcement:
of the pr ovisions of the chapter above mentioned. It
was instituted in the United States District Court
-and resulted in favor of the state, in a decree dis-
‘missing the action. Appeal has been taken to the
United States Circuit Court of Appeals which will
be argued before that court on the 5th day of
December, this year.

- THE LITTLE LOST RIVER CASE :
In U. S. Di_étrict Court, Southern Division

- Twenty years ago there was organized in what
is known as the Little Lost River section of the
state an irrigation district. During nearly all of
this period the history of this district has been one !
of bitter contentions because of shortage of water.
Litigation has almost drained the resources of
both the builders of the system and those of the :
water users. Conditions became so serious: during .
the past biennium that dynamite bombs were placed .

on several occasions and a fear was expressed’ in :
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12 REPORT OF ATTORNiEYA GENERAL ™

~many quarters that loss of hfe might result. It Was

at this juncture that this office instituted an ac-
tion in the federal court making every interest
of the distriet a party thereto and seeking in that
disinterested tribunal with-the force of the law,
and yet by a disinterested plaintiff, to secure deter-
mination of all the conflicting interests 1nvolved
This case is still pending.

OTHER IRRIGATION DISTRICTS

- Active effort has been made both by the State:

Board of Land Commlssmnels and by the Attorney
General to assist in the reorganization ‘of three
other irrigation ‘projects mow seriously needing
such attention and without which they doubtless
cannot attain the prosperity and well-being that
their quality of soil should command for them.’
These districts were organized at a time when it
was believed their water supplies would irrigate
much lar ger acreages than subsequent experience
has shown possible. They started with large bur-
dens of bonded debts which must now be rewritten.-
Three of such districts other than the Little Lost-
River have had attention.: They are the Murphy
Irrigation District, the Mountain Home District,
and the Indian Cove System. The Gem Ilugatlon
districts had its reorganization successfully com- -
pleted this last year. Inspections were made of these
Districts and plans considered for their relief Wthh
may finally be consummated.

RECODIFICATION OF LAWS

T wish to renew the 1ecommendatlon of my
predecessor, Honorable Frank L. Stephan, that
the. next legislature give consideration to the re-
complhng and recodification of the Idaho Laws,
with, a view of having them written into a new
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code during the biennium of 1931 and 1932 and
reenacted at the session of 1933. The Compiled
Statutes of Idaho were codified in 1919, nearly"

twelve years ago. Since that date the leglslatule
- of Idaho has convened five times and at each ses-
sion has enacted numerous laws, which are either !
new or amendments to, or repeals of existing stat-
- utes. With two volumes of the code and five vol-
umes of session laws, even the trained expert in :
statutory law has difficulty in uncover 1ng all enact-
ments on many subJects

INHERITANCE Tax ACT

 The Twentieth Session rewrote the transfer tax
law of the state. Interpreting this new legislation
and putting the same into effect has taken con-

siderable of the time of one of my assistants. The =

new act is working successfully, producing revenue
much in excess of that of the old act, and in addi-
tion discloses to this office at once (Whlch was not:
true under the old law) the existence of all escheat’
estates, a most important feature for. the benefit
of the school funds of the state. ° :

REF‘ORESTATION ACT

The last legislature enacted Chapted 185 now
usually known as the Reforestation Act. It ‘made
provision for the placing of cut-over and burned-
over lands and lands chiefly valuable for the pro-
duction of commercial forest crops under the pro-
visions of the act, whereby for a period of fifty
years and during which a crop of timber could
~ be grown theteon, the same shculd be assessed at
a valuation of $1.00 per acre, but .upon maturity
shall pay a yield tax equal to twelve and one-half -
per cent. (1215%) of the value of the forest ma-
terial cut therefrom, based upon the +'u11 current
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14 REPORT OF ATTORNEY GENERAL

stumpage irate at the time of cutting, to be detei-
mined by the State Cooperative Board of Forestry.
It was necessary to place this act in operation
when at two proceedings held in North Idaho,
53,5679.76 acres made application therefor. Con-
51de1 able time was expended by this office in work-
ing out this procedure and in holding the necessary
-hearings, taking evidence, and entering -the neces-
sary orders to set these lands aside. ‘

MORTAGE FORECLOSURES

The entire time of one of my assistants is re-
quired to attend to matters submitted by the
Department of Public Investments and in the fore-
closure of delinquent mortgages:held by the state.

A special effort has been made to clean up and
" reduce to title every one of the old mortgages,
some of which had for one reason or:another been
pending for a number of-years. This is not /in-
tended as: the shghtest reflection upon my prede- -
cessors, whose vigorous plosecutlon of these mat-
ters made it possible for me to give time to these
more greatly involved pieces of litigation. Many
of these actions had been instituted ten or even
twenty years ago. I am happy to advise you that
every mortgage -so delinquent in character as to
need attention has been foreclosed.

RECOMMENDATIONS TO THE LEGISLATURE

It is the custom, I note, observed by the gleat
majority of the Attomey Lxenelals of the United
“States to include in their reports recommendations,
to the Governor and Legislature on necessary
amendments and leglslatlom to cure appalent de—-
fects of existing law.

This depaltment in the pe1f01mance of its
;dutles is constantly examining our statutory law.

%)
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The errors of leglslatlve dlaftlng or Judgment
come closely under -observation. Such is the mov-
ing reason for the following recommendations:

(1) It is my opinion that the Legislature
should enact legislation to replace Chapter 252 of
the Laws of 1929, finally declared unconstitutional
by our Supreme Court. Unless this be done, it
seems- probable that at no distant date—unless
we provide for the taxation of capital competing
with our banks—we may reasonably expect no
revenue in the way of taxation from those insti-
tutions.

I am 1elucunt to attempt to suggest a 1emedy
for so large a problem, but this fact appears estab-
lished from the extensive litigation we have de-
- fended in connection with the chapter, that any-
thing along the line of the ideas embodied in that
“Act must be accepted as unworkable, not feasible,
and even with variations and modification would
. probably be held unconstitutional.

: (2) The Eeforestation Act should be amended
to permit a smalle1 number at least, if not one
~ member alone, of the State Coopelatlve Board of
Forestry to conduct hearings and make prelimin-
ary orders when petitions are filed requesting that
lands be placed under the provisions of ‘the Act.

The evidence at such hearings, having been
taken and a transcript of the record supplied each
member, the Board could then in regular session
make dete1 mination as to whether or not the peti-
tion should be granted. In other words,:it is recom-
mended that the Board be empowered to name one
of its members to act in the nature of a master..
Such a plan would conserve the time of the Board
and greatly curtail the expenses of the hearings.

(3) I recommend that legislation be enacted
prior to the second Monday of January, 1931, if
possible, removing the restriction placed by our

Digitized from Best Copy Available



16 REPORT OF ATTORNEY GENERAL

Supreme Court in the case of Blair vs. Jensen, 286
Pac. 366, wherein it was held that only personal
property in the state on the second Monday of
January might be assessed and taxed.

(4) The revenue laws of this state, because
of many and frequent amendments are conflicting
and ambiguous. I renew the recommendation of
my predecessor that in the event the next ‘legls-
lature does not re-write our present plan of taxa-
- tion, a commission be appointed to codify the exist-
" ing enactments, on this subject.

(5) The State Land Board now sells both
grant and foreclosed lands on contracts running
for a period of 40 years with an initial payment
of only 10 per cent. As only the equity of the pur-
chaser is taxed, it will be qulckly seen that a very
large portion of the land is kept from the county
tax rolls for many years. The counties -are voicing
- considerable protest, not alone against thls but
other situations whereby: the state undermlnes the
valuations of the counties for taxing purposes.

The terms of these contracts should be cut to 20
years. /
(6) I want to hearnlly Jom 1n the recommen-
dation already made and laid before you by the
Honorable E. M. Hoover, Commissioner of the De-
partment of Public Investments, that his proposed
so-called “Debenture Plan” for the handling of
the educational and other trust funds received

from lands where mortgages: have been foreclosed

~ be adopted.

' (7) Re: The State Ensulance Fund. Through-
~out several administrations preceding my own the
legal work of the State Insurance Fund has been
pe1f01med by outside counsel. This work is con-
siderable -in amount, and in couxse has required
considerable e\pendltul es to private counsel.. I am
conscious that there is warrant of law for such pro-
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cedure, by reason of one of the decisions.of our
Supreme Court in reference to this fund. I cannot,
on the other hand, discern any serious or real pro-
hibitions against these services being performed
by the Attorney General’s office. ‘

It will, however, require the appointment of an-
other assistant in this office, as it would be impos-
sible with the present personnel and the work now
laid upon this office to take upon it these other
duties. I am confident that the salary of an addi-
tional assistant would not exceed the fees which
are now paid and which must necessarily be ex-
pended in the futule if the present -plan is con-
tinued.

All of the time of this addltlonal assastant would
not necessarily be required for the State Insur-
ance Fund. The Public Utilities Commission has °
frequently suggested the need of further assistance
than the pressure of other duties of. the office has
pelmltted dulmg the past biennium. By the ‘divi-
sion of the service of this employee between these
~ two departments, I am sure a considerable saving
would follow to the state both in se1v1ce and
moneys expended.

MONEYS RECOVERED

This department has recovered during-the past
biennium in agctions on bonds in favor of:the state
and in other forfeiture cases approximately the
sum of $26,000.00. No moneys of this character
actually go thru this office, hence no detailed .
account is rendered. ,

" CRIMINAL CASES

Of the forty appellate criminal cases briefed
and argued before the Supreme Court, only 5 were
reversed. Of the'16 cases involving v101atlon of
the hqu01 law, only 2 were reversed, ’
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18’ REPORT OF ATTOENEY GENERAL ‘

OPINIONS

2884 written opinions have been rendered by
this office during the past biennium. They lare
itemized as follows and include the opinions: on
extraditions and official bonds mentioned belov :

1247 Opinions have been rendered to officers of_._. the
executive department, commissioners, bureau
heads, prosecuting attqrneys, county and school
district officers. These in every instance were
carefully briefed before bemg reduced to oplmon
form.

1187 Opinions were rendzred on abstlacts contlacts
and bond issues.
Of these, there were written for the Depar tment
of Pubhc Investments

754 Opinions on 355. lgans, repr esentmg 293
abstracts examined.
132 Opinions on 69 school bond issues, and
12 Opinions on 10 abstracts for deeds:
For the Department of Public Works:
63 Opinions were written on 44 abstracts.
26 Opinions on 23 abstracts for deeds, and
156 Opinions on 150 contracts.
For the Board of Education::
37 Opinions were written on 15 abstracts
For the Game Department:
T Oplmons were written on 5 abstracts

EXTRADITIONS r

 During the year 1929, 39 extraditions were
presented to the office to be passed upon, of which
T were recommended for denial. Several hearings

AN

7
conducted by this office were granted by the Gov- .

- ernor. In 1930, 36 extraditions were passed upon,

3 recommended for refusal and 2 hearlngs were
held

OFFICIAL BONDS

During the biennium opinions have been writ-
ten upon 375 official bonds, of which 66 were:dis-
approved- or sent back for correction. i ’
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_CONCLUSION

In conclusion, I desire to express appreciation
to-my able and faithful assistants and employees,
without whose splendid capacity and fidelity to
duty, the work of this department could not. have
beén performed. Those assistants were: S. E.
Blaine, Leon M. Fisk, Fred J. Babcock, and Alfred
C. Cordon. For a portion of the tlme, Mr. Har-

mon E. Hosier ably assisted in the f01eclosu1e of

mortgages.
To my se01eta1y and stenog1 aphic f01ce I wish

to express my deep appreciation for their falthfu] -

. and splendid serviee. Those who served during the
whole or a part of the biennium were: Margery
Scholes Cornell, Secretary, Martha G. Williams,
Secretary, and as law stenographers, Grace H.
Detweiler, Helen ‘Shawhan, Beulah Scholes, Audr ey
Haynie, and Nelle Schultz,

My relations with the various state offlcels,
departments and commissions have been most pleas- -
ant. To those whom it has been my pleasure to
counsel I desire to extend by appreciation for their
cooperation.

And in conclus10n to you, my dear Governor,
T wish to express my deep appreciation for havmg
had the p11v1lege of being a part of your adminis-
- tration.

Re’spectful‘ly submitted,
W. D. GiLLIs,
Attorney General.
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Selected Opinions of Attorney General

More than twelve hundred wrltten opinions have beem
rendered by the Attorney:Genersl’s Office during the bien-
nium to the elective executive state officers, the legislature,
department heads, county officers and school districts. To
include them all in this report would have required a vol-
unte of such size as to make the expense of publication
prohlbltlve The opinions selected are given in full in con- .
formity with the practice followed quite umformly by the
Attorney Generals of other states..

AGRICULTURE
Forms of Advertlsmg Butter Substitutes Prohlblted

N,
1. - QUESTION: - -

~ Is the following advertisement, to-wit: “Gem‘Nut Mar-
garine is made from vegetable gils, milk product and salt”.
a violation of the provisions of Chapter 149 of the 1921
Session Laws? ;
OPINION : ;

The provisions of Section 1 of Chapter 149 of the 1921
Sesswn Laws reads as follows:

' “That it shall be unlawful for any person, firm ‘
or corporation to make use of the words, milk,
cream, butter, cheese, creamery, dairy, churn, cow,
the name of any dairy breed:or any pictorial repre- :
sentation of “any of these terms in:connection with wr
the sale, offering for sale, or advertlsement of any '
substance designed to be used as .a so-called sub-
stitute for milk, cheese, butter or ‘any other dairy
products.”

Baldwin’s Century Edition of Bouvier’s Law Dictionary
defines “oleomargarine” as ‘“‘artificial butter made out of
animal fat, milk and other substitutes; imitation butter.”

-~ In the case of Libby, McNeill & leby v$:U. S, 210 Fed
148, we find the following language:

“x *=-* YWhere words in everyday use are found on
the label of a food product, they:.are to be given
their ordinary and popular meaning, rather than

the commercial meaning which they have acquired
among manufacturers and dealers:.”
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Chapter 149 of the 1921 Session Laws is broad in its
provisions. It provides, in effect, that one shall not make
use of the word “milk” in connection with the advertise-
ment of any substance designed to be used as a so-called
substitute for a dairy product. The word “milk” is used
in this advertisemesnt as a descriptive noun or adjective
and probably is employed in this manner for the. purpose
of attempting evasion of the provisions of the statute.
- Referring to the use of the word “milk™ the statute does
not modify-the noun in any way. It does not touch upon
the use of the word, whether as a descriptive word or as
a noun, simply prchibiting .the use of the word “milk” in
any advertlsement

-I"am, therefore, of the opinion that the portion of the
advertlsement referred to above is in wolatlon of the pro-
visions of said- Chapter 149.

To Honorable George N. Tucker, W. D. GILLIS, ‘
Director of :Bureaw of Dairying, Attorney General. -
March 12, 1929.

The Federal Government Having Deleted Standard for
Ice Cream This State No Longer Has a Standard
o For That Product : ’

'~ 2. QUESTION:

The State of Idaho, by Section 1697, Compiled Statutes,
adopted the standard for ice cream used by the United
States Government at'the time of the enactment of Section
1697. Since:'that time the United States. Government aband-
oned or deleted the definition for ice cream. Since the Fed-
eral definition for ice cream has been dropped, what is the
present standard in Idaho"

OPINION:

- The section of the Idaho statute pertlnent to th1s inquiry
is 1697, Complled Statutes. It provides in part pertinent
to this inquiry, as follows:

“The standards of quality, purlty and strength -
for food, liquors, and drugs that have been or shall
be adopted by the United States department of
agriculture are hereby declared to be the standards
of purity, quality and strength for foods, liquors,
drugs and drinks in the state of Idaho.” - -

It will be observed that the statute prowdes for the
for the adoption iof standards of the strength of foods,
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liquors and drugs that have been or shall be adopted by the .
United States Department.

Under this statute, when. the Umted States Depalt-
ment adopts a standard, it becomes the standard in Idah01
It will, therefore, follow that if it abandons a standard, if
is likewise abandoned in Idaho. Clearly it is the intent of
this act to make the standards of the United States Depart:
ment and the state department one and the same. The
-definition in reference to ice cream having been abandonec
by the government and the state statute being one intend-
ing to have the government standard as our standardl.
leaves the state without a specific standard of quality, pur:
ity and strength, ete., of ice cream. i

1t is, therefore, my opinion that the state department _
of agncultme hds no power to set up a new standard or .
continue in force the one abandoned by 'the gover nment in -
the absence of legislative authority so ta do. l

To Director, Bureaw of Dairying, W. D. GILLIS, i
January 25, 1930. Attorney General.

AMERICAN LEGION

Wearing legion Emblems When Not a Member !

i
l

" QUESTION:
Is a person subject to penalty for wearing an American
Legion emblem, when not a membel of that or gamzatlonl"

OPINION: ‘

We call your attention to Chapter 117 of the 1921- Ses-
sion Laws, which provides that any person who wilfully
wears the badge of the American Legion or any other
society. order or organization of one year’s standing in the
State of Idaho, or uses the name to obtain aid or assistance
in the state, or wilfully uses the insignia,. etc., the name
of any society, order or organization, the title of 1ts officers,
or its insignia, etc., unless entitled to use or wear the same
under the COI]\tltlIt]Oll and by-laws, shall be guilty of a mis-
demeanor. and shall be subJect to punishment, as set out
in said Chapter.

If any person wears the 1n’51gma of the American Legmn
to accomplish any of the purpozes mentioned above, he
is subject to prosecution under the act;:and it is our opiniém
that such person is prohibited by said’ statute from wear-
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ing such insignia, unless he is entitled so to do under the
constitution and by-laws of the organization.

- To Honorable Lester F. Albert, LEON M. FiSK,
Dep’t Adjutant, American Legion Asst. Attorney General.
December 31, 1928.

APPROPRIATIONS

Maximum of an Appropriation Must Be Fixed

4. QUESTION:

-Does the amendment of Section 5569 of the Compiled
Statutes as. provided by House Bill No. 305 make 'a valid
appropriation of pubhc moneys; in other words, is the
amendment as set out in said bill in reference to an appro-
priation constltutlonal ?

OPINION:

The amendment to Sectlon 5569 in addition to changlng

the fees to be charged as pertment to this 1nqu1ry reads
as follows:

“All moneys recelved by the Department of Rec- "
" lamation under the provisions of this chapter shall
be deposited with the: State Treasurer, and such
sums as may be necessary shall be available for
the payment of the expenses of the Department of
Reclamation incurred in carrying out: the provisions -
of this chapter.

“Such expense shall be paid by the State Audltor-‘
in the manner provided by law, upon vouchers duly
approved by the State Board of Examiners, for

.-the work performed under the dlrectlon of the
Department of Reclamation.”

It will be noted at the outset that the form of the
attempted appropriation follows Section 3013 of the Com-
piled Statutes of Idaho which makes the continuing appro-
priation out of the Carey Act Funds, except that the in-
stant amendment does not include the provisions of Sec-
tion 3072 of the Compiled Statutes of Idaho which specific-
ally limits the appropriation of Section 3013 as follows:

‘ “Provided that no obligation shall be incurred
under this chapter in excess of the amount avall-
able in said fund.”

In the case of Blaine County Investment Company v.
Gallet, 35 Idaho 102, the Supreme Court held that the

i
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statutory direction to pay for examination and survey of
certain streams in the State of Idaho did not constitute an
appropriation for the payment of claims arising thereunder
The court makes the following statement: ‘

“It is said in State ex rel. Davis v. Eggers,
supra, that: ‘As all appropriations must be within
the legislative will, it is essential to have the amount
of the appropriations, or the maximum sum from,
which the expenses could be paid, stated. This legis-
lative power cannot be delegated nor left to the
recipient to command from the state ireasury sums
to any unlimited amount for which he might file
claims. True, the exact anjount of these expenses
cannot be ascertained nor fixed "by the legislature
when they have not vet been incurred, but it is

usual and necessary 'to fix a maximum . . . . speci-
fying the amount above whlch they cannot be
allowed.’ ” . ‘

In the case of Jackson v. Gallet, 39 Idaho 382, at page
388, the Supreme Court of this State used. the following
language

“There is no maximum amount appropriated
out of which the claim in question can be paid. The
mere declaration that certain charges against the
state must be paid out of the state treasury on the
order of a board of commissionars does not make an :
appropriation and is not an authorization that a ¢
. specified sum and no more shall be used for a spe-
cific purpose and no other. While it is true that no
set form of words is necessary to make an appro-
priation, language used in ‘an act should show an
intent on the part of the legislature to make an
appropriation w-ithin the meaning of the constitution
and the court should not be -=called upon to infer i
from doubtful or ambiguous language that it was [
the intention of the legislaturz to appropriate the ;,
public funds which would be necessary in order to '
sustain the theory of plaintiff that an appropria-
tion was made under sections ¢ and 10 of this act.”

Numerous funds have been built up in various depart-
nments of the State government but a brief examination
of the statutes creating such funds will show that in each
instance those which have been attacked as unconstltu-
tional do not make a definite appropriation.

From a careful analysis of ithe amendatory part of the
Act under consideration it will be noted that the followmg
provision is made:

) “All moneys received by the department of rec-
lamation under the provisions of this chapter shall

be deposited with the State Treasurer and such
sums as may be necessary shall be available for
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the payment of eab])enses of the department of rec-
lamation mcurred in carrymg out the prov1slons of
this chapter.”” '
It is apparent that the language of the statute creates
a situation which probably was not intended by the Legls-
lature, but which, nevertheless, must be consider ed by thls
office.

First, it is prowded that the moneys recelved by the
Department of Reclamation shall be deposited with the
State Treasurer. It then provides that such sums as may
be necessary shall be available for the payment of the
-expenses of the Departmlent.

. I can arrive at no other interpretation consonant to
the reading of the'section than this, that all sums received
are paid into the State Treasury and then the entire fund

- in the State Treasury is made available for the payment
of the expenses of the . Department. This is clearly not
a valid appropriation -within the rules laid down by the
cases herein cited. No maximum sum is provided as the
limit for this appropriation.

It is, therefore, my opinion that a valid appropriation
has not been accomplished by this amendment and you,
as State Auditor, ;hould not pay warrants from this par-
ticular fund.

" To Honorable E. G: Gallet ' W. D. GILLIS,
State Auditor, = Attorney General.
April 1, 1929. : L )

N [

ASSESS‘MENTS OF PROPERTY

Capltal Stock of Banks Invested in Real Property
Deducted for Assessment Purposes

5. QUESTION

If a bank purchases a piece of property, making the
investment out of its capital stock, and later 'sells that
property under a conditional sales contract, the contract-
ing party agreeing to.pay all taxes due thereon, has the
bank the right to deduct from the capital stock, surplus
and undivided profits, the amount they have invested in
this property when arriving at the valuation of the capital
stock, surplus and undiv 1ded profits for assessmg purposes
for taxation?
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OPINION :

Section 3297 of the Compiled Statutes, as amended by .

Chapter 84 of the Laws of 1927, relating to the assessment
of shares of capital stock of banks and other 1nst1tutlons
for taxing purposes is as follows:

“The shares of capltal.stock of any bank, exist-
ing by authority of the United States or of this
state and located within this State, or of any build-

ing and loan association, trust company or surety -

and filedity company organized under the laws of

- this State and doing business within this state,

shall be assessed for taxation where  such bank,
company, association or other corporation is located
and not elsewhere, as in the same manner and upon

‘the same basis of actual value, and uniformly with

all other property assessed in the county in which
such shares of capital stock are assessed, said value
to be determined as of the secend Monday of Janu-
ary in each year at 12 o’clock meridian; Provided,
however, that no assessment shall be made on the
part .of such capital stock, -or the surplus or undi-
vided profits of such bank company, association or
other corporation which are at the time of assess-
ment, actually invested in and 1epresented by other
property, OR STOCK IN A BANK BUILDING
CORPORATION REPRESENTING OTHER
PROPERTY, owned by and standing upon the

records of ANY county IN THIS STATE * * * in

the name of such bank, company, association or
other corporation, OR BANh BUILDING COR-
PORATION, and which have been assessed and

entered for taxation in* * * ANY county IN THIS -

STATE for the said year, which part shall be
deducted from the value, as determined in the above
manner, of such shares of capital stock in listing
such capital stock for assessment. Any property
so represented in such capital stock, on account of
which a deduction has been: made in the assessed

.valuation of the shares of such capital stock, shall

be assessed sepalateh at its full cash value, as
other property.”

(
|
H

i

It will be observed that no assessment shall be made

on the part of such capital stock, or the surplus or undi-
vided profits of such bank, which are at the time of assess-
ment, actually invested in and represented by other prop-
erty owned by and standing upon the records of any county
- in this state.in the namie of suzh bank and which have
been assessed and entered for taxation in any county in
this state for the said year, which part shall be deducted
fron1 the value, as determined in the above manmer, of
such shares of capltal stock in listing such’ capital stock
for assessment.’
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Am analysis of said section will disclose that, before the
assessor is authorized not to assess entire actual value
of the shares of capital stock of any :bank, existing by
authority of the United States or of this state and located
within this state, it is necessary that there be, at the time
of assessment, a co»ncurrence of the following .conditions:

1. Part of the capital stock of such bank, or the sur-
plus or undivided profits thereof, must be actually invested
in and represented by other property.

2. Such other property must be owned by such bank

3. Such other property must be standlng upon the
rec01 ds of some county in this state.’

" Such other property, so standing upon the records
of some county of this state, must stand in the name of
such bank. ,

5. .Such property must, for said year, have been

- assessed and entered for taxation in some county in this

state. ‘
6. Such property must have been assessed separately

‘at its full cash value, as other property.

The fact that, after a bank has invested part of its
capital stock or its surplus or undivided profits, in other
property, it sells such property under a conditional sales con-
tract, the contracting purchaser agreeing to pay all taxes

due thereon, does not necessarily indicate that such invest-

ment has ceased. It may be that little or no payment has
been made by such purchaser on such contract. In such a
case, . the investment is still in existence to the extent of
the amount of the capital stock, surplus or: undivided
profits still unpaid to the bank under such -contract. The
fact to be ascertained by the assessor then is:

The amount of stich capital stock, surplus or unlelded
profits invested in such property yet unpald to the bank
under, such contract.

When such amcuht is ascertamed by the assessor, he is
authorized to deduct the same from the assessed’ valuatlon

of the shares of such capital stock, provided all the con-

ditions heretofore mentioned exist.

But the question arises, is the property represented
by such conditional sales contract owned by such bank,
within the meaning of said section? It is my ‘opinion that
it is.- :

The purchaser of land under a condltlonal sales contract
is an equitable owner to the extent of the amount of the
purchase price paid by him on such contract. Assuming
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: that the vendor was the legal owner of such property at
the time of such sale to the purchaser, the vendor, after
such sale, is still the legal owner, subject, however, to the ;
equitable ownership of the purchaser .

As already pointed out, such property must be standmv’
on the records of some county of the state and in the
name of such bank.

It is my view that the agreement of the purchaser. to
pay all taxes due upon such property, would in no way affect
this question. Such an agreement:is a private one between
the purchaser and vendor and does not concern the assessor
so far as the assessment of such property is concerned.

) For the foregoing reasons, it ‘is my opinion that, if a
" bank purchases a piece of property, making the investment
out. of its capital stock and later sells such property under
a conditional sales contract, the contracting party agree-
ing to pay all taxes due thereon, such ‘bank has the right
to deduct from the capital stock surplus and- undivided
profits, the amount such bank has invested in such prop-
“erty, less any such part of such- capital stock invested in.
such property that has been paid-to such bank under such
contract, when arriving at the valuation of its capital stock,
surplus and undivided profits of such bank for assessment'
purposes. .

To Mr. R. D. Leonardson, W. D. GILLIs,
August 24, 1929. Attorney General.

Banks May Deduct Amount of Capltal Stock Invested
in Land for Tax Assessments Although ‘
Reserves Set Up to Offset

6. QUESTION: : v

Where a bank through contributions from stockholders,
earnings or other sources, places funds in reserve to offset
investments in real estate, the bank, however, still owning
the real estate, may it still set up the investment in real
estate as a deduction.-from the amount of 1ts capltal stock
for the purpose of taxation? .

OPINION :

It is my opinion that a bank, under the:circumstances
mentioned, is not prevented from setting this real estate
up as an actual investment to be deducted from the amount
of the capital stock investment for purposes of taxation.

Section 3298, Compiled Statutes, relating to statements.
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by a bank for the purpose of assessment of bank:stock,

requires a sworn statement to be made and delivered to the

assessor, Showing, among other things “the amount included

in the valuation of such capital stock .which is actually
invested in or represented by other property whieh has
been assessed. and a. full description of such property; the

valuation of such capital stock, after deducting the amounts

included in the valuation thereof, which is actually mvested

1n or represented by such other property.”

The Supreme Court, in the case of First Natlonal Bank

v. Board of Comrnlssmners, 40 Ida. 391, 232 Pac. 905, was

called. upon to review the action of the Board of County

Commntissioners as a Board of Equalization in refusing to

- deduct from the value of the capital stock of the bank in,
question, the amount actually invested in other property

upon which the banx paid taxes. Quoting from the opinion

of the court:

“Appellant bank furnished a tax statement as.
provided by C. S, Sec.; 3298. This showed that‘its -
capital stock pald up was $50,000; the amount: of
its surplus and undivided profits less expenses and
taxes paid was $25,506.18, and the full cash value
of the capital stock, 1nclud1ng surplus and undi-
vided profits, was $76,506.18. No evidence was intro-
duced to dispute the correctness of the figures given
in this statement. Therefore, according to ‘the
statute, the ‘cash valué of the capital stock was:
$76,506.18. The statement showed that the amount
of capital stock actually invested in other property
which had been assessed to the bank was $96,306.49.
Evidence was introduced to show that part of this
property was not ‘assessed to the bank but to an-
other party:whé had bought it on contract. The
court therefore found, and its finding is supported
by the evidence, that the actual amount invested in
other property assessed to the bank was $86,556.49.
The court should have found the amount of ‘the
bank’s capital surplus and undivided profits :in-
vested in other property assessed to the bank and,
if it was all so invested then its capital stock was
not subject to assessment. But. its other property
was subject to assessment on the same basis as all
other property.” -

From the foregoing statutes and decision it seems clear
that it is a bank’s affirmative duty to set up‘in its state-
ment required under said section the amount of-‘the capital
“stock actually invested in ‘other property which has. been
assessed to the bank and that it is immaterial whether
or not the bank, through contributions from stockholders,
earnings or from otfier sources, places in reserve funds
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with: which to offset the capital stock actually 1nvested
in such other property. i

To Commissioner of Fmance W. D. GILLIS,
April 21, 1930. - Attorney Gen’eral.

Assessments of Personal and Real Property in Reference
to Migratory Stock; Rebaies and Adjustments; j‘
Payment in Installments State Equities = |

~

7. QUESTIONS:

1. Does migratory livestock in the second county have
until the fourth Monday of Dzcember to file for rebate
and adjustment because they have not been in the second
county as long as was estimated?

2. Do they have until the fourth Monday of Decembe1
to file for rebate or adjustments?

3. Can migratory livestock be listed in the home county
on the real estate ploperty roll?

4. Is there a statute in Idaho covering feed and tran-
- sit livestock whereby this class of livestock may be assessed
for that portion of the year they may be on feed and then
shlpped out of the state? ‘

5. Can migratory livestock be assessed in a countv
when they have not been in the county to exceed ten days?

6. Can personal property taxes be paid in two 1nstall-
ments as under the 1927 Session Laws?

7. Can delinquent personal taxes on state equltles be
levied on any and all ploperty belonging to the person
assessed?

.8. Can state equities be attached to real plopelty"

OPINION:

Answering questions numbered 1 and 2: Section 3287
Compiled Statutes, as amended by Section 16, Chapten 263'
Laws of 1929, p10v1des for the entry of m1g1at01y live-
stock upon subsequent propérty assessment rolls.in all
counties except the home county, and makes taxes the1 eon
a first and prior lien upon‘such migratory livestock and all

.other personal property of the owner in the county of the
residence of such owner, and provides a penalty for any
owner who shall remove such livestock from- the county
without having paid the proportionate part of a full year’s
taxes for the length of time such livestock shall have been
in the county. The section then further provides:
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Section 3288, Compiled Statutes, whlch is amended by
Section 17 of the Act, provides that all migratory stock
_must-be assessed for the full year in the home: county and
“that a statement ‘of the owner must be furnished to the
assessor showing the different counties wherein. he expects

“On or before the fbufth Monday of December.

the owner of such migratory livestock shall file with
the clerk of.the board of county commissioners, of
the county wharein the same is first listed in-that

year, a petition for deduction from his assessment:

for the length of time such livestock has been
assessed in other counties, accompanying the same
with tax receipts showing the payment of such
assessments, and -it shall be the duty of the board of

county commissioners to deduct from the . assess-
ment of such migratory livestock the proporticnate:

part of the year’s assessment during which such:live-

stock has been kept in other counties as shown by
such tax receipts, otherwise the owner of such

mlgratory livestock shall be held liable to pay taxes
thereon m the county: where first listed for. ther
full year.”

to graze or keep the said livestock and the length of time.
Section 20 of the Act provides that:

“Any person paying taxes .on migratory live-
stock -may obtain a rebate on the amount paid in
excess. of the amount due in any county or an

- adjustment of the amount of taxes levied upon such
- property: Provided, That a duly verified claim for

such rebate is filed with the clerk of the board of
county commissioners on or before the fourth. Mon-

. day of November in the year.in which such taxes

are levied or paid as in the case of a rebate for
taxes on other personal property; and, Provided
further, That any claims for rebate or adjustmen’;
of taxes paid or taxes levied on migratory live-
stock in the home county on account of taxes which

‘have been pzid or secured for any portion of the

same year in’'another county must be accompaniged
by the receipt of the assessor of such county, show-
ing what portion of the year the taXes on such
livestock” hawve been paid in such county. All such
claims for rebates and adjustments shall be exam-
ined and passed upon by the board of county com-
missioners &t the annual meeting of such board as
a board of equalization in December and all rebates
allowed on taxes which have been paid shall be

- remitted upon warrants drawn upon the personal

property tax fund, as in the case of rebates for
taxes paid on other personal property. No rebate

may be paid; or claim for such rebate considered .

by the board of county commissioners, where the
taxpayer fails to comply with all the prov1sxons
of this section.” :
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This gives rise to an apparent conflict between Sections
20 and 16. It will be noticed that Section 20 provides for
a rebate in the amount paid in excess of the amount! due
in any county and that the same must be filed withi the
Clerk of the Board of County Comtmissioners on or before
the fourth-Monday in November and ‘accompanied Wlth
the receipt of the assessor. Section 16 provides that on or
before the fourth Monday of December the owner shall
tile with the Board of County Commissioners a petztwn for
deduction from his assessment accompanying thesame w1th
tax receipts. showing the paymeént of such assessments
and makes it the duty of the Board of County ComJnls-
sioners to deduct from the assessment of such migratory
livestock the proportionate part of the year’s assessment
during which such livestock has beefl kept in other coun-
ties, as shown by the tax receipt. This section applies to the
home county. Section 20 apparently applies. to any county.

It would appear then that in the home county the owmer
has until the fourth Monday in December to apply for
such deduction. In any other county, he has only until the
. fourth Monday of Novemiber. The prov1s1ons contained in
Section 16  are amendatory, while those in Seetion 2(5 are
a portion of the old section.

-Answering question numbered 3: Section 16, above ra-
ferred to, provides that migratory livestock shall be entered
upon the subsequent property assessment roll, except 1n the
home' county. Section 83266, Compiled Statutes, as amended
by Section 3 of said Chapte1 26€3, provides that the assessor
must assess all personal property on the personal property
assessment roll and provides that the same shall -be com-
pleted before the second Monday in July and filed jwith
the Board of County Commissioners. It then prov1des\ that
he shall assess upon a subsequent roll, verified in the man-
ner provided for the verification of the personal property
which comes into the county between the second Manday
in July and the fourth Monday in November. It also exempts
livestock in the home county and contemplates that the

same would be placed upon the personal property roll as
assessed prior to the second Monday in July: This, how-
ever, would be impracticable for the reason that the per-
sonal property roll must be closed and the various taxes,
including the state taxes, computed thereon at that time.
This would make it impossible to procure a rebate:or a
reduction in that particular county upon the hvestock for
the portion of the year they were outside of the county,

and, therefore, this livestock ghould be carried upon a sub-
; N :
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sequent roll which remains open until the fourth' Monday
in November. There is no provision for livestock being listed
in the home county on the personal property roll and, in
" fact, this same difficulty would arise if it were so entered.
Answering question numbered 4: There is a statute -
covering the assessment of livestock other than migratory.
Said section is Section 3296, Compiled Statutesy as amended
by Chapter 50, Laws of 1927. It provides as follows:
“The provisions of this chapter relating to the

taxation of migratory livestock shall not apply to:
livestock in transit through the state by railroad

or other means of public transportatlon or to live-

stock sold by the owner thereof in the home county

upon which the taxes for the full year have been

paid or secured, which said livestock ‘is driven,

shipped or transported into another county and

there kept or confined in inclosures, for the pur- /

pose of preparing the same for market.” ’

This does not iapply, however, to migratory hvestock ,
and is to be construed strictly according to its provisions.

Answering : question numbered 5: Migratory livestock
must be assessed in the county regardless of the length of
time it is there. The ten day period provided for in Sec-
tion 18 of the Act simply miakes it incumbent upon the
owner to notify the assessor within ten days from the time
of entry into the county. It does not; however, exempt him
for this period of ten days.

Section 3290, Compiled Statutes, covers. this questlon
and provides as Tollows :

“It is the duty of the ~assessor to assess all
migratory livestock within his county for taxation)
even though the owner or the agent of the owmer
fails to give the notice or make the statement or
statements, as provided in -this chapter, and- such
‘assessor shall be liable upon his official bond for
all taxes upon such migratory livestock escaping
assessment, as in the case of other personal‘ prop- -
-erty escaping assessment and taxation.”

Answering question numbered 6: Section 3267, Com-
piled Statutes; as amended by Section 4 of the Act, makes
the county assessor the collector of personal property taxes
and Sections 3284-A to-3284-J, Compiled Statutes, included
in Section 15 of the Act, provide the manner of the collec-
tion of personal property taxes by the assessor. .

Section 3284-B, above referred to, provides as follows:

“All: taxes shown on the 'personal ‘property
assessment roll, and on: any subsequent roll, shall
become -and be due and payable to the assessor on

-
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demand and, if unpaid, shall become delinquent on

the fourth Monday of December of said year, to-

gether with a penalty of 10 per centum of the

amount of such taxes as shown on the assessment [

roll.”

From an examination of this sectlon, it i's apparent that

the taxes are due and collectible on;demand after assese-

ment and must be paid before the fourth Monday of

December. The other statutes make the assessor personally

liable for the failure to collect such taxes and if* he desired

to collect them in two installments he would have that
privilege and would take the responsibility therefor. !

Answering questions numbered 7 and 8: Section 2920
Compiled Statutes, under lease and saie of public lands,
provides as follows:

“All lands sold under the provisions of this -
T chapter shall be exempt from taxation for and dur-
ing the period of time in which the title to said -
land is vested in the state of Idaho, but the value
. of the interest therein of the purchaser may be
_taxed, which interest shall be determined by the.
amount paid on such land and the amount invested
in improvements thereon at .the date of such assess-
ment.” *‘

Section 3282, Compiled Statutes under taxation of ;fper-
sonal property, provides as follows: ;

“Equities in state land shall be assessed at that :
proportion of the full cash walue of the land which i
the amount paid thereon bears to the total amount = |

. of the purchase price. Refisal to pay ,vthe tax levied |
¢ upon any equity in siate land by the .owner upon
demand by the tax -collector shall operate as for-
“feiture of such equity. Any such refusal shall be
reported to the state board of land commissioners
by the tax collector and the said board shall there-
upon declare such forfeiture and the certificate and
contract relating thereto annulled in the same man-
ner as in the case of failure of a purchaser of state |
land to make any of the payments stipulated and |-
provided in section 2916.” |

. This office in an opinion to. Mr. I. H. Nash, State Land
Commissioner, under date of July 25, 1929, held that'this
tax is a personal property tax, and as such, a lien upon
the real property of the purchaser; the purchaser receiving
deed to his land from the state would acqu1re it subject
to the unpaid tax. Any other tonstruction is not justified -
in view of the statutes above cited and in further VlBW.
of the well known rule of law that' all intendment favors
the collection of the tax. ;

Digitized from Best Copy Available



OPINIONS OF ATTORNEY GENERAL : 35

Section 3098, Compiled Statutes, as amended by Sectioh
2 of Chapter 201, Laws of 1929, provides as follows:

“All taxes levied on personal property shall be
a lien upon the real property of the owner, and if
the owner of such personal property is a partner-
ship, such taxes shall be a lien upon the real prop-
erty of any and all members of such partnership,
except as otherwise provided by law, which lien or
‘liens attach as of the second Monday of January
in the year in which such taxes are levied, and
shall only .be discharged by the payment, can-
cellation or rebate of the taxes as prov1ded in this
chapter.”

‘'The italicized portion is: the amendatory matter con-
tained in the statute.. -

Section 3268, Compiled Statutes, as amended by Section
6, Chapter 263, Laws of 1929, is as follows:

“Assessable Value: Lien. All personal property .
subject to asse$sment and taxation must be assessed
at its full cash value for taxation for State, county,
city, town, village, road district, school district and
other purposes under the provisions of this' chap-
ter, with reference to its value at 12 oc]ock mer-
idian on-the second Monday of January in the'year
in which such taxes are levied, and all taxes| levied
under the provisions of this chapter shall be ‘a first’
and prior lien upon. the personal property so
assessed, and upon - all_other personal pl]operty
within the county belongmg to the same owner and

~no personal property of any kind shall be exempt:
from such lien, and in the event that personal prop-.
erty is not within the county at the_time sthted it
shall become burdened with a lien for the taxes to
be assessed against it whlle in the county from the
time it enters the county.”

Section 3304, Compiled Statutes, as amendéd by Sectlon
2, Chapter 233 of the Laws of 1927, is as follaws

“Entry of Personal Property Assessment on
Real Property Roll.” :All taxes upon personal-
property entered upon the personal  property
assessment-roll, where the owners of such personal'
property are also the owners of real property in
the county, which have not been paid at the time of
‘the annual meeting of the Board of County Commis-
sioners, as a Board of! Equalization, in December,
and which said Board finds to.be a lien upon the
real property, shall be certified fo the County
Auditor and the Tax Collector and so noted opposite
the entry of such property upon the personal prop-
erty assessment roll, and thereupon such taxes must
be entered by the Tax Collector upon the real prop-
erty assessment roll against the real property sub--
ject to such lien in the celumns provided for that
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purpose and must be charged, unless previously :
charged ‘as provided in Section: 3267, to Tax Col- H
lector by the County Auditor in his account with +
the. Tax Collector, as other taxes appearing upon :
the real property assessment roll. The Tax Col- :
lector shall immediately notify the owner of any

such real property by mail of any taxes on. per-
sonal property which have been so entered.”

Section 3304-A, found in Section 3, Chap’cer 233 of the
Laws of 1927, is as follows: !

“Lien of Personal Propertry Taxes on Real Prop-
erty Roll. That the taxes upon not to exceed $1000.00
of assessed valuation of personal property over and
above personal property exempt' from taxation
entered on the real property assessment roll by the
assessor under the provisions of Section 3134 or
pursuant to the provisions of Section 3304 shall be
a lien upon the real property against which the
same is entered and the title conveyed by any tax
deed .issued thereon shall be’ superior and prior ‘to
all mortgages and liens of every kind against such
real property; but if the assessed valuation of the
personal property entered on the real property

- assessment roll as aforesaid exceeds $1000.00 then
the lien of the taxes on such excess above that
amount and the title conveyed by any tax deed
issued .thereon in so far as the same is based on
such personal property taxes shall be subordinate:
and subJect to all valid mortgages and other liens:
appearing of record against said real property in
the office of the county recorder of the county where i
such real property is situated and of which notice
has been given as provided in Section 3304-B; and
in -case of the foreclosure of such' mortgage or lien,
the lien of such personal ‘property tax may be
barred and foreclosed in thz same manner as any ;
other subordinate lien. Personal property taxes i
placed upon the real property assessment roll here-
under upon an assessed valuation thereof over and
‘above $1000.00 and other taxes appearing on said

. roll against such real propérty may be sepdrately
*  paid, redeemed, or dischargkd.”’

Section 16 of Chapter 263 dozs not make taxes on mlgra-
tory livestock a lien upon real property, this being an
exception. There is apparently no exception in the case of
an equity in state lands, and, therefore, it being a tax upon
personal property, the same would operate as a lien upon
real property of the owner.

To Honorable E. G. Gallct,’ "W. D. GILLIS,}%‘ '
State Auditor, ' i Attorney General.
Ma) ch 8, 1930. : . : :
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I

ATTORN EYS’ FEES

When Attorneys ‘Are Oppointed by Court, Fees Attach
As of Date First Service Performed )

8 _ QUESTION :

Four persons are charged with crime and 1t appears to
the satisfaction of the court that the accused are ‘unable
to procure services of counsel, and under Section 8858 of
the Comipiled Statutes, two attorneys are appointed to rep-
resent them at their trial. On the date set for trial the
Prosecuting Attorney dismissed the charges as to two of
the defendants. To what fees are the Attornqys appointed
entitled? . .

OPINION:

Section 8859 of the Complled Statutes reads as follows:
“Whenever upon the trial of a person in the dis-
trict court, upon an information or indictment, it
appears to the satisfaction of the court that the-
accused is poor and unable to procure the services
of counsel, the court may appoint counsel to conduct
the defense of the 'accused, for which service such °
counsel must be paid out of the county treasury,
upon order of the judge of ‘the court, as follow=s: In
all cases of misdemeanor the sum of $10;!in all
cases of felony other than murder the sum of $25;
and in cases of murder the sum of $50.” | :

I assume at the outset that counsel in the present case
were appointed to represent the defendants in all prelim-
inary matters arising before the trial, and have entered
into the performance of their duties under such appoint-
ment. The fact that the action was later dismissed against
two of the defendants should not deprive the attorneys of .
the fees for their services.

Under such a statement of facts, it is my concluswn:
that the fee would attach from the first time counsel per-
formed any services upon behalf of the defendants.

It is, therefore, my opinion that the fee should attach
for each defendant, for even though they all participated
in the same crime, it can never be absolutelty determined
that the interest of all defendants are identical until after
the trial has commienced. It may very possibly happen that
it would be necessary in the interest of the rights of the
defendants to call for separate trlals at the very last
moment.

It s, therefore, my opinion that you should properly

1
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allow your fees to be d1v1ded by counsel in such manner
as your appointmeént provided. |

Hon. Dana E. Brinck, ‘ R ) W D. GILLIS, |, :
Boise, Idaho, : “ Attorney General
December 10 1929. s . -

BONDS OF OFFICIALS

County Officer May Not Write Surety Bonds
For Other County Officials

9. QUESTION

Is the writing of surety bonds on county officers by
‘the county auditor or other county officer prohlbltlve under
_Sectlon 386 of the Compiled Statutes"

OPINION :

Undoubtedly a county officer ertlng surety bonds upen
other_officers would receive commissions or compensation
from the surety company he represented for such services.
That would bring him under the rules involved in Anderspn
v. Lewis, 6 Ida. 51, wherein the Secretary of State might
not:.receive fees and commissions for the services rendered
in that case. Section 386 C. S. detclares that officers must
not; be interested in any contract made by them in their
official capac1ty, that is, that they may not be interested
in any way in contracts with fellow officers in which the
county is a party.

It is quite apparent that it would be contrary to pubhc
policy to sanction such procedure

It is, therefore, my opinion that the above section acts
as a restriction upon a county officer writing surety bonds
for other county officers and in effect prohibits the same.

‘Referring now to a county officer writing such bonds:
“Under Section 420 of the Compiled Statutes the auditor
- is made custodian of the bonds-he writes; in other words,
he:would write and file these bonds himself. In the event
of :a default on a bond, he would have a very real interest
as agent of the company in protecting his interest as against
that of the county, and at the same time, he would have the
obligation of protecting the county as against the surety
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company for which he acts as agent. These duties are
clearly lncompatlbze and in conflict. ,

To Mr. Sa-muﬁl Adelstein, . W. D.j GILLIS,
Apnril 4, 1929. v Attorney General.

. |
BUDGET J '

Additions to Budget }

10. QUESTION ' - |

May the County Commissioners at this fime insert a
County Fair Fund in their budget to pay thfe salary and
expenses of the county agent there being no provisions
for the salary and expenses in the premilinary budget?

OPINION

. From an examlnatlon of Chapter 232 of the Session
Laws of 1927 it appears: that the budget shall be sub-
mitted by the County Auditor to the County Commissioners.
on or before. the first Monday -in March, and after the
submiission of said budget, the County Commissioners shall
consider the same in detail and may make any reduction,
addition, revision or other changes they; deem. advisable,
and then they are required to publish a notlce stating that
they have completed and placed on file thelr preliminary .
budget for the county. A hearing is then glven to the public
on the first Monday in April, and upon the jconclusion of
the hearing, the County Commissioners shall fix and deter- -
mine each item of the budget separately, adopt the budget,
~.and file it with the office of the clerk of the board. As
prov1ded in Section 5, “the aggregate amountl of appropria-
tions in said final budget shall not exceed the aggregate,
estimates of the preliminary budget ”

As I construe the above prov1smns, the ‘County Com-
m1ss1oners have the right to “make any reductions, addi-
tions, revisions or other changes they deem‘adv1sab]e” of
the preliminary budget after it is submuitted to 'them: by
the County Auditor and before they publish the notice-
stating that they have completed and placed on file their
preliminary budget for the county. During the public hear-
‘ing of said preliminary budget, it is my opinion that they
have the power to make changes in the estimates, but
the total amoant of the estimates as adopted in:the final

budget shall not exceed the total estimates of the-§ prelimin- .
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- ary budget. In other words, they have'a right to make
reductions or additions, or revise ‘or change the estimates
at this hearing so long as the aggregate amount of the
final budget does not exceed the agglegate amount of the
plehmmary budget. K

To Mrs. Mrytle P. Enking, | W.D. GILLs, |
April 1, 1929. : . Attorney General.

Cen

Emergencies in Reference to Additions to Budget :

11. FACTS , »

The. Commlssmners of Cas ia County appropriated
$3,000.00 in the regular budget for weed eradication. The_
County Agent desires an addltlonal $7, 000 00 appropr 1ated

QUESTION

May such additional appropr;atlon be made as an emel-
gency approprlatlon under the county budget law?

OPINION

Sectlon T of Chapter 138.of the Laws of 1929 bemg an .
amendment to Section 7 of Chapter 232 of the 1927 Laws,
has ‘to do with apploprlatlons made’ in connection wlth
emergenc1es It reads in part pertinent to your inquiry:

“When a public emergency other than such as ‘j
are specifically described hereinafter, and which i
could not reasonably have been foreseen at the time

of making the budget, shall requlre the expendi- i
ture of money not provided for in the budget, * * *” ;

|
The Section then goes on to provide the procedure
It is my opinion that an emeroency of such an appropr: 1a—
tion, does not come within the _purview of the statute las
being an unforeseen emergency. It is impossible to beheve
that the county officials could not have known at the time
of the preparation of the budget what should be neeced

~. for weed eradication purposes. I will concede that it might

be possible for an unforeseen contingency to : arlse evenl in
connection with weed eradication.

Assume that through some agency .throughout the
county and the irrigated tillable sections thereof since the
adoption of the appropriation for eradication, the agency
mentioned should have so broacly cast the seeds of some
noxious weed that the prompt destruction of it would! be
for the benefit of the county. That, in nwy view, wouldg be

Digitized from Best Copy Available



OPINIONS OF ATTORNEY GENERAL 41

an unforeseen contingency. You do not, however, provide
us with any facts of, that character. Your statement of .
" facts declares only that the person whose duty it is to
handle weed eradication now believes that additional money"
should be provided for the work. ’

1t therefore follows and it is my opinion that your 51tua-
tion does not disclose-such an emergency as might. not
reasonably have been foreseen and. the addltlonal appro-
priation should be denied.

To Mr. B. F. Wilson, | W.D. GILLIS,
May 17, 1929. P Attorney General.

; BUTCHER ACT

Procedure for Enf orcemént

12. QUESTION: - ' o

What is the procedure for enforcing Chapter 148 Laws
of 19297

OPINION

" At the outset I would suggest that in the case of C. A
Jungst, et al, vs. H. C. Baldridge, Governor, et al,.the Statu-
tory Court composed of Judges Dietrich, Neterer‘ and Cav-
anah, early this month held this act constitutional.

Section 3 of said Chapter 148 reads in partias follows:

“Every butcher or meat dealer or meat peddler
who slaughters any meat animal or animals, or
who sells or otherwise exchanges or distributes the
meat thereof to any butcher, meat dealer, or meat
peddler shall have the carcass or carcasses of such
animal or animals and the hide or hides thereof
inspected within 48 hours after slaughter and be-

" fore offering the meat for sale, by a sheriff, deputy -
sheriff, constable, brand inspector, or deputy brand
inspector,. in the - eounty in which such animal or-
animals were slaughtered, which officer shall be
entitled to a fee of 50 cents for inspection {of the
hide and carcass of each bovine animal, and a fee
of 10 cents for inspection of the hide and Garcass
of each sheep L

From an examination of this sectlon iti is apparent
that the sheriff or one of his deputies, a conStable; brand
inspector or one of his deputies, must be called by the
butcher to make the inspection. In reference; to that ser-
v1ce, it is comparable to the lawyer who may determine
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in his discretion whether he'will~employ the sheriff ar
constable to serve a legal paper. In the first instance, the
law provides that the sheriff shall receive a stipulated
salary in full for his services and all fees go into the treas-
ury. In the case of the constable,: he receives his fees é&s
his salary, although he must make a report of the feés
collected to the County Commissioners, have the same
approved and the fees allowed. No salary is provided for
the payment of the brand inspector; who is appointed under
the provisions of Section 1939 of the Idaho Compiled Stat-
- utes, as amended by Chapter 76 of the Laws of 1929, and
the payment of his fees are provided for by Section 1941
of the Compiled Statutes. His fees would be limited to
those provided for in Chapter 1438 where he is making the
inspection ‘required by that chapter. These two statutes
must necessarlly be read together and the. latter sectlon
govern. )
The statute in question also prov1des
; «x * * The hide shall also .be stamped in at least
" one place on the flesh side with an indelible stamp
. to be provided by the county in which the inspec-
, tion is made, * * *)”
It’is my opinion that the butcher may select to make
the inspection any one of the officers named in the statute.
It.is my further opinion that the county must provide
the indelible stamp mentioned whether it receives any of
‘tHe fees or not.. As pointed out, it would, of course, receive
~ the fées if the butcher saw fit to employ the sheriff, or his
deputy, but if, on the other hand the butcher employed the
constable or brand inspector, the county would recelve no
benefit. ,

To Mr. H erman O. Welker, 7 | W. D. GILLIS,
September 25, 1929. Lo Attorney General.

CITIZENSHIP
Marued Woman Entltled to Her Own Natlonallty

13. QUEbTION -

) Does a woman. ‘under the !aws of the United States,

whether married or unmanled have the same rights as

a man to retain or change her natlonahty
)

i
1
J

OPINION :
Umted States Code Annotated Tltle 8—Ahens and Cltl-
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4 }
3 '
1

zenshlp—Sectlon 9, declares the status of c1tlzensh1p of

women citizens of the United States as affected by mar-
riage. It reads as follows:

. “A woman citizen of the Umted States;shall
not cease te be a citizen of the United States by -
reason of her marriage unless she makes a formal
renunciation: of her citizenship before a court: hav-
ing jurisdiction over naturalization of aliens:| Pro-
vided. That any woman citizen who marries analien -
ineligible to citizenship shall cease to be a citizen

*of the United States. If at the termination of the
marital status she is a citizen of the United States
she shall retain her citizenship regardless of her
residence. IZ during the continuance of the [marl-
tal status she resides continuously for two ‘years‘
in a-foreign State of which her husband is a citizen . -
or subject, or for five years continuously outside :
the United States, she shall thereafter be subJect,
to the same presumption as is a naturalized citizen -
of the United States under section 17 of this title.
Nothing herein shall be construed to repeal or
amend the provisions of section 15 of this title or
of section 17 with reference to expatriatlon. The
repeal of section 8 of Act March 2, 1907, Chapter
2534, Thirty-fourth Statutes, page '1228, which pro-
vided that ‘any American woman who marries a
foreigner shall take the nationality of her husband,’
and that ‘at the termination of the marital relation
she may resume her American citizenship, if abroad, .
by registering .as an American citizen withif:n one !
year with a consul of the United States, or by re-.
turning to reside in the United "States, or, if resid-
ing in the United States at the termination of the
marital relation, by continuing to reside therein,:
‘shall not restore citizenship lost thereunder, nor:
terminate citizenship resumed thereunder; and any:
woman whothad resumed thereunder c1tlzensh1p lost -
by marriage shall from September 22, 1922/ have
for all purposes the citizenship status ‘as imm.ed-
iately preceding her marriage.” (Sept. 22,‘ 1922,
c. 411, Sec. 8, 7, 42 Stat. 1022.)

It will be noted from the foregomg that ai woman citi-
zen of the United States who marries an alien does not
cease to be a citizen of the United States by neason of her
marriage, unless, of course, she makes a formal renuncia-
tion of her citizenship before a court having jurisdiction
over the naturalization of aliens. The statute, however,
carries this provision that any woman citizen of the United
States who marries an alien ineligible to citizenship shall
cease to be a citizen of the United States.

Another angle of your inquiry is presented by the situa-
tion where an aliep woman marries a citizen aof the United

|
¥
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States. Unlted States Code Annotated Tltle 8, Sectlon 10
is pertment to this inquiry and reads as-follows: ‘
f “The repeal of section 1994 of the Revised Stat-
utes of 1874, providing that-‘any woman who is now
‘or may hereafter be married to a citizen of the
‘United States, and who might herself be lawfully
‘naturalized, shall be. deemed a citizen,” shall not
terminate citizenship- acquireé or retained there-
-,under. Nor shall the repeal of section 4 of Act
:March 2, 1907, chapter 2534, Thirty-fourth Statutes,
;page 1229, providing that ‘any foreign woman who
:acquires American citizenship by marriage to an
iAmerican shall be assumed to.retain the same af-
‘ter the termination of the 'marital relation if she
:continue to reside in the United States, unless she
‘makes formal renunciation’thereof before a court
‘having jurisdiction to naturalize aliens or if she
‘resides abroad she may retain her citizenship by -
‘registering as such before a.United States consul
;within one year after the termination of such mari- .
;tal relation’ terminate citizenship acquired or. re- i
.tained thereunder, nor restore citizenship lost there- i
‘under.” (Sept. 22, 1922, c. 411, Sec. 6, 42 Stat. 1022.)
Under the present law she must be regularly natural-
<\zed Under the statutes existing previous to the Act of
1922, she became a citizen by marriage.
From the foregoing, it will be noted that the Unlted_
Ste'tes iquite fully recognizes the right of a married woman

. to hel- own nationality. ~

To M)b Alice Pztte)zJe7 ‘W. D. GILLIS,
Mareh' 1, 1930. L Attorney Genenal.

.

CONSTITUTIONAL LAW

. Salaries of Prosecutors ‘vlust Be Fixed by Leglslature
T’;_ " Under Constltutlonal Amendment - :

14. QUEQTION

Under the constitutional amendment plescrlblng that
the salal ies of prosecuting attorneys be fixed by law can
the Leglslatme delegate to the county commissioners dis-
cretion in the matter of fixing salaries of prosecuting attor-
neys, ,\uthm certain limits ple cribed by’ the legls]ature‘7

CPINION :

The amendment you refer to is Section 18 of Article
V of the Constitution. It was amended at the last election
to read as follows:

i

v
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“A prosecuting attorney shall be elected for each
organized.county in the state, by the qualified elec- -
tors of such .county, and shall hold office for the
term of two years, and shall perform such duties as
may be prescribed by law; he shall be a practicing,
attorney at law, and a re51dent and an elector of

- the county fcr which he is elected. He shall receive
Tuch compensation for serv1ces as may be flxed by
aw

The Constitution, previous to the am‘endment read as
it does now except that the last sentence was substituted -
for the following: ,

] “He shall receive as compensation for his ser-
vices a sum not less than five hundred dollars per
annum, nor more than fifteen hundred dollars per
annum, to be fixed by the board of commissioners
of the county at its regular session in July next
preceding any general election, and to -be paid m
quarterly mstallments out of the county treasury.”

It will be noted therefore, at the outset, that previous .
to the recent amendment, a minimum and maximum fee
or salary ‘was fixed by the Constitution and the power to
name the exact amount of salary to be received, was.given
to the board of commissioners, and now, under the present
amendment, it is provided that the compensation shall be
fixed by 1aw

The delegation of authority to county boards and offic-
ers has frequently, under state constitutions, been declared
valid, while in many other states such delegation of power
has been denied. The géneral rule seems to be that the fix-
ing of salaries of county officers may be delegated to the
boards of county commissioners, within certain limits, ex-
cept where such delegatlon is in dlrect conflict with con-
stitutional provisions.

12 C. J. 847, 862..

Our Supreme Court has laid down the rule that the pro-
visions of our Constitution do not confer any powers upon
the legislature, but they are mere limitations.

Idaho Power v. Blomquist, 26 Ida, 222, 141 Pac. 1083.

In the case of Conger v. Commissioners of Latah County
found.in 5: Ida 344, 356; 48 Pac. 1064, th1s rule was laid
down:

“A grant of power to an offlcer who exercises -
limited authority by constitutional provisions should -
not be extended by implication, but should be lim-
ited by construction to the evident intent of the -
people, as gathered from the entire context of the
constitution, -having due consideration for the con-
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ditions existing at the time of the adoption of the
constitution. The rule of ' strict construction does
not obtain in this state, for the reason that our
statutes enjoin a liberal construction.”

There is an unbroken line of authorities in Cahforma
which hold it the duty of the legislature to fix compensa-
tion and declare that it cannot delegate this duty or any
part of it to a county board of supervisors. Thus rule is
laid down 'in authorities construing a similar provision of
the California State Constitution to the constitutional pro-
vision now under consideration by us.

A late authority. and a leading case is tkta;ﬁ of Arnold V.
Sullenger, County Auditor, found in 254 .Pac. 267. The con—
stitution under consideration provided as follows:

! That the legislature by general and uniform ~
laws shall “regulate the. compensation of all such
officers.” The court defined the word “regulate” to
mean “to establish” or “to fix.” In that case the |
legislature attempted to confer upon the board of
supervisors the power to fix the compensation of

the county surveyor and the court concluded that

the statutory provision, insofar as it attempted to. .
delegate to such board the power .to fix the com-
pensation, was invalid and contrary to.that sectlon

of the constitution.

Dougherty v. Austin, 28 Pac. 834.
People v. Johnson, 31 Pac. 611.
. - Scott v. Boyle, 128 Pac. 941.
'Ryan v. Riley 223 Pac. 1027, 1032, 1035.
Cawley v. Pershing County, 25a Pac 1073, 1076. j

:The ; State of Ohio has laid down a different prmmple
as found in the case of Cricket, et al, v. State of Ohio, re-
ported in 18 Ohio State Reports, page 9, 21, and, while
the Ohio case appears to be in point, I am 1nc11ned to the
‘opinion ;that the better rule to follow in this instance is
the one laid down by the courts of California. I am also
impelled to take this view by the fact that the rule laid
down by the courts of California complies more strictly with
the rule nsed by our court in the construction of. constltu-
tlonal provisions.

" Our \constltutlonal amendment contains words of hmlta-
tion, and it is, therefore, my opinion that, under the ordi-
nary rules of construction;, the leglslature must fix ‘the
compensatlon of pr osecutlng attorneys.

To CarlA Burke, W. D GILLIS,
Jeaniuary Y 24, 1929. Attorney General.
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COUNTY CONVENTIONS

A Chalrman of a County Convention Must Be a’
Duly Elected Delegate

i5. QUESTION

May a person not a delegate to a county party conven-
tion be elected as its chairman? ‘

OPINION:

Sectlon 520, Compiled Statutes provides as follows

“County conventions of political parties com-
posed of delegates chosen at the primary election
shall be held ‘in the several counties on the third
Tuesday of August following the primary election,

- at such place in each county and' beginning at such .
hour as may be fixed by the respective county com-
‘mittees. :

“At the time and place so designated and fixed,
cor as soon thereafter as a majority of the duly
-accredited delegates appear, the convention shall

organize and then select delegates to the state'con-
vntion, also a member of the state central com-
- mittee, and if' so determined by the conventlon,
adopt a county program. * * *”

It will be noted that there is no specific declaratlon that
the chairman musti be chosen from the delegates, but the
intention seems to Le clear that the convention shall organ-
ize from the duly accredited delegates. The section specific-
ally delcares that the convention shall be composed of dele-
gates chosen at the primary election. The chairman is a
convention officer and a part of it, and it is apparent that
the activities of the‘convertion are to be performed by duly
elected delegates

It is my opinion ‘that the chairman of the convention
must be one of the regularly elected delegates.:

To John Case, , . W.D. GILLIS,
July 31, 1930. . ’ Attorney General.

»

DELEGATES TO COUNTY CONVENTION
Vacancies in ADelegation to County Convention

16. QUESTIONS:

1. If there are no delegates elected to the county con-
vention from a certain precinct within a county may ap-
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pomtments be made to fill the vacancies or must the pre-
cinct remain unrepresented at the county convention?

2, It delegates may be appointed to fill the vacancles
who has.the authority to make them?

3. Ifa pr ecinct does not elect its full quota of delegates
to w hlch it is entitled may those who are elected from that
precinct to the county convention vote the entire str ength
of its quota; for example, if a precinct is entitled to four-
teen delegates and only seven are elected, are the seven
who are elected and present at the. conv ention entitled to
two votes each? :
OPINION : L

‘The questlon to be first detelmlned in answering your
first ingquiry is whether or not vacancies actually” exist
which may be filled where no primary election has been
held in the precinct, or at least no delegates elected. o

Section 554 of the Compiled Statutes deals with vacan-
cies existing before the ballot is printed. It w111 be noted

the section reads in part: L

i “Before the b(lllots are pnnted for the election,

if any person nominated at a primary election * * *

tlie or decline the nominatien * * * or becomes ineli-

gible to hold office for which he was nominated,

or any such nomination be or become insufficient or

inoperative from any- causs, the vacancy thus dcca-

"sioned may be filled in the manner. hereinafter speci-

fled to-wit: o
* the po“er to fill vacancies * * # shall lie 2 * * . -

for a *® * precinct officer with the county com- .
mittee.® * ** )

On the other hand, Section 555 of the Compiled Statutes
deals with vacancies arising after the ballots are printed, but
it will be noted is restricted to those occurring before the
election is held. It provides .that the procedure set out in
Section 554, supra, be followed, and requires that the officer
whose duty. it is to have the ballots printed shall supply a
sufficient number of stickeis -to be affixed to the ballots
by the: electlon Judges before the ballot is dellvered to the
voter. |

Clearly, then, neither Section 554 nor Section 555 maukes
any provision for the flllmg of vacancies, if indeed a

vacancy can exist, after the primary election. But, I call at-

tention to this, that the legislature kas made care fzd and full
provision for ha\ ing a complete ticket for those cases arising
where!the nominee dies, becomes ineligible, decllnes the
nomination or the nommatlon “become leufflment or inop-
erative for any cause.’

t
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In passing, I call attention to the fact that Chapter 198
of the Laws of 1927 limits the provisions of Sections 554
and 555, supra (in the case of all offices above those of
the precinets), and although by proviso retains the powers
granted to the county committee as to the filling of vacan-
cies in the case of the offices of Justice of the Peace; Con-
stable, Precinct Committeeman and delegates to.the county
convention, yet in no way extends their power to fill vacan-
cies after the primary election has been held.

Section 520 of the Compiled Statutes deals with county
conventions and declares the composition of them. It reads
in part pertinent to this inquiry:

“County ‘conventions of political parties -com-

posed of delegates chosen at the primary election

. shall be. held in the several counties on the third

Tuesday of August foliowing the primary . election,

at such iplace in ‘each county and beginning at such

hour as may: be fixed by the respective county com-
mittees.® * *”

Prlmarles are intended by our law to. be strlctly party
affairs. A party’s Gounty Central Committee is the execu-
‘tive committee, or ive may describe it as the directors of
the party for the ceunty, corresponding in many respects
to like officers in a corporation. Among the powers granted
the Central Committee, we should find, if anywhere, this
_authority we seek.

We now turn to Section 4 of Chapter 107 of the Laws
of 1919, which is Section 519 of the. Compiled ; Statutes.
That section declares the powers and duties of ‘the County
Central Commlttee. It reads as follows:

“The County Central Committee of each’ party
shall be'composed of one member elected from each
voting precinct of the county by the electors of each
party in such precinct, at said primary election; the
person receiving the greatest number of votes shall
be, by the preclnct judges, declared elected, and such
judges shall issue to him a certificate of election,
which shall ‘entitle him to a seat in sald County
Central Committee.

“The persons so elected by each party shall sep-

- .arately meet at the County Seat at noon on the

©  second Saturday following their election, and or-
ganize by electing a ‘Chairman, and a Secretary,
together with: such other officers as they may deem
necessary, and when duly organized shall have the
usual powers vested in such committees, including
the power to fill vacancies in the Commniitiee. and
upon their respective party tickets, ard shall have
power to select and name the Prlmary election: -
judges, clerks and other officials. '
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It w111 be noted that in addition to the. usual powers
vested in such committees, there is included the power to
fill vacaincies in the committee, clearly referrmg tol the
county central committee, and to fill vacancies upon thelr
wespectlve party tickets.

Here 'we must pause to determine what is meant by
- “party tlckets and whether or not delegates to the county
con\entlon are intended to be included.as a part of the

“party tlcket ”

A primary election has two. functions, first to permlt
the menibers of a political: party to select from possibly
several] nominees who claim allegiance to their party, candi-
_ dates to be placed on the party ticket who will later at a
general el ction oppose candidates on the “party tlcket’ of
another 01 other political parties. The other function of the
vrimaryis to elect precinct committeemen and delegates to
ihe county convention. Only tothelast named are certificates
of election issued at the closing of the precinet primary. The
flelegate or committeeman becomes an officer at thel clos-
ing of the polls if he has recsived the hlghest number of
votes, w hile as to other persons on the primary ballot, they
become candidates on the party ticket, and later the general
election detelmmes whether or not the candidate is to be-
come an officer. We must, therefore, conclude that:after
the holdmg of the primary election, delegates to the county
convention are no longer a part of the party ticket and the
reference to “filling vacanmes on the party tlckets” cannot
refer t0w them |

Sectlon 519 of the Compiled Statutes grants pov& er to
the L)ounty Commrittee to fill vacancies in its own ranks.
It might well have added the power to fill vacancies where
no' deleoate to the convention was elected, but it> rnust be
accepted that the last named power has not been specifically
granted. It is a well known rule of statutory constritction
that i he1e specific_powers are granted and others:with-
held, or not enumerated, those not named may not be read
into the statute.

Section 525 of the Compiled Statutes permits the Gounty
Conv entlon to judge the qualifications of the delegates, but
restricts the unseating of a delegate to those cases ‘where
there have been irregularities and frauds on the part of
the voters or election officers resulting in the election of
delegatés who do not represent the principles of the: party
to:which they are accredited. -

We! may possibly assume that the leglslature mtended
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that no vacancy should exist where a precinet holds mo
primary, or if so, -only a portion of its representation is
elected. It may have concluded that in such a case all the
electors of such a precinct were of an opposite political affil-
iation and, therefore the precinct was not entitled to reprie-
sentation, or that their indifference was of such a character
as to make it proper to withheld representation from them,
a representation which might so easily be obtained and
which as noted before it attempts to so fully safeguard by .
provisions for the filling of the vacancies before and after
the ballots are printed for the primary; or it may have con- -
cluded that the delegation of this power to the County
Committee to fill the vacancies in the ranks of the delegates

i after the primaries would give a power to that committee
which would tend to unhealthy manipulations. ‘

It may be urged that the filling of vacancies is a ‘“usual”
power vested in the County Convention itself. Attention is
called to Walling vs, Lansdon, 15 Idaho 282. It is my opinion
it is not so vested.

I am inclined to the view that where no person was
nominated and eleétéd as a delegate that no vacancy exists
to be filled. This view is supported by the case of State
ex reb¥s. Board of Ballot Commlssmners (W. Va.) 97 S. E.
284, where it was said:

“Before there can be-a vacancy m a nommatlon,;
there must have been a nomination.”

The State of Montana has a statute qulte similar to.
our own. In the.case of State ex rel Smith vs. Duncan;
(Mont.) 177 Pac. 248, in construing the section of their
- law which permitted the county central committee to make
nominations to-fill vacancies caused by the.death or re-
moval of the nominee from the electoral district, the court
said the committee had no power to make an original nom-
ination, but was limited to filling vacancies, which -oceur
after nominations have been regularly made.

If, as we have‘,]ust seen, our courts have strictly con-
str ued this power to nomlnate, how then may we read into
our statute and m\”est our county committee (the only body
which it would be ;expected might be so invested) with the
power to make both the original nommatwn and at the same
" time 