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· Report of the Attorney General 

December 1, 1920. 
Honorable D. W. Davis, 

Governor of the State of Idaho. 
Dear Sir: 

I have the hono~ to submit to you a report and summary 
of the official acts of the Attorney General's Office for the 
years 1919 and 1920. 

As the legal advisor of the State, the Attorney General is 
required to give counsel to all state officials, and state depart
ments, when inquities are made through the proper channels. 
He is required to conduct all litigation of every kind to which 
the state is a party or is interested, and all causes to which any 
-·ounty may be a party, in the supreme court and federal courts, 
unless the interest of the county is adverse to the state or officer 
thereof. Whenever any criminal case is appealed to the 
Supreme Court, the Attorney General has charge of the State's 
side of the case, from the time of the conviction until the case 
is passed upon by the Supreme Court. . 

In addition to those duties he is a member of the follow
ing state boards: State Land Board; State Board of Pardons; 
State Board of Paroles; State Prison Board; State Library 
Commission; State Board of Examiners, and State Board of 
Equalization. · 

The work of this department, therefore, can hardly be set 
forth in a report, limited as this one must necessarily be, as so 
much of the work is detail. The following pages, however, 
will convey a good idea of the purely legal work carried on by 
the department. 

Our work for this biennium has greatly increased over that 
of any previous two-year period. This is accounted for partly 
by the fact that the state's business becomes larger each year 
from natural growth, but more particularly from the fact that 
during the period of the war all state, county, school district 
and other public activitlies were kept at a standstill, while all 
energies were directed to war work. Immediately following 
the close of the war, which was at tne very beginning of the 
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, 
present biennium, the · restraint was taken from these public 
activities and they all launched forth, not ·only to make up for 
time lost,_ but with the idea of extension and enlargement to 
meet the new demands and conditions. 

CAREY ACT BUSINESS. 

During former admini strations the Carey Act business of 
the State was handled by the State Land Board. U nder that 
system all hearings were held before the State Land Board at 
Boise. Upon our advent to office the Land Board, under its 
rules, held its meetings on Monday and Friday of each week. 
During the first four months of 1919, which was prior to the 
taking effei::t of the cabinet form of government, our Land 
Board was required to be in session nearly three clays out of 
every week to hold hearings, generally, on Carey Act matters, 
many of which had been ·pending for a number of years. Under 
the cabinet form of government the Carey Act business was 
transferred to the State Engineer, who was called the Commis
sioner of Reclamat ion. The Land Board now transacts its 
business in less 'than one hour per week. The members of the 
Board thus devote all the time fop'nerly spent on Carey ct 
matters to their regular official duties. . 

lrnmecliately on taking over the Carey Act busine:;s, the . 
State Commissioner of Reclamation set all penqing Carey Act 
matters fo r hear ing on the projects ·themselves, giving clue 
notice to all .parties interested. As ::t result the facts wer·e 
quickly and accurately gathered and in the short space of ninety 
clays all such matte rs pending, which were not involved in court 
proceedi ngs, were decided. The settlers and all parties con
cerned in these projects have been highly pleased with this 
hapd ling of their business. My wprk in caring for the legal 
part of thi s business has been very · much more satisfactory 
under this ·new system, an~] g reat sums of money have been 
saved to those interes ted in the projects for the reason that the 
hearings are held on the projects instead of at Boise, which re
li eves persons interested of much expense. 

• THE CABINET SYSTEM. 

My vvork necessarily brings n1e in close touch with the 
-.1·ork of all ·State executive and admini st rati ve officers and I. 

· ' 

~. 
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have had the opportunity that perhaps no other state official 
has had, of observing the workings of the new cabinet system 
of state government. From such observations and experiences 
let me say that the handling of the state's administrative busi
ness under the new system by individual directors is far super
ior to. the old board method in accomplishing efficiency, 
economy and rapid handling of business. No one troubling to 
inform himself on the matter, I believe, would ever advocate 
the return to the old board system. \ i\There questions of a 
judicial nature are to be decided·, like those presented to the 
Public Utilities Commission and the Industrial Accident Board, 
I believe there is an advantage in retaining the board. How
ever the advantages in abolishing or consolidating the adminis
trative boards and departments, under this cabinet system, has 
been thoroug11ly demonstrated. Allow me to congratulate you 
and the people of the State for having had the opportunity of 
adopting this business method of handling state administrative 
business. In the future it will no doubt be regarded as one of 
the most important progressiv·e measures in the history of the 
~tate. 

RECOMME~DA TIO NS. 

In our State Asylums we have many patients who are able 
financially to contribute to the State at least a portion of the 
cost of their keep. Our law is very inadequate in this respect 
and I recommend that amendments be made so that, where 
patients have the means, they may be required to pay to the 
State at least a part of the expense of keeping and caring for 
them. 

Two of our asylums, the one at Blackfoot and that at 
Orofino, are especially crowded and lack the proper faci lities 
to care for the great number of patients received. I recommend 
that some measure be taken for the relief of such conditions 
at those institutions. 

During our two-year term we have requested the Court 
to advance, ahead of other cases, for immedaite hearing, prac
tically every criminal case on appeal -in the Supreme Court. We 
found many cases pending on appeal in which the offenses had 

been committed as far back as the year 1913. The reason for this 
delay was that owing to the crowded condition of its calendar, 
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the supreme court adopted the view that the criminal cases 
should come in the order of their filing , a long with civil cases, 
since otherwise the civil litigants would have to wait much 
longer for the dispositi on of their questions. The Supreme 
Court has, however , in a number of instances advanced criminal 
cases out of their order on request of defendant and dispG>sed of 
them, and this report wi ll show that more criminal cases that 
had been pending on appeal have been decided by the cotirt 
during this biennium than during any preceding two-year 
period. \!\Tith the advent of an increase in the membership of 
our Supreme Court from three to five members , after the first 
of the year, I recommend that appropriate legislation be passed 
by the leg islature compelling the hearing by the supreme court 
of every criminal case that is a·ppealed, at the term of court held 
in the district from which the appeal arises, immediately follow
ing the fi ling of such appeal, where notice of appeal was filed. 
thirty-five clays or more prior to the date of the convening of 
such term of court. 

T h_e inheritance tax law of the State of Idaho has here
tofore been practically a dead letter, that is, there has been no 
real attempt rnade to enforce it. For that reason it has not been 
known that the law was inadequate from a practical standpoint. 
During these two years we have attempted to enforce the pro
visions of this law but it was at once apparent that its many 
defects rendered its enforcement next to impossible. I am 
preparing, for submission to the legislature, a new inheritance 
tax law, taken from several of the states which have thoroug hly 
t ried otlt their inheritance tax laws and found them successful. 

There are many recommendatio ns that I could make if 
space permitted. However, experience shows that where state 
officials have included numerous recommendations in their re
ports they have seldom been enacted into laws for the reason 
that no bills having been prepared embodying the suggestions, 
the leg islature did not act upon the recommendations. Instead 
of reciting our recommendations in this report we are preparing ~ 
bills which will carry into effect the changes that our depart
ment believes are especially necessary, both in the fo rm of 
amendments to present laws and as new laws. These and all 
bill s suggested by state officials and departments, or by coun
ties, will be prepared by this office and be ready for s_ubmi ssion 
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to the legislature at the opening of the session, so that they may 
be carefully considered by the legislature at a time when it is not 
too rushed to handle the business . All appropriation bills are 
being prepared and will be ready for introduction on the first 
clay of the session. 

The legislature saw fit at its last session to provide for an 
additional assistant attorney general to give his entire time to 
the legal matters pending before the P\Jblic Utilities Commis
sion. The appropriation for this assistant was included in the 
appropriation for the attorney general's office. · Previous to this 
the members of the ·U tilities Commission had to be lawyers, 
judges and juries in the hearings held before them and much of 
their time was taken up in the handling of purely legal matters, 
such as actions in court by or against the Commission or on 
appeals taken to the Supreme Court from the Commission's 
rulings. The addition, therefore, of a special assistant attorney 
general to handle legal matters fo r them has permitted the 
Commission to devote its ·entire time to the stLtdy of the facts 
before it for determination. This service has been especially 
helpful when every utility in the state has been asking for 
changes in rates and se1:vice conditions, due to economic 
unrest, and the fluctuation of prices, and this condition will 
doubtless continue during the next two years. Mr. Raymond L. 
Givens of Boise was appointed as my assistant to handle this 
work. He has devoted his entire time to it and has been 
emminently successful and satisfactory in the position. 

·The other assisting attorneys in my office during the 
biennium have been Mr. Dean Driscoll, of Boise, first assistant, 
who has been such assistant during the entire period; and two 
others, who have changed ·from time to time. Mr. Alfred F. 
Stone of Caldwell served until September 1, 1919, when he re
signed and was succeeded by Mr. Clarence S. Hill of Caldwell, 
who in turn resigned, and was succeeded on February 1, 1920, 
by Mr. J arnes L. Boone of Caldwell. Mr. Laurel Elam of Boise 
acted as an assistant for the first six months of 1919, and on 
his resign.ation was succeeded by Mr. S. E. Blaine of Boise. 
The work of the office has been conducted by myself and these 
three regular assistants, and much of our department's success is 
directly attributable to the capable, efficient, careful and pains
taking work of these attorneys. In these capacities they have 



] 0 REPORT OF ATTORNEY GENERAL 

at all times given the best there is in them to the service of the 
state, and I consider myself and the state exceedingly fortunate 
in having their services. 

Our stenographic force has consisted 9f two stenogra·phers, 
Miss Florence La Salle of Boise, ·who has served during the 
ent ire period; and Miss Flora J. Millsaps, who resigned in Jan
uary, 1920, and was succeeded by Miss Zilla Sheperd of 
\ i\Teiser. In addition to the stenographic duties, Miss La Salle 
has performed the duties of chief clerk, keeping all office 
records. Much of our success in being able to handle our work 
expeditiously has been due to their efficient and earnest co-

. operation. 
In conclusion allow me to remark that since the entire set 

of state officials are now experienced in the execution of their 
various duties, and will no doubt retain their present employees, · 
that the next two-year period may be expected to be even more 
successful than the la t two years. The experimental stage in 
the conduct of the state's important business has passed and 
departmental organizations are perfected and in excellent work
ing order, and familiar with their duties and the laws under 
which they operate. From my personal contact with them I 
believe that no more faithful or hard-working set of officials 
and employees has ever been in office· or official position in the 
State of Idaho and I be peak fo r the State the best adrninistra- . 
tion of affairs in the next two years that it has ever had. 

Respectfully submitted, 
ROY L. BLACK, 

Attorney General. 

. ~ 



Digest of Opinions Rendered 

NOTE: No attempt has been made to in clude in the following 
digest a ll opinions rendered by the Attorney General's office during the 
biennium. Only opinions of general importance have been digested. 

AN'.rl-NEPO'.rISM 

County Road Overseers. 

9uery: Does the anti-nepotism law app ly to county road over

seers? 

Hehl: It do es , by express provision. 
Robert Gilcrist, May 13, 1920. 

County Commissioner's-Son-in-law. 

Query: Is the son-in-law of a county commissioner barred from 
appointment under the n epotism laws of the state? 

Held: He is not. See Barton vs. Alexander , 27 Idaho 286, page 
298. 

R. R. Duke, January 21, 1920. 

Sheriff-Rrother-in.-law. 

(~uery: Can the county sheriff employ his brother-in-law as auto 
driver ? 

Held: No. See Barton vs. Alexander, 27 Idaho 298 . 

Stenogra1iher-(County) 

Query: Can the son of a prosecuting attorlfey be appointed tci the 
office of county stenographer? 

Held: He cannot. 
J ames A. Berry, October 13, 1919. 

School Drstricts. 

Que·ry: Do appointments made by a ·board of trustees of a school 
district come within the anti-nepotism laws of the state? 

Hel<l: . No. 
Supt. .of P ublic Instruction, Sept. 2, 1919. 

Roa.d Supervisor. 

Query: May the brother of the son-in-law of one of the county 
commissioners be appointed as road super visor of a district? 

Held: Yes. 
Frank W. Clarkson, J anuary 15, 1,919., 

APPR.O'PilIA'l'IONS 

·}'Nleral Funds-Soldier's Home. 

Query: .Should the moneys r eceived from the Federal Government 
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on account of the Idaho .Soldiers' Home be credited to the general fund 
. of the state or to t he credit of the home ? 

Held: It sh-0uld be placed in the general fund . 
Hon. J. K. White, Commissioner Public Welfare, December 30, 191,9'. 

Law Enforcement-Athletic Commission. 

Query: Do the moneys accruing under Sections 1821 to 1839 
Compiled Statutes, revert to the general fund on January 1, 1920? 

Held: They do not. They are placed in a special fund and are the 
subject of continuing appropriations and under Section 162 and 163 
Compiled Statutes, it is only surplu!'J or unexpended balances remaining 
after the purposes have been accomplished which revert to the general 
fund. The same is true of the funds accruing under Sections 337, 338 
and 339, Compiled Statutes. 

Paul Davis, Director Licenses, November 19, 1920 . 

State Seed Show. 

Query: _ Arc the moneys made available for the maintenance of 
State Seed Show by Chapter 93, Session Laws of 1919, available after 
the first Monday of J anuary, 1921? 

Held: It is our opinion that the a ppropriation made is available 
for all bills that are actually contracted and actually due prior to the 
close of the biennium, not otherwise. 

Hon. Miles Cannon, May 28, 1920. 

Stock-Glanders. 

Query: Is there any provision made for the payment for glandered 
horses killed by the state? 

Held: No provision has been made for the appropriation of money 
for such purpose. 

J . Wilson Moore, Jr.., Oct. 29, 1,920. 

ATHLETICS. 

Boxing Matches-Private Clubs-License. 

Query: Must the Elks at their initiation ceremor.i.0s where they 
contemplate putting on a boxing bout with no admission charge for 
the amuselI!ent of the members, secure a license from the commission'? 

Held: Th(} answer is n-0t free from doubt, but it is ou.r opini,~ n that 
such an exhibition does not have to be held under the sur·ervision of 
the commission. 

Leo McCarty, April 14, 1920. 

Commission-Authority. 

Query: Does the Athletic Commission have authority to stop a 
wrestling or boxing match if not conducted under the sanction of the 
Commission as provided by Chapter 127 of the 1919 Session laws? 

Held: It does. 
Secret:;iry of State, August 19, 1919. 

Department of Law Enforcement-Fees. 
Query: In what way, if any, is the Department of Law Enforce

ment concerned with the activities of the State Athletic Commission? 

•·. 
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Held: It is our opinion that the De partment of Law Enforcement 
is at the head of the Commission for the purpose of approV'ing, or 
verifying, or certifying any claims to be presented for the withdrawal 
or use of any funds to be used by the State -Athletic Commission. 
Further, to see that all rules and regulations of the Commission and 
requirements of the Act are strictly complied with. 

Secretary of State, May 27, 1919. 

Jurisdlction-Indlviduals. 

Query: Do the provisions of Section 1828 to 1839' C. S. inclusive, 
extend to individuals who conduct boxing contests? 

Held: It is our opinion that they do. 
J. W. Taylor, Septem1Yer 24, 1920. 

BANKS AND BANKING. 

Query: Has a national bank of Idaho, authorized under federal 
law to act as administrator etc., power to so act in this state? 

Held: In the absence of a special statute empowering them so to 
do, it is our opinion that they do not have this power. 

Karl Payne., June 19, 1919. 

National Banks-Village License Tax. 

Query: Is a national bank exempt from paying village license tax 
under provision of Section 5219, Revised Statutes of U. S.? 

Held: It is. 
John J. Evans, April 30, 1920. 

Publication of N otice--Wliere Made. 

Query: May publication required under Section 5302 C. S. be made 
in any legal newspaper within the county, or must notice be published 
in newspaper in the city, town or village in which the bank is located 
if such legal newspaper is there published ? 

Held: Under said section such publication can be made in any 
legal newspaper published in the county. 

Query: Is failure by a bank to comply with the time provided by 
section 5302 Comp. Stat., a criminal offense? 

Held: It is. The only penalty is a $10.00 a day forfeiture. 
Hon. Jay Gibson, Com. Commerce & Ind. Sept. 15, 191.9. 

Savings Banks. 

Query: May a banking in trust company operate, in addition to 
their usual business, the business of a savings bank? 

Held: It is our opinion that it is within the discretion of the com
missioner of Commerce and Industry to authorize such business. 

Hon. Jay Gibson, March 22, 1920. 

Sureties. 

Query: Does the Idaho law permit the acceptance of surety com
panl·es as guarantors on the bonds of banks covering the deposits of 
state funds? 

Held: The law not only permits it, but requires it. 

• 
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Query: In case of insolvency, would a surety company have an 
equal lien with any other depositor? • 

Held: Under Section 5285 CompHed Statutes, depositors .are pre-
ferr ed creditors. · · 

Query: Is there an additional liability on stock holders of said 
bank other than their stock holdings? 

Held: Stock holders are liable to the amount of their stock at par 
value in a ddition to th·e stock held by them. 

American Indemnity Co. April ,9, 1919. 

Taxatiou-Cal}ital Stock iu Domestic Building :rnd Loan Association. 

Query: Are the shares of capita l stock in a domestic building and 
loan association exempt f rom taxation? 

Held: Under Sec. 3297 C. S., there is no examption. 
Empire National Bank. October 28 , 1919. 

BONDED WAR.EHOUSES. 

Agricultuml Produce-Canned Goods. 

Query: Does a warehouse sto·ring canned goods, presumably fruit 
and vegetables, come within the bonded warehouse act? 

Held: It is our opinion that it does not. 
H . A. Lyons, October 11, 1920. 

Agricultural Produce-Dried Prunes. 

Query: Do dried prunes come under the bonded warehouse act? 

Hehl:. They do not. 
H. A. Lyons, March 2, 1920. 

AJ)plication-Buying and Selling Commercial Pa1ier. 

Query: Is a corporation organized to handle r eal es tate, etc., and 
which has for an additional purpose the buying and .selling of local 
commercial · paper required to comply with the provisions of the blue 
sky law? 

Held: Such corporation which contemplates the buying and sell
ing of commercial paper must comply with the provisions of the "Blue 
Sky" law. Tho term "securities" has· been held to include promissory 
notes. 

Os trom, Green & Shank, March 3, 1919. 

Cl'l'IES AND VILLAGES. · 

Query: Have th e people of the city of Pocatello the right to compel 
the people of north Pocatello and Fairview to annex with them? 

Held: In case North Pocatello and Fairview are organized muni
cipal corporations under th·e laws of the state, they cannot be forced 
to consolidate with the city of Pocatello unless under Section 4075 
Compiled Statutes, their Mayor and City Council pass a resolution ex
pressing their desire to so consolidate, and the necessary procedure 
thereafter effected. In case Fairview and North Pocatello are not or-
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ganized municipal corporations then under the provisions of 3850 
Comp. Statutes, they are subject to annexation. 

Governor Davis, October 13, 1919. 

City Lots-Sale. 

Query: Could the City of Payette hold a special election at the 
coming city election to submit the question of selling this lot ? 

Held: We can see no objection to such a procedur·e . . 

Qurey: How should the question submitted be worded ? 

Held: There is no special statutory provision, hence any wording 
is sufficient which actually place~before the voters the essential mat
ter they are to pass upon. 

Query: If an offer is put up prior to the giving of a notice and 
holding of the election accompanied by deposit, would the city be bound 
to sell to the person putting up ·Such deposit? 

Held: It would not. 
John H. Norris, April 1, 1919. 

Es trays-Ordinances. 

·Query: · Does a City of the second class have a right to make its 
own law with regard to the keeping and caring of estray stock? 

Held: It is our opinion that it has. 
B. M. Mallory, April 17, 1920. 

Munfoipal Bond Election-Voters-Qualifications. 

Query: Who are qualified to vote at municipal bond elections? 

Held: (1) Qualified voters under the general election laws of the 
s tate. (2) Tax payers. Some difficulty arises under the second re
quirement. It is our opinion that anyone paying a general .state and 
county tax upon any real or personal property comes within t he term. 
One paying a poll tax would no doub.t be considered a taxpayer but it is 
very questionable whether a license tax on a n automobile brings one 
within the term "taxpayer." 

T. A. Bell, January 5, 1920. 

·Orclinances__;Publication. 

Query: Is it necessary to make ordinances legal for the city to 
have them published, or would it not be sufficient to have them posted 
or notices thereof sent through the mail with other city notices? 

Held: It is our opinion that a city ordinance must be published 
in a newspaper published in a city or village, if any thei·e is, and if not, 
then in some paper in the cqunty of a general circulation therein. 

W. F. Emigh, October 13, 1919. 

Pecldlers-License. 

Query: Where solicitors call at a house , obtain an order and five 
or t en minutes later deliver the goods solicited, are they immune to a 
city ordi'lar!ce making provision for a license for peddlers· and solici
tors? 

Held: This question is always one largely of fact but it is our 
opinion that if a man comes into town, stays at a hotel, a nd there has 
his goods, and after taking orders, comes back to the hotel and fills 
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the order a nd delivers the same, that he is not immune from the city 
ordinance. 

J. W. Stocker, December 30, 1919. 

COUNTY OFJ<'JCEltS, SALAJtIES AND DUTIES, ETC. 

Administrator-Public-Conunission. 

Query: Is a public administrator entitl ed to commission of 7 per 
cent on money escheating to the state, or is he entitled to any commis
sion whatever? 

Held: The public administrator is not entitled to any commission 
whatever on such estates. 

G. W. Cronkrite, May 24, 1919. 

County Offices-Hours. 

Query: During what hours must county offices keep open? 

Held: It is necessary for the sheriff, recorder, -treasurer and 
prosecuting attorneys to keep their offices open for the transaction of 
business from 9 a. m. until 5 p. m. every day in the year except holidays. 

Moses Smith, November 12, 1919. 

Electors-Qualification-County Bond Election. 

Query: Is there any property or tax qualification for electors at 
a county bond election? 

Held: There is no legal r equirement that such an elector be a 
taxpayer. 

Thomas S. Jones, April 23, 1919. 

Exchange of Work-Payment. 

Query: Can a county officer hire another county official to do 
clerical work in his office and receive pay from the county? 

Held: He can not. 
Lucile McLean, December 15, 1919. 

Removal-Ap}lolntment--Qualifications. 

Query: Where under the provisions of Section 8684 Comp. Stat., a 
sheriff and probate judge are removed from office, may these two 
officials or either one of them, be reappointed by the board · of county 
commissioners to serve out the unexpired portion of the terms for 
which they were originally elected? 

Held: It is our opinion that neither the probate judge or the 
sheriff are eligible for r e-appointment by the county commissioners to 
serve out the un expired portions of the current terms for which they 
were originally elected. See Section 8684 Comp. Stat.; State of Tenn. 
vs. Crump, L. R. A. Ann. 1916D page 951. 

Roy R. Duke, September 21, 1920. 

Salary~Pa,yment. 

Query: Does lhe law permit the payment of county officials 
monthly instead of quarterly? 

Held: It does not. 
Arthur B. Mink, April 21, 1920. 
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Salaries-Warrants. 

Query: I s it necessary for county officers to present a bill and 
have the same acted upon by commissioners before they can draw their 
salaries, or does the auditor have the authority to issue same after the 
salary h n,B been fixed? 

Held: It is our opinion that Section 3694 Comp. Stat. requires that 
a claim must be made to the county commissioners and acted upon by 
them before warran t may issue. 

County Auditor, July 27, 1920. 
Warran ts-Illegal. 

Query: Where claims are passed upon by the board of county 
commissioners and the auditor is a uthorized to draw warrants against 
the specified fund for the amount stated on the claim and the auditor 
knows that t he claim is ill egal by reason of not being in proper for'rn, 
or carrying a vital defect, has the auditor power to refuse to write the 
warrant? 

Held: Where war rants which are ill egally e amined, illegally al
lowed, or illegally order ed, it is the duty of the county audi ~or to 
r efuse to draw the warrant. 

Query: Has the county auditor power to refuse to write a war
rant or warrants for claims passed and allowed by the board of county 
commissioners when he knows the board could obtain better terms for 
the goods for which the claim is allowed ? 

Held: He has no such authority. 

Query: Gan a county auditor r efuse to write a warrant for a cla im 
allowed for goods furnished by a member of the board of county com
missioner s? 

Held: He can, for such claim is illegal. 
Hon. F. M. Fisher, June 17, 1919. 

County Assessors. 

Query: Are government ]ands in the state of Idaho subject to 
txation for sta te and county purposes upon the issuance of final 
certificate? 

Held: They are subject to state and county taxation on the second 
Monday in J anuary following the date of the issuance of final cer tifi
cate. See Bothwell vs. Bingham county, 237 U. S. 642; 59 L. Ed. 1157; 
Armstrong vs. Jarron, 21 Idaho 747 ; Cheney vs. Minidoka County, 26 
Idaho 471. 

Query: May Car ey Act lan ds be assessed for sta te and county pur
poses after fina l proof by the entryman? 

Held: They may in all cases where patent at said time has 
issued to the state by the United States Government for such lands. 
Bothwell vs. Bingham County, 24 Idaho 125; 237 U. S. 642; 59 L. Ed. 
1157. 

Query: How shall assessments be made on improvements on Gov
ernment homesteads where no final r eceipt issues? 

Held: This ques tion is expr essly covered by the provisions of Sec
tion 3283 C. S. 

Query: Are liberty bonds or other government bonds held by banks 
or individuals exempt from taxation 7 



18 REPORT OF ATTORNEY GENERAL 

Held: Liberty bonds and other government obligations are a lways 
ex€mpt from all ta.xation for all general state and county taxes. See 
Home Savings Bank vs. DesMoines 205 U. S. 503, 51 L. Ed. 901. 

Query: Are liberty bonds or other government obligations held by 
banks to be deducted in arriving at the valuation of the -share of the 
bank for purposes of state and county taxation? 

Held: No. 

Query: Shall assessment of that portion of the bank's property 
represented by banking house and fixtures , which is deducted from the 
capital stock, under our statute be assessed as other similar property? 

Held: The propert:y which has been excluded from the bank 
assessment is to be assessed as any other property belonging t.o any 
other corporation a:nd at -like valuation irrespective of what amount 
was deducted from the bank assessments. In other words, the assessor 
is to treat it as if it were not owned by a bank at all. 
' County Assessors, February 26, 1,919. 

County Assessor-Duties-Fire Insurance Agent.. 

Query: Is it lawful for a county clerk to represent a fire insur
ance or life insurance company as their agent? 

Held: It is, so long as he gives proper attention to his official 
duties. 

Query: Is it lawful for a clerk to write fire insurance policies for 
the county which he represents as county clerk, such policies being 
wr1tten by authority of the county commissioners? 

Held: It is not. 
F . M. Fisher, May 27, .1920. 

County Assessors-Duties. 

Query: May one fill the position of school teacher and county 
assessor at the same time? 

Held: We see no legal objections in the way thereof, yet in view 
of Section 3551 we do not see how the same would be possible. 

Mrs. A. A. Thomson, September 3, 1920. 

County Clerk-Fees. 

Query: Wnere a defendant in addition to appearance files a cross 
complaint, does it require the payment of a $3.00 fee for his appearance 
and an additional $3.00 fee for the cross complaint? 

Held: It is our opinion that it requires a $3.00 fee for the ap
pearance and an additional $3.00 fee for the cross complaint. 

L. C. Knowlton, November 3, 1919. 

County Clerk-Att.aclunent Bond-Check. 

Query: May a clerk of a court accept a personal check in lieu of 
a bond for attachment? 

Held: Yes. We suggest, however, that the clerk should not hold 
the check but should immediately cash the same and hold the money 
as a cash bond. 

John: Nesbit, April 5, 1919. 

County Clerk-Appoin.tmeut-Tenure. 

Query: Does a successor appointed for a clerk of the district court 
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who has resigned within two years after his election, hold under his 
appointment until the next general biennial election, or does he hold 
over until the 1922 general election? 

Held: While there is considerable question of doubt as to the 'exact 
interpretation 'which our supreme cour would place upon the laws 
governing s uch appointment, it is our opinion that he will hold over 
until the 1922 general election. 

C. G. Cromwell, April 27, 1920. 

Clerk-Na.turalization Fees, Accounting .. 

Query: Can the clerk of the district court of any county retain 
the natura1iz~tion fee.s as provided for under Section 4372 U. S. Com-
piled Statutes? · 

lleld: It is our opinion that he can not. .,, 1 

Department of Finance, August 5, 1920. 

Peace Officers-Constabulary. 

Query: What is the relation between peace officers, such as 
county sheriffs, and peace officers of municipalities, to the state .con
stabulary? 

Held: Under the provisions of sections 362, 363 and 364, there can 
be little question but that sheriffs and other· peace officers of the state, 
including cities, are members of the state constabulary. 

Secretary of State, F~bruary 4, 192.0. 

County Commissioners, Salaries-County Superintendents. · 

Query: 'May the county commissioners change th·e salary of the 
superintendent of public instruction from $95 to $125 per month,, to 
be paid during the balance of the term? 

Held: No salary may be changed subsequent to the April meeting 
of the county commissioners. See Section 3699 Comp. Stat. 

Wm. D. Keeton, December 1, 1919. 

County Commissioners-Salarles-'Probatlon Officer. 

Query: Can a Probate Judge be allowed additional compensation 
~.s probation officer? 

Held: He can not. 
Fred Orr, December 3, 1919. 

County Commissioners-Compensation-Bids. 

Query: Does the law require county commissioners to advertise 
for bids upon the construction or repair of a bridge where the cost of 
such work will exceed $100, which work the county has determined to 
do by its own agents and ·employees? · 

Held: Where the county has determi.ned to do its own work by 
its agents and employees it is not necessary to advertise for bids. 

William A. Woodland, March 6, 1,919. 

Count,y Co1m11~ss•ioners-Mileage Allowance. 

Query: May county commissioners authorize and pay county 
officers a fixed charge per mile for the use of the officials' own a uto
mobiles in traveling on county business? 
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Held: No. 
Warren T. Shepherd, April 9, 1919. 

County Commissioners-Change of Residence. 

Query: Is it necessary for a county commissioner of a county 
desiring to move from one district to another within his county, to 
resign his office? 

Held: No, the removal creates a vacancy. 
James A. Cathcart, March 20, 1919. 

County Commissioners-Road Bonds-Sale, Par • . 

Query: Under the laws of Idaho, can a board of county com
missioners sell or negotiate county road bonds for less than par o·r the 
face value? 

Held: No. 
L. L. Burtenshaw, Sept. 15, 1920. 

Justice of the Peace-Legislator. 

Query: May a Justice of the Peace serve as legislator? 

Held: Yes . . . D. M. Gough, April 19, 1919. 

Justice of Peace-Deputy Sheriff. 

Query: Can a person lawfully hold the office of Justice of the 
Peace and deputy sheriff? 

Held: No. The two offices are incompatible. 

County nurse-qualifications. 

Query: May a nurse other than a graduate from some hospital 
be appointed as a .county nurse? 

Held: No. 
Rudolph Hollenbeck, August 23, 1919. 

Probate Judg6-U. s. Comm!ssfoner. 

Query: Is a person disqualified from holding the office of U. S. 
Commissioner and Probate Judge at the same time? 

Held: No. 
Grant .Soule, April 5, 1919. 

Prosecuting Attorney-Duty. 

Query: Must a prosecuting attorney in all cases sign the com
plaint? 

Held: It is our opinion that a prosecuting attorney is not com
pelled in all cases to sign a complaint, neither can he be compelled to 
pros·ecute an action, where, after an examination of the facts in the 
case he is satisfied no prosecution should b.e commenced. 

Grant W. Soule, August 14, 1919. 

Prosecuting Attorney-Dnty-Proh:lbltlon. 

Query: Does the law of Idaho make it the duty of the prosecuting 
attorney to be the adyisor or attorney for highway district commis-
sioners? · 
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Held: It does not. 

Query: Is there any, law that pr-ohibits the prosecuting attorney 
from doing legal work for highway districts and receiving compensa
tion therefor in addition to his salary as county attorney? 

Held: There is not. 
R. E. Haynes, April 15, 1920. 

Prosecuting Attorney-Salary. 

Qu,ery: Is there any relief from a situation where only $1500 can 
be paid to co.unty attorneys? 

Held: None, ·except by amendment to the constitution. 
Ole Ellingson, June 14, 1920. 

Prosecuting Attorney-Office. 

Query: Is it legal for the county to pay the office rent for the 
private office of its prosecuting attorney, which office he uses for the 
performance of his official duties? 

Held: This custom is universally followed throughout the State 
and we believe a proper expense where necessary. 

Matilda Moser, May 10, 1919. 

Recorder-Conditional Sales. 

Query: Is it necessary for conditional sale contracts to be regis
tered or recorded in this State? 

Held: It is our opinion that it is not. 
Remington Typewriter Company, October 27, 191,9 . . 

Sheriff's Fees. 
Query: Where a sheriff has several summons in several indivi

dual suits to be served at the same time and in the same direction, 
shall the sheriff charge for mileage in each suit? 

Held: It is our opinion that the sheriff shall charge fees which 
include mileage for each individual suit as he is entitled to the same. 
Section 3718 C. S. is in point where more than one process is served 
in the .same suit. 

Query: Where the sheriff makes an unsuccessful trip in an en
deavor to get service, is he entitled to charge for each trip or can he 
charge for one trip regardless of the number of efforts he puts forth? 

Held: It is our opinion that he is entitled to charge for one trip 
only. 

Grant W. Soule, December 4, 1920. 

Sheriff-Removal-Coroner-Salary. 
Query: Where a sheriff is removed from office and the coroner 

under section 3680 Comp. Stat. assumes his duties until the appoint
ment has been made, is the coroner entitled to the salary of 1:theriff dur
ing the time he has served? 

· Held: It is our opinion that he is not. 
R. R. Duke, September 6, 1920. 

Sheriff-Automobile-Liquor-Seizure. 
Query: Who has jurisdiction of a car taken from a bootlegger 

during the time hetween arrest and trial? 



22 REPORT OF ATTORNEY GENERAL 

Helcl: The sheriff. 

Query: In case the bootlegger fails to appear ·and the car is left in 
the. county's charge who is directly responsible .for· the car? -

Held: The .sheriff. 

Query: In case -the car is used f-Or the county or the sheriff, are 
the commissioners liable for damages? 

Held: It is very doubtful. 
R. R. Duke. September 6, 1920. 

Count:y Stenograplier-Qualifications. 

Query: Can the son of the prosecuting attorney be appointed to 
office of county .stenographer in view of the anti-nepotism laws of the 
State? 

Held: It is our Qpinion that such a person is riot eligible for tliis 
this office. 

James A. Berry, Octob,er )3, 191~. 

County Superintendent-Qualifications. 

Query: What are the qµalifications to entitle one to hold the 
office of county superintendent of public instruction? 

Held: He must be 25 years of age, qualified elector in the county 
from which he is nominated or appointed, the holder of a state life 
certificate, a teacher of not less than two years of actual experience 
and' service as a teacher in the schools of Idaho, one of which years o.f 
experience must have been while holding. a valid certificate of a grade 
not lower than a State certificate, all of which aforesa:id qualifications 
mu.st have been in force at the time. of nomination or appointment. 
State vs. Kadletz, 30 Idaho 698. The Supreme Court in this case .stated 
that among the other qualifications required of a candidate for the 
office, said candidate must be the holder of a state .or a state · life 
certificate; a certificate is intended which at ieast was valid .for eight 
years and va'lid in all schools and grades . in the State. It is · our 
opinion that the "years" referred to mean school year.s. 

E. E. Redfield, Superintendent of Public Instruction, 
October 22,. 1919. 

County 'l'reasurer-·warrants-Payment. 

Query: , May I , as country treasurer, refuse payment of 'warrants 
allowed by the commissioners ' if I consider the procedu·re illegal? · 

Held:· · If the warrant is illegal you have the right to refuse pay
ment thereof. 

Pearl Wylder. ·May 11. 1920. 

(:(cnnty Treasurer:.__Quallficatio1~s. . - -

Qul'ry: Is a person of the age of 21 years eligible to .hold · the 
of~ic-~ '. oi county treasurer? 

· Held: .: He is not. 
,; 

Minnie Carson. June :.;, 1920: 

E.IGHT HOUR DAY. 

Subcontractors. 
Query: Do sub.contractors on public works fall within the · pro-
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Visions of Sections 2324 to 2326, Comp. Stat. commonly known as the 
S hour law? 

Held: They do. 
Boise Trades & Labor Council, April 9, 1920 . 

ELECTIONS. 

Ballots-Independents-Straight Ticket. 

Query: Under the 1919 Se.ssion Laws, is it possible to vote a 
straight independent ticket? 

Held: The 1919 Session Laws seemingly do not contemplate vot
ing a straight Independent ticket, and there should not appear at the 
top of the Independent column anything other than the word 
"Independent." 

A. C. Hindman, October 22, 1920. 

C~ndidates-Writing In Names. 

Query: Where a party has failed to nominate a candidate for an 
office prior to the primary election, can names be written in at the 
primary election to fill such office? 

Held: Such names can be written in. 
Arthur B. Mink, October 8, 1920. 

Independent Tickets-Vacancy. 

Query: Where Independent candidates have been nominated by 
petition, under the provision of Section 541 Comp. Stat. and after the 
closing of the time for filing such petition, to-wit: August 24, some 
candidate so nominated resigns thus creating a vacancy, is there any 
method in the law for filling s~ch vacancies? 

Held: There is . Under the provisions of Section 541 Comp. Stat. 
the vacancy. on such ticket may be filled in the same manner as the 
original nomination was made, that is by filing a certificate and peti
tion signed by the requisite number of .sign ers r equired in the first 
instance to make the nomination. 

Editor, The Idaho Leader , September 1, 1.920. 

Independent Candidates-J<'il.illg Fees. 

Query: Is the county auditor authorized to charge a fe.e for filing 
certificate of nomination for Independent cimdidates? 

Held: He is. 
Query: C'an the county auditor charge a fee for filing certificates 

of nomination to fill a vacancy? 
Held: H e can not. · 

George F. Church, October 13, 1920. 

Nomination Papers-Justice Of The Pea.ce-Constable. 

Query: Do nomination papers have to be filed for precinct offi
cers, that is for Justice of the Peace and constable? 

Held: Yes. 
Attorney General's opinion, June 25, 1920. 
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~omination-Person Nominated On Both Tickets. 

Query: Is it necessary for a party nominated on both tickets to 
elect party under which he desires his name to appear on the general 
election ballot? 

Held: If he has filed his nomination papers as provided by See
tion 543 Comp. Stat. then that fact is held to be an election on his part. 
.In case his name is written in on both ballots then he must elect, for 
under the provisions of Sec. 573 Comp. Stat. his name cannot appear on 
the general election ballot more than once. · 

F. M. Hobbs, August 17, l920. 

Proxies-County And S.tate Conven:tion. 

Query: Is it possible for proxies to legally act at both a couuty 
and State convention? 

Held: It is our opinion that the use of the same_ is not legal. 
Frank W. Brown, June 26, 1920. 

Registration-Absent. 

Query: Can one register by mail? 
Held: He cannot. 

Lettie J. McFadden, October 1, 1920. 

Registration-La:st Day. 

Query: What is th e last day on which voters may register for 
for general election? 

Held: The Saturday next preceding the general election. 
J. M. Parish, April 18, 1920. 

Registration-Primary-Genera.I ElectiOJ!-. 

Query: If registered .for r ecent primary, is further registration 
necessary for general election? 

Held: Department ruling, further registration unnecessary. 
J. Ward Arney, October 25, 1920. 

Residence-Qualifications. 

Query: What is the test to be applied in determiping a residence 
under the election laws of the State? 

Held: The laws contemplate that the intention of the voter shall 
control. If he has lived in the State of Idaho for six months prior to 
a general election and depart s then from the State, the question im
mediately resolves itself to what his intention.s are. If he intended at 
the time of departure, a temporary absence from the Sta:e with the 
ultimate object in view of returning to the State, then he has not lost 
his residence. It must be kept in mind that there must always be a 
concurrence of intent and act. 

S. L. Carmen, September 15, 1920. 

Registration-Transfer. 

Query: A voter who has registered in one county before election 
moves to another county. Is he eligible to have his registration trans-
ferred to the latter county? · 

Held: Under the provisions of Section 567 Comp. Stat. the same 
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is I).Ot contemplated. The only transfer which can be made is from one 
precinct to another in the same county. 

J . M. Boyle, October 13, 1920. 

Straight Tlcket-Scratch.ing. 

Query: In voting a straight ticket by marking an X in the circle 
at the top of the column, is it sufficient to vote for a person in another 
column to place an X after his name without drawing a line through 
t.he corresponding name on the column he has already voted straight? 

·Held: It is .sufficient under the 1919 election laws. 
Dave Burrell, October 30, 1920. 

FISH AND GAME. 

Enforcement-Indians On Reservations. 

Query: May the State game department enforce the prov.1s1ons 
of the game law as to open and closed season, etc., against Indians 
on Indian Reservations within the state of Idaho? 

Held: It is our opinion that the game department cannot enforce 
these law.s against Indians living in tribal relat ions within Indian 
Rescrvation.s. See in re Dlackbird, 109 Federal 13,9; U.S. vs. Hamilton, 
233 Federal 68·5. r• ' :- 1:~ 

.State Game Warden, May 19, 1920. 

Exemptions-"Tagging" Big Game. 

Query: Are females, children under 12 years and veterans of the 
Civil war required to tag big game upon killing the same? 

Held: The .shipment or transportation of untagged game, no 
matter by whom killed, is forbidden. 

Otto M. Jones, October 31, 1,919. 

Fish Ladder-Expense Of C-0nstruction. 

Query: Is it the duty of the State to pay one-half the costs of 
repairing a fi~h fa.dder on a dam? 

Held: There is no provision whatever authorizing the State to do 
such work. Moreover, under the provision of Section 2751 C. S. it is 
made the duty of the owner to construct and maintain the ladder. 

Otto M. Jones, February 5, 1919. 

Hunters-Navigable Streams. 

Query: Do hunter.s have a right on and along navigable streams 
through deeded land? 

Held: It is our o inion that hunters have a right on and along 
navigable streams, but not beyond the highwater mark. 

L. D. Idle, November 10, 1920. 

Licenscs-l<'ederal Employees-Residents. 

Query: Are employees in the U. S. Forest Service entitled to 
resident fish and game licenses, irrespective of residence requirements? 

Held: Unless such persons referred to are actually residents of 
the State of Idaho for six months as the term resident is construed by 
our courts, they must obtain non-resident licenses. 

Otto M. Jones, June 23, 1919. 
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License-Exemptions. 

Query: Is a game license required of resident women and chil
dren under the age of 12 years? 

Held: It is our opinion it is not. 
T. C. Barringer, August 25, . 191.9. 

Navigable Stream's-J<,IslJ.i1ig. 

Query: May the owner of lands bordering a navigable stream 
exclude the pub liq from f~shing therein within his property Jines? 

Held: · It is our opinion that the owners of land bordering 
navigahle streams cannot exclude fisherman from streams between 
meander lines thereof if it be- meandered; if not meandered between 
ordinary Jines of high water. See Latting vs. Scott, 17 Idaho 506; 11 
R. C. L. page 1032; 19 Cyc. 991. 

Otto M. Jones, June 12, 1919. 

Pheasants-Unlawful Possess<ion. 

Query: Is possession of pheasants lawfully killed in open season 
in OJ:!e countY._ unlawful in anoth~r coun.ty where no open season exists? 

-H'eld: - It is our opinion that it is not. 
Otto M. Jones, October 31, -1919. 

Trappers-Trespas,s•ing. 

Query: What protection has a trapper under the State law· in 
going on privat€ property to trap beaver under a permit issued by the 
State· Fish and·Game Warden? · 

Held: Such a permit protects the trapper .only against the State 
game laws. A trapper entering private property does so at his own risk. 

E. A. Cummings, October 1, 1919. 

Trapp·ing-:Muskrats. 

Query: _Is it_ necessary to procure a license to trap muskrats? 

Held : A musk.rat is a fur bearing animal, made so by the statutes 
of this State and it is necessary to have a trapper's license. 

· · Mrs. Ed. Stockton, November 26, 1919. 

'l'rappi~g-Coyotes. 

Query : Does the law require one to have a license to trap coyotes 
in Power county? " · '- · · 

. Held: . A- coyote is defined in thi.s State as a predatory animal and 
no license is required to trap predatory animals. 

-W. F. Jasmann, October 29, 1,919. 

'Frapping-Fur Bearing Aninials~Exemptions. 

Query : Must Civil war veterans obtain a license for trapping fur 
bearing animals? -

Held : No. 
Otto M. Jones, October 31", 1919. 

Trapping-:PredatOry A1J.imals-License. 

Query: Is it necessary for a trapper of predatory animals to have 
a trappers license? 
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Helcl: It is not. 
Willard Nelson, October 2_4, 1919. 

Violation-Enforcement. 

Query: Under Section 2757, Compil ed Statutes, does it require the 
hitting of the . bird? 

Held: In our opinion for the complete offense undi;lr this section, 
it will be necessary that the bird be a ctually shot, however, we call 
your attention to Section 8607, Compiled Statutes which is_ in point. 
The deputy should be instru'cted when he finds persons shooting- at 
birds which they do not succeed in knocking down, that a complaint 
should be drawn for attempt. · · 

Otto 'M. Jones, October 25, 1920. 

HIGHWAYS AND HIGHWAY AND GOOD ROADS DISTRIC~S. 

Board Commissioners-Personnel; 

Query: Where a village is included within the limits of a highway 
district may a m a'.n living within the village act on the highway district 
board? 

Held: He may. 
M. A. Piei:ce, October 28, 1919: 

Board Of Comnussiouers-Vacaucy. 

Query: Does the removal of a highway commissioner from a high
way district vacate his office? 

Held: It does. 

Query: Where commissioners of a highway district all remove 
from a highway dist rict are their acts in· the capacity of highway ,com
missioners subsequent to their r emoval from the district, valid? ' · 

Held: As defacto officers, yes. See Shoshone Highway District 
vs. Anderson, 22 Jdaho 126. · 

Query: In case there are vacancies in all the offices of high way 
commissioners within the district except on·e, who has the power to 
fill the vacancy? -

Held: it is our opinion that the governor should make the: ap
pointments upon petition signed by 15 or more qualified .electors ()f the 
district setting forth the facts. · 

N. B. Carpenter, October 28, 1919. 

Boards-Iucompatlible-Duties. 
Query: May a county commissioner with · propriety fill foe · office 

of commissioner of a highway district within his county? 

Held: It is our opinion that sucb. o.ffices are incompatible. 
· Governor Davis, August 28, 1919. 

Bond Elections-QuaJ.iiicatious-Electors. 
Query: In brief, what are the qualifications of electors at ·bond 

elections in highway districts? , ,_ 1 

Held: (1) 
(2) 

The same qualifications as voters at general electiona. 
R esidents of the district. , 

Mrs. G. A. Bashaw, April 16, 1920. 
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CommJssJoner- Employment. 

Query: Is it illegal for a member of the highway board to run 
r, rock crusher for the district for daily wages? 

Held: It is. 
Yale Highway District, May 20, 1919. 

Contracts--Bids-"Cost Pins A Percent." 

Query: Do the Idaho· laws contemplate a "cost plus" a percent 
contract? 

Held: They do not. 
W. J. Hall, June 11, 1920. 

County Road And Hridge Tax. 

Query: Is it necessary for the county commissioners to levy a 
road and bridge tax when the county is completely divided into high
way districts? 

Held: If the highway districts all make levies W€ see no particu
lar necessity for this. 

C. C. Siggins, August 18, 1919. 

Good Roads District-Conversion Into Highway Distrlclfs. 

Query: Can a good roads district be bonded and then converted 
into a highway district? 

Held: It can; however we advise it is better to convert a good 
road.a district into a highway district and then issue the bonds. 

W. J . Hall, September 16, 191,9. 

Good Roads District-Petition-Who May Sign. 

Query: Can all ctitizenns .of any good roads district sign· a petition 
calling for a good roads district? 

. Held: Only freeholders residing in the proposed good road dis
tri~t may sign the 'petition. 

Query: May all citizens of a good roads district vote at any and all 
elections held in said district ? 

Held: Freeholders. 
Query: Can all citizens vote at a bond ·election in said district? 
Held: Freeholders. 

N. E. Ware, February 10, 1919. 

Good Roads District-Treasurer. 

Query: Who acts as treasurer of a 'good roads district? · 
Held: Section 1482 C . .S. makes provision for a special treasurer 

of a good roads district. 
I. D. Ward, September 30, 1920. 

HJghway Commrissione1.1's--Contract!l-
Qnery: May a highway commissioner be interested in the per

formance of labor upon roads or highways? 
Held: It is our opinion that commissioners are prohibited from 

contract ing with or employing themselves to do work in their highway 

. . 
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districts other than the duties of commissioner :which are provided for 
in the statute. 

A. G. Hooper, February 15, 1919. 

Highway Di'stricts-Bond Election-Registration. 

Query: Is registration required in order to be a qualified elector 
at a highway district bond election? 

Held: No. Shoshone Highway District vs. And_erson, 22 Idaho 109. 
J . A. Barron, January 21, 1920. 

Highway Districts-Bonding. 

Query: Has the board of county commissioners the right or power 
to bond the entire county including the highway district for road 
purposes? 

Held: Yes. See Reinhart vs. Canyon County, 22 Idaho 348; Nampa 
Highway District vs. Canyon County, 30 Idaho 446. 

I. W. Stoddard, March 26, 1920. 

Highway Districts-Contract-State Highways. 

Query: May a highway district through Its commissioners con, 
tract with the State to construct State highways wholly within the 
boundaries of their district, bidding in the same manner as others bid 
and otherwise comply with the requirements of the .statute? 

Held: No. Such a contrac.t is not one · contemplated by the sta
tutes to be made by a highway board. 

R. W. Katerndahl, January 16. 19·20. 

Highway Districts-County Surveyors. 

Query: Does the law contemplate that the county surveyor shall 
work for an independent highway district without receiving additional 
remuneration therefor? 

Held: It does not. However it is possible that the county may re
quire a county surveyor to do work for the county within a highway 
district. 

Peter Johnson, February 1, 1919. 

Highway Districts, Municipality and Poll Tax. 

Query: Shall a highway district account to the city for any por
tion of the road ·poll tax levied by the county commissioners and col
lected by the highway district? 

Held: For all poll taxes collected within a municipality, the muni
cipality shall receive 75 per cent thereof. 

Sutphen & Sutphen, March 3, 1919. 

Highway District, Telephone Polls. 

Query: What rights, if any, has the Bureau of Highways in the 
matter of granting permission to place telephone poles on state high
ways; also is it within the power of the bureau to deny such permis
sion? 

Held: Your bureau has control and discretion in the matter and 
has the right to say whether or not the location of a pole at a certain 
point incommodes the public use of the highway. It is very doubtful if 
your department can deny the company absolutely the right to use the 

.. 
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highway unless your department can show an absolut€ incommodity 
of the public use ·of the highway. 

D. P . Olson, August 13, 1920. 

HJglnvay-Width. 

Query: What is the width of highways in this state? 

Held: (1) Where the right of way for highway is obtained by 
deed or condemnation proceedings, its width will be that specifically 
granted. (2) As to all other classes, section 1350 Comp. Stat., is in 
point. However we call your attention to those highways established 
by prescription and the width obtained thereby. See 'Meservey vs. 
Gulliford, 14 Idaho 148. 

D. P. Olson, May 24, 1920. 

Munlcipality-Asse.ssment. 

Query: Is a municipality included within a highway district 
liable for assessment to retire bonds voted by such district? 

Held: Such in"cluded municipality is liable. 

Query: Is such included municipality entitled to the use of any 
specified portion of a bond issue floated by the highway district? 

Held: Such included municipality is entitled to only s uch moneys 
derived from the sale of the bonds · as the highway board sees fit to 
f;pen d within suqh municipality. 

J. R. Keenan. May 16. 1919. 

1Ughts of Way-State Lands. 

Query: Can right of way for public road be obtained by user of 
state scho.ol lands ? 

Held: It can not. 
I. H. Nash. April 1'0, 191,9. 

Surplus Funds-Investment. 

Query: May the treasurer of a highway dis trict invest the surplus 
funds of the district in. his hands in r egistered state warrants? 

Held: He can not. 
R. E . Haynes, October 25, 1920. 

Workmen-Eight Hours. 

Query: Can workmen in the employ of a highway district be 
employed more than 8 hours per day? 

Held: The answer to this question is problematical and depends 
on the interpretation the Supreme Court would place upon the term 
"other municipality." It is our opinion, however, that ·such term may 
and properly does include a highway district within the contemplation 
of the eight hour act of the state. 

Scott Ogden, May 8, 1920. 

INSURANCE. 

Banks-Insurance Agent. 

Query: Is there any provision in the Idaho statutes which pro-

·. 
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hibits a bank from acting as insurance agent .or which permits them so 
to act assuming that their a rticles are drawn to permit the same ? 

Held: It is our opinion that our Jaws contemplate that only in
dividuals shall act as insurance agents. 

· Union Securities Company, June 21, 19Zo.' 

Fire Insurance Company-Certificate of Deposit-Foreign Countr.ies. 

Query: Is it n ecessary for fire insurance companies organized in 
i::ome state other than Idaho, to furnish annually a certificii.te of deposit 
to this department ? . • 

Held: Under the provisions of Section 4971 and Section 2973, 
Comp. Stat., relating to insurance companies that are "organized under 
the Jaws of foreign countries" does not include insurance companies 
organized in some state of the United States, h ence certificates of de
posit must be filed only l:>y insurance companys organized under the 
Jaws of a foreign country. 

H. J. Brace, .Director of Insur.al,lce, May 11, 1920. 

Foreign Insurance, Statutory Agent. 

Query: Where new insurance companies are admitted to do busi
ness in the state of Idaho who should be designated as the statutory 
agent for the service of process? 

Held: The Commissioner of Commerce and Industry is the proper · 
person to be so designated. 

Query: Upon what person should service of pr ocess. be made? 

Held: The Commissioner of Commerce and Industry . . 

Query: Will it be necessary to require new designation from com
panies doing business in the state who have heretofor e designated the 
insurance commissioner as such statutory agent? 

Held: We think it would be much better for such companies to 
tile a new designation of agency. 

W. R. Hyatt, Insurance Dept. , April 17, 1919. 

Insurance Company-Agent-Certificate of Authority. 

Query: Is the payment of brokerage by an insurance company 
authorized to do business in this state to a person or cor poration re
ferring risk to it, a contravention or evasion of the laws of this state 
r elating to insurance? 

Held: It is in direct violation of Section 5013 Comp. S'tat. 
H. J . Brace, Director of Insurance, June 2, 1920. 

Insurance-Fraternal Insurru1ce Societies. 

Query: ·Are fraternal insurance societies r equired to fil e articles 
of incorporation and amendments ther eto with the Secretary of State 
and to pay the fees incident thereto? 

Held: .. If such a society is not an incorporated society, t he filing 
of its constitution and by-laws with your office and paying the fees 
provided in Section 5184 Comp. Stat., is sufficient. However, if a cor
poration, then it is obliged to comply with the law relative to CQrpora
tions and fil e its articles with the Secretary of State and pay the fee 
provided therefor. 

Query: Does the law requiring fraternal insurance societies to file 
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their articles of incorporation and copstitution and by-laws with the 
Department -0f Commerce and Industry apply only to domestic so
cieties? 

Held: Section 516() Comp. Stat., defines the procedure relative to 
foreign· societies. 

Query: Should the Bureau of Insurance require fraternal benefit 
societies to pay the fees for filing articles of incorporation with the 
Secretary of State? 

Held: If the benefit society is in fact a corporation the Secretary 
-0f .State will collect the fees for filing the articles. 

Query: Is the mere filing -0f the articles of incorporation and the 
constitution and by-laws of a fraternal benefit society in the office of 
the Bureau of Insurance sufficient? · 

Held: We advise that before a society is a corporation it must 
file its articles with the Secretary of State and in case they have o_ver
looked this matter it would no doubt be well for you to call it to their 
attention. However, as far as your office is concerned the filing of 
articlei;; of incorporation ahd their constitution and by-laws would seem 
to be sufficient, provided they comply with the law relative thereto. 

H. J. Brace, Dirtcor of Insurance, December 2, 1919. 

Insurance, Riot. 

Query: Can .a foreign corporation writing fire insurance be au
thorized to write riot, explosion, riot and civil commotion insurance in 
the state of Idaho? 

Held: A fire insurance company in this .state can not be author
ized to transact the claims of business specified. 

H. J. Brace, Director of Ins., Nov. 3, 1919 . 

Ju.:.•fad!ct!on-Corporations Guaranteeing Real Estate 'llitles. 

Query: Must companies, domestic and foreign, doing business of 
guaranteeing real estate titles in this s tate be r equired to qualify under 
the laws ·relating to insurance companies? 

Held: It is out opinion that it is not the intention of the legisla
ture that it should come under the insurance Jaws. 

Howard J . Brace, Director of Insurance, May ~. 1920. 

JURIES. 

Fees. 
Query: Are jurors who are subpoenaed and attend but who do not 

sit, allowed fees and mileag.e? · 

Held: They are not. 
F. B. Dotson, June 18, 1920. 

Women. 

Query: Are women eligible to serve as jurors in the State of 
Idaho? 

Held: It is our opinion that they are. 
Mr.s. G. W. Manning, April 25, 1920. 

/ 

' ~ · 
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MARRIAGE AND DIVORCE. 

Ellgibility-l<'irst Cousins. 

Query: 'May first cousins marry in the State of Idaho? 

Hel<l: We r egret that there is no law in the state forbidding such 
a marriage. 

Secretary of Sta te, February 19, 1919. 
Eligib:ility-Epile]}tiics. 

Query : Is there any law prohibiting the marriage of epileptics? 

Held: There is non e. 

Query : I c epilepsy grounds for a divorce in Idaho ? 

Held: It is not. 

Query : Would a marriage ·contract by an epileptic in Washington 
where such marriage is invalid, be valid in Idaho? 

Held: No. 
Thomas W. Mason, June 21, 1919. 

MINORS. 

Industrial Scllool-JurisdictJon-iProbate Court. 

Query: Does a probate court lose its j urisdiction after it has com
mitted a child to the institution or does it still have the power to 
modify or withdraw such an order of commitment and discharge the 
child committed thereunder? 

Held: Once the child has been committed the court loses its con
trol and t he power over the child is exclusive in th e board, the court 
being unabl e to act only upon r ecommendation of the board. 

Arthur A. Holden, December 19, 1,919. 

Industrial Scl10ol-Marriage-Parole. 

Query: May the superintendent of the industrial school consent to 
the marriage of minor inmates of your institution who are on parole? 

Held: I t is our opinion, if there is no parent or other guardian 
capab le of consentin g to the marriage, you have authority to do so. 
However, we do advise that if the consent of the parent or other guard
ian can be obtained, that it be done. 

Fred J. Williams, March 24, 1919. 

Tobacco. 

Query : What is the law of Idaho relative to boys being forbidden 
to use tobacco and what can be done with persons who sell or give 
tobacco to minors ? · 

Held: Section 8363 Compiled Statutes makes provision for such a 
situation. The punishmen t of minors violating this statute is no w 
handled under the provisions of Section 1010 to 1023 Compiled Stat. 

0. W. James, March 13, 19 20. 

MISCELLANEOUS. 

Aliens-Lands. 

Query: May Japanese who are n ot citizens of the U. S. hold prop
erty in this state? 
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Held: There is no law against it. 
G. C. Painter, August 11, 1919. 

Municipal Board of Health. 

Query: May a municipal corporation be compelled to organize a 
local board of health. 

Held; No. 
E. E. Laubaugh, October 28, 1919. 

Personal Property of State-Sale. 

Query: May personal property owned by the state and pertaining 
to the use of certain departments, be sold? 

Held: In the absence of special statutory authority, no. 
H. C. Allen, April 16, 1919 . 

MOTOR VEHICLES. 

Licen ses-Dealers-Tran'sfer. 

Query: Where a dealer sells his business can he transfer his 
dealer's license? 

Held: He cannot. 
Clinton Wilson, February 27, 1919. 

License-Dealers; 

Query: Are dealers r equired to pay the full price of license in
stead of half price of license after August 1? 

Held: They are required to pay the full license. 
Robert 0 . Jones, August 19, 1919. 

License-Dealers. 

Query: Can a Utah automobile dealer be required to take out a 
dealer's license in your county. 

Held: Unless the Utah dealer maintains an establishment in your 
county he need not take out a dealer's license. 

Query: Can a dealer at Idaho Falls who has taken out a dealer's 
license be required to take out a dealer's· license . in another county? 

Held: Where the Idaho Falls dealer maintains no establishment in 
your county, he need not take out a dealer's license. 

C. D. Goaslind, May 10, 1919. 

License-Dealers. 

Query: How many vehicles may an automobil e dealer operate on 
a dealer's license? 

Held: There is no limitation so long as they are used for the 
purpose of testing, demonstrating or selling. 

Query: In how many localities may a dealer operate on a single 
license? 

Held: Such a license covers only a place of business · in one city, 
town or village, and an additional license must be obtained for every 
$eparate ·establishment in any other city, town or village. 

R. Q. Jop.es, Secretary of State, May 16, 1919. 
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License-Dealers. 

Query : Is it necessary for an automobile dealer to procure a 
license for each make of car sold by him ? 

Held: It is. 
Robert 0. Jones, January 22, 1.920. 

Licens&-Dealers. 

Query: Is an automobile dealer permitted to use a dealer's license 
on second hand cars of a different make than that for which the license 
Ytas procured, such license to be u sed on second hand cars for demon
stration and sales purposes only? 

Hehl: The license cannot be .so used. 
Wright Auto Company, July 9, 1919. 

Licenses-Dealers. 

Query : Where a dealer is handlin g two or more makes of car s and 
takes out a license and orders s ix or more duplicates, can he go to 
other parts of the county and start up and still use these duplicates 
for his license? 

Held: Such a dealer must take out a separate license for each 
place of business. 

Query: May a license for a Ford be transferred to a Dodge or any 
other make of machine? 

Held: An individual ·has no right to transfer a license to any ma
chine other than the one for which it was originally purchased. 

Query: Wlhere a dealer has four duplicate plates fo.r a Ford and 
drives them on a ll the different makes h e handles, can he be compelled 
to take out a proper license? 

Held: A dealer shall procure but one license but the price of that 
license is based upon the number of'machines which he handl es. There 
are two methods of enforcing this law, one being set out in Section 
l 595 C. S., and the other in 1619 C. S. 

H. I. Adams, February 27, 1919. 

Licenses-Failure to Pay. 

Query: What recourse can be had against owners of motor 
vehicles who failed to pay the license tax in past years? 

Hehl: Your inquiry contains the suggestion that where the ve
hicles escaped license tax perhaps they could be t axed as personal 
property, and like other personal property taxed this year at treble 
valuation for the years that escaped taxation. In this we think you are 
correct. See Sec. 1595 Comp. ,Stat. , and Sec. 1602 C. S. See Sec. 3099 
Subd. 20 C. S. 3115 C. S. 

Wm. A. Kincaid, March 7. 1919. 

J,iceus&-ForeJgn ·Operators-Plates. 

Query: Is there any legal reason why the prosecution of Wyoming 
operators of motor vehicles who drive upon our highways with only 
one plate attached to the car , should not be instituted? 

Held: There is. See Section 1612 Comp. Stat. 
Robert 0 , Jones, June 3, 1920. 



36 REPORT OF ATTORNEY GENERAL 

License-Forclgn . 

. Query: How long is a California motor vehicle license good for 
running in Idaho after the return of a party to this state wbo left 
Idaho last fall? 

Held: If the party mentioned is a resident of Idaho he must ob
tain an Idaho license immediately. 

H . I. AdamR, .Tune 29, 1920. 

License Plate-Duplicate. 

Query: Where automobile license plate has been lost and duplicate 
thereof procured, may price of duplicate be refunded u pon return 
thereof ? 

Held: It may not. 
Robert 0. Jones, Secretary of State, August 1,9, 19.19. 

License-Reduction. 

Query: Where one becomes the owner of a car before August 1 
but takes possession after August l, shall he pay th e full year or one
h alf year 's license? 

Hehl: He shall pay the one-half year's li cense. 
Moses Smith, October 27, 1920. 

License Reduction: 

Query: If an automobile is purchased by a party and he comes into 
possession on the 25th day of October, is he required to pay the .s ix 
months license or is he required only to pay the last quarter? 

Held: He shall pay one-half of the annual license tax, and is only 
excused therefrom if h e becomes owner and receives possession after 
November · 1. 

0. E. Bossen; November 6, 1919. 

License-Reduction. 

Query: Where a car bearing an Oregon license is sold to a resi
dent of Idaho before the first of ,August, is the owner entitled to a re
duction when he purchases his Idaho license? 

Held: He is not. 
B. Dick Hartley, October 1, 1919. 

Licenses-Refund. 

Query: Where a party moves to California and takes out a license 
on his automobile after having previously purchased one in Idaho, is he 
entitled to a r efund upon his Idaho· license? 

Held: He is not. 
C. B. Ross, October 15, 1919. 

License-Transfm:-Sales. 

Query: Where a person has paid a license tax and r eceived the 
license plates on a motor vehicle and afterwards sells the same can 
he be compelled to transfer the plates for the car? 

Held: It is the intent of the law that the license plate is issued 
only for the par ticular car but there is no provision made for enforc
ing its delivery with the car but that is a matter that should cause 



REPORT OF ATTORNEY GENERAL 37 

little practical difficulty as it is useless in the hands of the vendor 
D.nd its use by him strictly prohibited. 

R. 0. Jones, Secr etary of State, September 30, 1919. 

Lie en se-Weight. 

Query: May a license be procured for the chassis or must it in
clude all equipment? 

Held: It is our opinion that the intention of the legislature is that 
the car should pay a license on the basis of weight with all equipment. 

E. 0 . Bossen. October 4, 1919. 

NOTARIES. 

Indian Agent-Autl1ority. 

Qirnry: Has an Indian Agent authority to take acknowledgements 
the same as a Notary Public under the state laws which govern trans
fers? 

Held: He has not. 
E. L. Schnell, June 16, 1920 . 

. urisdiction-Residence. 

Query: Where a Notary secures his commission in one county 
and files his commission in that county an d removes to another, is it 
n ecessary for him to secure anoth er copy of his commission and file 
the same in the latter county? 

Hel<l: Such procedure is not necessary. 
Secretary of State, 'May 1, 1920. 

Notaries Public-Jurisdiction. 

Query: Will you inform me as to jurisdiction of a Notary Public 
in your state, are his powers state wide or confined to one county or 
may they operate in contiguous counties? 

Held: His powers are state wide. 
James R. Nolan, August 20, 1920. 

Notaries Public-Marl'iage. 

Query: In case I get married would my Notary Public commission 
expire? 

Held: It would not, but if you continue to exercise the powers of 
notary public you would have to sign your name as it appears on the 
seal and under your commi.ssion. 

Maud Elison, January 20, 1920. 

PROHIBITION AND GAMBLING. 

Alcoltol-Tmnsportation. 

Query: Can h ospitals and educational institutions be permitted to 
transport pure_ grain alcohol under the laws of the state of Idaho? 

Held: They can not. 
Louis Williams, Internal Revenue Collector, May 13, 1920. 

/ 
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Beverages-Alcoholic Content. 

Query: Is it lawful to have in stock liquors other than non
beverage a lcohol to fill certain prescriptions? 

Held: It is not permissible in the state of Idaho, to have intoxicat
ing liquors in on~ 's possession for any purpose whatever. 

Arthur J. Harwood, February 25, 1,920·. 

Extracts-Beverage Purposes. 

Query: What is the law with refer ence to extracts and fruit 
flavors being sold in quantities of several bottles per day for beverage 
purposes? 

Held: Any article which contains alcohol and which produces in
toxication is within the provisions of the statute, the use of any such 
article as a beverage being the criterion to go by. 

P. M. Condie, September 25, 1919. 

Jamaica Ginger-Alcoholic Content. 

Query: Can Jam'!:tica Ginger and similar compounds be sold in this 
state? 

Held: If for beverage purposes , no. 
J. N. Adams, December 2, 1919. 

Picense-Pharma,cist, Permit. 

Query: Is a probate Judge licensed or authorized to issue a permit 
to anyone other than a lic.ensed pharmacist? 

Held: He is not; and this irrespective of his quaHfications as a 
pharmacist, or a physician, or a surgeon. 

N es·bi-t-- &-Evans, . April 25, 1919. 

Prohibition-Gambling. 

Query: Has a village power to prohibit the operation of a pool hall 
therein? 

Held: It is our opinion it has not. See State vs. Frederic, 28 Idaho 
709. 

G. C. Pennell, March 17, 1919. 

Punch Boards--Prollibition. 

Query: Are punch boards prohibited in the state of Idaho? 

Held: Expressly s o; under the provisions of Section 8316 Comp . 
Stat. 

Sam K. Humphrey, March 4, 1920. 

Sacramental Purposes-Permitting. 

Query: Is it necessary for a Catholic Priest to secure a permit 
before he can ship a supply of wine to Idaho· for sacramental purposes? 

Held: It is. 
Rev. Edward 0. D. Hines, July 15, 1919. 

Syrups-Alcoholic Content, Prohibition. 
Query: Is it lawful in Idaho to sell or make fruit syrups flavored 

with extracts where the completed article contains less than 1 per cent 
or % per cent alcohol? 

-•, 
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Held: If used for a beverage, no. 
Harry Marcovitch, April 21, 1920. 

SCHOOLS 

Annual Meetilng....;....Board of T1·u stees-Duty. 

39 

Query: Has -the board of trustees of a common school dis
trict authority to disregard or overrule any action taken at the an· 
nual school meeting? 

Held: They have not. 
Edward Steiner, August 15, 1918. 

Attendance Compulsory. 

Query : May the school district trustees compel a girl of school 
age to attend school? 

Held: It is our opinion that unless the girl is physically un
able to attend school, she must attend some school either in her 
home district or some other district. 

John Tiede, November 10, 1920. 

AttEmdance--J;:lom.e District-Elsewhere. 

Query: Is there any way to force the parents of a child to 
send him to school in his home district? 

Held : Section 828 Comp. Laws, is controlling in this situa
tion, and unless the county superintendent for the causes set forth 
in that section grants p ermission to go· to school elsewhere the 
child must attend in its home district. 

Query: In case the child is permitted to a ttend school in an
other district , is there any way that the money for this pupil can be 
retained by the home district? · 

Held: No. The district in which he attends is entitled to such 
an amount as such pupil ,would be accredited in his own district. 

Query: Where the father resides in one district and main
tains a home there and sends his wife and their child to anot;her 
district where they r emain five days during the week, which place 
of residence governs for school purposes? 

Held: The residence of the father is controlling. 
Howard Williamson, October 29, 1919. 

Bonds-Levy. 

Query: May the county commissioners make a levy to pay 
interest on bond indebtedness which exceeds the 10 mill levy? 

Held: In common school districts there is no limitation on 
the amounts which may be rai sed to pay the interest and principal 
on school bonds. 

Commissioner of Education, December 11, 1919. 

Bonds-Payment. 

Query: May excess maintenance and operation moneys be ap
plied on the payment of bonds? 

Held: No. 
A. C. Price, April 17, 1919. 
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Bcmds--Water System. 

Qum·y: Do school districts have power to issue bonds for In
stallation of water system? 

Held: No. 
A. G. Cosgrove, October 25, 1919. 

Bond Election- Votes. 

Query: To carry a bond election, does it require that two
thirds of the votes cast at the election be in favor of the proposal, 
or two-thirds of the voters in the district? 

Held: Two-thirds of the votes cast at the eiection. 
Ben Daniel, March 6, 1920. · 

School Buildings--Purchase. 

Query: Can a board of trustees purchase a building for school 
purposes? 

Hcld: Common school districts can not. 
F. A. Niel, March 6, 1920. 

Bond Proceeds--Construction-Insufficiency. · 

Query: May deficiency warrants or other indebtedness be Is
sued to complete construction of school buildings where the pro
ceeds r aised by bond election are insufficient? 

H eld: It cannot. 
D. W. Moffat, March 19, 1920. 

Bonds-Independent Districts-Levy. 

Query: May the board of trustees of independent districts 
levy, in addition to the 10 mills provided in Section 847, for such 
moneys to provide fund s to pay the interest and principal .on out
standing bonded indebtedness? 

Held: That the provisions of of 847 subdivision 3 are con
trolling and that the board of trustees cannot levy in addition to 
the 10 mills for the purposes mentioned in your query, but that the 
10 mills must include m a intenance and bond purposes. 

W. D. Chadwick, Gooding, Ida.·, October 14, 1920. 

Bonds--lnte1·est. 

Query: Shall the interest derived from proceeds of bond funds 
be placed to the cr edit of the current expense fund? 

H eld : No, it sha ll be placed to the credit of the bond fund . 
State Superintendent of Public Instruction, J anuary 29, 1920. 

Bonded lndebtodness--Consolidation. 

Query: Where two districts are consolidated, how is the in
debtedness apportioned? 

Held: The entire territory of the consolidated school district 
becomes liable for the bond indebtedness of one of the common 
school districts comprising the same, which indebtedness was In
curred prior to the consolidation of the district. 

W. T. J ames, ·September 10, 1919 . 
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Bond-Construction. 

Query: Must a board of school trustees obtain a contractor's 
bond? 

Held: It is the duty of the board to see that such a bond is 
furnished. 

Commissioner of Education, March 20, 1920. 

Bonds-School District--Borrowing. 

Query: What power has a school district to borrow money? 

Held: None, except on a regularly voted bond issue. 
Arthur Leonardson, September 3, 1919. 

Connnon School-Consolidatio!n-Effect. 

Query: Do common school districts become independent school 
districts on consolidation? 

Held: The,y do not. 
Frances L. Mills, July 28, 1919. 

Common School:--Consolidation-Election. 

Query: Must an election b e held for the consolidation of com
mon school districts? 

Held : No. 
Frances L. Mills, July 2 8, 1919. 

Common School Districts,-Attorneys-Eml_)loyment. 

Query: May a school district employ attorneys? 

Held: Yes, under the ]Jrovisions of Section 834 C. S. It is 
not a ])art of either the county attorney's or the attorney general's 
duties to act as attorney for a school district. The great number of 
inquiries answered by this office are answered as · a matter of 
courtesy and not as an official duty. 

F. R. N:eil, April 6, 1920. 

Common School District--Rw'al High School District. 

' Query: Can a common school district and rural high school 
district unite for the purpose of maintaining rural high school? 

Held: Such districts can unite for the sole purposes of main
taining a rural high school district upon pro]Jer procedure being 
followed. 

George W. Gould June 18, 1920. 

Conunon School Districts-Teachers-Discharge. 

Query: Can the board of trustees of a common school dis
trict discharge a teacher without a hearing? 

Held: They can noL 
State Superintendent Public Instruction, March 29, 1920. 

Common School Districts-Teacher's Salary-Epidemic . . 

Where schools are closed either temporarily or permanently by 
district authority, t h e district remains liable for the teacher's salary, 
as this is no suspension by reason of ope,ration of law but only a 
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suspension by the action ·of one of the parties to the contract, how
ever it may be. 

In case of temporary suspension by law, order of any of the 
agencies of the Government, other than district trustees that is by 
operation of law, the district remains liable for the teacher's salary 
during such temporary suspension. However, where there is a per
manent suspension by law, order of Government agency, that is 
other than the board of trustees, then the contract is absolutely dis
charged and both teacher and district are relieved from obligations 
to perform according to the terms of the contract. 

Opinion of the Attorne-y Genera!. 

Community Oenters-School Houses. 

Query: For what purposes may a school house be used as 
community center? 

Held: The words "community center" are very broad and 
leave great discretion in the board of trustees as to the purposes 
for which the school building may be used. 

Query : Who pays the expenses of community gatherings in 
the school house? 

H eld: Such expenses of gatherings authorized by the- board 
of school trustees to be held are proper charges against the district. 

· E. C. Richard, April 21, 1920. 

Compulsory Education.:..._ Exemption. 

Qu.ery: Can any child of school age under 15 years of age be 
exempt from a ttending school for any causes other than disability 
on account of the child 's bodily or. mental condition, as set forth in 
Section 1018 Comp. Stat.? 

Held: It is our opinion that under the provisions of Section 
101 8 C. S., a child's bodily and mental condition is the sole cause 
of exemption from attendance at school where the age of such child 
is under 15 years. 

Que,ry: If a child ·under the age of 15 years not exempted 
from school attendance under the provisions of Section 1018 C. S., 
does not attend school, may h e be committed to the Idaho Indus
trial Traintng school? 

Held : It is our opinion that under the provisions of Section 
1019 he can. 

Commissioner of Education, November 13, 1920. 

Contracts-Competitive Bids-Faii.lure. 

Quei·y : Is the county supe-rintendent authorized to counter
sign an order for a warrant for payment of bills in connection with 
a contract which was not let by competitive bid? 

Held: She is not. 
Alice Melton, March 1, 1920. 

Condemnation. 
Query: May private property be condemned for school pur

poses? 

Held: Under the provisions of Section 7404, Comp. Stat., it 
may. 

H. C. Barlow, December 10 ,1919 . 
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County Superintendent--Duties. 

Query: May a county su perintendent hold at the same time 
the office of county superintendent and the position of teach er in 
one of the districts in which sh e holds office? 

Held : The two positions a re conflicting, inconsistent and in
compatible with each other. 

State Superin tenden t Public Instruction , August 22 , 1919. 

Comity Superintendent--Construction-Warrants. 

Query: What is the duty of a county superintendent in the 
construction of school buildings? 

H eld: It is not the duty of a coun ty su perintendent to per
sonally supervise the construction of school buildings; she becomes 
interested because she is required to sign all legally drawn war
rants. If she has reasonable notice of a n illegal contract she should 
of course r efuse to countersign t he warrant. 

Anna H ale, March 22, 1920. 

County Division-School Census . 

Query: I s it proper where a district has been divided by coun
ty division to cred it one county with the children formerly enu
merated in their scliool census but who since the county division 
r eside in another county ? 

H e!l.d: It is not. 
.Myrtle Journey, February 28, 1919. 

General Fund-SinkiJ1g Fund. 

Query : I s it legal to divert a part of the general fund to the 
sinking fund of independent school district? 

H eld: It is not. 
J . M. Leigh, March 1, 1920 . 

High Schools-Tuition. 

Query: May a high school charge additiona l tuition? 

H eld: Yes, if the same is au thorized by the county superin
tendent subj ect to r eview of the state boa rd. 

Commissioner of Education, March 1, 1920. 

High School Tuition-Amount. 

Query: Can a school district pay more than $4. 00 per month 
for tuition of a pupil belonging to the district who is in attendance 
upon a high sch ool which char ges more than that amount? 

Held: No. (See -Sections 998 to 1001 C. S.) 
Commissioner of Education, September 13, 1920 . 

High School Tuition. 

Que ry : Can a district high school charge non-resident stu
dents a tuition fee in addition to that provided by la w to be paid 
by the home district? 

Held: It can under the provisions of Section 1001 Comp. 
Stat. Under this lat ter section if a hardi;;hip is worked upon a high 
school district by th e receipt of pu pils, we can see no reason why 
the district cannot exclude the pupils except on condition that they 
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. pay an additional tuition provided that such requirement be au
thorized by the county superintendent subj ect to review by state 
board of education. 

Commissioner of Education, March 1, 1920. 

Independent School Districts-Cost Plus Method-Contracts. 

Query: Can independent school districts improve their build
ings by the cost_ plus method? 

Held: Where the expenditure is $100 or more, competitive 
bids must be received. This applies to all school districts. 

Query: Can an independent school district improve their 
buildings by hiring men with a foreman over them with an architect 
as superintendent of the work? In this case can a member of the 
board of trustees act as a foreman? 

Held: No. 
State Superintendent of Public Instruction, November 26, 1920. 

Independent Districts-Teacher's Salary-Epicmtnlc. 

it is our opinion that so far as independent districts are con
cerned, if the board of trustees chooses to terminate teachers' con
tracts and discharge them permanently for the term by reason of 
epidemic, that they may do so. But on the other hand until such 
time as the contracts are finally terminated and discharged, the dis
trict r emains liable for the teacher's agreed compensation in ac
cordance with the contract ,as until that time, the teacher would 
hold herself in readiness to perform h er undischarged contract if 
called upon.-Opinion attorney general. 

Independent Distl"ict-Antortization Bonds. 

Query: May an independent school district issue amortization 
bonds? 

Held: Not under the present laws. 
E. A. Bryan, December 12, 1919. 

Independent D.i'strict-Site. 

Query: Can the board of trustees of an independent school 
district select a site for a school building? 

Held: They can. 
H. J . Barton, October 13 , 19ll! . 

Chairman Independent Board-Vote. 

Query: Is a chairman of the board of trustees entitled to vote 
on all questions coming before the board? 

H eld: He is. 
E. R. Lenz, March 4, 1920. 

lndep®dent School District-Levy-Teael1£it.·s . 

Query: May independent school district make levy to meet 
salaries of teachers? 

Held: 
tory levy. 

Independent school districts are confined to the statu
See Section 8 4 7. 

Nella M. Weaver, March 29, 1920. 

.J 



l 

REPORT OF ATTORNEY GENERAL 45 

Independent Districts-Levy-Rural Routes. 

Query : Are independent districts authorized to expend an 
a mount exceeding four mills fo r the support of rural routes? 

Held: No. 
0 . E . Borden, February 17, 1919. 

Independent Districts-Bonds-Levy. 

Query: Does the 10 m ills provided in Section 847 cover the 
levy for the purposes of payment of principal and interest on bonds? 

H eld: It does. 
Stella M. Rogers, April 13, 1920. 

Independent Dist1·icts-Trustees-V acancy. 

Query : How long does a person a ppointed to a vacancy on an 
independen t school district board, serve? 

H eld : Under provisions of Section 843 Comp. Stat., such a 
person serves only until the next school election. 

G. Orr McMinimy, January 21, 1920. 

Independent District--Acquisition-Nelw Territory. 

Query : Does the fact that an independent school district is 
bonded prevent the acqQisition of new territor y? · 

Held: It does not. 
Myrtle J ourney, May 27, 1919. 

Indop endent Distrlict--Division. 

Que•r y : Gan an independent school district which is bonded 
be divided under the provisions of 8 3 6 Comp Stat.? 

Held: It can not. 
E. A. Bryan, April 7, 1919. 

Independent School District--Organization-County Commissioners. 

Quer y : What is t he duty of the county commissioners upon 
filing of the petition fo r orga nization of independent school district? 

H eld: It is mandatory u pon the county commissioners to act 
on such petition immediately. 

E. A. Williams, November 1 ,1919. 

h1dependent Di'strict--Absorbtion Common School District--Effect. 

Quer y: - .Does an independent school district assume indebted
ness of a common school district which the former embraces ? 

H eld: When an independent sch ool district is organized· em
bracing territory which theretofore h ad been organized as a com
mon school district, t h e independent school district is subject to 
the statutory obligation to assume and discharge all debts, obliga
tions a nd duties belonging to, or devolving upon, the former dis
trict . Boise City National Bank vs. Independent School District 
Number 40, Gooding County, 33 Idah o --. If f er .IU, ¥7 
Gym. Levy. 

Query : What mill levy can an independent district make for 
Gym p urposes ? 
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H eld: Section 847 subdivision 13 ; Comp. Stat, makes provi
sion for a one mill levy. 

G. E. Pennell, J anu a ry 22, 1 920. 

High School-Year. 

Query : What is a high school year? 

Held: · A high s_chool year consists of th e full term of nine 
months. 

A. Meyer, August 20 , 1 919. 

Joint School Distr;icts-Acco1mts. 

'Query: Is it necessary that the accounts in joint school dis
tricts be kept a part and separate? 

Held: It is. 
B. M. Coolidge, April 12, 1920. 

Lapsed Dist1'ict-Sale l'rope1'ty. 

Query : What authority must coun ty superintendents h ave to 
sell property in lapsed districts? 

H eld: No other a uthori ty than the fact that such district has 
lapsed. 

Fra nces L . Mills, July 28, 1919 . 

Lapsa,tiion- Petition. 

Query : What is t he proper procedure to follow when a dis
trict lapses? 

Held : Wher e a district lapses the better practice is to file a 
petition with the board of county commissioners for attachment 
of property of such lapsed distr ict to another district. 

Frances L. Mills, J uly 28, 1919 . 

Mandamus-Construction. 

Query: Will mandamus lie to compel the board of sch ool 
trustees to proceed with the erection of a school building when 
funds for t he construction thereof have been lawfully voted? 

H eld: It will. 
Commissioner of E ducation, June 23, 19 1 9. 

' 
Mar11iage--b1dustr-ial School-~elease.: 

Query : Does marriage after commitment to the industrial 
school operate as a re lease and discharge of a minor committed to 
that school? 

H eld : No . 
Commissioner of Education, September 2, 1919. 

Nepotism Laws-School Distl':rcts Application. 

Query : 

Held: 
reads. 

Does t h e anti-nepotism law apply to school districts? 

No, but Section 893 Comp. Stat., is in force just as it 

State Superintendent of Public Instruction, April 10, 1919. 

J 
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Private School. 

Query: What constitutes a private school? 

Held: It is necessary that the usual course of study and sub
jects taught in public schools be taught in the private schools by 
a proper and competent person each school day and that such course 
of instruction shall be given r egularly. · 

Lela B. Clifford, January 20, 1920. 

Reorganization-Time Taking Effect. 

Query: Where change of boundaries or organization of a new . 
school district is made when does the district take effect? 

Held: Under the prov1sions of Section 82 6 C. S., where change 
of bounl:laries or organization of new district is made the district 
shall not take effect until the opening of the n ext school year. 

E. E . Redfield, State Superintendent, March 2 9, 19 2 0. 

Residence--Parents. 

Query: Is a 1child who resides with some other taxpayer in 
the district but whose parents live outside the district, entitled to 
be enrolled without paying regular tuition? 

lleld: No. The residence of the parents controls. 
Jesse F. Ford, March 17, 1920. 

Rural Higb School-Trustees-Vacancy. 

Query: How is a vacancy in the board of trustees in a rural 
high school filled? 

Held: In the absence of statutory authority making specific 
prov1s10n for aµpointment to fill vacancies under the rural high 
school of trustees the county superintendent may make the same. 

R. S. Wilkie, March 8, 1920. 

Rural High School-Petition. 

Query: By whom should a petition be signed for organiza
tion of rural high school district? 

Held: It is sufficient that a petition be signed by the parents 
or guardians of fifteen or more children of school age who are resi
dents of the proposed new district. 

F. E. Smith, May 19, 1919. 

Rural Higb School Districts-Withd1·awal. 

Query: Where rural high school districts consist of but two 
common school districts may one of these two withdraw? 

Held: Neither one can withdraw, nor can the two withdraw 
and dissolve the district. 

E. E. Redfield, April 10, 1920. 

Rural Higb School-Village--City. 

Query: Does the term "incorporated city" include incor
porated village? 

Held: ·It does not. 
Ralph W . Adair, November 5, 1919. 
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Rural Route&--Attendance-Liabillity. 

Query: Are school districts financially responsible for the 
safety of children? 

Held: It is our opinion that a school district hauling children 
to school, is not. 

T. Turnbull, April 9, 1920. 

Rural Bligh School District-Comm.on School Distl"ict. 

Query: Where common school ·district and rural high school 
district unite for the purposes of conducting a rural high school 
district under the provisions of Section 855, is a new district formed 
and must new trustees be appointed? 

Held: A new district is form ed and new trustees must be ap
pointea. 

George W. Gould, June 18, .1920. 

Finances-Rural High School. 

Query: What laws govern the finances of rural high school 
districts? 

Held: The laws pertaining to common school districts. 
C. B. Walker, March 18, 1920. 

School Building-Unauthorized Site. 

Quelry: May school district trustees erect building on a site 
which has not been designated as provided by law? 

Held: They should not. 
John M. Boyle, March 17, 1920. 

School Districts-Promissory Notes. 

Query: May a school district issue promissory notes? 

H eld: A promissory note executed by the trustees of a school 
district is not a legal obligation of the district. 

' Arthur Leonardson, September 3, 1919 . 

School House. 

Quelry: Where an old school house h as been condemned and 
the district wishes to establish new site for new school house, what 
procedure is necessary? 

Held: An election must be held and new site cannot be estab
lished except by two-thirds vote of the electors voting at said elec
tion in favor of the same. 

Geo. L. Ambrose, September 27, 1919. 

School House-Additional. 

Query: May trustees of a common school district erect an ad
ditional school house? 

Held: Yes, provided they favor the same and bonds are voted 
for its construction. 

R ay Blanchard, October 30 , 1919. 



REPORT OF ATTORNEY GENERAL 49 

School Houses-Single District. 

Quc~ry: ·where there is more than one school house in the dis
trict may the annual meeting provide for a longer term of school 
in one school house than in another? 

Held: They cannot. The minimum term fixed by statute is 
mandatory and cannot be indirectly evaded by main tai.ning part. of 
the school for the minimum term and part for less than the mini
mum term. Pupils are entitled to benefit of at least the minimum 
term. 

Ralph W. Adair, July 29, 1915 . 

Surplus Money- Bond Fund. 

Qu€~~y: May school board authorize county superintendent of 
public instruction to transfer surplus money to its bond fund? 

Held: No. 
John M. Boyle, March 17, 1920. 

Ta'l:es-Reimbursement. 

Query: Have trustees of a school district auth ority to order 
a taxpayer reimbursed for taxes paid by mistake? 

.Held: They have not. 
Louisa Pratt, Septembef 20, 1918. 

Tax-Levy. 

Query : Where the annual meeting fails to levy a special tax, 
may the school trustees under the provisions of Section 880 C. S., 
levy more than 10 mills? 

Held: They cannot. 
M. H. Sebern, April 21, 1920. 

Taxation-Assessed Valuation-Computation. 

Query: How is the assessed valuation of school property to 
be determined for bond purposes? 

H eld: The assessed valuation of the property of a school dis
trict should be the assessed valuation which exists at the time of 
the authorization of the bond issue . For example the assessed val
uation for the year. 1919 should be used on and after January 1, 
1920, etc. 

John M. Boyle, March 17, 1920. 

Special Tax Levy-County Comm:i'ssioners. 

Query: Do the county commissioners have power to call a 
special e lection for the purpose of levying a special tax to take . care 
of existing school indebtedness? 

H eld: They do not. 
Oles & Wedekind, January 30, 1920. 

Teachet'S Examination-Place. 

Query : Is it not a violation of Section 947 C. S., to hold teach
ers' examinations in different pa rts of the county for convenience of 
applicants? · 
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Held: Not n ecessarily so. 
Seth McAllister , F:ebruary 20, 1920 . 

Teachers Examinabion-Place--Supervision. 

Query: May teachers' examinations be held at any other place 
than the county seat? 

H eld: Teachers' examinations should be held at the county 
seat. However, they may be h eld in other parts of t he· county with
ou t violating the provisions of Section 818. 

Que!ry : Must teachers' examinations be held under t h e per
sonal supervision of county superintendents? 

Held: They can be h eld under the duly a u thori zed represen
tative of the county superintendent. 

Seth McAllister , February 20, 192 0. 

Warrants-School Buildings. 

Query: Can deficiency warrants be issued for school construc
tion purposes? 

Held: No. Section 912 is limited to ordinary school and 
institutional expenses and not extraordinary expenses such as build
ing . 

Roy W . Carlton , May 24, 1920. 

Warrants-Issuance. 

Quen' : Can a school district issue warr ants against moneys 
which h ave been levied but not collected? 

Held: Yes. 
Blanche Skipper, August 18, 191 9. 

Workmen's Compensation- School Districts. 

Qudry : Do employees of school districts com e under t he· pro
visions of the Workmen's Compensation act? 

H eld: They do . 
Olive Petrashek, November 3, 191 9. 

SOLDIERS AND SAILORS 

Re tired Soldiers-Fees:._Exemptions. 

Query: Is t here any law which would r elieve world war vet
er an s from paying the usual recording fees to the county r ecorder 
for the r ecording of their dischar ges from service? 

Held: There is not. 
G. E . Bowerman, Commissioner of Finance, October 13, 1919. 

Soldiers-Cai-ey Act Entries. 

Query: Can the resident r equirements on Carey Act entries 
held by soldiers or sailors be waived? 

Held: They can not. 
W. G. Swendsen, June 24, 1919 . 

Soldiers-Legislatio;n. 

Query : I s there at the present time in your state any legis-
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la tion providing for a bonus or other recognition of your service 
men? 

H eld: Chapter 24 of the 19 19 Session Laws, page 90, known 
as the Soldiers' Set tlement Act, appropriated one million dolla r s 
to be used in co-operation with the federal government to provide 
useful employment and rural homes for soldiers an d sailors. This 
act, however, is conditional on the passage by ·Con gr ess of the United 
States of what is known as the Soldiers Settlem ent Act. 

Chapter 71 of t h e 1919 Session Laws, page 2 4 8, authorizes 
municipal corporations to expend not to exceed in the aggregate 10 
per cent of the assessed full cash value of tke r eal estate and per
sonal property in a municipality for the purchase, er ection, con
struction and furni shing of soldiers' memorials consisti.n g of such 
buildings, or monuments, or building sites for the use of the munici
pal corporation and for the entertainment of soldiers in the late 
European war. 

Section 67, 1919 Session L aws, page 42, makes provision for 
the creation of a uniform memorial commission to determine the 
kind, character, design and style of a memorial to be erected in 
t he county seat of each county in the State of Idaho. 

American Red Cross, November 1, 1919. 

Soldiers MCJrnorial-Design. 

Quer~· : Must the bronze statue provided fo r by Chapt er G7, 
1919 Session Laws be of uniform style and design for each county? 

Held: It must. 
Calvin Kellar, April 9, 1920. 

Soldiers-Poll Tax. 

Query: Are ·honora bly di scharged soldie r s and sailors of the 
late war with Germany required to pay road poll tax? 

H eld: They are not. 
Jerome D. McColl, May 29, 1919. 

STATE L ANDS 

Carey Act-Pateut--Decree of Distribution. 

Query: Where a final certificate issues in the n a me of one 
who dies before the issuance of patent to whom should the patent 
be issued? 

Held: It is our understanding that a Carey Act entry is pro
bated the same as any other piece of real estate and on entry of 
the final decree in a probate m atter the heirs named in the decree 
would stand in place of the deceased and patent would issue to them. 

W. G. Swendsen, January 6, 1920. 

Deeds- Fees-Collection. 

Query: What officer shall collect and account for fees for 
deeds issu ed for state lan ds? 

Hcld: The State Land Commissioner has this duty. 
L and Commissioner, December 1 5, 1919. 

Deeds-Signing. 

Query: What official should sign deeds to state. lands? 



52 REPORT OF ATTORNEY GENERAL 

Held: Such state deeds shall be signed by the Governor, count
ersigned by the Secretary of State with tthe Great Seal of the state 
affixed and counter signed by the Land Commissioner with the seal 
of his department affixed. 

Land Commissioner, April 1, 1920. 

Irrigation District--fucluded. 

Query: Can the state lands which are included in an irriga
tion district be assessed for maintenance or other charges for assess- · 
men ts assessed against said lands and such assessments be enforced? 

Held: 
lands. 

Such assessments cannot be enforced against state 

Charles Stout, November 5, 1919. 

Lava Hot Springs-Sale of Land. 

Query: Has the state any authority to plat and sell the land 
set aside by the Government at Lava Hot Springs for a state in
stitution or public use? 

Held: It has not. 
Land Commissioner, June 21, 1919. 

Lela.sing-Auctioning. 

Query: Can the board lease school lands without auctioning 
the same off where there is more than one applicant? 

Held: It must auction same under the provisions of Section 
2910 c. s. 

Query: Can the board refuse to lease lands to an alien who 
has made application to become a citizen? 

Held: It can not. 
State Board of Land Commissioners, May 26, 1920. 

Mortgage Foreclosure>--Di'sposition. 

Query: What disposition is authorized to be made of lands 
acquired by the state through foreclosures of mortgages securing 
payment of funds loaned from the school fund? 

Held: Lands acquired in the above manner may be sold the 
same as other school lands. · 

I. H. Nash, Land Commissioner, June 5, 1919. 

Stock Grazing-N on-reside)J.ts. 

Query: What are the rights of non-residents in bringing stock 
from other states to Idaho for the purpose of ranging the same upon 
the public domain? 

Held: Such non-residents have the same rights to the use of 
the public domain in the State of Idaho as do residents of the state. 

Query: What is the right of non-residents to use of the state 
fands? 

Held: Section 4, Rules of the state land board, makes certain 
provisions applicable to leases of· such nature. 

Frank Bre$1lears, May 31, 1919. 

• 
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Unfenced Land-Grazing. 

Query: Can sheep be kept off from all unfenced land within 
two miles of your place, even though such lands are patented and 
leased by the sheep men? 

Held: They can not; sheep men have the same right as any 
one else to graze lands leased by them. 

Query: Do you have authority to herd a neighbor's stock off 
unfenced land leased by you? 

Held: You have such authority. 
A. G. Nettleton, May 15, 1919. 

TAXATION 

Back Taxes--ConunissiOner of Finance-Authority. 

Query: What authority does the Commissioner of Finance 
have to insist that the collection of these taxes be made through 
the proper county officers? 

Held: He has full authority to insist upon a collection of all 
these taxes. 

Query: In the collection of taxes of this character is the pro
cedure similar to the collection of delinquent taxes on real estate, 
or are they collectible as personal property taxes? 

Held: It is our opinion that the taxes upon the operating 
property of public utilities must be collected the same as taxes 
upon real property. 

Hon. G. E. Bowerman, October 25, 1919. 

Charutable Orga;nizations. 

Query: Is a hospital conducted by a local church organization 
which is not .expected to be a money-making concern, liable to taxa
tion in this state? 

Held: Where no profit is derived such hospital is not subject 
to taxatiori. 

0. A. Johaneson ,April 5, 1919: 

De]linquent Tax Certificates 1918--Sale. 

Query: Are county officers compelled to sell delinquent tax 
certificates in the hands of the county to persons who wish to pur
chase them, the inquiry applying alike to 1918 taxes and those of 
former years? 

Held: Delinquent tax certificates based on taxes for 1917 and 
first half 1918 and now held by the county may be sold if the county 
auditor desires to sell them. 

Minnie Carson, June 30, 1919. 

Delinquent Taxes-Computation. 

Query: How should interest upon delinquent certificates be 
computed-should fractional months be considered as a full month? 

Held: It is our opinion tha t in computing such interest on de
linquent certificates fractional months should be figured as whole 
months. 

Hon. G. E. Bowerman, July 28, 1919. 
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Delinquencies- Foreclosure . 

Query: Is there a conflict l;>etween certa in provisions of Cl}.ap
ter 151, 1917 Session Laws, and Chapter 36 ,19 17 Session Laws? 

H eld: There is, and in case of conflict, the provisions of Ch ap
ter 151, 1917 Session L aws, shall gove rn. 

Commissioner of Finance, April 3, 19 2 0. 

Ddlinquent Taxes-Interest. 

Query : May a t ax collector in the the State of Ida ho legally 
collect interest on delinquent accounts for th e year 1919? 

Held: Yes. 
F ern R. H a rt, Treasurer Canyon County, May 25, 1920. 

Exe mption. 

Query: May an assessor omit from his assessment rolls cer
tain goods which, in his judgment, are entitled to exemption from 
taxa tion, upon a claim by the owner thereof? 

H eld : It is improper for an assessor to omit from his assess
m ent roll household goods , farm m achinery, etc., where the same 
is in his judgment, entitled to exemption from taxation upon a claim 
of t he owner thereof; a nd upon fa ilure of the assessor to assess such 
farm implem ents he would be lia ble on his bond, if the result is 
that a widow, orphan or veteran would receive a gr eater exemp
tion than he is entitled to by law. 

S. H . Smith, February 10, 1919. 

Que1·y: Is the sta te auditor not mistaken in including, for the 
purpose of apportionment of state taxes, the exempt property? 

Held : Sec. 3163 C. S. expressly r eq uires t he including, in a 
separate colu mn, of the exempt proper ty in the county in the 
abstract which the county furnishes the state. 

R alph L. Thompson, September 13, 1919 . 

Feder·al Inheritance Tax_:..State Inheritance Tax . 

• Query: May federal inheri tance taxes be deducted in comput
ing the amo unt of state inheritance t ax? 

H eld:· While the statutes are silent on this point, it is our 
opinion that it should be deducted. 

Shanbach er's Inheri tan ce Tax Research, June 16, 19 2 0. 

l<.,ederaJ Rclserve Stock-Taxation. 

Query: Is the a mount of stock held by local banks in federa l 
reserve banks taxable in making r eturn of their capital stock for 
taxation? 

.H eld: It is not. 
W. P. Kennedy, June 26, 1919. 

Foreign· Bonds. 

Que,ry: Are foreign bonds assessable in the State of Idaho, 
and if so, how can they be assessed? 

H eld: Foreign bonds are· assessable j ust t he same as any 
per sonal property and are assessable in the same m allJler. 

Calvin H azelbaker, June 12, 1920. 
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Highway· District Taxes. 

Query : Is the county en titled to 1 % per cent of a ll highway . 
dist rict taxes? Are not road and bridge taxes exempt from the 
payment of this commission? 

H eld: The county is not entitled to retain 1 lh per cent of 
the road a nd bridge taxes which are levied a nd collected by the 
county commissioners and apportioned among certain taxing 
districts. 

Andrew Chr is tensen, August 7, 1920. 

Personal Property Ta"\'.es-Collection. 

Query: Whose duty is it to collect personal property taxes? 

H eld: The assessor is now charged with the duty of collect
ing not only persona l property taxes upon property assessed by him, 
but a lso delinquent taxes for prior years. 

J . J . Quinn, June 9, 1919 . 

Poll Taxes-Payment. 

Quclry : Must poll taxes be collected in cash ·though IJarties 
desire to work the same ou t upon the road? 

H eld: Yes. 

Query : What aged persons must pay the tax? 

Held: All able-bodied, adult, male persons between the ages 
of 21 and 5 0 years except veterans of t h e Civil War, the la te war 
with Germany and the Spanish-American War. 

K. A. Thayer, July 11, 1919. 

Protest Fees-Special Fund. 

. Query : Is there any provision of the Idaho statutes providing 
for a protest fund? 

Held: There is no provision permitting you to withhold any 
taxes paid under protest from apportionment into their proper funds. 

W. T. James, February 7, 1919 . 

Time of Delinquency. 

Query: When does the· last inst'alment of the 1918 taxes be
come delinquent if not paid? 

Held: tA.s of the first Monday in J anuary, regardless of 
whether the first instalment of taxes is paid or not. 

W. A. Thomas, May 28, 1919. 

WATERS AND WATER RIGHTS 

Application-Discretion. 

Query : Has the depar tment of reclamation discretion in the 
matter of granting or refusing to grant permit to appropriate the 
public waters of the state? 

H eld : It h as not, where the applicant has complied with the 
constitutional and statutory IJrovisions of t he State of Idaho in 
IJreparation and filing of applications for permit. · 

W. G. Swendsen, May 11, 1920. 
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Applications-Priority. 

Query: Where an application is received in your office on 
Sunday and then is unopened, and on Monday another application 
is received covering the same waters covered in the application re
ceived on Sunday, w.hich one is prior in point of time? 

Held: The one received on Sunday, for it appears that the ap
J?lication was actually received in the office for filing at a time 
prior to the time of receiving the one on Monday. 

W. G. Swendsen, November 5, 1919 . 

Lake and Wha.rfage Privilege. 

Query: Does the title to town lots bordering on lake shore 
carry with it the sole privilege of said bit of shore line for wharf
age, boat house and boat lining, etc. ? 

Held: For all practical purposes the owners of the shore line 
may maintain wharfs or docks or other such things in front of 
their property and joining it. 

Duke Robins, January 22, 1920. 

WORI\MEN'S COMPENSATION 

Casual Employment--Definition. 

Query : What constitutes casual employment in the mea ning 
of sub-division (c) of Section 3 of the Workmen's Compensation 
Law? 

Held: The term "casual employment" is not capable of any 
hard and fast definition but on the contrary, the question of wheth
er or not the employment is casual must be determined on ;the 
facts and circumstances of the particular case. The Industrial ·Ac
cident Board has call ed all employment casual which is not within 
the course of the employer's usual and regular business and on the 
other hand has said that the employment was not casual if it came 
within the usual and ordinary course of business. 

R. C. Turner, March 13, 1919. 

Compensation-Refusal to Submit to OperatiO'll-Rcsults. 

Query : Where injuries to a workman result in an inguinal. 
hernia and it is the opinion of the board that a radical operation 
will cure the hernia, but in the absence of such operation the in
juries will result in a permanent partial disability, does a refusal to 
submit to such an operation result in a decrease or stoppage of com
pensation? 

Held: No law w.ill r eq uire merely for the purpose of r elieving 
an employer from pecuniary obligations, that any workman shall 
be forced against his wishes to undergo any serious operation or 
one involving risk of life, and on the other hand a workman should 
not be allowed to capitalize an injury· by becoming a pensioner on 
industry or society when a safe and simple operation will r estore 
his usefulness to society. As to what will be considered a reasonable 
refusal and what unreasonable refusal to undergo an operation, 
is a pure question of fact that will have to be determined by each 
specific case. If an operation be required for cure and is reason
able the workman must submit or else his compensation will be 
forfeit ed. If unreasonable in view of what is before quoted, the 

, 
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board will have no authority whatever to forfeit his compensation 
or decrease the same. 

Dr. Edward T. Biwer, March 12, 1919. 

Employers-AutJ1ority to Enforce Carrying of Insurancei Under Act. 

Query: Is it the duty of the Industrial Accident Board or the 
State Insurance Manager to enforce u pon em ployers the require
ments of law as to carrying insurance under the Workmen's Com
pensation Act? 

Held: It is the duty of the State Insurance Manager to com
pel the taking of insurance to secure compensation and the Indus
trial Accident Board has nothing whatever to do with that particu
la r feature of the matter. 

Industrial Accident Board, J anuary 31, 1919. 

Hospital Contract-Further Liability. 

Query : When an employer complies with the prov1s10ns of 
Section 1 7 of the Workmen 's Compensation Act relative to making 
a hospital contract, is he relieved from furthe r liability? 

Held: It is our 01Jinion that he is relieved from further liabil
ity so far as medical, hospital or surgical attendance for such em
ployee is concerned and for sickness contracted during employment 
(o utside of the acts enumerated) as well as for injuries received 
out of and in course of employment. 

C. 0. Leaf, March 1, 1919. 

Independent Contract--Applicability of Law. 

Query : Is the doctrine of the independent contractors as rec
ognized at common law, applicable to the workmen's compensation 
act? 

Held: It is our opinion that so far as Lhe relalion of the parties 
is in good faith that all independent contractors as defined by com
mon law, the doctrine of independen t contractor will be applicable 
under the workmen's compensation act. In all cases between the 
contracting parties and also between the persons for whom the work 
is ultimately done or intended and the employees of the independent 
con tractor, except in so far as limited to its application to the: em
ployee by Section 110-a of the Compensation Act defining the word 
" Employer." 

State Industrial Accident Board, May 5, 1919. 

Jurisdiction-Co-operatiive Ditch Companies. 

Query: What distinction is there in the law that includes ir
rigation districts and excludes co-operative ditch companies? 

H eld: Sec. 2, Chapter 256 of the Act expressly includes irri
gation districts and under Section 1, Chapter 2 5 6, Compiled Laws, 
it is the opinion of this office that where a co-operative ditch com
pany is not operated for the purpose of pecuniary gain, it does not 
come within the terms of the Act. 

Fred Mitchell, November 4, 1919. 

Jurisdiction-Co-operative Irrigation Corporation. 

Query: Is the Oakley Canal company, a co-operative irriga
tion corporation, included in the workmen's compensation act? 

Held: If the company is carrying on its occupation for sake 
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of pecuniary gain, it does. If not, the provisions of the Act do not 
apply. 

C. A. Bauer, Oakley Canal Company, F ebruary 27, 1919 . 

Jurisdiction--'Corporatio1~ Employees Drawing Large Salaries. 

Query: Are bank cashiers and officers of other corpora tions 
drawing a large salary exempt under provisions of workmen's com
pensation act? 

H eld : Section 2, Section 110-b Compensation Laws, exempts 
all persons whose r emuneration exceeds $2400 a year , h ence such 
employees as you mention will be guided by that provision . 
H on. D. W. Church , Manager of Insurance, February 25, 1919 . 

Jurisdiction--'Higbway Distl'!icts. 

Query : Is a highway district liable for accidents occurring to 
workmen in their employ? • 

HeJd: A highway district is undoubtedly under the provisions 
of the workmen's compensation act. The only safe course for a 
municipality of any kind is to take out insurance in the state insur
ance fund. 

A. G. Hooper, F ebruary 28, 1919. 

Jul"isdiction-Scbool Teach ers. 

Query : ·noes the workmen's compensation act a pply to 
teachers? 

H eld: Under Section 2 of the Act, in our opinion, it does. 
Olive M. Petrashek, November 3, 1919 . 

Jul'isdiction.;__;Sbeep Mein. 

Query: Do sheep men come under . the provisions of the Com-
pensation Act? , 

H eld: It h as been the r uling of a former administration a t 
the time this law was enacted that ·sheep m en come under the terms 
of this Act. This ruling has never been modifie d and it is the rule 
of the Industrial Accident Board in t h e a dministration of the law 
that sh eep men are within' its terms. 

Fall Creek Sheep Company, Ltd., July 6, 19 20. 
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Docket 1919-1920 
STATEMENT OF CASES ARGUED IN THE SUPREME COURT OF 

THE STATE 

CRIMINAL APPEALS 
State vs. George\ Askew, (32 Ida. 456; 184 Pac. 473.)-De

fe ndant convicted in the District Court of the Ninth Judicial Dis
trict for J efferson County, Hon . Edward A. Walters, Judge, of t h e 
crime of voluntary mansla ughter. Judgment of conviction affirm
ed October 11 , 1919. 

State vs. Charles Crawford, (32 Ida. 165; 17 9 P ac . 51 1. )-De
fendant convicted in the District Court of the Seventh Judicial Dis
trict for Canyon County, Hon. Ed. L. Bryan, Judge, of the crime of 
battery. Judgment of conviction reversed March 19, 1919. 

State vs. GeorgcJ Mantis, (32 Ida. 724; 187 Pac. 268 .- Defend
an t was convicted in the District Court of the Fifth Judicia l District 
for Bannock County, Hon. J. J. Guheen, Judge, of t h e crime of at
tempting to induce a female to r eside with him for immoral pur
poses. Judgment of conviction r eversed February 13 , 1920. 

State vs. ·David Mc.Loy and Ralph Zufelt, ( 3 2 Ida. 4 5 0; 18 4' 
Pac. 470) .-Defendants were convicted in the District Court of the 
Ninth Judicial District for Fremont County, Hon. James G. Gwinn, 
Judge, of the crime of conspiracy to commit extor tion. Judgment 
of conviction reversed October 8, 1919 . 

State vs. Jim Montana, (32 Ida. 374; 182 Pac. 857).-Defend
ant was convicted in the District Court of the Second Judicial Dis
trict for Latah County, Hon. Edgar C. Steele , Judge , of the crime of 
h aving possession of intoxicating liquors. Judgment of conviction 
was affirmed July 8, 1919. 

State vs. Martin Mushrow, (32 Ida . 562; 185 Pac. 1075).-De
fendant was convicted in the District Cour t of the Eighth Judicial 
District for .Bonner County, Hon . John M. Flynn, Judge, of the crime 
of selling intoxicating liquors. The judgment was aff irmed Decem
ber 22 , 1919. 

State vs. Tony Raponi. (32 Ida . 368 ; 182 Pac. 855) .-Defend
ant was convicted in the District Court of the Second Judicial Dis
trict for Latah County, Hon. Edgar C. Steele, Judge, of the crime 
of h aving possession of intoxicating liquor. Judgment of convic
tion was aff irmed July 8, 1919. 

State vs. John T. Ray, (32 Ida. 363 ; 182 P a c. 857) .-Defend
ant was convicted in the District Court of the· Tenth Judicial Dis
trict for Nez Perce County, Hon. Wallace N. Scales, Judge, of the 
crime of unlawful possession of intoxicating liquors. The judgment 
was a ffirmed July 8, 1919. 

State vs. Henry Ricks and Edward Levine, ( 3 2 Ida. 2 3 2 ; 18 0 
Pac. 2 5 7) .-The defenda nts were convicted in the District Court 
of the Ninth Judicial District for Madison County, Hon. James G. 
Gwinn, Judge, of the crime of rape. From a judgment of crime de-
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fendants appealed. Motion made in the Supreme Court for a new 
trial. Motion was denied April 1, 1919. 

State vs. P. A. Wb)i'slcr, (32 Ida. 520; 185 Pac. 845).-De... 
fendant was convicted in the District Court of the Seventh Judicial 
District for Washington County, Hon. Isaac F. Smith, Judge, of the 
crime of arson in the second degree. Judgment of eonviction af
firmed March 29, 1919. 

State vs. Lavon Williams and De'wey Arnold, (32 Ida. 239; 180 
Pac. 259).-Defendants were convicted in the District Court of the 
Ninth Judicial District for Ma dison County, Hon. James G. Gwinn, 
Judge, of the crime of rape. From a judgment of crime defendants 
appealed. Motion made in the Supreme Court for a new trial. Mo
tion was denied April l, 1919. 

State vs. Merle Bowman, (Not reported) .-Defendant convicted 
in the District Court of the Third Judicial District for Ada County, 
Hon. C. P. McCarthy, Judge, of the crime of unlawfully transport
i,ng intoxicating liquors. Appeal dismissed, judgment affirmed 
July 31, 1920 . 

State vs. Vicente Bilboa and R. B. Howard, (33 Ida. --; 190 
Pac. 2 4 8) .-Defendants convicted in the Third Judicial District 
Court for Ada County, Hon. C. P . McCarthy, Judge, of the crime 
of unlawfully transporting intoxicating liquors. Judgment reversed 
July 9, 1920. 

State vs. Peter Bidegain, (33 Ida.--; 189 Pac. 242).-De
fendant convicted in the Fourth Judicial District for Blaine County, 
Hon. James R. Bothwell, Judge, of violation of Sec. 8333 Compiled 
Statutes, (trespass law). The conviction was reversed May 13, 1920. 

State vs . Charles l\focton, et aJ., (Not reported) .-The defend
ants were acquitted in the District Court of the Tenth Judicial Dis
trict for the County of Nez Perce, Hon. Wallace N. Scales, Judge, of 
the crime of gambling. Appeal dismissed, judgment affirmed June 
23, 1920. 

State vs. E. E. l\larcoe, ( 3 3 Ida. --; -- P ac. - · -) .-De
fendant was convicted in the District Court of the Fifth Judicial 
District for Bannock County, Hon. Robert M. Terrell, Judge, of 
the crime of unlawful possession of intoxicating liquors. Judgment 
reversed November 29, 1920. 

State vs. 'Villi.am N. Nelson, (Not reported) .-Defendant was 
convicted in the District Court of the Eighth Judicial District for 
Kootenai County, of violation of the Syndicalis m Laws of the State 
of Idaho. Appeal dismissed, judgment affirmed November 8, 1920. 

State vs . Hem·y Poynter, (Not reported) .-Defendant was con, 
victed in the District Court of the Fifth Judicial District for Ban
nock County, Hon Robert M. Terrell, Judge, of the crime of unlaw
ful possession of intoxicating liquors. Appeal dismissed, judgment 
affirmed September 10, 1920. 

State vs. Jack Coble, (Not reported) .-Defendant was convicted 
in the District Court of the Fifth Judicial District for Bannock 
County, Hon. Robert M. Terrell, Judge, of the crime of unlawful 
possession of intoxicating liquors. Appeal dismissed, judgment af
firmed September 10, 1920. 

State vs. CLaude ·H. Roberts, ( 3 3 Ida. --; 18 8 Pac. 8 9 5) .
Defendant was convicted in the District Court of the Third Judicial 
District for Ada County, Hon. Carl A. Davis, Judge, of the crime of 
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obtaining money under false pretenses. Judgment reversed April 
20, 1920. 

State vs. J, A. Shdehan, 33 Ida.--; 190 Pac. 71) .-Defend
ant was convicted in the District Court of the Third Judicial Dis
trict for Ada County, Hon. Chas. P. McCarthy, Judge, of the crime 
of unlawfully transporting intoxicating liquors. Judgment affirm
ed June 9, 1920. 

State vs. William Dwyer, (33 Ida. --; 191 P ac. 203).-De
fendant was convicted in the District .Court of the Eighth Judicial 
District for the County of Benewah, Hon. Robert N. Dunn, Judge, 
of the crime of burglary in the second degree. Judgment affirmed 
July 24, 1920. 

State vs. W. J. Grinunett, ( 33 Ida. --; -- Pac. --) .
Defendant was convicted · in the District Court of the Seventh Ju
dicial District for Washington County, Hon. I. N. Smith, Judge, of 
the crime of grand larceny. Judgment reversed November 17, 1920. 

State vs. W. S. Hopson, (Not reported) .-Defendant was con
victed in the District Court of the Fifth Judicial District for the 
County of Bannock, Hon. Robert M. Terrell, Judge, of the crime of 
unlawful possession of intoxicating liquors. Appeal dismissed; judg
ment affirmed September 10, 1920. 

State vs. Stephen Mall~t, (33 Ida. --; -- Pac.--).-:
Defendant was convicted in the District Court of the Fourth Judicial 
District for .Blaine County, Hon. James R. Bothwell, Judge, of the 
crime of trespassing sheep range. Judgment reversed May 6, 1920. 

State vs. Harry P. Hw1ter, (Not reported) .-Defendant was 
convicted in the District Court of the Sixth Judicial District for 
Custer County, of violation of the liquor laws in possessing intoxi
cating liquors. Judgment affirmed. Appeal dismissed September 
2, 1919. 

State vs. J. N. McBl'ide,-Defendant was convicted in the Dis
trict Court of the Seventh Judicial District for Canyon County, 
Hon. Ed. L. Bryan, Judge, of violation of liquor laws. Judgment 
affirmed May 29, 1920. 

MATTERS OF ORIGINAL JURISDICTION OF A 
CIVIL NATURE, IN THE SUPREME COURT. 

State of Idaho, ex rel!., Attorney GeneraJ, plaintiff, vs. John ·w. 
Eagleson, Treasurer, State of Idaho, defendant, ( 3 2 Ida. 2 7 6 .: 181 
Pac. 9 34) .--tA.pplication for wri t of mandate; altei·native writ is
sued and d.emurrer to answer sustained, June 11 , 1919. 

State of Idaho, ex rel., \.V. J. HaJl, Oommissionet' of Public 
\.Vorks, and Roy L. Black, Attorney General, plaintiff, vs. Johjn W. 
Eagleson, Treasurer of the State of ldaJ10, defendant, ( 3 2 Ida. 2 8 O; 
181 Pac. 9 3 5) .-Application for writ of mandate; alternative writ 
issued and demurrer to answer su stained, June 12, 1919. 

CASES ARGUED AND SUBMITTED BUT NOT DECIDED 

State vs. Ramirez.-Defendant convicted in the District Court 
of the Ninth Judicial District for Madison County, Hon. J. G. Gwinn, 
Judge, of the crime of murder in the first degree. Sentenced to 
hang. 
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State vs. Melvin Pett.it.-Defendant convicted in the District 
Court of the Fourth Judicial District for Twin Falls County, Hon. 
W. A. Ba bcock, Judge, of the crime of rape. 

State vs. Henl'y C. Voss.-Defendant convicted in t he District 
Court of the Eighth Judicial District for Kootenai County, Hon. R . 
N. Dunn, Judge, of involuntary manslaughter. · 

State vs. Peter Bidegain.-Defendant convicted in the District 
Court of the Sixth Judicial District for Custer County, Hon. C. P. 
McCarthy, Judge, of violation of Section 8 3 3 3, Compiled Statutes 
(grazing sheep on cattle range). 

State vs. Henl'y Ricks and Edward Lev1ine.-Defendants con
victed in the District Court of the Ninth Judicial District for Madi
son County, Hon. J. G. Gwinn, Judge, of the crime of rape. Motion 
made by Attorney General to dismiss appeal. 

State vs. La\ron Willia.ms and Dewey Al'nold.-Defendants con
victed in the District Court of the Ninth Judicial District for Madi
son County, Hon. J. G. Gwinn, Judge, of the crime of rape. Motion 
made by Attorney General to dismiss appeal. 

CASES READY FOR ARGUMENT 

State vs. A. E. Blank.-Defendant convicted of grand larceny, 
Seventh Judicia l District, Washington County. 

State vs . . Jer1·y Becker, Jr., and Harrison Becker.-Defendants 
convicted of violation of cattle range law, Sixth Judicial District, 
Lemhi County. 

Sta.te vs. Joseph H. Moodie.-Defendant convicted of violation 
of cattle range law, Sixth Judici.al District, Lemhi County. 

State vs. William Boyles.-Defendant convicted of grand lar
ceny, Seventh Judicial District, Washington County. 

Stat.€1 vs. Frank Brassfielcl.-Defendant convicted of grand lar
ceny, Third Judicia l Dlstrict, Ada County .. 

State vs. Roscoe A. Colvar cl.-Defendant convicted of violation 
of liquor laws, Seventh Judicial District, Canyon County. 

State vs. T. C. Catlin.-Defendant convicted of running cattle 
at large in herd district, Third Judicial District, Ada County. 

State vs. Spiro Fellis ancl Geo. Geo1·gantopoulos.-Defendants 
convicted of violation of liquor laws, Fifth Judicial District, Ban-
nock County. · 

State vs. A. 1\1. Farmer.-Defendant convicted of the crime of 
rape, Sixth Judicial District, Bingham County. 

State vs. Oscar l<'orcl.-Defendant convicted of the crime of 
adultery, Seventh Judicial District, Canyon County. 

State vs. E. M. Goodrich.-Defendant convicted of violation of 
liquor laws, Third Judici al District, Ada County: 

State vs. Mike Petrngalli.-Defendant convicted of violation of 
liquor laws, Second Judicial District, Latah County. 

Sta.te vs. Henry Poynte!l'.-Defendant convicted of violation of 
liquor laws, Fifth Judicial District, Bannock County. 

State vs. T. A. Sterrett.-Defendant convicted of violation of 
liquor laws, Fifth Judicial District, Bannock County. 
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State vs. Otiis Syster a111d Mollie Syster.-Appeal taken from 
bond to keep the peace, Fourth Judicial District, Gooding County. 

State vs. Charles \V. Suook.-Defendant convicted of grazing 
sheep on cattle range, Sixth Judicial District, Lemhi County. 

State vs. J. A. Sheehan, alias W. T. Watson.'---Defendant con
victed of obtaining money under false pretenses, Third Judicia l Dis
trict, Ada County. 

State vs. Fermin Subisaretta.-Defendant convicted of viola
tion of cattle range law, Third Judicial . District, Boise County. 

State vs. John White.- Defendant convicted of violation of 
liquor laws, Seventh Judicial District, Canyon County. 

OTHER APPEALS PENDING 

State vs. W. D. Grover, Jr.-Defendant convicted of invoi'un
tary manslaughter. 

State vs. Lenard Hm·st.-Defendant convicted of grand lar_ceny. 

State vs. T. E. Hawkins, et al.-Defendant convicted of viola
tion of liquor laws. 

State vs. Albert Jutila and Matt l{obkonen.-Defendants con
victed of simple assault. 

State vs. Frank A. Miller.-Defendant convicted of grand Jar- • 
ceny. 

State vs. Nkk Mitchell and Clyde H. Smith.-Defendants con
victed of robbery. 

State vs. Dennis McCarthy.-Defendant convicted under Syn
dicalism Laws. 

State vs. Leo Noonan.-Defendant convicted of violation of 
liquor laws. 

State vs. Gust Poulos.-Defendant convicted of adu ltery. 

State vs. Fred Root.-Defendant convicted of violation of 
liquor laws. 

State vs. Harold 1\1. Sims.-Defendant convicted of adultery. 

State vs. Frank Sull!ivan, et al.-Defendants convicted of burg- · 
lary. 

State vs. A. J. Steensland.-Defendant convicted of violation 
of liquor laws. 

State vs. C. H. Williams.-Defendant convicted of violation of 
liquor laws. 

State vs. Thomas Athens.-Defendant convicted of violation of 
liquor laws. 

State vs. Tom Atheus.-Defendant convicted of violation of 
liquor laws. 

State vs. Charles L. Audei·son.-Defendant convicted under 
Syndicalism Laws. 

State vs. Miles Anthony.-Defendant convicted under Syndical
ism Laws. 

State vs. Hamp Cooper.-Defendant convicted of violation of 
liquor laws. 
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State vs. Edward ,V, Douglass.~Defendant convicted of crime 
of burning hay. 

State vs. Dong Sing alld Lo Ming.-Defendants convicted of 
murder. 

State vs. William Ding mru1 .-Defendant convicted under Syn
dicalism Law. 

State vs. Charles Ernst.-Defenda nt convicted of murder . 

State vs. Jolm Otis Ellis .-Defendan t convicted under Syndica l-
ism Law. ' 

State vs. J. J. Mcl\lurphy.-Defendant convicted · under Syndical
ism Law. 

CIVIL CASES IN THE DISTRICT COURTS 
State of Idaho, ex r el, Ch a l'les E . F ols om and H enry Childhauer, 

plaintiffs, vs. W. J. Han, Commissi on er of Public Works.-For al
ternative writ of mandate in the Dis t r ict Court of t h e Third Judicial 
District of the State oi Idaho for Ada County, to compel defendant 
to permit inspection of certa in books and r ecords in his office ; pe ti
tion for writ granted. 

E. Ralph Evans vs . \Val'l'en G. Swendsen , Commissioner of Rec· 
lamation, State of ldaho.- In th e District Court of the Third Judic
ial District of the State of Idaho for Ada County; petition for writ 
of mandate; writ granted. 

Wm. H. Eva\Ils vs . J. E. Ellis, l i'ed eral Inspector of Live,s.tock 
and John Adam.s, a s Director of AnJmal Industry of the State 0 11'.° 
ldaho.-Action in the District Court of the Third Judicia l Dis trict 
of the State of Idaho for Ad a County for inj unction to r estr a in de
fendants from sla ughtering cow ; granted. 

Samuel Still.man., e t al., vs. The Ida ho Citizens G1·azing Asso
ciation, a corporation, e t aJ .-Act ion in t h e Distri ct Court of the 
Fifth Judicial District of the State of Idaho fo r Ba nnock County, 
transferred on motion for ch a n ge of venue to Ada County to compel 
cancellation of lease of certa in grazing lands a nd to compel board 
of land commissioners to offe r t he lease at a u ction ; issue j oined ; 
judgment for defendant. 

CASES PENDING 

Statcl of IdaJio vs . A. C. Hindman.-Act ion in the District Court 
of the Third Judicial Distri ct of the Sta te of Idaho for Ada County 
for collection of moneys pa id by st a t e in excess of sala ry allowed. 

State of Idaho vs . S. F. Hartman.-Action in the Third Judicia l 
District of the State of Idaho for Ada County for the collection of 
excess moneys paid by the s ta te as sala r y for chief clerk in the office 
of secretary of s tate. 

State of Idaho vs . Fred H errick and t h e E xp<}l't Lumber Com
pany .-Suit in the Eighth Judicial Distric t of t h e State of Idaho for 
Benewah County; injunction to preven t tim ber cutting in Hey
burn park. 

State of Idaho, ex rel., Roy L. Black, Attorney Gen.er a!, StateJ 
of Idaho, ru1d W. J. Hall, Commissioner of Public Works of saiid 
State vs. Fred Herrick and Milwaukee Lumb€'1 Compru1y, a corpora
tion.-Suit in the Dis trict Court of the Eighth Judicial District of 

l .. 
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the State of Idaho for Benewah County; suit for injunction to r e
strain timber cutting in Heyburn park. 

Ada Harrison vs. W. G. Swendsen, Commissioner of Reclam,a,:. 
tion.-In the District Court of the Fourth Judicial District of the 
State of Idaho for Camas County, for decree to water s uf Cow creek. 

Emil Hend1•i'ckson vs. Wm. C. Griffin', Rolla Griffin, and the 
State of ldaho.-Suit in the District Court of th e Se•cond Judicial 
District of the State of Idaho, County of Latah; to quiet title. 

B. B. Harger, et al., vs. Warren G. Swendsen, Commissioner of 
Reda.mation.-Injunction proceedings to govern distribution of wa
ters of Mackay dam in the District Court of the Sixth Judicia l Dis
trict of the State of Idaho for Butte County. 

State of Idaho vs. Chal'les S. Moody.-Action in the Third 
Judicial District of the State of Idaho for Ada County for recovery 
of moneys unlawfully held. 

A. W. Warr vs. W. G. Swendsen, Commissioner of R eclan1ation. 
~Action in District Court of the Fourth Judicial District of the 
State of Idaho for Blaine County; summary adjudication of water 
rights. 

Fred H. Bri11ckeu vs. Melton M. Adamson.-Suit in the District 
Court of the Second Judicial District of the State of Idaho for Latah 
Co17nty to quiet title. 

tate of Idaho, ex rel., Milton A. Brown on complai'llt of Jennie 
E. Kelleher vs. Margaret Burnliam.-Action ouster proceedings in 
the District Court of the Sixth Judicial District of the State of Ida
ho, for Custer County. 

S. J . Boon£\ vs. State of Idaho, et al.-Suit in Distriet Cour t of 
the Second Judicial District of the State of Ida ho for Latah County 
to quiet title. 

Mildred Bain b y Fred Bailn, her guardian ad litem vs. Stanley 
I. Robinson and 0. E. Bossen .-Suit in District Court of the Seventh 
Judicial District of the State of Idaho for Payette County, to re 
cover damages for unlawful arrest. 

Ira R. Chaney vs. \V. G. Swendsen.-Summary adj udication of 
water rights in the District Court of the Fourth Judicial District of 
the State of Idaho for Blaine County. 

Thomas M. Carlisle vs. \V. G. Swendsein, Comm;issione<i• of Rec
lamation, et al.-Water adjudication; in the District Court of the 
Sixth Judicial District for Butte County. 

In thiei Mattter of. Drainage Dis.trict No. 4, Benewah County~ 
State of Idaho.-Remonstrance State of Idaho, in the District Court 
of the Eighth Judicial District of the State of Idaho for Benewah 
County. 

Maurice l<"alk and Leon Falk vs. State of Idaho.-Action in the 
District Court of the Ninth Judicial District for Bonneville County; 
to quiet title. 

I 

Fall ~iver l1•rigation Company, a corporation, vs. W. G. Swend
sen, ConunisS'i'.oner of Reclamation.-Suit to correct error in water 
decree in the District Court of the Ninth Judicial District of the 
State of Idaho for Fremont County. 

State of Idaho vs. Leroy C. Jones and the American Surety Com.
pany of N~w York, a corporation.-Action to r ecover shortages of 
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moneys in office of Fish and Game Warden, in the Dis\rict Court 
of the Third Judicial District of the Slate of, Idaho for Adl!- County. · 

Habeas Corpus Proceedings; in re Nick ~ooheals.-Petition 
made for writ of h abeas corpus for release frOJA St~te Penitentiary; 
writ granted. 

John G. Fralick, Commissiooi.er of Comm61,'C6 and Industry,. 
State of Idaho, vs. Coeur d'Alene Bank and Trust Company, a COi"-' 

po1·atio11.-Actibn in the District Court of the Eighth Judicial Dis
trict of the State of Idaho for Kootenai County for the appointment 
of special deputy for insolvent bank. 

State of Idaho and Joh.n G. Fralick, Coll1(ID.issioner of Commerce 
and Industry, State <>f Idaho, vs. Stock Gr<>wers Bank and Trust 
Company, a corp<>ration.-Action in the District Court of the Fifth 
Judicial District of the State of Idaho, for Bannock County, appoint
ment of a special deputy for insolvent bank. 

State of Idaho and John G. Fralick, Commissi<>n,er- of Commerce 
and Industry vs. Grangeville Savings and Trust Oom"'nf, a corpora
tion.-Action in the District Court of the Fifth Judtoial District of 
the State of Idaho, for Bannock County, for the appointment of spe
cial deputy for insolvent bank. 

PROBATE PROCEEDINGS 

Estate of Frank E. Howard, Soldiet•; Ada C<>unty. 
Estato of Charles Wmant, Soldier; Ada County. 

UNITED STATES SUPREME COURT 
State vs. J. N. McBride.-Criminal prosecution for violation of 

the liquor laws of the State of Idaho; judgment of conviction ar
firmed by the State Supreme Court May 29, 1920; appeal to the 
United States Supreme Court filed August 18, 1920. 

FORECLOSURE PROCEEDINGS 
SUITS CLOSED 

State of Idaho vs. A. A. Wolfe. 

State of ldah<> vs. Ross et al. 

State of Idaho vs. Rogers et al. 

State <>f Idaho vs. Rafililin et al. 

State of Idaho vs. Hale et al. 

State of Idaho vs. Garver et al. 

State of Idaho vs. Andrew et al. 

State of Idaho vs. Bowman et al 

State of Idaho vs. Atkinson et ux. 

State of Idaho vs. Bowman et al. 

State <>f Idaho vs. George et al. 

State of Idaho vs. Graham et al. 

State of Idaho vs. Cramm.· et al. 

• 
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r State of Idaho vs. Ayers et al. 

State of Idaho vs. Watkins et al. 

State of Idaho vs. Cook, Ira H. 

State of Idaho vs. Hall et al. 

State of Idaho vs. McJilton et al. 

State of Idaho vs. Buster et al. 

State of Idaho vs. Harrington et al. 

State of Idaho vs. Wolfe et al. 

State of Idaho vs. Widings et al. 

State of Idaho vs. Curtis et ux. 

State of Idaho vs. Bradbury et al!. 

State of Idaho vs. Siepert e t al. 

State of Idaho vs. Haws et al. 

State of Idaho vs. Wardell et al. 

State of Idaho VS'. Commons et al. 

State of Idaho vs. Mortis et al. 

State of Idaho vs. Bolz et al. 

State of Idaho vs. Post et al. 
# 
" 

State of Idaho vs. McFall et al. 
; ~ 

State of Idaho vs. Trenam et al. 

SUITS PENDING 

State of Idaho vs. Morrison et al. 

State of Idaho vs. Neves et al. 

Staoo of Idaho vs. Foulks et al. 

State of Idaho vs. Black, Wililiam 

State of Idaho vs. Drennan et al. 

State of Idaho vs. Smith et al. 

State of Idaho vs. Norton et al. 

State of Idaho vs. Rettig et al. 

State of Idaho vs. Muir et al. 

State of Idaho vs. Land et al. 

State of Idaho vs. Hartley et al. 

Stak1 of Idaho vs. Field et al. 

t State of Idaho vs. Colburn et al. 

State of Idaho vs. Coate et' al. 

State of Idaho vs. Beede et al. 
,,, State of Idaho vs. Johnson et al. 

State of Idaho vs. McTaggart et al. 

State of Idaho vs. Altschul et aL. 
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State of Idaho vs. P etc:rs et al. 

State of Idaho vs. Cruse, Josiah A. et al. 

State of Idaho vs. Cruse , Carolline E. et al. 

State o( Idaho vs. Sclunelzel et al. 

State of Idaho vs. Shuck et al. 

State of ldal10 vs. Post et al. 

State of Idaho vs. Mcllinney et al. r ~ 

PUBLIC UTILITY HEARINGS 
In the Four t h Judicial District of the State of Idaho, for Mini

doka County, J. T. Wiseman vs Rupert Electric Company. Involves 
t he rates and rul es and practices of t he defend ant operating an elec
Lric system at Rupert, Idaho. 

In t he Eighth Judicial District of the State of Idaho for Bonn er 
Coun ty, Sandpoint Water a nd Light Co. vs Humbird Lumber Co. 
Involves the question of whether or not the lumber company in r en 
dering water service to t h e Northern P acific Railway Company at 
Sandpoint is a public utility. The commission held it was. District 
Court sustained t he order of the commission. 

State of Idaho vs Utah Power and Light Company. Involves the 
question of r equ iri n g the defendant to extend i ts lines to and render 
the village of Ririe, Jefferson Coun ty, Idaho, a nd its inha bitants with 
electric service. Order en tered on September 5, 1919, requiring the 
defendant to extend its lines and r ender electric service to Ririe and 
its inhabita nts. 

State vs Alder Creek Ry. Co. Brou ght by . Attorney General on 
behalf of various own ers of timber claims a long the line of Alder 
Creek Railway Compa ny in the vicini ty of St. Maries, Idaho, it being 
a lleged that the Alder Creek Railway Company was not r endering 
the service to the publi c as a public utility. · On Januar y 28, 19 20 , 
the Commission issued an order h oldin g the defendant to be a public 
utihty and r equiriilg it to maintain facilities to render servi ce to 
the public. 

In the matter of the application of the Boise R ailway Company 
for an order of authority to increase passenger fares , to temporarily 
~.uspend operation of its Soldier s Home line and operate i ts passenger 
cars w ith one employee. Hearing h eld on April 21 , 1 919. An, order 
was issued permitting the applicant to incr ease its fa res from 5 to 7c 
and denying permission to suspend operation of Sold iers Home line 
a nd dismissing the application in so far as i t asked for permission to 
operate passenger cars w ith one employee. 

State of Idaho vs Walker D. Hines, Director Genera!' of Ra il
roads, etc. Action broug'l1t by the state of Idaho to r equir e the 
Oregon Short Line R a ilroad Company, the Director General of R ail
roads a nd Caldwell Traction Com~any to install and maintain 
proper sidetrack faci lit ies at Caldwel l. An order was entered on 
November 26, 1919, r equ iring s ide track and facilities to be installed. 

State of Idaho vs Smith T elephone Company. The complaint in 
this case alleges t hat the. Smith Telephone is operating a telephone 
system in the vicinity of Cleveland , Idaho, a nd not rendering ade
quate service to its patrons. Order entered by Commission September 

1 
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5, 1919 directing the defendant t o improve its system so as to render 
ad,equate service to its patrons, 

Mackay Li ght & Power Compa ny vs Ashton & St. Anthony Power 
Co. The compla in t in this act ion seeks to enjoin the Ash.ton & St. 
Anthop.y Power Company from rendering service to the village of 
Arco, Idaho, or to enter into contract with said 'village covering elec
tric ser vice. Commission issued an order January 8, 1920, in which 
the complaint was dismissed. Complainant obtained a w rit of review 
from the District Court of Butte County, Idaho. In October 1920, 
the District . Court rendered its decree upholding t h e order of t he 
Commission. 

In re Mountain States Tel. & Tel. Compan y. An application 
of the Mt. State~ Tel {fl; T el. Co. fo r permission to continue in effect 
the rates, rules and charges made effective by the Post Master Gen
eral when the lines were under Federal control. · The applicant fil ed 
an inventory and valuation of its physical property as r equired by an 
act passed by the last session of legislature. Hearing commenced 
on November 22, 1920 and included November 29, 1 920. Decision 
not yet r endered. 

In re Moscow Tel. & Tel. Co. Limited. Application of Moscow 
Tel. & Tel. Company Limited for an i.ncrease in rates for t elephone 
service. Hearing h eld at Moscow, September, 1919, and on April 5, 
1920 Commission issued an order permitting the applicant to in
crea se its · rates and establish certain rates. 

In the matter of the appl ication of Boise Street Car Company 
for a n order of authority to operate passenger cars of one employee 
to a car. Hearing held in September 1919 . An order was entered 
December 12, 1919, permitting the a pplicant to operate its passenger 
cars with one employee to a car, with the provision that the cars 
be made over intq one-man cars. 

In the· matter of the application of Idaho Power Ccmpany to 
put into effect on less t h an statutory notice, general rules a nd regu
lations applicable to all classes of electric service. A number of 
hearings and informal conferences were held and on January 28, an 
order was issued approving cer.tain rules proposed by applicant and 
holding certain rules proposed by applicant and h olding certain other 
rules open for investigation. 

In the matter of the application of Id~ho Power Company for 
the approval of irrigation ra tes. In this case the applicant ask ed 
for an increase of approximately 60 % in its rates fo r irrigation 
pumping . Hea ring lasted 3 weeks . An order was entered on June 
2, 1920. Commission g ranted the applicant a general percentage 
increase for all classes of service and declined to a ll ow t h e 60 % in
crease in rates for electric energy for irrigation pumping purposes. 

In re the construction of Enaville-Paragon branch of the 0 . W. 
R. & N. Ry. Co. Upon petition r eceived from persons a nd companies 
having property interests in the vicinity of Murray, Ida ho, on Febru
a ry 14 , 1920 the Commission issued an order to the 0 . W. R. & N . Co. 
to show cause why it should not be required to rehabilita te its line 
between Enaville and Paragon, Idaho, and resume service t hereon, 
this line having been destroyed by flood in J anuary, 1918 and since 
that time no service h as been rendered by the railroad Company 
over such line. Hearing held at Wallace, April, 1920. The persons 
desiring r esumption of service on this branch line were granted six 
months additional time to submit evidence in support of their con-
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teb.ti6'i\., The case was dismissed on November 12, 1920, on advice 
from tll:e persons at whose instance the case was substituted that 
they ·did 'l:i.ot desire to prosecute the case further. 

Standard time zone investigation for the Interstate Commerce 
Commission. Their Docket No. 10122. We received a number of 
petitions from commercial business and other organizations asking 

. that the commission take action to have southern Idaho restored to 
Motffltain time. Acting on thes petitions the Commission filed a 
petition with the Interstate Commerce Commission in which it was 
prayed that the boundary line between Pacific time zone and the 
Mo1.lritain time zone be changed so as to have the 0. S. L. Rd. Co. 
change its time at Huntington, Oregon, instead of Pocatello, Idaho, 
was held at Boise late last summer, and decision was rendered by 
the Interstate Commerce Commission declining to change the boun
dary lines of the time zones and dismissing the petition of the Com
mission. The petition for rehearing has been prepared and will be 
filed shortly. 

State of Idaho ex rel. Public Utilities Commission vs Oregon 
Short LintRailroad Company and others. Interstate Docket No. 
108 58. T .·s is an action brought by the Public Utilities Commis
sion again t the 0. S. L. R. R. Co. and connecting lines in which it 
was sought to have through routing and joint rates from the Wilder 
branch of the defendant established. Mr. Givens conducted the 
hearing held b e~ore the Examiner of the Interstate Commerce Com .. 
mission at Boise. The tentative report of the Examiner who heard 
the case was favorable to the commission. The 0 . S. L. R. R. Co. 
filed objections to this report and the case has been set for argument 
before the Interstate Commerce Commission at Washington, Decem
ber 17, 1920. 

State of Idaho ex rel. Public Utilties Commission vs 0. S. L. R. 
R. Co. and others. Interstate Commerce Commission Docket No. 
386. This case involves rates on the Murphy branch of the 0. S. L. 
R. R. Co. and the Commission, by its complaint filed with the in
t erstate Commerce Commission, seeks to have the same rates estah
lish ed on this branch line as obtain on the main line of the defend
ant, 0 . 8. L. R. R. Co. Mr. Givens conducted case on beha lf of Com
mission before the Examiner in Boise. The tentative re•y1rt of the 
Examiner is favorable to the Commission. Defendant 0. S L . R. R. 
Co. filed objections to this report and the m~tter has been set for 
argument before the Interstate Commerce Commission on December 
17, 1920 . 

State of Iuaho ex rel. Public Utilities Commissic'l vs 0 . S L. 
R. R. Cn. and others. Interstate Commerce Docket No lO&'?!l . This 
is an actton filed by the commission before the Interstate Comm!)rce 
Commission in which the ratE.s on fruit from Idaho to easte.:-n points 
is attached. Hearing was held before the Examiner in Boise, '\fr. 
Givens coadurting the case e;n behalf of the commisJiun The de
cision of the I L tcrstate Commerce Commission dismls ·,t;,~ the com
piaint. 
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