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INTRODUCTION

Dear Fellow Idahoan:

The year 2005 has been active for the Office of the Attorney General. The Office
successfully addressed rising caseloads in increasingly complex matters. Much
of this success can be attributed to two factors: First, the quality of attorneys and
staff within the Office of Attorney General, who are among the best in the State of
Idaho; and, second, the Office is truly reaping the benefits of the consolidation of
legal services, which occurred in 1995-1996.

By consolidating the legal services of the Office, the attorneys use their
specialized areas of knowledge to create innovative problem-solving synergies.
The Office is organized into seven divisions. Within each division, significant
expertise is available for knowledge sharing across divisions to insure the clients
of the Office of the Attorney General receive the most accurate, objective legal
advice possible. Using these symbiotic areas of expertise has enabled the Office
to keep up with the increasing demands for legal services in the State of Idaho,
as well as addressing the increasing complexity of legal issues confronting the
State.

This has been a successful year for the Office of the Attorney General in
litigation. The Office continues to enjoy a success rate of over 90% in litigated
cases. Caseloads also continue to climb. For example, the Criminal Appeals
Unit topped 800 cases in the past year—a new high for that Unit. Even in the
face of increasing caseloads, the Office has been able to maintain an excellent
success rate. Some highlights of the past year include:

e The Office successfully enforced Idaho’s Open Meeting Law in State of
Idaho v. Ada County, thereby insuring that the use of executive sessions
would not be abused.

e In Bingham County v. Ysursa, the Office successfully defended the work
of the Citizen’s Commission on Reapportionment, which was created by
an amendment to ldaho’s Constitution.

o The Office successfully defended the Legislature’s constitutional ability to
govern its own proceedings in Idaho Press Club v. The Legislature of the
State of Idaho.

e The Office has continued to prosecute cases of public corruption around
the state involving the misuse of public funds, abuses of position and
power, and falsifying documents.

Our Consumer Protection Unit continues to be highly active. Last year, the Unit
recovered more than $600,000 for Idaho consumers. In 2005, the Consumer
Protection Unit logged 7,111 entries of consumer assistance, 1,875 of which
were consumer complaints. The Consumer Protection staff completed 22
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enforcement actions last year, including significant Consumer Protection Act
settlements with DirecTV, Blockbuster Inc., TAP Pharmaceutical Products, Inc.,
and State Farm Insurance. The Unit also resolved three lawsuits with drug
manufacturers involving anti-competitive acts used to keep generic versions of
the manufacturers’ brand drugs off the market.

One of the Office’s most significant public education projects in the past year was
the creation of the ProtecTeens program. This program consists of a 22-minute
video, a Family Contract for Internet Safety, a Parental Control Information
Sheet, and the Office’s Internet Safety Manual on a single compact disc. This
program educates and highlights the dangers the Internet can pose to children
who enter unmonitored chat rooms without the knowledge of their parents. This
program increases the knowledge and awareness of both parents and students
when it comes to Internet use. The program reinforces the historical message of
“don’t talk to strangers” by providing an updated look at the Internet. Almost 1 in
5 students are solicited over the Internet by a child sexual predator. To date, the
Office has distributed over 15,000 copies of this program to parents and students
around the State of Idaho.

The Office also provides significant support to the Legislature while it is in
session. This past year, the Office assisted the Legislature by providing legal
research and analysis on draft legislation that guided the Legislature in adopting
an informed consent law for Idaho that should withstand constitutional scrutiny.
The Intergovernmental and Fiscal Law Division handled 178 requests from
legislators, generally providing them a written opinion within 48 hours. The Office
also identified potential problem areas within existing law and brought forward
recommendations for better laws in the areas of repeat sex offender sentencing,
misuse of public funds, and end-of-life issues. The analysis and vigilance of the
attorneys in the Office insures that Idaho's laws do not become outdated or
irrelevant.

The Office of the Attorney General has enjoyed a year of success. Contained in
this volume, you will find select opinions of this Office that have statewide
significance. I also encourage you to visit the Office’s website at
http://www.ag.idaho.gov. On this page, you can find more details about the
Office, as well as copies of all the Office’s publications, including the Public
Records Law Manual, the Open Meeting Law Manual, and the Ethics in
Government Manual.

I wholeheartedly appreciate the opportunity to be your Attorney General, and on
behalf of all the attorneys and staff in the Office, we look forward to continuing
our successful representation of the State of Idaho.

LAWRENCE G. WASDEN
Attorney General
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OPINIONS OF THE ATTORNEY GENERAL 05-1

ATTORNEY GENERAL OPINION NO. 05-1

To: Mr. Gavin M. Gee, Director
Idaho Department of Finance
STATEHOUSE MAIL

Per Request for Attorney General’s Opinion

BACKGROUND

The Equal Credit Opportunity Act (E.C.0.A.), 15 U.S.C. § 1691, et
seq., and its implementing regulation, Regulation B, 12 CFR § 202.1, et segq.,
significantly limit the circumstances under which creditors may require a loan
applicant’s spouse or another person to sign the promissory note or loan con-
tract in a credit transaction.

In view of Regulation B’s spousal signature prohibitions, the basic
question arising is whether creditors making loans to individual married loan
applicants and strictly complying with Regulation B’s spousal signature rules
in the process, run the risk of not being able to collect on a loan in default if
the married couple divorces and only the applicant spouse signed the promis-
sory note or loan contract. Specifically, you requested an Attorney General
Opinion regarding the following questions.

QUESTIONS PRESENTED

1.If a creditor receives an individual application for a loan from a
married person residing in Idaho, in determining whether to require the sig-
nature of the non-applicant spouse on the promissory note or loan contract,
does the creditor risk not being able to collect on the loan in the event of
default if the creditor does not consider the possibility that the spouses may
divorce?

2.If a creditor receives an individual application for a loan from a
married person residing in Idaho, if the creditor will rely on both spouses’
income to satisfy the loan in the event of default, can the creditor reach the
income of the non-applicant spouse upon default of the loan after the parties
divorce, if the non-applicant spouse has not signed the promissory note or
loan contract?
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3. If a creditor receives an individual application for a real property-
secured loan from a married person residing in Idaho, will the creditor be able
to reach the real property of the marital estate to satisfy the loan in the event
of default if the non-applicant spouse signs a deed of trust or mortgage as to
the subject real property but not the promissory note or loan contract?

4. If a creditor receives an individual application for an unsecured
loan from a married person residing in Idaho, and if the creditor relies on
community personal property to satisfy the loan in the event of default, will
the creditor be able to reach the community personal property to satisfy the
loan after the borrower divorces, if the non-applicant spouse has not signed
the promissory note or loan contract?

5. Are other risks presented to creditors attempting to collect on loans
in default, due to Idaho law’s effect on spousal signatures on loan documents
by married persons residing in Idaho?

CONCLUSIONS

1. In the case of an individual application for a loan by a married per-
son residing in Idaho, in determining which signatures should be required on
the promissory note or loan contract, a creditor will incur significant risk in
collecting on the loan in the event of default if the creditor does not consider
the possibility of divorce.

2. In the case of an individual application for a loan by a married per-
son residing in Idaho, even if a creditor relies on both spouses’ income to sat-
isfy the loan in the event of default, the creditor will not be able to reach the
non-applicant spouse’s income following divorce if that person has not signed
the promissory note or loan contract.

3. In the case of an individual application for a community real prop-
erty-secured loan by a married person residing in Idaho, the creditor should
be able to reach the real property securing the loan following divorce, if the
non-applicant spouse signs a deed of trust or mortgage to the subject proper-
ty but not the promissory note or loan contract.
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4. In the case of an individual application for an unsecured loan by a
married person residing in Idaho, when the creditor relies on community per-
sonal property to satisfy the loan in the event of default, upon the borrower’s
divorce, the creditor may not be able to reach the non-applicant spouse’s
awarded share of community personal property, if the non-applicant spouse
does not sign the promissory note or loan contract.

5. A creditor may be unable to collect on a loan in default in the event
of the death of the signing spouse if the creditor relies on personal property
of the spouses to satisfy an unsecured loan and the surviving spouse has not

signed the promissory note or loan contract.

ANALYSIS
A. Statutory Authority

1. Regulation B, 12 C.F.R. Part 202

The Equal Credit Opportunity Act (E.C.0.A.), 15 U.S.C. § 1691, et
seq., and its implementing regulation, Regulation B, 12 CFR § 202.1, et seq.,
significantly limit the circumstances under which creditors may require a loan
applicant’s spouse or another person to sign the promissory note or loan con-
tract in a credit transaction. Regulation B’s signature rules are found at 12
CFR § 202.7(d). The general rule for signatures on loan documents appears
in 12 CFR § 202.7(d)(1), which provides:

Rule for qualified applicant. Except as provided in
this paragraph, a creditor shall not require the signature of an
applicant’s spouse or other person, other than a joint appli-
cant, on any credit instrument if the applicant qualifies under
the creditor’s standards of creditworthiness for the amount
and terms of the credit requested. A creditor shall not deem
the submission of a joint financial statement or other evi-
dence of jointly held assets as an application for joint credit.

Regulation B has special rules pertaining to unsecured credit, unse-
cured credit in community property states, and secured credit. Unsecured
credit in community property states is governed by 12 CFR § 202.7(d)(3),
which provides:



05-1

OPINIONS OF THE ATTORNEY GENERAL

Unsecured credit—community property states. 1If a
married applicant requests unsecured credit and resides in a
community property state, or if the applicant is relying on
property located in such a state, a creditor may require the
signature of the spouse on any instrument necessary, or rea-
sonably believed by the creditor to be necessary, under appli-
cable state law to make the community property available to
satisfy the debt in the event of default if:

@ Applicable state law denies the applicant
power to manage or control sufficient community property to
qualify for the credit requested under the creditor’s standards
of creditworthiness; and

(i1) The applicant does not have sufficient sepa-
rate property to qualify for the credit requested without
regard to the community property.

In the case of secured credit, 12 CFR § 202.7(d)(4) provides:

Secured credit. 1If an applicant requests secured
credit, a creditor may require the signature of the applicant’s
spouse or other person on any instrument necessary or rea-
sonably believed by the creditor to be necessary, under appli-
cable state law to make the property being offered as securi-
ty available to satisfy the debt in the event of default, for
example, an instrument to create a valid lien, pass clear title,
waive inchoate rights, or assign eamings.

As will be noted from the discussion of relevant
Idaho law appearing below, complying with Regulation B’s
signature rules in applications for unsecured credit by an
individual married applicant is a difficult task for creditors in
Idaho. To add to that difficulty, adherence to Regulation B’s
signature rules and the Official Staff Interpretations of the
rules may reduce an Idaho creditor’s prospects of successful-
ly collecting on a loan in default.



OPINIONS OF THE ATTORNEY GENERAL 05-1

2. Idaho Code

Certain Idaho statutes and case law construing those statutes affect a
creditor’s ability to pursue a debtor’s former spouse or his or her property to
satisfy a debt following divorce. The threshold issue in such circumstances
is the characterization of property of the spouses as either separate property
or community property.

For example, Idaho Code § 32-903 provides:

Separate property of husband and wife.—All
property of either the husband or the wife owned by him or
her before marriage, and that acquired afterward by either
gift, bequest, devise, or descent, or that which either he or she
shall acquire with the proceeds of his or her separate proper-
ty, by way of moneys or other property, shall remain his or
her sole and separate property.

Idaho Code §§ 32-910 and 32-911 provide that a spouse’s separate
property is not subject to the individual or separate debts of the other spouse.

Idaho Code § 32-912 provides that either spouse has the ability to
manage and control community property and to bind and encumber commu-
nity property, with the exception of community real property. This statute
further provides that “any community obligation incurred by either the hus-
band or the wife without the consent in writing of the other shall not obligate
the separate property of the spouse who did not so consent . . . .”

These statutes suggest that one spouse can obligate the community
property of the marital estate and make that property available to a creditor
desiring to execute on that property in the event of loan default, in the case of
an unsecured loan incurred without the signature of the other spouse to the
promissory note or loan obligation. Cases construing these statutes, howev-
er, attach significant qualifications to this conclusion.

B. Case Law

One of the more recent court decisions considering the liability of
spouses and the availability of their property to creditors is /n re Hicks, 300
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B.R. 372 (Bankr. D. Idaho 2002). In Hicks, the Idaho Bankruptcy Court
reviewed many of the Idaho community property rules pertaining to the
debtor-creditor relationship. As to creditors’ rights against separate and
community property, the court noted:

The characterization of property as separate or com-
munity is important in determining creditors’ rights of
recourse against each type of property. As explained in Twin
Falls Bank & Trust Co. v. Holley, 111 Idaho 349, 723 P.2d
893 (1986), “under the community property system . . .
when either member of the community incurs a debt for the
benefit of the community, the property held by the marital
community becomes liable for such a debt and the creditor
may seek satisfaction of his unpaid debt from such property.”
In addition, the separate property of the spouse who incurs an
obligation, whether that obligation benefits the marital com-
munity or only the individual, is subject to the creditor’s
claim. [d. at 897; Williams v. Paxton, 98 Idaho 155, 559
P.2d 1123, 1132 (1976).

300 B.R. at 376.

Following its discussion of the ability of creditors to look to separate
or community property to satisfy debts, the court noted limitations on that
ability:

[A] spouse’s separate property is not subject to seizure to sat-
isfy a debt incurred by the other spouse acting alone.
Specifically, Idaho Code § 32-910 provides that “[t]he sepa-
rate property of the husband is not liable for the debts of the
wife contracted before marriage.” So, too, Idaho Code
§ 32-911 provides that “[t]he separate property of the wife is
not liable for the debts of her husband, but is liable for her
own debts contracted before or after marriage.” Finally,
Idaho Code § 32-912 states that “any community obligation
incurred by either the husband or the wife without the con-
sent in writing of the other shall not obligate the separate
property of the spouse who did not so consent . . ..” See also

10
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Holley, 723 P.2d at 897 (noting a bank would have a claim
against a husband’s separate property and any community
property when borrowed funds benefited the marital commu-
nity but only the husband signed a note).

300 B.R. at 376.

The Bankruptcy Court’s survey of Idaho community property
statutes and cases affecting creditors’ rights in Hicks was not intended as an
exhaustive listing of the limitations placed on those rights.

There is a rebuttable presumption in Idaho law that property acquired
during the marriage is community property. Simplot v. Simplot, 96 Idaho
239, 246; 526 P.2d 844,851 (1974). Determining whether property acquired
on credit is community or separate is more difficult than in other forms of
property acquisition. Winn v. Winn, 105 Idaho 811, 813, 673 P.2d 411, 413
(1983). Factors such as the character of any property given in exchange, the
procurement of the loan, and the use of the loan proceeds are part of the
inquiry. Id., 673 P.2d at 413, 414.

A court analyzing whether the community is liable for a loan will
consider factors such as the source of repayment and the basis of credit relied
upon by the lender. Winn, 673 P.2d at 415. The intent of the spouses is a
key factor in determining whether a loan is a separate or community obliga-
tion. Under the California Rule, the intent of the lender conclusively deter-
mines the nature of the loan. /d. The Idaho Supreme Court has rejected that
approach and instead looks to the intent of the spouses. Factors such as the
nature of the down payment, the names on the deed, and the party who signed
the documents of indebtedness are considered by Idaho courts to be probative
of intent. /d.

From a creditor’s perspective, proving the intent of the borrowers at
the time the loan was made may be difficult. The intent of the married bor-
rowers as to the character of the loan might not be shared with the lender at
the time the loan is made. Borrowers could very well change their view of
whether an obligation was community or separate in the event of an action by
a creditor to collect on a debt following divorce or the death of one of the
spouses.

11
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In First Idaho Corporation v. Davis, 867 F.2d 1241 (9th Cir. 1988),
the creditor was not able to obtain a judgment against a surviving spouse for
a loan in default, or reach the couple’s community property to satisfy the loan,
because only the deceased husband had signed the note, and the creditor did
not allege in the suit that the loan was for the benefit of the community. The
surviving spouse also claimed that the real property securing the loan
belonged to her deceased husband. Davis, 867 F.2d at 1243.i

Under the authorities discussed above, even if it were proven that a
loan obligation benefited the community, a creditor would not be able to col-
lect from a spouse or his or her separate property in the event of loan default,
if the spouse did not sign the promissory note. Hicks, 300 B.R. at 376 (cit-
ing Twin Falls Bank & Trust v. Holley, 723 P.2d at 897). The question then
presented is whether a creditor can look to community assets distributed to a
non-signing spouse in a divorce.

In Twin Falls Bank & Trust v. Holley, 111 Idaho 349, 723 P.2d 893
(1986), the husband, John Holley, was the only signer on a promissory note
to the bank. The note was signed on June 26, 1981. At some point after the
note was signed, the bank became aware of the fact that John and his wife
Joan had filed for divorce. The divorce was granted on August 28, 1981.
After the loan became due on September 28, 1981, the bank and Mr. Holley
executed an “extension agreement” in which the bank agreed to extend the
due date of the note until November 22, 1981. As with the promissory note,
only John Holley signed the extension agreement. _Holley, 723 P.2d at 895.

John Holley ultimately defaulted on the loan and filed for bankrupt-
cy. After the bank liquidated some equipment that secured the loan, $65,000
of the original principal balance of $125,000 remained due and owing, along
with more than $50,000 in interest. /d., 723 P.2d at 895. In an attempt to
collect the loan balance, the bank brought suit against Joan Holley. The dis-
trict court granted summary judgment in favor of Joan Holley, and the bank
appealed.

On appeal, the Idaho Supreme Court noted that Joan Holley was not
contractually liable for the debt. The court set forth some principles giving
clarification to the rights of creditors and borrowers when the borrowers
divorce. The court pointed out that the phrase “community debt” is impre-
cise and misleading:

12
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The marital community is not a legal entity such as a
business partnership or corporation (citations omitted). . . .
To the extent a lending institution enters into a creditor-
debtor relationship with either member of the marital com-
munity or with both members, it does so on a purely individ-
ual basis. Thus, the lending institution may have a creditor-
debtor relationship with either spouse separately or with both
jointly.

723 P.2d at 896.

The Idaho Supreme Court held in Holley that there is no such thing
as a community obligation in the contractual sense. Spouses are liable to a
creditor individually or jointly, depending on which spouse or spouses have
signed the promissory note or loan contract.

As to the effect of spouses’ co-equal management powers over com-
munity assets, the court stated:

[Wlhen either member of the community incurs a
debt for the benefit of the community, the property held by
the marital community becomes liable for such a debt and the
creditor may seek satisfaction of his unpaid debt from such

property.
723 P.2d. at 897 (citations omitted).

The court then discussed the ability of creditors to look to communi-
ty assets awarded to a non-signing spouse in a divorce, holding as follows:

Absent allegations of such contractual liability, a
creditor may not, with one exception, proceed against com-
munity assets distributed to Mrs. Holley pursuant to a
divorce decree. The sole exception to this rule was set forth
in our case of Spokane Merchants Ass’n v. Olmstead, 80
Idaho 166, 327 P.2d 385 (1958). In that case, we held that
where, pursuant to divorce proceedings, one member of the
marital community is responsible for a community obligation

13
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but is not awarded sufficient assets to satisfy such a debt, a
creditor may properly seek satisfaction for the debt from
community property distributed to the other spouse.

723 P.2d at 897.

The court noted that under the facts presented in Holley, for the bank
“to avail itself of the exception set forth in the Olmstead case, it must allege
and prove that Mr. Holley was not awarded sufficient community assets
which would enable him to satisfy the community debt which he assumed
pursuant to the property settlement agreement.” 723 P.2d at 897, 898.

It has been noted that the Idaho Supreme Court in Holley “signifi-
cantly restricted creditors’ rights under a property settlement agreement by
choosing not to follow the general rule adopted in other community property
states.” Mont E. Tanner, Twin Falls Bank & Trust v. Holley: Restricting
Creditors’ Rights Under A Property Settlement Agreement—A Departure That
Sets Idaho Apart, 26 Idaho L. Rev. 595, 595 (1989/1990).

Case law in other community property jurisdictions clearly
states that property acquired from community assets pursuant
to a property settlement, contract, or gift becomes the
spouse’s separate property and remains subject to the appro-
priate liability for debts of the community and of the other
spouse which were incurred during marriage. The basis for
the rule that spouses may not alter ownership rights between
themselves in a manner which prejudices the rights of pre-
existing creditors may have derived in part from the common
law theory that “a divorce action . . . cannot adjudicate the
rights of creditors who are not parties to the action.”

Id., at 600 (citations omitted).

From the foregoing review of Idaho case law, one may conclude that
a creditor may not normally look to community assets distributed to a non-
signing spouse in a divorce to satisfy a community obligation incurred by the
signing spouse. The only exception is when the signing spouse was not
awarded sufficient community assets to satisfy the obligation. In such event,
the creditor must allege and prove the insufficient award in order to reach
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community assets in the hands of the non-signing divorced spouse. Holley,
723 P.2d at 897, 898. The result would not be changed if the community
property distributed to the debtor spouse is no longer available or resalable by
the creditor to satisfy the debt. Additionally, the creditor will need to allege
and prove that the obligation was incurred for the benefit of the community.
FirstIdaho Corporation v. Davis, 867 F.2d at 1243.

C. Application of Authority to Questions Presented

1. Spousal Loan Obligations and the Prospect of Divorce

Idaho courts have made it clear that if only one spouse signs a prom-
issory note or loan obligation, the non-signing spouse is not personally liable
for an obligation, even if the obligation benefited the community. Hicks, 300
B.R. at 376; Holley, 723 P.2d at 896. The non-signing spouse’s separate
property may not be looked to in satisfaction of the debt. Hicks, 300 B.R. at
376. Further, a creditor may not be able to look to community property
awarded to a non-signing spouse in a divorce, unless the creditor alleges and
proves that the obligated spouse was awarded insufficient community prop-
erty to satisfy the debt. Holley, 723 P.2d at 897.

It has been recognized that Idaho law imposes a unique consequence
upon creditors dealing with married borrowers:

Idaho case law and statutes have been construed by
the Idaho Supreme Court to produce an anomaly within the
community property jurisdictions. . . . The anomaly specifi-
cally is that Idaho takes a strict contractual approach and will
not allow a creditor to pursue a nondebtor spouse’s separate
property, including the nondebtor spouse’s separate property
that was formerly community property before the divorce.
With the exception of California, all other community prop-
erty states provide some protection for the creditor upon
divorce, possibly more than the creditor bargained for, by
allowing the recently transmuted separate property to still be
subject to execution and attachment.
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Lamont C. Loo, Contractual Creditor Rights Upon Dissolution of Marriage:
Revisiting Twin Falls Bank & Trust v. Holley, Proposal: A Tripartite Analysis,
30 Idaho L. Rev. 777, 782 (1994).

In view of the authorities discussed above, when a married person in
Idaho applies individually for credit, a prudent creditor should consider the
possibility of divorce in deciding whether to require both spouses to sign the
promissory note or loan contract. Even though spouses in Idaho have co-
management powers as to community property and the ability to bind and
encumber community personal property (Idaho Code § 32-912), in attempt-
ing to satisfy a debt, a creditor might not be able to reach community proper-
ty awarded to a non-signing spouse in a divorce, even if the debt benefited the
community. Holley, 723 P.2d at 897.

Regulation B prohibits a creditor from considering the possibility of
divorce when an applicant requests unsecured credit in a non-community
property state and relies upon property owned jointly with another person to
satisfy credit standards. The Official Staff Interpretation of Regulation B,
Paragraph 7(d)(2)(1)(i), requires that the creditor’s determination of the value
of the applicant’s interest in the jointly owned propeity be based on the exist-
ing form of ownership, and not on the possibility of subsequent change,
including divorce. It is not clear from the language of Paragraph 7(d)(2)(1)(i)
if the prohibition on considering divorce applies to the remainder of
Regulation B. In Idaho, therefore, in evaluating an individual loan applica-
tion made by a married person, a prudent lender should consider the possibil-
ity that community property may be transmuted into separate property of the
non-applicant spouse following divorce.

2. Reliance on Spouse’s Income

When a creditor is relying on both spouses’ income in granting cred-
it to a loan applicant, or the income of the non-applicant spouse, a prudent
creditor would require both spouses to sign the promissory note or loan obli-
gation. Non-signing spouses are not personally liable for a debt, even if the
loan benefited the community. Hicks, 300 B.R. at 376; Holley, 723 P.2d at
896. Similarly, the separate property of a non-signing spouse cannot be
reached to satisfy a debt, including a debt benefiting the community. Hicks,
300 B.R. at 376. The income of a formerly married person is that person’s
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separate property following the date of entry of a divorce decree. Shill v.
Shill, 115 Idaho 115, 765 P.2d 140, 143-46 (1988).

In view of the fact that income of a married person residing in Idaho
becomes separate property following a divorce, a creditor should require each
person whose income is relied upon in making the loan to sign the promissory
note or loan obligation. Failure to do so in the event of the borrower’s divorce
likely places the income of the non-signing spouse beyond the creditor’s

reach.

This result is contemplated in the commentary to Regulation B:

Reliance on income of another person—individual

credit. An applicant who requests individual credit relying
on the income of another person (including a spouse in a non-
community property state) may be required to provide the
signature of the other person to make the income available to
pay the debt. In community property states, the signature of
a spouse may be required if the applicant relies on the
spouse’s separate income. If the applicant relies on the

spouse’s future earnings that as a matter of state law cannot

be characterized as community property until earned, the
creditor may require the spouse’s signature, but need not do

so—even if it is the creditor’s practice to require the signa-
ture when an applicant relies on the future earnings of a per-
son other than a spouse. (See §202.6(c) on consideration of
state property laws.)

Official Staff Interpretations to Regulation B, Paragraph 202.7(d)(5) (empha-

sis added).

3.

Signatures of Spouses on Promissory Notes. Deeds of Trust,
and Mortgages

Federal Reserve Board Regulation B contains a signature rule per-
taining to applications for secured credit. 12 CFR § 202.7(d)(4) provides:

Secured credit. If an applicant requests secured cred-

it, a creditor may require the signature of the applicant’s
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spouse or other person on any instrument necessary, or rea-
sonably believed by the creditor to be necessary, under appli-
cable state law to make the property offered as security avail-
able to satisfy the debt in the event of default, for example,
an instrument to create a valid lien, pass clear title, waive
inchoate rights, or assign eamnings.

The Idaho statute relevant to 12 CFR § 202.7(d)(4) is Idaho
Code § 32-912. It provides in pertinent part:

[N]either the husband nor wife may sell, convey, or encum-
ber the community real estate unless the other joins in exe-
cuting the sale agreement, deed, or other instrument of con-
veyance by which the real estate is sold, conveyed, or encum-
bered. . ..

The Idaho Supreme Court has considered the effect of a non-appli-
cant spouse’s signature on a mortgage or deed of trust but not the promissory
note. In Pocatello Railroad Employees Federal Credit Union v. Galloway,
117 Idaho 739, 791 P.2d 1318 (1990), both spouses signed a deed of trust to
their residence but only Mr. Galloway signed the promissory note. On appeal
of a judgment of foreclosure on the property following the Galloways’ default
on the promissory note, the Galloways argued that Mrs. Galloway’s lack of
signature on the promissory note failed to meet the requirement of Idaho
Code § 32-912 that both spouses join in encumbering community real prop-
erty. The Idaho Supreme Court found that Mr. Galloway’s signature on the
note, accompanied by both spouses’ signatures on the deed of trust, was suf-
ficient to give force to the note and encumber the property. Pocatello

Railroad Employees Federal Credit Union, 791 P.2d at 1321.

A married person’s homestead claim under Idaho law cannot be
posed as a bar to a real property foreclosure, if the person claiming the home-
stead has executed a deed of trust or mortgage, thereby giving a creditor a
consensual lien on the property. Idaho’s homestead law provides in pertinent
part:
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55-1005. To what judgments subject—The home-
stead is subject to execution or forced sale in satisfaction of
judgments obtained:

(3) On debts secured by mortgages, deeds of trust or
other consensual liens upon the premises, executed and
acknowledged by the husband and wife or by an unmarried
claimant.

In view of the foregoing authority, a non-applicant spouse would
likely not be able to prevent a foreclosure on real property in the event of
default, if the non-applicant spouse has signed the mortgage or deed of trust
in the loan transaction, but not the promissory note or loan obligation.

One exception to the above general rules applies when a creditor acts
in collusion with one spouse to hide an obligation from the other spouse. In
that instance, the creditor’s contract may not be enforceable against the inno-
cent spouse. Smith v. Idaho State University Federal Credit Union, 114 Idaho
680, 760 P.2d 19 (1988). Although possible, it is unlikely that a non-appli-
cant spouse was unaware of a loan if that spouse signed a mortgage or deed
of trust to secure the loan with community real property.

In summary, absent collusion between the creditor and a spouse who
is the sole signer on a promissory note, the non-obligated spouse’s signature
on a deed of trust or mortgage should be sufficient to make the real property
available to satisfy a secured loan in the event of default.

4. Unsecured I.oans and Community Personal Property

As indicated previously, Regulation B has specific rules governing
unsecured credit applications in community property states. 12 CFR
§ 202.7(d)(3) provides:

Unsecured credit—community property states. 1f a

married applicant requests unsecured credit and resides in a
community property state, or if the applicant is relying on
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property located in such a state, a creditor may require the
signature of the spouse on any instrument necessary, or rea-
sonably believed by the creditor to be necessary, under appli-
cable state law to make the community property available to
satisfy the debt in the event of default if:

@) Applicable state law denies the applicant
power to manage or control sufficient community property to
qualify for the credit requested under the creditor’s standards
of creditworthiness; and

(i1) The applicant does not have sufficient sepa-
rate property to qualify for the credit requested without
regard to the community property.

At first blush, Idaho Code § 32-912 appears to give each spouse the
unfettered ability to manage, control, bind, and encumber community per-
sonal property. However, some of the cases discussed above, including
Hicks, Holley, Davis, Olmstead, and Shill, suggest the conclusion that an
individual spouse applying for unsecured credit may not have the power to
manage or control all community property, due to the possibility of divorce.

As noted above, Idaho and California depart from the general rule
that creditors can attach and execute upon community personal property that
transmuted into separate property following divorce. The rule followed by
Idaho courts is that creditors may not normally look to community personal
property awarded to a spouse in a divorce if the spouse receiving that proper-
ty did not sign the promissory note or loan contract. Holley, 723 P.2d at 897.
This is true, even if the debt benefited the community. The only exception is
when the creditor alleges and proves that the signing spouse was awarded
insufficient community property to satisfy the debt and the spouses intended
for the debt to be a community obligation. /d., and Davis, 867 F.2d at 1243.

In light of the above-discussed court decisions, in Idaho, state law in
effect denies an individual married loan applicant the power to manage and
control sufficient community personal property to satisfy a creditor’s stan-
dards of creditworthiness, within the meaning of 12 CFR § 202.7(d)(3)(i).
This is the case when the creditor will rely on community personal property
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to satisfy an unsecured loan in the event of default. If an Idaho applicant does
not have sufficient separate property to qualify for the credit requested, a
creditor may reasonably believe that the signature of the applicant’s spouse is
necessary on the promissory note or loan contract.

5. Risks Presented Under Idaho Probate Law

In the case of an individual application for an unsecured loan by a
married person in Idaho, if the creditor relies on personal property belonging
to the spouses to satisfy the loan in the event of default, and if the signing
spouse dies, some or all of the personal property may be beyond the creditor’s
reach, due to provisions in Idaho probate law.

Idaho Code § 15-2-403 provides:

Exempt property.—In addition to any homestead
allowance, the decedent’s surviving spouse is entitled from
the estate to value, not exceeding ten thousand dollars
($10,000) in excess of any security interests therein, in
household furniture, automobiles, furnishings, appliances
and personal effects. If there is no surviving spouse, the
decedent’s children are entitled jointly to the same value
unless the decedent’s will provides otherwise. If encum-
bered chattels are selected and if the value in excess of secu-
rity interests, plus that of other exempt property, is less than
ten thousand dollars ($10,000), or if there is not ten thousand
dollars ($10,000) worth of exempt property in the estate, the
spouse or children are entitled to other assets of the estate, if
any, to the extent necessary to make up the ten thousand dol-
lar ($10,000) value. Rights to exempt property and assets

needed to make up a deficiency of exempt property have pri-
ority over all claims against the estate . . . .

(Emphasis added.) Under Idaho Code § 15-2-403, personal property belong-
ing to the decedent at the time of death, up to the value of $10,000, will be
beyond the reach of a creditor if the surviving spouse did not sign the prom-
issory note or loan contract and either the surviving spouse or the decedent’s
children assert their claim under this statute.
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In addition to the exempt property claim given to a decedent’s sur-
viving spouse and children under Idaho Code § 15-2-403, Idaho Code § 15-
2-404 gives the decedent’s surviving spouse and minor children a reasonable
allowance (family allowance) in money out of the estate for their mainte-
nance, during the administration of the estate or for a period of one year if the
estate is inadequate to discharge allowed claims. This allowance is in addi-
tion to the survivor’s homestead allowance under Idaho Code § 15-2-402 and
the exempt property allowance under Idaho Code § 15-2-403. In determining
the amount of the family allowance under Idaho Code § 15-2-404, pursuant
to Idaho Code § 15-2-405, the personal representative may pay the survivors
a lump sum not exceeding eighteen thousand dollars ($18,000) or periodic
payments of one thousand five hundred dollars ($1,500) monthly for a period
of one year.

The combined effect of Idaho Code §§ 15-2-403, 15-2-404, and 15-
2-405 likely puts personal property belonging to the signing spouse at the
time of death, with a value of up to $28,000, beyond a creditor’s reach in the
event of the death of the sole spouse who signed the promissory note or loan
obligation.

SUMMARY

In summary, creditors evaluating individual loan applications from
married borrowers residing in Idaho diminish their prospects of collecting on
the loan in the event of default if they do not consider the possibility that the
borrower may divorce. If the non-applicant’s spouse does not sign the prom-
issory note or loan contract, the non-applicant spouse’s income will be
beyond the creditor’s reach if the borrower divorces. In the case of an unse-
cured loan application by an individual married applicant in Idaho, if the cred-
itor relies on community personal property to satisfy the loan in the event of
default, some of that personal property may be beyond the creditor’s reach in
the case of divorce if the non-applicant spouse did not sign the promissory
note or loan contract. In the event of the death of the signing spouse, if the
creditor relies on personal property to satisfy an unsecured loan in the event
of default, and the surviving spouse has not signed the promissory note or
loan obligation, in attempting to satisfy the loan in default, the borrower’s
personal property may be beyond the creditor’s reach.
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' In Davis, the Ninth Circuit did not discuss the presumption that property acquired during the
marriage is community. Possibly, the surviving spouse’s statement that the property belonged to her
deceased husband, with nothing in the record to refute that assertion, overcame the presumption.
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June 15, 2005

Mr. Cary Colaianni
Boise City Attorney
P.O. Box 500

Boise, ID 83701-0500

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Colaianni:
BACKGROUND

The City of Boise (the “City”) is currently considering whether it
may apply city ordinances to regulate the conduct of recreational floaters uti-
lizing the navigable waters of the Boise River (the “River”). Traditionally,
the City has not enforced its municipal code on the navigable waters of the
River, based on the perception that law enforcement upon navigable waters
falls within the jurisdiction of the Ada County Sheriff. Because the River
winds through the heart of the City, and is bordered by the Boise Greenbelt
and several City parks, there is an interest in ensuring that there is a consis-
tent set of regulations governing conduct on both the water and the shores of
the River. A particular focus is the consumption of alcohol by recreational
users of the River. Existing city ordinances provide that, except as otherwise
permitted by statute or ordinance, it shall be unlawful for any person to pos-
sess “‘any open container of any alcoholic beverage” or to “consume any alco-
holic beverage . . . upon any public or private property open to the public.”
Boise Municipal Code § 6-01-36.

QUESTIONS PRESENTED

€8] Whether the City of Boise may enforce city ordinances upon
the navigable waters of the Boise River.

2) Whether state laws preempt the City of Boise from prohibit-

ing recreational users of the Boise River from possessing and consuming
alcoholic beverages while floating the River.
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CONCLUSIONS

@)) The City of Boise may enforce city ordinances upon the nav-
igable waters of the Boise River, provided it has taken the actions necessary
to extend its corporate boundaries over the waters of the River.

?) Because the State of Idaho has not undertaken to regulate
consumption of alcoholic beverages by recreational floaters such as those on
the Boise River, the City of Boise may undertake to do so consistent with the
authority granted to municipalities in article XII, § 2 of the Idaho
Constitution.

ANALYSIS

The Idaho Constitution grants municipalities the “authority to make
police regulations not in conflict with general laws, coequal with the author-
ity of the legislature to pass general police laws.” Clyde Hess Distributing
Co. v. Bonneville County, 69 Idaho 505, 512, 210 P.2d 798, 801 (1949). The
specific constitutional provision provides as follows:

Any county or incorporated city or town may make
and enforce, within its limits, all such local police, sanitary
and other regulations as are not in conflict with its charter or
with the general laws.

Idaho Const. art. XII, § 2. This provision, in combination with fundamental
constitutional restrictions on the exercise of police powers, results in:

three general restrictions that apply to ordinances
enacted under the authority conferred by this constitutional
provision: “(1) the ordinance or regulation must be confined
to the limits of the governmental body enacting the same, (2)
it must not be in conflict with other general laws of the state,
and (3) it must not be an unreasonable or arbitrary enact-
ment.”

Hobbs v. Abrams, 104 Idaho 205, 207, 657 P.2d 1073, 1075 (1983), quoting
State v. Clark, 88 Idaho 365, 374, 399 P.2d 955, 960 (1965). For purposes of
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this analysis, we assume that any ordinances applied to users of the River,
including a ban on public alcohol consumption, would be neither unreason-
able nor arbitrary. Generally speaking, municipal police powers include the
authority to prohibit or restrict the consumption of alcohol in public locations.
6A Eugene McQuillin, The Law of Municipal Corporations § 24.169 (3d ed.
1997).

Here, in determining the City’s authority to regulate the conduct of
recreational floaters on the Boise River, the threshold inquiry is whether *“the
ordinance or regulation [is] confined to the limits of the governmental body
enacting the same.” State v. Clark, 88 Idaho at 374, 399 P.2d at 960. The
Legislature has granted cities limited authority to include navigable water-
ways within their limits:

Cities situated on navigable lakes and streams, when the cor-
porate boundaries or limits of such cities extend to the shore-
lines of such lakes or streams, shall have power by ordinance
to fix, determine or extend its corporate boundaries or limits
over the waters of such lakes or streams for a distance of one
fourth (1/4) of a mile from the low-water mark of such navi-
gable lakes, and for a distance of seventy-five (75) feet from
the low-water mark of such navigable streams.

Idaho Code § 50-221. In State v. Finney, 65 Idaho 630, 150 P.2d 130 (1944),
the Idaho Supreme Court examined Idaho Code § 50-221 (then codified as
49-1149) in the context of a municipal ordinance that prohibited the mooring
of residential houseboats offshore of the City of Coeur d’Alene. The court
held:

It was undoubtedly the intention of the Legislature in
thus expressly authorizing incorporated cities and villages
situated on navigable streams and lakes, to include portions
thereof within their respective boundaries, as authorized by
the Act, for the purpose of enabling the municipalities to
exercise control over this included and added territory, to the
same extent and for the same purpose as it is generally
empowered with respect to other territory within the corpo-
rate boundaries.
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Finney, 65 Idaho at 634, 150 P.2d at 131. Because the portion of the Lake
involved had been “taken into and made a part of the City of Coeur d’Alene
by Ordinance,” id. at 633, 150 P.2d at 131, the court upheld the prohibition
on houseboats as a proper exercise of the City’s police power.

Under Idaho Code § 50-221 and Finney, the threshold determination
in any exercise of municipal jurisdiction over conduct on the Boise River is
whether the City has taken affirmative action “to fix, determine or extend its
corporate boundaries or limits over the waters of” such stream. If the City has
failed to take such action, the inquiry is at an end.

We have not, for purposes of this opinion, undertaken the detailed
analysis of City ordinances fixing and determining the boundaries of the City
of Boise that would be necessary to determine which portions of the Boise
River, if any, have been included within the limits of the City of Boise pur-
suant to Idaho Code § 50-221. Such an inquiry is best undertaken by the City
itself. Rather, for purposes of analysis only, we assume that the City’s inquiry
is limited to those portions of the River over which the City has extended its
limits.

If, in fact, Boise has extended its corporate boundaries or limits over
the waters of the Boise River, the sole remaining inquiry is whether prohibi-
tions on the possession and consumption of intoxicating beverages are “in
conflict with . . . the general laws” of the state addressing the use of naviga-
ble waterways. Conflict may arise in two circumstances. First, a conflict may
be direct, “expressly allowing what the state disallows, and vice versa.”
Envirosafe Services of Idaho v. County of Owyhee, 112 Idaho 687, 689, 735
P.2d 998, 1000 (1987); see also State v. Barsness, 102 Idaho 210, 628 P.2d
1044 (1981) (city ordinance requiring emergency vehicles to have both sirens
and flashing lights preempted due to explicit conflict with statute requiring
emergency vehicles to display either sirens or flashing lights). Second, a con-
flict may be implied where the state has fully occupied or preempted a par-
ticular area of regulation to the exclusion of local governmental entities. This
doctrine of implied preemption applies when “the state has acted in the area
in such a pervasive manner that it must be assumed that it intended to occu-
py the entire field of regulation.” Envirosafe, 112 Idaho at 689, 735 P.2d at
1000; see, e.g., Caesar v. State, 101 Idaho 158, 610 P.2d 517 (1980) (state’s
comprehensive regulation of the safety of state-owned buildings preempted
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application of Boise City Building Code to Bronco Stadium). Preemption
may also be implied “where uniform statewide regulation is called for due to
the particular nature of the subject matter to be regulated.” Envirosafe, 112
Idaho at 689, 735 P.2d at 1000.

The statutory provisions governing use of navigable waters for recre-
ational purposes are found in Idaho Code § 36-1601, title 58 of the Idaho
Code, and title 67, chapter 70, of the Idaho Code (“Idaho Safe Boating Act”).
Section 36-1601 defines navigability and declares that navigable streams
“shall be open to public use as a public highway for travel and passage, up or
downstream, for business or pleasure, and to exercise the incidents of navi-
gation—boating, swimming, fishing, hunting and all recreational purposes.”

A city ordinance banning consumption of alcohol while using a nav-
igable stream does not appear to conflict or interfere with the incidents of
navigation defined in Idaho Code § 36-1601. River users remain free to
engage in the core recreational activities of boating, swimming and fishing.
Thus, no actual conflict exists between a municipal ban on public consump-
tion of alcohol and Idaho Code § 36-1601. And, sinceIldahoCode § 36-1601
provides no comprehensive regulatory scheme for the use of navigable
waters, it cannot be interpreted as an attempt to occupy the field of permissi-
ble regulation of such uses.

Recreational uses of navigable waters are also addressed in title 58 of
the Idaho Code. Idaho Code § 58-104 authorizes the State Board of Land
Commissioners (“Land Board”) to “regulate and control the use or disposi-
tion of lands in the beds of navigable lakes, rivers and streams, to the natural
or ordinary high water mark thereof, so as to provide for their commercial,
navigational, recreational or other public use.” Idaho Code § 58-104(9). The
Land Board’s primary responsibility, however, is regulation of encroach-
ments upon the beds and banks of navigable waters in order to protect recre-
ation, navigation, and other public interests. Idaho Code § 58-1301. Aside
from regulating encroachments, the Land Board has not undertaken to regu-
late navigational or recreational uses of navigable waters.

A more comprehensive regulatory scheme governing public use of

navigable waters appears in the Idaho Safe Boating Act, title 67, chapter 70,
Idaho Code. The Safe Boating Act includes a broad array of regulations
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intended to “improve boating safety [and] foster the greater development, use
and enjoyment of the waters of this state by watercraft.” Idaho Code § 67-
7001. As part of its scheme of regulating boating safety, the Act includes pro-
visions addressing the use of alcohol while engaging in certain uses of navi-
gable waters. Section 67-7034 makes it unlawful for any person with an alco-
hol concentration of 0.08 or more to “be in actual physical control of a vessel
on the waters of the state of Idaho.” The reach of this statute, however,
excludes many of the devices used by recreational floaters on the Boise River.
The Act defines the term “vessel” to exclude “nonmotorized devices not
designed or modified to be used as a means of transportation on the water,
such as inflatable air mattresses, single inner tubes, and beach and water
toys.” Idaho Code § 67-7003(22). As a result, much of the recreational use
typical of the Boise River does not fall within the scope of the Safe Boating
Act. For those recreational users not utilizing “vessels,” there is, by defini-
tion, no conflict between the Safe Boating Act and municipal ordinances gov-
erning recreational use of the River.

For those watercraft qualifying as “vessels,” such as canoes, kayaks
and rafts, the analysis is necessarily more complex. Some may assert that a
municipal ban on alcohol consumption would conflict with the provisions of
Idaho Code § 67-7034, which explicitly allows operation of vessels while
having “an alcohol concentration of less than 0.08,” unless under the addi-
tional influence of drugs or other intoxicants. See Idaho Code § 67-7034(2).
While it is possible to read the cited subsection as impliedly allowing some
level of imbibition while boating, it is more precise to state that it does not
prohibit operation of vessels when blood alcohol levels are below the speci-
fied threshold. In short, the only alcohol regulated by the Safe Boating Act
is the operator’s blood alcohol level, not the presence or consumption of alco-
holic beverages on the vessel itself. For purposes of the Safe Boating Act, it
is irrelevant whether the alcohol is consumed while on shore or on the water.
As such, the Safe Boating Act is silent on the issue of the place and manner
in which alcohol may be consumed while boating. In such circumstances,
additional regulation by municipal ordinance is permissible, so long as it does
not “prohibit that which the legislature has expressly sanctioned.” Gartland
v. Talbott, 72 Idaho 125, 129, 237 P.2d 1067, 1069 (1951). If the ordinance
“merely goes further and adds limitations to those contained in the statute, [it]
is not necessarily in conflict with the statute.” /d. at 129-30, 237 P.2d at 1069;
see also Benewah County Cattlemen’s Ass’n v. Bd. of County Comm’rs, 105
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Idaho 209, 214, 668 P.2d 85, 90 (1983) (“local enactments which merely
extend the state law by way of additional restrictions or limitations are not
invalid™).

Given the lack of actual conflict between the Safe Boating Act and
ordinances banning possession and consumption of alcoholic beverages on
navigable streams, the remaining question is whether the Safe Boating Act
occupies the field of permissible regulation. The fact that the Legislature has
banned actual operation of watercraft while under the influence of alcohol
does not imply an intent to occupy the entire field of regulation or preempt
local ordinances addressing the use of alcohol while upon navigable waters.
In order to infer intent to preempt local ordinances, the state regulatory
scheme must be “pervasive,” Envirosafe, 112 Idaho at 689, 735 P.2d at 1000,
or must “‘completely cover” the subject matter. Caesar, 101 Idaho at 161, 610
P.2d at 520. Implied preemption has been rarely found by the Idaho courts,
even where the local ordinance covers the same subject matter as a general
statute. A case in point with obvious analogies to the question at hand is State
v. Poynter, 70 Idaho 438, 220 P.2d 386 (1950), where the court was asked to
determine whether the City of Pocatello was preempted from enacting an
ordinance prohibiting the driving of an automobile while under the influence
of alcohol, given that the identical conduct was an offense under state law.
The court held that the “mere fact that the state has legislated on a subject
does not necessarily deprive a city of the power to deal with the subject by
ordinance.” Id. at 441, 220 P. 2d at 389. Upon petition for rehearing, the
court reiterated that cities may enact and enforce police regulations “that do
not contravene any general law of the state,” so that “the fact that an ordi-
nance covers the same offense as the state law does not make it inconsistent
or in conflict therewith, or invalid for that reason.” Id. at 444, 446, 220 P.2d
at 391-92 (quoting, in part, State v. Quong, 8 Idaho 191, 194, 67 P. 491, 492
(1902)).

Legislative intent to occupy a field of regulation is also rarely implied
when the Legislature has explicitly made provision for additional municipal
regulations. The court has often cited statutes allowing cities and counties to
enact additional rules and regulations in finding a lack of preemptive intent.
See, e.g., Gartland, 72 Idaho at 129, 237 P.2d at 1069; Poynter, 70 Idaho at
441, 220 P.2d at 389; Clyde Hess, 69 Idaho at 510, 210 P.2d at 800. Here,
the Safe Boating Act provides that:
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Any political subdivision of the state of Idaho may at
any time, but only after sufficient public notice is given,
adopt local ordinances with reference to the operation of ves-
sels on any waters within its territorial limits or with refer-
ence to swimming within areas of intense or hazardous ves-
sel traffic, provided the ordinances are intended to promote
or protect the health, safety and general welfare of its citi-
zenry.

Idaho Code § 67-7031(3).

Given the limited scope of conduct regulated by Idaho Code § 67-
7034 and the explicit authorization for municipal governments to adopt local
ordinances addressing the subject of boating safety, the most logical inference
is that the Legislature did not intend to preempt the field of potential regula-
tion relating to possession and consumption of alcohol while upon navigable
waters. This leaves municipal governments free to regulate the use of alco-
hol by recreational users of navigable streams when such streams are within
the limits of the municipality.

Sincerely,

STEVEN W. STRACK
Deputy Attorney General
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November 29, 2005

The Honorable John W. Goedde
Idaho State Senate

525-B W. Harrison Ave.

Coeur d’Alene, ID 83814

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

QUESTION PRESENTED

Is an administrative rule, which conflicts with a clear statement of
legislative intent, valid if it is not in conflict with the language of the statute
upon which the rule is based?

SHORT ANSWER

Legislative intent, even if it is in the form of a journal entry, does not
have the force and effect of law. An administrative rule is not rendered
invalid if it conflicts with legislative intent, provided it conforms to the lan-
guage of the statute upon which the authority of the rule rests.

ANALYSIS

House Bill 331 (“H331”), after having first been passed by the Idaho
House of Representatives, was passed by the Idaho State Senate on March 29,
2005. The bill passed unanimously. After passage of the bill, the Senate then
granted, by unanimous consent, your request to spread upon the Senate
Joumnal the following Statement of Legislative Intent for H331:

The current physician’s reimbursement system
employed by the Industrial Commission is seriously flawed.
The Advisory Committee to the Industrial Commission has
struggled unsuccessfully to correct the problem for over two
years. H331 adopts a fee schedule and affords the Industrial
Commission the authority to set conversion factors. It is
understood that overall physician reimbursement may
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decrease by 10% by taking into consideration current billings
for services outside the norm. The Industrial Commission
shall consider conversion factors employed by health insur-
ers in Idaho as well as conversion factors employed by other
states in our region when establishing the original conversion
factors.

Additionally, when setting conversion factors, the
Commission must be conscious of the need for access to
services for injured workers. Should the Legislature find that
the Commission has not exercised diligence and restraint, it
is acknowledged that future legislatures may opt to establish
said factors in statute.

This Statement of Legislative Intent does not have the force and
effect of law. Nonetheless, it is an important tool in interpreting the Senate’s
intent in its passage of H331. Furthermore, as is discussed more fully below,
a reviewing court may not even consider legislative intent or legislative his-
tory unless the language of the statute is found to be ambiguous.

It is important to note that the Statement of Legislative Intent is found
in the pages of the Senate Journal. In addition, the Senate took up consider-
ation of this bill only after the House had passed it. While the Statement of
Purpose found in the Senate Journal is similar to statements made by you
when the bill was presented to the House Commerce and Human Resources
Committee, the entry in the journal is only evidence of the Senate’s intent. It
cannot be used in discerning the intent of the House.

My November 2, 2005, letter to Idaho Industrial Commission
(“Commission”) Chairman Limbaugh notes the statement contained in the
bill’s Statement of Purpose and also the conflicting testimony to the House
committee. However, it failed to discuss the intent language in the Senate
Journal. (A copy of my November 2 letter is enclosed.) If a court were to
review this and arrive at the question of legislative intent, it would look to the
Statement of Purpose in addition to the testimony before the House commit-
tee in attempting to discern legislative intent. The court would also note the
Senate language. The fact that the journal entry was made contemporane-
ously with the passage of H331 by the Senate is strong evidence of legislative
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intent with respect to Senate passage of the bill, but it does not help in deter-
mining the intent of the House. In this regard, it should be noted that the rule
in Idaho for journal entries differs from the general rule concerning what
properly goes into a journal entry. See, e.g., Statutes and Statutory
Construction, J.B. Sutherland (updated by Norman J. Singer), §§ 8:1-8:2, p.
37, West Publishing Co. (2000).

Should it become necessary for a court to interpret H331, the goal of
the court will be to determine the meaning of the statute. In so doing, the
court will rely upon the language of the statute and will probably not even
look at extraneous items, such as journal entries, unless it finds some ambi-
guity in the language of the statute itself. As noted in my November 2 letter,
statutory interpretation begins with the words of the statute, and a court, in
interpreting a statute, is to give the language of the statute its plain, obvious,
and rational meaning. See Huyett v. Idaho State University, 140 Idaho 904,
104 P.3d 946 (2004). Similarly, if a statute is not ambiguous, a court does not
construe it but simply follows the law as written. Huyett v. Idaho State
University, supra. If the statutory language is unambiguous, the court mere-
ly applies the statute as written; if it is ambiguous, the court attempts to ascer-
tain legislative intent. Sumpter v. Holland Realty, Inc., 140 Idaho 349, 93
P.3d 680 (2004). In other words, if statutory language is not ambiguous, it is
the duty of the court to follow the law as written, and if it is socially or oth-
erwise unsound, the power to correct is legislative, not judicial. Anstein v.
Hawkins, 92 Idaho 561, 477 P.2d 677 (1968).

The language of Idaho Code § 72-803, as amended by H331, is not
ambiguous. The language in question directs the Commission to adopt a fee
schedule for reimbursement, and this the Commission has done. The
Statement of Legislative Intent read into the Senate Journal states that there
is an understanding that physician reimbursement may decrease by 10% by
passage of the bill. This is a goal of the legislation, not a directive to the
Commission. The directive to the Commission found in the legislative intent
states:

The Industrial Commission shall consider conver-
sion factors employed by health insurers in Idaho as well as
conversion factors employed by other states in our region
when establishing the original conversion factors.
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Additionally, when setting conversion factors, the
Commission must be conscious of the need for access to
services for injured workers . . . .

2005 Idaho Senate Journal, p. 330.

In writing this opinion, I am assuming that the Commission did con-
sider conversion factors employed by health insurers, as well as conversion
factors employed by other states. If the Commission met this directive, then
it may even be that the Statement of Legislative Intent was complied with.
This question may ultimately have to be answered by a court.

The court that is applying the provisions of Idaho Code § 72-803, as
modified by H331, will have, as its goal, determining the meaning of the
statute. In other words, a court’s purpose is not to determine legislative intent
but to determine the meaning of the statute. Legislative intent is a tool, albeit
a tool of paramount importance, in determining the meaning of the statute.
However, as noted above, if the meaning of the statute is clear from the lan-
guage of the statute, the court will venture no further in trying to determine
what the legislature means.

Regarding the role of legislative intent, it has been stated:

Such a large number of judicial opinions in cases
involving issues of statutory interpretation are written in the
context of “legislative intent” that it is not unfair to suggest
that many judges may be unaware of the existence of other
relevant alternatives for decision-making. That there is,
indeed, an alternative, as stated by Justice Holmes in his
remark that, “We do not inquire what the legislature meant;
we ask only what the statute means.” His preference for the
meaning of the statute over legislative intent as a criterion of
interpretation has been expressly endorsed by Justices
Jackson and Frankfurter, the latter of whom said that he even
tried to avoid using the term “legislative intent.” Courts have
also supported the Holmes view. They have said inquiry
begins not with conjecture about what Congress would have
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liked to have said when it wrote the statue or with what
Congress would say today given the chance, but rather what
Congress indeed expressed in the statutory text.

Statutes and Statutory Construction, J.B. Sutherland (updated by
Norman J. Singer), § 45:07, p. 37, West Publishing Co. (2000)

CONCLUSION

Legislative intent, even if it is in the form of a journal entry, does not
have the force and effect of law. This follows not only from the authority
cited above but also from the Idaho Constitution, which requires that all
amendments to the Idaho Code be set forth and published at length. Idaho
Constitution article III, § 18, provides:

No act shall be revised or amended by mere reference to its
title, but the section as amended shall be set forth and pub-
lished at full length.

Although this section of the Constitution does not appear to be aimed
at statements of intent, it would probably cover such statements and require
that if they are to be given the force and effect of law, they must be published
at full length in the bill itself.

I hope this opinion will be of some assistance to you. For your infor-
mation and reference, in addition to my November 2 letter to the Industrial
Commission, I have enclosed copies of some prior letters from our office
addressing this subject. If you have any questions or would like to discuss
this matter further, do not hesitate to call upon me.

Very truly yours,
WiLLIAM A. VON TAGEN
Deputy Attorney General

Chief, Intergovernmental and
Fiscal Law Division
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February 4, 2005

The Honorable Ben Ysursa
Idaho Secretary of State
HAND DELIVERED

Re: Certificate of Review
Idaho Judicial Accountability Act of 2006

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on January 10, 2005.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
has prepared the following advisory comments. It must be stressed that,
given the strict statutory timeframe in which this office must respond and the
complexity of the legal issues raised in this petition, this office’s review can
only isolate areas of concern and cannot provide in-depth analysis of each
issue that may present problems. Further, under the review statute, the
Attorney General’s recommendations are “advisory only,” and the petitioners
are free to “accept or reject them in whole or in part.”

BALLOT TITLE

Following the filing of the proposed initiative, this office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we would recommend that they do so and their proposed language will
be considered.

MATTERS OF SUBSTANTIVE IMPORT
A. Introduction
Entitled “The Idaho Judicial Accountability Act of 2006” (“IJAA”),

petitioners have presented a petition that seeks to substantially alter the judi-
cial branch and system of Idaho. Specifically, petitioners seek the following:
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1. Abolishment of the Judicial Council;

Creation of the Idaho Judicial Accountability Commission,
established to review any decision made in any court, review
complaints of judicial misconduct, and empowered to
appoint “special prosecutors”’;

Repeal of chapter 1, title 1, Idaho Code;

Repeal of Idaho Code § 1-2003;

Impose limitations on judicial immunity;

Amendment of Idaho Code §§ 19-4201A, 19-4202, 19-3945,
and 2-215; and

7. Procedures for the removal of judges.

A

Most of the provisions of this measure were reviewed within the
Certificate of Review issued on June 4, 2003, and would likely be struck
down by a reviewing court as unconstitutional and a violation of the separa-
tion of powers doctrine. This office notes that the initiative submitted on
January 10, 2005, and the initiative submitted on May 7, 2003, are substan-
tially similar in form, verbiage, and potential effect. In the interest of brevi-
ty, the June 4, 2003, Certificate of Review is adopted and incorporated into
this certificate of review in its entirety and enclosed herewith for your con-
venience.

Although amended, the newest version of this initiative suffers from
similar constitutional defects as prior versions.

B. The Proposed Initiative Likely Violates the Separation of Powers

Article II, § 1 of the Idaho Constitution defines the departments of
government and states the policy of separation of powers. Specifically, art.
II, § 1, states:

Departments of government.—The powers of the
government of this state are divided into three distinct depart-
ments, the legislative, executive and judicial; and no person
or collection of persons charged with the exercise of powers
properly belonging to one of these departments shall exercise
any powers properly belonging to either of the others, except
as in this constitution expressly directed or permitted.
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The most recent version of the Idaho Judicial Accountability Act of
2006 changes the name of the judicial accountability entity from that of a
“Special Grand Jury” to the “Idaho Judicial Accountability Commission.”
This “Commission” is created as an entity independent of the legislative,
executive, or judicial branches of government; in essence, a fourth branch of
government. This is patently unconstitutional. The branches of government
are clearly delineated within art. II, § 1 of the Idaho Constitution. Any new
branch of government must be outlined within art. II, § 1 of the Idaho
Constitution. A change of this magnitude must be made through a constitu-
tional amendment. A reviewing court would most likely find that the Idaho
Judicial Accountability Act of 2006 is unconstitutional for this reason.

The initiative also empowers the Commission to exercise powers
generally reserved to the legislature, the judiciary, and the executive. An ini-
tiative is an exercise of legislative power; therefore, the Commission can only
exercise those powers that are provided for within article III of the Idaho
Constitution. This initiative seeks to create a commission empowered with
the authority to exercise both article IV and article V powers. Exercise of
these powers is constitutionally offensive. The interference with and assump-
tion of powers of coordinate branches of government by another is anathema
to the basic concepts of Idaho’s constitutional representative democracy.

C. Article III, § 16, Prohibits Consideration of More than a Single
Subject

Reviewing the initiative, it is quite lengthy. This initiative compris-
es eight (8) pages of single-spaced text on 8%2” by 14” paper. It considers
myriad subjects ranging from creation of the Commission, to appropriations
to the Commission, to procedures for the removal of judges, to criminal caus-
es of action, to altering jurisdiction regarding habeas corpus actions, and
changing payments to jurors to name a few. Additionally, the act amends or
repeals no fewer than five (5) distinct titles and chapters of the Idaho Code
within a single initiative.

Article I1I, § 16, states:

Unity of subject and title.— Every act shall embrace
but one subject and matters properly connected therewith,
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which subject shall be expressed in the title; but if any sub-
ject shall be embraced in an act which shall not be expressed
in the title, such act shall be void only as to so much thereof
as shall not be embraced in the title.

This initiative appears to embrace many subjects within a single
enactment. For example, this initiative contains sections appropriating mon-
eys (sections 2526, 2530, and 2531), which are considered distinct acts that
should be separate from others. Hailey v. Huston, 25 Idaho 165, 136 P.2d 212
(1913). It appears likely that the breadth of the subjects, which should be set
forth in distinct enactments (or initiatives), would provide an alternative basis
for this initiative being found unconstitutional.

Also, unnecessary words are used to describe the United States
Constitution and the Bill of Rights. For example, the U.S. Constitution is
described as “the 1789 Constitution for the United States of America includ-
ing the 1791 Bill of Rights.” These descriptive words are meaningless. The
United States is governed by the Constitution as the supreme law of the land,
which includes the Bill of Rights. M’Culloch v. State of Maryland, 17 U.S.
316, 360 (1819). Finally, the Declaration of Independence is referenced, but
it must be noted that the Declaration of Independence has no force or effect
of law.

CONCLUSION

As noted in the June 4, 2003, Certificate of Review and the current
certificate of review, the Idaho Judicial Accountability Act of 2006 contains
constitutional infirmities, contradictions, and confusing terminology. It is
beyond the scope of this review to definitively point out each and every trans-
gression, but review of the June 4, 2003, Certificate of Review, which is
adopted and incorporated herein, and this certificate of review reflect that
upon review by a court of competent jurisdiction, the Idaho Judicial
Accountability Act of 2006 will likely be found unconstitutional.

I HEREBY CERTIFY that the enclosed measure has been reviewed for
form, style, and matters of substantive import, and that the recommendations
set forth above have been communicated to petitioners Norma Batt and Rose
Johnson by deposit in the U.S. Mail of a copy of this certificate of review.
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Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

BRriaN P. KANE
Deputy Attorney General
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May 16, 2005
The Honorable Ben Ysursa
Idaho Secretary of State
Statehouse
HAND DELIVERED
Re: Certificate of Review

Proposed Initiative to Amend the Motor Vehicle Registration
Law (Jdaho Code § 49-445)

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on April 18, 2005.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
prepared the following advisory comments. It must be stressed that, given the
strict statutory timeframe in which this office must respond and the complex-
ity of the legal issues raised in this petition, this office’s review can only iso-
late areas of concern and cannot provide in-depth analysis of each issue that
may present problems. Further, under the review statute, the Attorney
General’s recommendations are “advisory only.” The petitioners are free to
“accept or reject them in whole or in part.” The opinions expressed in this
review are only those which may affect the legality of the initiative. This
office offers no opinion with regard to the policy issues raised by this pro-
posed initiative.

BALLOT TITLE

Following the filing of the proposed initiative, this office will prepare
short and long ballot titles. The ballot titles should impartially and succinct-
ly state the purpose of the measure without being argumentative and without
creating prejudice for or against the measure. While our office prepares the
titles, if petitioners would like to propose language with these standards in
mind, we would recommend that they do so and their proposed language will
be considered.
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MATTERS OF SUBSTANTIVE IMPORT

Petitioner has submitted a proposed initiative seeking to amend Idaho
Code § 49-445(2). As a series of legislative enactments, this code section is
subject to amendment by the initiative power reserved to the people by the
Idaho Constitution. Idaho Const. art. III, § 1.

Article III, § 1 of the Idaho Constitution vests the legislative power
of the state in the Senate and House of Representatives, and in the people
through the initiative process. Laws passed by initiative are on equal footing
with legislation enacted by the Legislature, and the two must comply with the
same constitutional requirements. Westerberg v. Andrus, 114 Idaho 401, 757
P.2d 664 (1984). Asboththe proposed initiative and the law it seeks to repeal
are interpreted to be on “equal footing,” this proposed initiative does not
appear to raise any significant legal issues.

CONCLUSION

I HEREBY CERTIFY that the enclosed measure has been reviewed for
form, style, and matters of substantive import, and that the recommendations
set forth above have been communicated to petitioner Marse Shobe by
deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

WiLLIAM A. VON TAGEN
Deputy Attorney General
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September 14, 2005

The Honorable Ben Ysursa
Idaho Secretary of State

Statehouse
HAND DELIVERED
Re: Certificate of Review

Proposed Initiative to Amend Provisions Relating to
Property Tax (Idaho Code Title 63.Various Chapters

1 through 40)

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on August 18, 2005.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
prepared the following advisory comments. It must be stressed that, given the
strict statutory timeframe in which this office must respond and the complex-
ity of the legal issues raised in this petition, this office’s review can only iso-
late areas of concern and cannot provide in-depth analysis of each issue that
may present problems. Further, under the review statute, the Attorney
General’s recommendations are “advisory only.” The petitioners are free to
“accept or reject them in whole or in part.”” The opinions expressed in this
review are only those that may affect the legality of the initiative. This office
offers no opinion with regard to the policy issues raised by this proposed ini-
tiative.

BALLOT TITLE

Following the filing of the proposed initiative, our office will prepare
short and long titles. The ballot titles should impartially and succinctly state
the purpose of the measure without being argumentative and without creating
prejudice for or against the measure. If petitioners would like to propose lan-
guage with these standards in mind, we would recommend that they do so,
and their proposed language will be considered in our preparation of the titles.
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MATTERS OF SUBSTANTIVE IMPORT

The petition, as submitted, amends, repeals, or adds several dozen
sections of the Idaho Code and consists of over 6,500 lines of text. The text
raises a number of issues of substantive import upon which Idaho Code § 34-
1809 requires we comment. These issues are of varying significance and
complexity. Thus, in the sections that follow, we have categorized our com-
ments under two headings. The first, labeled “Overarching Issues,” address-
es matters of potential constitutional concern or matters that render the initia-
tive inoperable should it become law in its present form. The second, labeled
“General Comments,” attempts to organize various concerns or recommen-
dations into those applicable to the text as a whole or those from various parts
of the initiative that are similar.

A. Overarching Issues

1. One percent limitation. The initiative imposes, in three dif-
ferent proposed sections, a one percent limitation on the total annual amount
of property tax imposed on property. These are proposed §§ 63-801,' 63-
802,* and 63-1313, * Idaho Code. An initial problem is that these three sec-
tions do not express the same one percent limitation. In Idaho Code § 63-
801, the limit is simply one percent of “Market Value.” The definition of
“market value” in Section 63-201(11) limits that value to a value “as deter-
mined by the county commissioners sitting as a board of valuation during the
last week of November 2004 through the first week of December 2005 and
subsequently added to the tax rolls January 2005.” Idaho Code § 63-802
adopts a different definition of “market value” that is found in Idaho Code §
63-1313. That definition adds “the actual cost of all improvements,” which
adds values not included under the one percent calculation in Idaho Code §
63-801 and requires that market value include “any exemption of a portion of
such values from property taxation,” which also adds values not included
under the one percent calculation in Idaho Code § 63-801. Further, proposed
Section 63-1313(2) permits “property” (though not necessarily value) to
increase up to eight-tenths of one percent annually, although what event or
occurrence authorizes the increase is not stated. Finally, the limitation in pro-
posed Idaho Code § 63-802 may be overridden by an election,* while the lim-
itation in proposed Idaho Code § 63-801 cannot. These conflicting defini-
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tions of “market value” create critical inconsistencies that we recommend be
harmonized.

An even more serious problem is one previously discussed in opin-
ions issued by this office in regard to other proposals to limit the total amount
of property tax imposed on a single property. The Attorney General’s Office,
under the administrations of three different Attorneys General, has issued
three opinions addressing similar proposed limitations.” The conclusions
expressed in those opinions concerning the previously proposed one percent
limitations are equally applicable to the similar limitation in the currently pro-
posed initiative. They conclude the requirement that property “tax shall not
exceed 1% of Market Value” is inoperable because neither existing law nor
the proposed initiative provide state or local governments with authority or
instructions for adjusting the budget funded by property tax otherwise certi-
fied pursuant to statute to comply with the one percent limitation. The prob-
lem, as summarized in the 1991 opinion and reaffirmed in the 1996 opinion,
is applicable to the current proposal:

The basic problem here is that the drafters of the proposed One
Percent Initiative frame a standard that is, at bottom, only a slogan: “Taxation
within the State of Idaho not exceed one percent (1%) of the actual market
value of such property.” However, they fail to provide any entity with author-
ity to adjust tax levies to meet this standard. They also fail to provide any pro-
cedural mechanism to carry out their proposal.

We conclude that neither the existing statutes nor any provision of the
One Percent Initiative expressly grants authority to the State Tax Commission
to adjust levies and apportion taxes. Neither the Idaho Constitution nor the
Idaho Code would permit imposition of such a duty on the courts. Finally,
any attempt to centralize such authority in the boards of county commission-
ers would make the boards into local taxing czars and virtually destroy all the
other independent taxing districts that now answer to the local electorate.

It follows that the One Percent Initiative cannot be implemented as
written. It is our opinion that a reviewing court faced with the options of
striking down the One Percent Initiative or upholding the initiative by creat-
ing from whole cloth a new tax apportionment system for the State of Idaho
would choose the former option.*
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Whatever method of implementing the one percent tax limitation the
petitioners choose, the resulting tax levies must conform to the requirement
of the Idaho Constitution that “All taxes shall be uniform upon the same class
of subjects within the territorial limits, of the authority levying the tax, ... ."”
This means that each taxing district’s levy (whether it is a levy by a county,
city, school district, or other local government authorized to levy property
taxes) must apply equally to all taxable property in each district. The tax
owed is calculated by multiplying this uniform levy rate times the value of the
individual property, however that value is determined. As explained by the
Idaho Supreme Court:

A constitutional rule of uniform ad valorem taxation forbids
legislative classifications of property for the purpose of
imposing a greater burden of ad valorem taxation on one
class than on another; that is, all property not exempt from
taxation must be assessed at a uniform percentage of actual
cash value, and a single fixed rate of taxation must apply
against all taxable property. ®

See the discussion under “Question 4” of Opinion 91-9 for one possible
mechanism that is consistent with the requirement for a uniform levy. °

2. Limitations on value. The initiative as proposed attempts to
limit the amount of value to which the levy rate is applied. Several sections
have this effect. First, the definition of “market value” in proposed Idaho
Code § 63-201(11) is amended.'® (Our earlier comments about the incon-
stancies about the definition of “market value” are also applicable here.) We
understand the effect of this language to be that property present on the exis-
tent property tax rolls at the end of 2004 is to retain that value on future rolls
unless other provisions of the initiative authorize a changed value." Second,
the initiative adds a new definition of *“true market value” in proposed Idaho
Code § 63-201(26)."> There is a third proposed definition of “value” in pro-
posed Idaho Code § 63-201(27).” Proposed Idaho Code § 63-803 provides
that the levy rate is to be computed on “taxable value” which is defined using
the terms similar to the definitions found in subsections (11) and (26) of pro-
posed Section 63-201."* Throughout the initiative, numerous provisions relat-
ing to the equalization of property tax assessments are repealed. These
changes appear to be intended to limit the taxable value on which property tax
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levies are computed to the values on the property tax rolls as of January 1,
2005, or to the purchase price or construction cost of property purchased or
constructed after that date.

The initiative process in Idaho is limited to proposing and adopting
changes in statutory law."” Statutes adopted by initiative are subject to the
same constitutional requirements and constraints as other statutes.'® Thus, for
the initiative to ultimately succeed in its goal of reforming the property tax,
its provisions must comport with the provisions of the Idaho Constitution
relating to property taxation. The Idaho Constitution, in art. VII, §§ 2" and
5,'® requires that property taxes be uniform and in proportion to value. The
Idaho Supreme Court has interpreted these provisions to mean the tax must
be based on the property’s current market value. Two examples illustrate the
Court’s understanding of these provisions:

In our opinion the valuation of taxable property for
assessment purposes must reasonably approximate the fair
market value of the property in order to effectuate the policy
embodied in Id. Const. Art. VI, § 5. i.e., that each taxpay-
er’s property bear the just proportion of the property tax bur-
den . ... Although different types of property are by their
nature more amenable to valuation by one method of apprais-
al than another the touchstone in the appraisal of property for
ad valorem tax purposes is the fair market value of that prop-
erty, and fair market value must result from application of the
chosen appraisal method. An arbitrary valuation is one that
does not reflect the fair market value or full cash value of the
property and cannot stand.”

We interpret the language of Art. VII, § 2 - ‘every
person * * * shall pay a tax in proportion to the value of his,
her, or its property * * * - as meaning that every property
owner shall receive equal treatment under the ad valorem tax
laws; for example, if owner A possesses $100.00 of property
which is taxed $1.00, then owner B with $400.00 of taxable
property shall be taxed in the same proportion, or $4.00.2°
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(Emphasis added.) The inevitable effect of the valuation system proposed by
the initiative will be an impermissible discrimination in valuation between
property subject to tax on its “market value” (based on the limited definition
quoted above®) and property taxed based on its “true market value.”? This
office has, in previous opinions about property tax initiatives, noted that value
limitations similar to the limits in this proposal should be offered by means of
a constitutional amendment, not by statutory changes. As a result, we advised
that “[t]he only sensible and certain safeguard is that of deleting the distinc-
tion made in Section Two* of the initiative between property purchased,
newly constructed or subjected to change of ownership on the one hand and
property which has not experienced any of those circumstances on the other
hand.”** Nothing in Idaho’s Constitution or in the development of our con-
stitutional jurisprudence counsels any different recommendation today.

The initiative’s system can also result in property being valued and
taxed in the future for amounts greater than would occur if the initiative were
not enacted. Since the value of property is “as determined by the county com-
missioners sitting as a board of valuation during the last week of November
2004 through the first week of December 2005 and subsequently added to the
tax rolls January 2005,”% there is no authorization for adjusting the value of
property downward to reflect losses from depreciation, obsolescence, or dam-
age. This systemic overvaluation of property may be as violative of the con-
stitution as the valuation limitations discussed in this section.

In a separate letter addressed to the Attorney General, the petitioners
take issue with our often-expressed constitutional conclusions that property
taxes must be levied uniformly in proportion to value. The letter states, “We
have heard from the press that our initiative may fail because of
Constitutional problems with equal value. We take issue with that statement,
because the Constitution does not define ‘value.” The term ‘value’ will and
should relate to any product and as such we have incorporated the standard
term for ‘value’ into our changes to Title 63.” The difficulty with this posi-
tion is that, as the foregoing discussion makes evident, the Idaho Supreme
Court has defined “value” as that term is used in art. VII, §§ 2 and 5 of the
Idaho Constitution. The Idaho Supreme Court is_the “final arbiter” of the
meaning of terms in the Constitution.*®
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B. General Comments

The comments and observations contained in the following sections
of this certificate are offered despite the conclusions expressed in the previ-
ous section regarding the unimplementability and questionable constitution-
ality of the initiative and do not change those conclusions. The orderin which
our comments and observations are presented in this certificate has no impli-
cation about their relative importance.

1. The form of the petition is questionable in ways that may
raise substantive problems. Idaho Code § 34-1801A contemplates that the
text of the proposal is to be set out in the body of the petition. This petition
includes in the body only a list of sections amended, repealed, or added. The
text of the proposal is attached to the petition. If the listing of sections and
the attachment are perfectly identical, this may (or may not) be harmless
error. But if they are not identical, the differences raise potentially serious
questions about exactly what has been enacted should the initiative become
law.

2. For some code sections, the text used as the language from
which amendments are proposed, is the statutory language as it existed in
2004. Sometimes, but not always, legislative actions taken to amend code
sections in 2005 are not recognized. The initiative should amend the current
statutory language. Especially significant are the legislative amendments
made in 2005 to chapter 17, title 63, Idaho Code, regarding taxation of tim-
berland.”

3. The initiative needs a specific effective date. Under current
law, the annual property tax assessment and levy process begins in January
and culminates in the collection of taxes in December of that year and June
of the next year. If the initiative should become law as a result of the 2006
general election in November, it would be impossible to implement for taxes
due in December 2006.

4. The proposed Section 63-802(7)*® details the formula for
computing each tax levy by taxing districts within the county based upon each
district’s budget. The initiative adds a sentence requiring “Any such tax must
be approved by sixty-six and two thirds percent (66 2/3rds%) or more of those
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voting on the question at an election called for that purpose and held on the
May or November dates provided by law.” In 2004, more than 800 of Idaho’s
more than 1,000 taxing districts actually imposed at least one property tax
levy. This election requirement will require conducting an election each year
to approve levies by each of these districts—regardless of whether the com-
puted levy exceeds any of the initiative’s contemplated limitations. If the
election fails the requisite majority, the district may levy no property tax for
the year to which the election relates. If the petitioner’s intent is otherwise,
such as elections to override one or more of the initiative’s limitations, this
language needs revision.

5. The initiative deletes all references to the “county board of
equalization” and to the “state board of equalization.” It substitutes a “coun-
ty board of valuation” and a “‘state board of valuation” with limited duties.
Provisions relating to the equalization of values for property tax (and school
equalization) are deleted from title 63, Idaho Code.” However, both the
county boards of equalization and the State Tax Commission’s role as the
state board of equalization are constitutionally established.*® Substituting
boards of valuation for the constitutionally established boards of equalization
and depriving the boards of the “duty . . . to equalize valuation for taxable
property””® may violate not only art. VII, § 12, but also §§ 2 and 5, as well.
The Legislature (and therefore proposals adopted by initiative*”) may not pre-
vent a constitutional officer from performing his constitutional duties.”

6. The initiative changes several of the dates by which events
relating to the annual property tax process must be accomplished. Petitioners
need to carefully review the sequence of events and required dates for each.
In at least one instance, the draft requires acts be done before the necessary
antecedent actions are completed.*

7. Throughout its text, the initiative changes the term ‘“assess”
or its various forms (e.g., “assessment’) to “value” or its forms (e.g., “valua-
tion”), but some forms of the term “assess” still appear throughout the text of
the proposal. Neither term is defined, so the presumed difference in meaning
is undeterminable. In two instances,* the term “special assessment,” as used
to describe charges against property that are not measured by the value of the
property, is nevertheless changed to *“special valuations.”
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8. The initiative repeals Idaho Code § 63-301, which imposes
on county assessors the fundamental duty to create and submit the annual
property rolls. However, the initiative contains repeated references to the
property rolls in its text. Without some replacement for the repealed section,
no state or local official is expressly vested with the power or assigned the
duty to prepare the property rolls.

9. Repealing Idaho Code § 63-301 also repeals the specific val-
uation and lien date for property tax assessment. That conflicts with other ref-
erences in the statute to the valuation and lien date that are retained in the ini-
tiative. Lack of a clear valuation date is potentially prejudicial to other cred-
itors of the property owner because it confuses the priority of secured debts—
particularly under the federal Bankruptcy Code.

10. The initiative makes a number of changes in the property tax
statutes in title 63, Idaho Code, that implicate statutes outside that title, but
the initiative makes no effort to make the necessary coordinating changes.
There are three particularly important examples:

. The Local Economic Development Act*® provides for rev-
enue allocation financing of activities within a revenue allo-
cation area of an urban renewal project. The extensive
changes made by the initiative sever many of the necessary
connections between the Local Economic Development Act
and the property tax laws. The initiative needs correspon-
ding changes to that Act or it will not function properly, if at
all.

. The initiative repeals Idaho Code § 63-315 requiring that the
State Tax Commission conduct an annual ratio study of prop-
erty by school district. Based on the results of this study, the
State Tax Commission certifies equalized property values to
the State Board of Education. These values are applied in
accordance with the school financing provisions of title 33,
chapter 10, Idaho Code. Lack of an amendment to Idaho
Code § 33-802 means that the Department of Education
remains mandated to assume that each school district levied
its maintenance and operations levy at the currently author-

66



CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL

ized three tenths of one percent. Only some school districts
may be able to do this (depending on the method of reducing
overall levies to one percent) but others likely will not. Thus,
there will be little or no connection between the amount of
property tax the district can levy and the district’s distribu-
tion of state aid. That chapter needs changes corresponding
to those made by the initiative.”

° The authority of most taxing districts to levy taxes is grant-
ed, not in title 63, Idaho Code, but rather in the statute creat-
ing the type of district vested with the power to impose a
property tax. For example, cities are authorized to “levy
taxes for general revenue purposes not to exceed nine-tenths
percent (.9%) of the market value for assessment purposes on
all taxable property within the limits of the city . . . .”* The
initiative’s limited definition of “market value” applies only
to the term when it is “used for property tax purposes in title
63, chapters 1 through 23, Idaho Code.”” Thus, the term
“market value,” when used in the statutes governing cities’
power to tax, appears to be unrestrained by the definition
provided by the initiative. This leaves a city’s authority to
levy a tax essentially undeterminable. If the limit is 0.9% of
the full market value, that number is unknowable due to the
initiative’s limited definition of “market value” in title 63,
Idaho Code. If the definition in proposed Idaho Code § 63-
201(11) is made to apply to the levy authority statute, then
the taxable property not included within the limited defini-
tion, e.g., the property included in the initiative’s definition
of “true market value” in proposed Idaho Code § 63-201(26),
is excluded from the measure of the city’s levying authority.
Which of these two results is applicable under the initiative
is indeterminable. More than 125 separate Idaho Code sec-
tions authorize various property tax levies by counties, cities,
and taxing districts. Only a half dozen of these appear in title
63, Idaho Code. All of the rest present the same or similar
dilemma.
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11. We strongly recommend a careful review of the entire text
of the initiative by an independent proofreader. During our review, we
noticed several apparently inadvertent errors of grammar, syntax, and num-
bering.®* A proofreader should also check the correctness of every statutory
cross-reference. While undoubtedly inadvertent, such errors can create seri-
ous difficulties in the administration and enforcement of the tax. The proof-
reader should:

. Review for errors in syntax and grammar;

. Verify every cross-reference, both within and outside title 63,
to and from sections amended, repealed; and

. Check for inconsistencies in numbering,

CONCLUSION

I HEREBY CERTIFY that the enclosed measure has been reviewed for
form, style, and matters of substantive import, and that the recommendations
set forth above have been communicated to the petitioner, Charles (Chuck)
Cline, by deposit in the U.S. Mail of a copy of this certificate of review.

Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

THEODORE V. SPANGLER, JR.
Deputy Attorney General

' In the initiative the proposed section reads as follows:

63-801. ANNUAL STATE PROPERTY TAXLEVY

(1) The county commissioners in each county in this state must meet on the second Monday
of September in each year to ascertain the tax rate necessary to be levied on each dollar of the valuation of
all the taxable property in the county for such year in order to raise the amount of state taxes apportioned
to such county by the state tax commission. The total of all levies must be within the limits prescribed by
the laws of this state.

(2) Inany period during which a sales tax is in force in this state, there shall be no levy of the
general state property tax permitted by section 9, article VII, of the constitution of the state of Idaho.
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(3) Any period of the combined taxing districts and State Property tax shall not exceed 1% of
Market Value.

? The proposed section provides:

(1) Taxing districts shall not certify a budget request to finance an annual budget that exceeds
1% of market value as defined in section 63-1313 Idaho Code:

> The proposed section provides:

63-1313. LIMITATION ON PROPERTY TAXES—VALUE OF REAL AND PERSONAL
PROPERTY—SPECIAL TAX LEVIES

(1) (a) Except as provided in section 63-802, Idaho Code, during any one (1) tax year, the max-
imum amount of all property taxes from all sources on any property subject to appraisal, valuation, and
property taxation within the state of Idaho shall not exceed one percent (1%) of the market value of such
property, including the actual cost of all improvements, not withstanding any exemption of a portion of
such values from property taxation.

* See proposed § 63-802(5):

(5) All provisions of this section, for annual budgets, shall not exceed 1% of market value as
detailed in section 63-1313, Idaho Code unless such increases are approved by sixty-six and two-thirds per-
cent (66 2/3rds %) or more of those voting at the election.

* Two of these Opinions may be found on the Attorney General’s website: See 1991 Idaho
Attorney General’s Opinion 91-9 at http://www?2.state.id.us/ag/ops_guide_cert/1991/0p91-09.pdf and
Idaho Attorney General’s Opinion 96-3 at http://www2.state.id.us/ag/ops_guide_cert/1996/0p96-03.pdf.
See also 1daho Attormey General’s Opinion 78-37 published in 1978. Idaho Attomey General’s Annual
Report, p. 148.

¢ See footnote 5.

’ Art. VII, § 5, Idaho Constitution, see footnote 18.

¢ Idaho Telephone Co. v. Baird, 91 Idaho 425 (1967).

® See also 1995 Idaho Attorney General’s Opinion 95-03 at http://www2.state.id.us/ag/
ops_guide_cert/1995/0p95-03.pdf.

' As amended the subsection would read:

(11) “Market value” means the amount of United States dollars or equivalent for which, in all
probability, a property would exchange hands between a willing seller, under no compulsion to sell. and
an informed, capable buyer, with a reasonable time allowed to consummate the sale, substantiated by a rea-
sonable down or full cash payment. As determined by the county commissioners sitting as a board of val-
uvation during the last week of November 2004 through the first week of December 2005 and subsequent-
ly added to the tax rolls January 2005. The tax rolls of January 2005 shall be the determining factor of all
property within the state. New purchases, builds or improvements shall be considered at “true market
value.”

" Our understanding may or may not be correct. The fragmentary phrase beginning “As deter-
mined” is an incomplete sentence lacking a subject. Exactly what value is meant is ambiguous. For pur-
poses of this discussion of the overarching issues related to limitations on values, we treat the language as
if were effective to accomplish the petitions evident (but not unambiguous) intent.

Another issue relating to this definition is the fact that operating property (mostly property of
public utilities and railroads) is not valued by county commissioners but by the State Tax Commission pur-
suant to chapter 4, title 63, Idaho Code. This definition appears to exclude operating property from the
meaning of market value. The implications of this exclusion are unknown. It might result in the exemp-
tion of all operating property from tax or it may result in assessment of operating property at current mar-
ket value—a result that at least in the case of railroads likely violates federal law. See49 U.S.C.A. § 11501
(Prohibiting tax discrimination against rail transportation property).

12 The proposed definition is:

“True market value” the sum at which a piece of property has changed hands or cost of build-
ing such property which includes the land that such building resides.

" It reads:

“Value” is the total of all considerations, expressed in dollars, which defines the price at which
a willing seller and a willing buyer agree to transfer title.
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* The initiative appears to omit a critical step in the valuation and levying process it describes.
It repeals current § 63-301, Idaho Code, requiring the assessor to enter the market value of property on the
county assessment roll. There appears to be no new equivalent to the repealed section that tells the asses-
sor exactly what value is to be entered on the roll.

' See chapter 18, title 34, Idaho Code.

'** Westerberg v. Andrus, 114 Idaho 401 (1988).

" Art. VII, § 2 provides:

Revenue to be provided by taxation. The legislature shall provide such revenue as may be
needful, by levying a tax by valuation, so that every person or corporation shall pay a tax in proportion to
the value of his, her, or its property, except as in this article hereinafter otherwise provided. The legisla-
ture may also impose a license tax, both upon natural persons and upon corporations, other than munici-
pal, doing business in this state; also a per capita tax: provided, the legislature may exempt a limited
amount of improvements upon land from taxation.

'® Art. VI, § S provides:

Taxes to be uniform—Exemptions. All taxes shall be uniform upon the same class of subjects
within the territorial limits, of the authority levying the tax, and shall be levied and collected under gener-
al laws, which shall prescribe such regulations as shall secure a just valuation for taxation of all property,
real and personal: provided, that the legislature may allow such exemptions from taxation from time to
time as shall seem necessary and just, and all existing exemptions provided by the laws of the territory,
shall continue until changed by the legislature of the state: provided further, that duplicate taxation of prop-
erty for the same purpose during the same year, is hereby prohibited.

' Merris v. Ada County, 100 Idaho 59, 63 (1979).

Idaho Telephone Co. v. Baird, 91 Idaho 425 (1967).

# See footnote 10.

% See footnote 12.

The reference is to section 2 of “Initiative 1" passed at the general election of November 7,
1978, “Restricting Governmental Ability to Change Property Valuations or Taxes” on file-at the Of fice of
the Idaho Secretary of State.

** AG Opinion 78-37, pg. 155, supra at footnote 5.

See footnote 10.

State, Dept. of Parks v. Idaho Dept. of Water Administration, 96 Idaho 440 (1974).

7 See 2005 Idaho Session Laws 73.

** We note that the subsection is misnumbered since the section hastwo subsections numbered

20

23

25

26

(5).

¥ “Equalization” refers to the processes by which, under current law, the State Tax
Commission and county officials, especially the assessor and county commissioners, ensure property is
assessed equally with other similar property to create uniform effective tax rates and proper distribution of
public school funding. These processes are the methods of oversight and enforcement by which the con-
stitutional mandates of art. VII, §§ 2 and 5, for uniform taxation in proportion to value are assured.

* Art. VII, § 12 of the Idaho Constitution provides in relevant part:

There shall be a state tax commission consisting of four (4) members . . . . The duties hereto-
fore imposed upon the state board of equalization by the Constitution and laws of this state shall be per-
formed by the state tax commission and said commission shall have such other powers and perform such
other duties as may be prescribed by law, including the supervision and coordination of the work of the
several county boards of equalization. The board of county commissioners for the several counties of the
state, shall constitute boards of equalization for their respective counties, whose duty it shall be to equal-
ize the valuation of the taxable property in the county, under such rules and regulations of the state tax
commission as shall be prescribed by law. (Emphasis added.)

*Id.

2 Westerberg v. Andrus, 114 Idaho 401 (1988), holding that initiative legislation is on equal
footing with the legislation enacted by the state and must comply with the same constitutional requirements
as legislation enacted by the Idaho Legislature.
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» Williams v. State Legislature of Idaho, 111 Idaho 156 (1986). “The legislature may not
usurp the power of a constitutionally created executive agency .. ..”

* Proposed Idaho Code § 63-308(4) requires that the subsequent property roll must be deliv-
ered to the county auditor by the last Monday in October; however proposed Idaho Code § 63-501(2) gives
the board of valuation has until November 1 to finish appeals relating to values on that roll.

* Proposed Idaho Code §§ 63-201(21) and (28).

* Chapter 29, title 50, Idaho Code.

’’ We also note that any such changes must comport with the requirement of art. IX, § 1, Idaho
Constitution. It provides:

Legislature to establish system of free schools. The stability of a republican form of govern-
ment depending mainly upon the intelligence of the people, it shall be the duty of the legislature of Idaho,
to establish and maintain a general, uniform and thorough system of public, free common schools.

An opinion from this office in 1995, examining the effect of a similar limitation on property
taxes, observes that the resulting “cut in school funding might well be found to violate the requirement in
art. 9 sec. 5 of the Idaho Constitution that all Idaho students be provided a ‘uniform’ and ‘through’ educa-
tion.” Supra at footnote 9.

* Idaho Code § 50-235.

** Quoted supra at footnote 10.

“ For example, in the proposed Section 63-602CC(1), the second sentence of the current law
reads:

This exemption shall be granted only if the list of all taxable personal property as described in
section 63-302, Idaho Code, is submitted by the property owner or the agent thereof to the assessor not
later than March 15 of each year.

The initiative amends the sentence to read:

This exemption shall be granted only if the property owner or the agent thereof to the assessor
as described in section 63-302, Idaho Code, submits the list of all taxable personal property not later than
March 15 of each year.

A more significant example is found in § 63-1313(c), Idaho Code, imposing a duty to report
certain transactions to the county assessor. The section states:

Failure to report the transaction or to falsify such costs, which shall include any exchanges of
property, will be considered a felony punishable by up to five (5) years in prison and fines not to exceed
the actual value of the transaction.

Read literally this language means that only by submitting a false report may a person avoid a
felony charge. (“Failure . . .. to falsify” is a felony. Thus, a false report is not illegal.)

*' For example, Idaho Code § 63-507(4) references Idaho Code § 63-201(22), which is a non-
existent subsection due to a numbering error in the latter section.
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September 27, 2005

The Honorable Ben Ysursa
Idaho Secretary of State

Statehouse
HAND DELIVERED
Re: Certificate of Review

Proposed Initiative to Amend Idaho Code § 63-205 Relating
to Property Tax

Dear Secretary of State Ysursa:

An initiative petition was filed with your office on August 30, 2005.
Pursuant to Idaho Code § 34-1809, this office has reviewed the petition and
prepared the following advisory comments. It must be stressed that given the
strict statutory timeframe in which this office must respond and the complex-
ity of the legal issues raised in this petition, this office’s review can only iso-
late areas of concern and cannot provide in-depth analysis of each issue that
may present problems. Further, under the review statute, the Attorney
General’s recommendations are “advisory only.” The petitioners are free to
“accept or reject them in whole or in part.” The opinions expressed in this
review are only those that may affect the legality of the initiative. This office
offers no opinion with regard to the policy issues raised by this proposed ini-
tiative.

BALLOT TITLE

Following the filing of the proposed initiative, our of fice will prepare
short and long titles. The ballot titles should impartially and succinctly state
the purpose of the measure without being argumentative and without creating
prejudice for or against the measure. If petitioners wish to propose language
with these standards in mind, we recommend that they do so. Their proposed
language will be considered in our preparation of the titles.

72



CERTIFICATES OF REVIEW OF THE ATTORNEY GENERAL

MATTERS OF SUBSTANTIVE IMPORT

The petition proposes to amend Idaho Code § 63-205 by the addition
of six new subsections numbered (3) through (8). The amendments are enti-
tled the “Residential Property Tax Relief and Bonding Act.” As currently
composed, subsections (1) and (2) of Idaho Code § 63-205 address the sub-
ject of “Assessment—Market value for assessment purposes.” It provides the
assessment date for property taxes and requires the property be assessed at
market value as provided by statute and rules of the State Tax Commission.

1. One Percent Limitation

The proposed subsection (3) would limit to “one percent (1%) of the
cash value” the total annual amount of property tax imposed on property
“used as the primary residence of an Idaho resident. . .”. It goes on to pro-
vide that “[t]he one percent (1%) tax is to be collected by the counties and
apportioned according to law to the districts within the counties.”

The most serious problem with this proposal is one previously dis-
cussed in opinions issued by this office in regard to other proposals to limit
the total amount of property tax imposed on a single property. The Attorney
General’s Office, under the administrations of three different Attorneys
General, has issued three opinions addressing similar proposed limitations.’
The conclusions expressed in those opinions concerning the previously pro-
posed one percent limitations are equally applicable to the similar limitation
in the currently proposed initiative. They conclude the requirement that prop-
erty “tax shall not exceed 1% of Market Value” is inoperable because neither
existing law nor the proposed initiative provide state or local governments
with authority or instructions for adjusting the budget funded by property tax
otherwise certified pursuant to statute to comply with the one percent limita-
tion. The problem, as summarized in the 1991 opinion and reaffirmed in the
1996 opinion, is applicable to the current proposal:

The basic problem here is that the drafters of the pro-
posed One Percent Initiative frame a standard that is, at bot-
tom, only a slogan: “Taxation within the State of Idaho shall
not exceed one percent (1%) of the actual market value of
such property.” However, they fail to provide any entity with
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authority to adjust tax levies to meet this standard. They also
fail to provide any procedural mechanism to carry out their
proposal.

We conclude that neither the existing statutes nor
any provision of the One Percent Initiative expressly grants
authority to the State Tax Commission to adjust levies and
apportion taxes. Neither the Idaho Constitution nor the Idaho
Code would permit imposition of such a duty on the courts.
Finally, any attempt to centralize such authority in the boards
of county commissioners would make the boards into local
taxing czars and virtually destroy all the other independent
taxing districts that now answer to the local electorate.

It follows that the One Percent Initiative cannot be
implemented as written. It is our opinion that a reviewing
court faced with the options of striking down the One Percent
Initiative or upholding the initiative by creating from whole
cloth a new tax apportionment system for the State of Idaho
would choose the former option.

Whatever method of implementing the one percent tax limitation the
petitioners choose, the resulting tax levies must conform to the requirement
of the Idaho Constitution that “All taxes shall be uniform upon the same class
of subjects within the territorial limits, of the authority levying the tax, .. ..”
This means that each taxing district’s levy (whether it is a levy by a county,
city, school district, or other local government authorized to levy property
taxes) must apply equally to all taxable property in each district. The tax
owed is calculated by multiplying this uniform levy rate times the value of the
individual property, however that value is determined. As explained by the
Idaho Supreme Court:

A constitutional rule of uniform ad valorem taxation
forbids legislative classifications of property for the purpose
of imposing a greater burden of ad valorem taxation on one
class than on another; that is, all property not exempt from
taxation must be assessed at a uniform percentage of actual
cash value, and a single fixed rate of taxation must apply
against all taxable property.*
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See the discussion under “Question 4” of Opinion 91-9 for one possible
mechanism that is consistent with the requirement for a uniform levy.’

2. Limitations on Value

The proposed subsection (4)(a) would establish a definition of the
term “full cash value.”® The intent of this language appears to be that the one
percent limitation of subsection (3) would apply to the taxable value of resi-
dential property as that value appeared on the assessment notice for either
2001 or 2002 (which is unclear) or its “appraised value” if the property is con-
structed, purchased, or changes ownership after 2002. In the event that prop-
erty has not yet been assessed to the level appropriate for either 2001 or 2002,
it may be reassessed to that level. Proposed subsection (4)(b) thereafter per-
mits certain inflationary adjustments to the *“fair market value base” not to
exceed two percent.

Initially, there are several definitional and technical problems with
this language. First, paragraph (a) defines the term “full cash value” while
paragraph (b) uses the term fair “market value.” “Market value” is defined in
Idaho Code § 63-201(10) inconsistently with the definition of “full cash
value” in paragraph (a). This inconsistency is further confused by the intro-
duction of the undefined term “appraised value.” Ordinarily, a change in
wording in a statute implies a change of sense.” Although the rule is univer-
sal,? in this context whether “appraised value” is intended to mean “full cash
value” or “market value” is unknown. Finally, Idaho Code § 63-308 requires
the assessor deliver to taxpayers a “valuation assessment notice” each year no
later than the first Monday of June. Thus, reference to the “2001-2002
Assessment Notice” leaves unclear which value is intended.

A more serious problem is that this value limitation conflicts with the
requirements of the Idaho Constitution. The initiative process in Idaho is lim-
ited to proposing and adopting changes in statutory law.’ Statutes adopted by
initiative are subject to the same constitutional requirements and constraints
as other statutes.” Thus, for the initiative to ultimately succeed in its goal of
reforming the property tax, its provisions must comport with the provisions
of the Idaho Constitution relating to property taxation. The Idaho
Constitution, in art. VII, §§ 2" and 5,'? requires that property taxes be uniform
and in proportion to value. The Idaho Supreme Court has interpreted these
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provisions to mean the tax must be based on the property’s current market
value. Two examples illustrate the Court’s understanding of these provisions:

In our opinion the valuation of taxable property for
assessment purposes must reasonably approximate the fair
market value of the property in order to effectuate the policy
embodied in Id. Const. Art. VII, § 5. i. e, that each taxpay-
er’s property bear the just proportion of the property tax bur-
den. . . . Although different types of property are by their
nature more amenable to valuation by one method of apprais-
al than another, the touchstone in the appraisal of property
for ad valorem tax purposes is the fair market value of that
property, and fair market value must result from application
of the chosen appraisal method. An arbitrary valuation is one
that does not reflect the fair market value or full cash value
of the property and cannot stand."

We interpret the language of Art. VII, § 2 - ‘every
person * * * shall pay a tax in proportion to the value of his,
her, or its property * * * - as meaning that every property
owner shall receive equal treatment under the ad valorem tax
laws; for example, if owner A possesses $100.00 of property
which is taxed $1.00, then owner B with $400.00 of taxable
property shall be taxed in the same proportion, or $4.00."

(Emphasis added.) The inevitable effect of the valuation system proposed by
the initiative will be an impermissible discrimination in valuation between
property subject to tax on its “full cash value” and property taxed on its value
when “purchased, newly constructed, or a change in ownership has occurred
after the 2002 assessment.” This office noted in previous opinions about
property tax initiatives that value limitations similar to the limits in this pro-
posal should be offered by means of a constitutional amendment, not by statu-
tory changes. As a result, we advised that “[t]he only sensible and certain
safeguard is that of deleting the distinction made in Sect Two" of the initia-
tive between property purchased, newly constructed, or subjected to change
of ownership on the one hand and property which has not experienced any of
those circumstances on the other hand.”'* Nothing in Idaho’s Constitution or
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in the development of our constitutional jurisprudence counsels any different
recommendation today.

3. Limitations on Legislative Enactments Increasing State Revenue

The proposed subsection (5) would limit the ability of the Legislature
to increase “‘revenues collected . . . by increased rates or changes of methods
of computation” by requiring the Legislature to enact such changes by “two-
thirds of all members elected to each of the two houses of the Legislature. .
.. It also prohibits the Legislature from enacting any “new ad valorem taxes
on real property, or sales or transactional taxes on the sales of real property.”"’

This section is of no legal effect. As noted earlier, the initiative
process in Idaho is limited to proposing and adopting changes in statutory
law."® Initiative legislation is on equal footing with the legislation enacted by
the Idaho Legislature.” Like any other statute, a statute enacted by initiative
may be repealed or amended by the Legislature.”

Furthermore, the quorum necessary for the Legislature to conduct
business is established by art. III, § 10 of the Idaho Constitution as the
“majority of each house.” A statutory attempt to require action by two-thirds
of all members of each house deprives the Legislature of its constitutionally
granted authority “to do business” based on a quorum of all legislators. A
statute may not usurp a constitutionally granted power.” Thus, nothing pre-
vents the Idaho Legislature from repealing, amending, or simply ignoring the
provisions of subsection (5).>

The proposed subsection (5) may also be subject to challenge on
another constitutional ground. While proposed subsections (3), (4), and (6)
are limited to addressing issues of only local taxation, subsection (5) purports
to limit the Legislature’s authority to increase revenues by changes in state
taxes. This may contravene the constitution’s requirement that legislation
“shall embrace but one subject.””? Because initiative legislation is on equal
footing with the legislation enacted by the Legislature, it must comply with
the same constitutional requirements as legislation enacted by the Idaho
Legislature* While the standard the Idaho Supreme Court applies to deter-
mine whether provisions of an enactment are sufficiently related is a liberal
one,” the court will invalidate an enactment when it is unable to identify a
purpose that sufficiently unites all of the provisions of the statute.”
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The limitation on increases in state funding in the proposed subsec-
tion (5) may also impose impermissible restriction on duties constitutionally
imposed on the Legislature. For example, the Idaho Constitution requires the
Legislature “to establish and maintain a general, uniform and thorough sys-
tem of public, free common schools.”*

4. Authorization of “Special Taxes”

The proposed subsection (6) would authorize the imposition of *“‘spe-
cial taxes” by a two-thirds votes of the “qualified electors” of a city, county,
or “special district.” However, the authorization does not include ad valorem
taxes on real property or transaction or sales taxes on real property.?

This office has previously addressed the difficulty of implementing a
requirement that an election authorizing a tax be enacted by two-thirds votes
of the “qualified electors” of the local government holding the election.” We
said:

One problem with this super-majority requirement
stems from the fact that it is impossible to identify the num-
ber of qualified electors in a given district on a particular
date. Many special taxing districts—such as hospital dis-
tricts, irrigation districts, fire protection districts, and recre-
ation districts—base voter qualification upon residency with-
in the district and do not require voter registration. In order
to vote in these taxing districts, electors need only sign an
oath form affirming their residency. The elector’s oath need
not be signed until just before the elector enters the polling
booth. For example, Idaho Code § 42-3202* establishes
voter qualification for water and sewer district elections:

A *“qualified elector” of a district, within the
meaning of and entitled to vote under this act, unless
otherwise specifically provided herein, is a person
qualified to vote at general elections in this state, and
who has been a bona fide resident of the district for
at least thirty (30) days prior to any election in the
district. No registration shall be required at any elec-
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tion held pursuant to this act, but each voter shall be
required to execute an oath of election attesting his
qualification.

Under this electoral system, it is impossible to deter-
mine the number of “qualified electors” in the district. The
number of qualified electors is constantly in flux and the
required number of votes needed for approving a “special
tax” changes every time someone moves into or out of the
district.

The two-thirds super-majority voting requirement is
likewise impossible to follow in districts that do have voter
registration, such as counties, cities, and school districts.

No precise figures of qualified electors are available
in these districts, either. If a registered voter moves from a
county and the county clerk is not aware of the change, the
voter’s registration at his or her former address will remain
on the county rolls for up to four years. Idaho Code § 34-435.
Thus, voter registration does not provide exact numbers of
“qualified electors” within a county at any given time and
cannot be relied upon to establish voter approval thresholds
for “special tax” elections.

We therefore conclude, based on the practical prob-
lems facing the two-thirds super-majority voting require-
ment, that this provision of the One Percent Initiative cannot
be enforced as written. The courts must either strike section
2 of the initiative in its entirety as inoperable (thus leaving no
means for the public to exempt levies from the initiative) or
interpret and apply section 2 in a manner at odds with its lit-
eral wording and the announced intent of its sponsors.

Regardless of the approach taken by the courts, in
our opinion, the courts would not allow the two-thirds super-
majority provision to stand as written. Requiring the
approval of two-thirds of all qualified electors—whether
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they vote or not—turns every non-vote into a “No” vote. It
systematically frustrates those who do exercise the franchise
and even takes away from those who choose to abstain the
right not to have their votes counted.

This requirement of the One Percent Initiative vio-
lates the basic principle of participatory democracy guaran-
teed to every Idahoan by art VI, § 1, of the Idaho Constitution
(“All elections by the people must be by ballot.””). A review-
ing court would not allow such a requirement to stand.

The language of proposed subsection (6) presents some other diffi-
culties. First, it authorizes the imposition of “special taxes” but the term is
undefined except by exclusion. Special taxes are not ad valorem taxes on real
property or transaction or sales taxes on real property. Standards and safe-
guards that are “built in” to the statute must accompany any delegation of
authority to local governments.** Subsection (6) fails to explain the scope of
delegation (e.g., could it include local income taxes?) or provide standards
such as defining the incidence of the tax, setting forth applicable exemptions,
setting the maximum amount which may be imposed, and delineating admin-
istration and collection provisions of the special tax that rulings of the Idaho
Supreme Court have cited as necessary to such an enabling statute.”

Similarly, the term “special district” is not defined. The qualifier
“special” implies not all taxing districts receive the authorization to impose
“special taxes,” but which do and which do not is left unstated.

Paragraph (b) of subsection (6) contains a puzzling requirement that
all bond elections must be held only at general elections. This is puzzling
because elections under subsection (6) are specifically prohibited from
imposing the ad valorem property taxes used to fund the issuance of bonds.

CONCLUSION

I HEREBY CERTIFY that the enclosed measure has been reviewed for
form, style, and matters of substantive import, and that the recommendations
set forth above have been communicated to the petitioner, Fritz R. Dixon, by
deposit in the U.S. Mail of a copy of this certificate of review.
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Sincerely,

LAWRENCE G. WASDEN
Attorney General

Analysis by:

THEODORE V. SPANGLER, JR.
Deputy Attorney General

' The proposed subsection (3) states:

(a) The maximum amount of ad valorem tax on real property used as the primary residence
of an Idaho residence shall not exceed one percent (1 %) of the cash value of such property. The one per-
cent: (1%) tax is to be collected by the counties and apportioned according to law to the districts within the coun-
ties.

(b) The limitation provided for in subdivision (a) shall not apply to ad valorem taxes or spe-
cial assessments ‘to pay the interest and redemption charges on any indebtedness approved by the voters
prior to the time this section becomes effective.

* Two of these Opinions may be found on the Attorney General’'s website: See 1991 Idaho
Attorney General’s Opinion 91-9 at http://www?2.state.id.us/ag/ops_guide_cert/1991/0p91-09.pdf and
Idaho Attorney General’s Opinion 96-3 at http://www?2.state.id.us/ag/ops_guide_cert/1996/0p96-03.pdf.
See also Idaho Attorney General’s Opinion 78-37 Published in 1978 Idaho Attorney General’s Annual
Report, p. 148.

* Art. VII, § 5, Idaho Constitution, see footnote 12.

¢ Idaho Telephone Co. v. Baird, 91 Idaho 425 (1967)

> See also 1995 Idaho Attorney General’s Opinion 95-03 at

http://www?2 state.id.us/ag/ops_guide_ cert/1995/0p95-03.pdf.
¢ The proposed language states:

The full cash value means the County Assessors valuation of real property as shown on the
2001-2002 Assessment Notice under ‘Net Taxable Property Value™ after the homeowners exemption has
been deducted, or thereafter, the appraised value of real property when purchased, newly constructed, or a
change in ownership has occurred after the 2002 assessment. All real property not already assessed up to
the 2001-2002 tax levels may be reassessed to reflect that valuation.

? United States Pacific Insurance Company v. Bakes, 57 Idaho 737 (1937).

¢ Penrod v. Cowley, 82 Idaho 511 (1960)

® See chapter 18, title 34, Idaho Code.

' Westerberg v. Andrus, 114 Idaho 401 (1988).

" Art. VII, § 2, provides:

Revenue to be provided by taxation. The legislature shall provide such revenue as may be
needful, by levying a tax by valuation, so that every person or corporation shall pay a tax in proportion to
the value of his, her, or its property, except as in this article hereinafter otherwise provided. The legisla-
ture may also impose a license tax, both upon natural persons and upon corporations, other than munici-
pal, doing business in this state; also a per capita tax: provided. the legislature may exempt a limited
amount of improvements upon land from taxation.

2 Art. VII, § 5, provides:

Taxes to be uniform—Exemptions. All taxes shall be uniform upon the same class of subjects
within the territorial limits, of the authority levying the tax, and shall be levied and collected under gener-
al laws, which shall prescribe such regulations as shall secure a just valuation for taxation of all property,
real and personal: provided, that the legislature may allow such exemptions from taxation from time to
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time as shall seem necessary and just, and all existing exemptions provided by the laws of the territory,
shall continue until changed by the legislature of the state: provided further, that duplicate taxation of prop-
erty for the same purpose during the same year, is hereby prohibited.

' Merris v. Ada County, 100 Idaho 59, 63 (1979).

'* Idaho Telephone Co. v. Baird, 91 Idaho 425 (1967).

' The reference is to section 2 of “Initiative 1” passed at the general election of November 7,
1978, “Restricting Governmental Ability to Change Property Valuations or Taxes” on file at the Office of
the Idaho Secretary of State.

** AG Opinion 78-37, pg. 155, supra at footnote 2.

" The proposed subsection (5) provides:

From and after the effective date of this article, any changed in State taxes enacted for the
purpose of increasing revenues collected pursuant thereto by increased rates or changes of methods of
computation must be imposed by an Act passed by not less than two-thirds of all members elected to each
of the two houses of the Legislature, not just those present and voting, except that no new ad valorem taxes
on real property or sales or transaction taxes on the sales of real property may be imposed.

'* See footnote 9.

' Westerberg v. Andrus, 114 Idaho 401 (1988).

% Luker v. Curtis, 64 Idaho 703 (1943); Gibbons v. Cenarrusa, 140 Idaho 316 (2002).

2 Williams v. State Legislature of Idaho, 111 Idaho 156 (1986). “The legislature may not
usurp the power of a constitutionally created executive agency . . ..”

2 A statute may be repealed by enactment of another statute that, by irreconcilable inconsis-
tency with a prior statute, makes the legislature’s intent that the two statutes cannot operate contempora-
neously clear. Chapple v. Madison County Officials, 132 Idaho 76 (1998).

2 Jdaho Constitution, art. III, § 16.

* Westerberg v. Andrus, supra, n.10.

» “[T]here must be a common object, and that all parts of a statute relate to and tend to sup-
port and accomplish the indicated object.” American Federation-of Laborv. Langley, 66 Idaho 763 (1946).

* Two examples of cases in which the Idaho Supreme Court has invalidated a statute based on
the single subject rule are American Federation of Labor, supra, n.25, and State v. Banks, 37 Idaho 27
(1923). The former case involved a statute with provisions that required labor unions to file income and
expenditure statements, forbade labor union members from entering agricultural premises to collect fees
or solicit memberships and prohibited picketing on certain agricultural premises. The court found the sin-
gle subject provision was violated since the court was unable to identify a purpose that united all of the
provisions of the statute. The latter invalidated a statute that authorized the use of money from the state’s
general fund to pay the expenses of the negotiation and sale of both general fund treasury notes and refund-
ing bonds. The court found there were two separate and distinct subjects, noting that general fund notes
had nothing to do with the indebtedness of the state.

7 Art IX, § 1, Idaho Constitution.

# The specific language is:

Cities, counties, and special districts, by a two-thirds vote of the qualified electors of such dis-
trict, may impose special taxes on such district, except ad valorem taxes on real property or a transaction
tax or sales taxes on the sale of real property within such City, County, or special district are prohibited.

* See AG Opinion 91-9, supra, n.2.

* Since AG Opinion was issued, this section of Idaho Code has been amended. However, we
note that similar provisions currently appear in Idaho Code § 43-113.

' Greater Boise Aud. v. Royal Inn of Boise
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