IDAHO
ATTORNEY
GENERAL'’S

ANNUAL REPORT

OPINIONS

AND

SELECTED INFORMAL
GUIDELINES

FOR THE YEAR

1992

Larry EchoHawk
Attorney General

Printed by The Caxton Printers, Ltd.
Caldwell, Idaho




This volume should be cited as:
1992 Idaho Att’y Gen. Ann. Rpt.

Thus the Official Opinion 92-1 is found at:
1992 Idaho Att’y Gen. Ann. Rpt. 5

Similarly, the Informal Guideline of January 30, 1992 is found at:
1692 Idaho Att’y Gen. Ann. Rpt. 49

ii



CONTENTS

Roster of Attorneys Generalof Idaho ............................. v
Introduction ...ttt e vil
Roster of Staff of the Attorney General ........................... 1
Organizational Chart of the Office of the Attorney General ............ 2
Official Opinions — 1992 ..ottt 5
Topic Index to OpINIONS . ......vveevnnreernnnnneeeenenennns 43
Table of Statutes Cited ...........covviiiiiiiiiiiiiiinennn, 4
Selected Informal Guidelines — 1992 ............ ... ... o it 49
Topic Index to Selected Informal Guidelines ................... 149
Table of Statutes Cited ...........covvviiiiiiieninnennnn.. 152
18-Year Index — Official Opinions — 1975t01992 ................ 157
TopicIndex .......covinii e 159
Table of Statutes Cited . .........ccovviiiiiiiiniiiienn... 202
18-Year Index — Selected Informal Guidelines — 1975 t0 1992 ....... 273
TopicIndex .....covvviiiiiiiiiiiii ittt 275
Table of Statutes Cited . .........ccvviiiiiiiiiiinnreenns 314

i






ATTORNEYS GENERAL OF IDAHO

GEORGE H. ROBERTS ......ciitiiiiiiiineinennnnnnnnn 1891-1892
GEORGE M.PARSONS .........ciiiiiiiiiiiiiiieennnn, 1893-1896
ROBERT MCFARLAND .........ccciiiiiiiiiiiinnnnnn. 1897-1898
S E HAYS L i i e 1899-1900
FRANK MARTIN ... ittt iiiiiiineeananenn 1901-1902
JOHN A BAGLEY ...ttt iiiiiiieineneennnns 1903-1904
JOHN GUHEEN . ... .. iiiiiiiiiiiiieiiiiennnnennnnns 1905-1908
D.C.McDOUGALL ....oititiiiiiiiiiieieenenennannns 1909-1912
JOSEPHH.PETERSON .......cciiiiiiiiiiiiiiiiinnnnns 1913-1916
T. A WALTERS ... ittt 1917-1918
ROY L.BLACK ..t iiiinanans 1919-1922
A H.CONNER ...ttt iiiiiininaannens 1923-1926
FRANK L. STEPHAN ...ttt iiiinnannnn 1927-1928
W.D.GILLIS ... . eneens 1929-1930
FRED J.BABCOCK ......ciiiiiiiiiiiiiiiniernnnannnns 1931-1932
BERTH.MILLER .......... ..., 1933-1936
JW.TAYLOR .. i e i ianaans 1937-1940
BERTH.MILLER ..........cciiiiiiiiiiiinnnnnnnnnnnn 1941-1944
FRANKLANGLEY .......ciiiiiiiiiiiiiiiiiiiiinnnnnns 1945-1946
ROBERT AILSHIE (Deceased November 16) ................ 1947

ROBERT E. SMYLIE (Appointed November 24) ............. 1947-1954
GRAYDONW.SMITH ........ciiiiiiiiiiiiieiienenn, 1955-1958
FRANKL.BENSON ...t 1959-1962
ALLANG.SHEPARD ........cciiiiiiiiiiiiiiiiiinnnnns 1963-1968
ROBERTM.ROBSON ......ciiiiiiiiiiiiiiiinennennnns 1969

W.ANTHONYPARK ..... ...ttt 1970-1974
WAYNEL. KIDWELL ...........cciiiiiiiiiiinnnnnnnn. 1975-1978
DAVIDH.LEROY ......iiiiiiiiiiiiiiiiiiinnnnnannnns 1979-1982
JIMIJONES it i i it ittt it 1983-1990
LARRYECHOHAWK ...... ... iiiiiiiiiiiiiiinnnnnns 1991



Larry EchoHawk

Attorney General



INTRODUCTION

Dear Idahoan:

This volume of opinions represents the half-way mark in my term of office as
Idaho’s Attorney General. I am proud of the high standards of research and writing it
embodies.

Against a broader canvas, this volume provides an index of the last eighteen years of
opinions produced by the Office of the Attorney General. For fourteen of those
eighteen years, Larry Harvey and Jack McMahon served as Chief Deputy. These two
attorneys served sometimes as authors themselves, sometimes as mentors to younger
deputies, always as quality control editors of the opinions in those fourteen volumes.

The citizens of Idaho are the beneficiaries of the high standards set by these two
chief deputies. I present this volume, which summarizes so much of the work of my
predecessors,.with pride.

Best Wishes,
LARRY ECHOHAWK

Attorney General
State of Idaho
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ATTORNEY GENERAL OPINION NO. 92-1

TO: Olivia Craven West
Executive Director
Commission for Pardons and Parole
280 N. 8th St., Suite 140
Boise, ID 83720

Per Request for Attorney General’s Opinion
QUESTION PRESENTED:

When a person is sentenced to consecutive sentences for multiple criminal offenses,
with a fixed and indeterminar : term provided for in each sentence, how are the fixed and
indeterminate portions of the sentences to be calculated for purposes of determining
parole eligibility?

CONCLUSION:

The fixed term of each sentence must be served consecutively before the person is
eligible for parole consideration. Once all of the fixed terms have been completed, the
person’s indeterminate terms are added to determine the maximum time the person may
serve. The person is eligible for parole at all times during the pendency of the
indeterminate sentences.

ANALYSIS:

You have requested an opinion regarding Idaho’s Unified Sentencing Act.
Specifically, you have asked for an interpretation of the following language in Idaho
Code § 19-2513 pertaining to consecutive sentences:

[1]f consecutive sentences are imposed for multiple offenses, the court shall, if
required by statute, direct that . . . each consecutive sentence contain a
minimum period of confinement; in such event, all minimum terms of
confinement shall be served before any indeterminate periods commeince to
run.

You have asked how the fixed and indeterminate portions of consecutive sentences
are to be juxtaposed by the Department of Correction and the Parole Board in the
determination of the date the prisoner becomes eligible for parole.
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By way of illustration, you have posed a hypothetical situation in which a person is
sentenced to a minimum period of confinement of two years followed by an
indeterminate period of one year, which is followed by a consecutive sentence of a
minimum period of one year followed by an indeterminate term of three years. When
does such a person become parole eligible? Isit after two years (the period of time after
the first fixed term), three years (the period of time after both fixed terms are added
together), or four years (the period of time after both fixed terms and the first
indeterminate term)? Of course, the scenario becomes even more complicated when
three or more sentences are ordered to be served consecutively.

Several mutually exclusive theoretical models have been proposed for the interpreta-
tion of this section. The first is alluded to in your letter. Under this model, the prisoner
will first serve a period of years equivalent to the full amount of all consecutive fixed
terms. Then, he will be required to serve each indeterminate term consecutively, with
separate determinations regarding parole for each count.

PAROLE HRNG
CTI FIXED TERM {IND TERM
PAROLE HRNG
CTII FIXED TERM {IND TERM

Under this model, the first indeterminate term would be treated by the commission in
virtually the same manner as a fixed term, because the parole commission will not
release the prisoner when he has yet to serve another indeterminate term.,

A second model would add together all the indeterminate terms once the combined
total of fixed terms has been served. This model would call for a single parole
determination, which would apply to all consecutive indeterminate sentences.

PAROLE HRNG
CTI FIXED TERM {IND TERM

CTIl FIXED TERM IND TERM

Yet a third model was implied in dicta in the recent decision of the Idaho Court of
Appeals in State v. Alberts, 121 Idaho 204, 824 P.2d 135 (Ct. App. 1991). The court
seemed to suggest that a prisoner must serve both the fixed and indeterminate portions of
the first count before becoming eligible for parole upon completion of the consecutive
fixed term. Under this approach, only in those cases where a person has had his
indeterminate sentence formally commuted under art. 4, § 7, of the Idaho Constitution
will he be relieved from serving the first sentence in full before beginning the second
sentence.
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PAROLE HRNG
CTI FIXED TERM {IND TERM
PAROLE HRNG
CTII FIXED TERM {IND TERM

There isa complete lack of firm authority supporting any of these theoretical models.
Arguments can be made for each of them. For example, the third model is closest to a
true consecutive sentence. And it does seem to have support in Alberts.

On the other hand, either the first or second model seems required by a close reading
of the statute: “[AJIl minimum terms . . . shall be served before any indeterminate
periods commence . . . .”

Criminal statutes must be strictly construed. State v. Charboneau, 116 Idaho 129,
153,774 P.2d 299, 322 (1989). Given the clarity of the language mentioned above, it is
the opinion of this office that the third theoretical model, implied in Alberts, is contrary
to the express terms of Idaho Code § 19-2513. Under the third model, the parole
commission would have to engage in the futile exercise of deciding whether to grant
parole to a prisoner upon the commencement of the first indeterminate term, while a
second fixed term loomed on the horizon. The likely result of the Albertsscheme would
be the automatic transmutation ofthe first indeterminate term into ade facto fixed term,
or in the wholesale granting of commutations of the first indeterminate term. Clearly,
this would be contrary to the reason the Unified Sentencing Act was adopted in the first
place — truth in sentencing.

Ifall fixed terms are to be served first, what then should be done when a prisoner has
served his consecutive fixed terms?

The parole commission has the power to place the prisoner on parole at any time
during the pendency of an indeterminate term. Indeed, a prisoner need not spend asingle
day in prison on an indeterminate sentence. (See Att. Gen. Op. No. 91-8.) Such a
decision is left entirely in the hands of the commission. Idaho Code § 20-223. This being
the case, there is no practical reason why the commission cannot make determinations
regarding the parole status of a prisoner immediately upon (or even shortly before) the
termination of the fixed portions of the sentences in a single hearing, even in those cases
involving consecutive indeterminate terms. In other w ords, the second theoretical model
mentioned above is the most reasonable as it is both practical and in keeping with the
statute.

In summary, it is the opinion of this office that when two sentences are ordered to be
served consecutively, and when they both contain fixed and indeterminate terms, the
fixed sentences must be served first, one after the other. Then, the parole commission
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shall determine when and if parole will be granted at any time during the pendency of
the consecutive indeterminate terms in a single proceeding.

As afinal note, it should be pointed out that indeterminate sentences are not required
by Idaho Code § 19-2513. Therefore, the district courts have the power to assure
absolute certainty in sentencing by simply ordering fixed terms for those counts that are
to be followed by consecutive sentences.

AUTHORITIES CONSIDERED:
1. Idaho Constitution
Art. 4,§7.
2. State Statutes
Idaho Code § 19-2513.
[daho Code § 20-223.
3. Idaho Cases

State v. Alberts, 121 Idaho 204, 824 P.2d 135 (Ct. App. 1991).

State v. Charboneau, 116 Idaho 129, 774 P.2d 299 (1989).
4. Other

Idaho Att. Gen. Op. No. 91-8, Annual Report (1991).

DATED this 30th day of April, 1992.

LARRY ECHOHAWK
Attorney General
State of Idaho

Analysis by:

Michael Kane

Deputy Attorney General
Chief, Criminal Law Division
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ATTORNEY GENERAL OPINION NO. 92-2

TO: Craig Mosman
Latah County Prosecuting Attorney
Courthouse
Moscow, ID 83843

Per Request for Attorney General’s Opinion
QUESTION PRESENTED:

You are currently the elected prosecuting attorney for Latah County. In addition, you
have entered into a contract with the board of county commissioners for Benewah
County to perform the duties of prosecuting attorney for that county. Two questions
arise as a result of this contract:

1. Isyour performance of the duties of prosecuting attorney for Benewah County
consistent with the requirement of Idaho Code § 31-3113 that you devote full
time to the discharge of your duties as prosecuting attorney for Latah County?

2. Isyour performance of the duties of prosecuting attorney for Benewah County
consistent with Idaho Code § 31-2601, which states that, with certain
exceptions, “[nJo prosecuting attorney shall hold any other county or state

office during his term of office as prosecuting attorney . . . .”
CONCLUSION:

1. Your contract to perform the duties of prosecuting attorney for Benewah County
does violate the provision of Idaho Code § 31-3113 requiring you to devote “full time”
to your duties as prosecuting attorney for Latah County because it representsthe private
practice of law.

2. In light of our answer to Question 1 above, we do not address the question
whether your contract with Benewah County to perform the duties of prosecuting
attorney violates the multiple-office holding prohibition of Idaho Code § 31-2601.

BACKGROUND:

The contract at issue here was entered into under Idaho Code § 59-907, enacted in
1988. The statute provides as follows:
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In the event a vacancy exists and there is no resident aitorney in the county
who is willing or qualified to perform the functions of prosecuting attorney as
set forth in chapter 26, title 31, Idaho Code, the board of county commissioners
may apppoint and/or contract with an attorney from outside the county to
perform the duties of prosecuting attorney for the balance of the unexpired
term or such shorter period as the board of county commissioners shall
determine. (Emphasis added.)

The contract recites that Jack B. Britton, the elected prosecuting attorney for
Benewah County, submitted his resignation on or about June 1, 1992, with an effective
date of June 30, 1992. The commissioners then notified the Republican Central
Committee of the resignation. The committee later notified the commissioners that it
was unable to locate any interested candidates for appointment “and had no
nominations to submit to the Commissioners for consideration pursuant to Idaho Code
§ 59-906.” It appeared to the commissioners that “no resident attorney was interested,
willing or available to perform the functions of Prosecuting Attorney in and for
Benewah County.”

Therefore, under the provisions of Idaho Code § 59-907, the commissioners entered
into a contract with Craig Mosman and Roy Mosman “to perform the duties of
Benewah County Prosecuting Attorney.” The contract requires “Craig Mosman to
serve in the capacity of Prosecuting Attorney . . . .” It provides for compensation to
be paid jointly to Craig Mosman and Roy Mosman on a monthly basis. The contract
runs through the second Monday of January, 1993 — Mr. Britton’s unexpired term —
“unless earlier terminated by mutual agreement of all parties.”

ANALYSIS:
I. The “Full Time” Provision of Idaho Code § 31-3113

Idaho Code § 31-3113 requires the prosecuting attorneys of certain counties —
including Latah County, but not including Benewah County — “to devote full time to
the discharge of their duties.” The first question to be addressed is whether the contract
to perform the duties of prosecuting attorney for Benewah County violates the statute’s
requirement that you devote full time to the discharge of your duties as Latah County
prosecuting attorney.

At the outset, we note that reasonable minds can differ on the answer to this question.
The Idaho Legislature has not seen fit to couple the “full time” requirement of Idaho
Code § 31-3113 with a clear prohibition against the outside practice of law by
prosecutors. Idaho Code § 31-3113 is silent on the question of the outside or private
practice of law. As the statutory provisions from other states amply illustrate, it is a

10
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simple matter for a legislature to state, expressly and clearly, that a prosecutor shall not
engage in the private practice of law. See, e.g., Ala. Code § 12-17-184; Colo. Rev. Stat.
§ 20-1-301; Conn. Gen. Stat. Ann. § 51-278; Ind. Code § 33-14-7-19.5; Kan. Stat.
Ann. § 22a-106; Mass. Gen. L. ch. 12, § 15; Miss. Code Ann. §25-31-37; N.Y. County
Law § 700(8); N.C. Gen. Stat. § 7A-61; Okla. Stat. tit. 19, § 215.28; Pa. Stat. Ann. tit.
16, § 1401; Tenn. Code Ann. § 8-7-201; Wyo. Stat. § 9-1-802; see also, W. Va. Code §
7-7-4 (requiring prosecutor to devote “full time to his public duties to the exclusion of
any other employment”).

We note in this regard thattwo years before the adoption ofthe full-time requirement
in 1976, the legislature had considered a bill providing that prosecuting attorneys
making at least $18,500 per year “shall devote their entire time to the performance of
their official duties, and shall be prohibited from the private practice of law during their
term of office as prosecuting attorney.” (Emphasis added.) The bill passed in the house
of representatives, but was never brought to a vote in the senate. 1974 Idaho House
Journal, 104, 235; 1974 Idaho Senate Journal, 206.

We are also aware that at least one case supports the proposition that a “full time”
requirement may be met while at the same time engaging in the outside practice of law.
In West Virginia Judicial Inquiry Commission v. Allamong, 252 S.E.2d 159 (W. Va.
1979), it was alleged that a magistrate had engaged in misconduct by practicing law. It
was asserted that such practice was prohibited by a statute that required the magistrate to
“devote full time to his public duties.” The court contrasted thislanguage with the clear
statutory requirement that the prosecuting attorney in certain West Virginia counties
must “devote full time to his public duties to the exclusion of any other employment.”
W. Va. Code § 7-7-4. In that statute, according to the West Virginia court, the
legislature had “expressed its intent in clear and unequivocal language . . . .” 252
S.E.2d at 163, n.7. The court refused to read a similar limitation on outside activity,
including the private practice of law, into the general “full time” requirement for
magistrates.

Despite this authority to the contrary, we continue to adhere to the principles
enunciated in previous opinions of this Office regarding the “full time” requirement of
Idaho Code § 31-3113. In particular we draw upon an informal guideline letter of April
18, 1989. Idaho Attorney General’s Annual Report, pp. 144-49 (1989). While your
situation is different in significant respects, much of the analysis contained in that letter is
applicable here.

The guideline noted that cases dealing with the outside practice of law by prosecutors
have focused exclusively on statutory provisions expressly prohibiting the outside
practice of law, not provisions dealing with “full time” performance of one’s duties as a
prosecutor. See, Annot., Constitutionality and Construction of Statute Prohibiting a

11
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Prosecuting Attorney from Engaging in the Private Practice of Law, 6 A.L.R.3d 562
(1966). We therefore find it necessary to turn to cases interpreting a “full time”
requirement in employment contracts.

In Harrison v. Lustra Corporation, 84 Idaho 320, 372 P.2d 397 (1962), the appellant
was a traveling salesman who was seeking worker’s compensation for injuries received
in a fall in a motel bathroom. He relied in part on a clause in his employment contract
that stated that he “shall devote his full time and efforts to the sale of the products of the
company.” The court affirmed the denial of compensation. In interpreting the contested
clause, the Idaho Supreme Court said:

Such provision is in its nature somewhat ambiguous, however it does not
require the employee to devote 24 hours a day nor every minute of his waking
hours to his employment. On the other hand, it undoubtedly does require that
the employee shall make that employment his business to the exclusion of the
conduct of other business such as usually calls for the substantial part of one’s
time or attention.

84 Idaho at 325.

Other courts have interpreted “full time” provisions in cases where it was alleged that
an employee had violated the provision by engaging in outside activities. The language
cited above from the Harrison case was drawn from the most often cited of these cases,
Johnson v. Stoughton Wagon Co.,95 N.W. 394 (Wis. 1903). There the court held that
the plaintiff had not violated his contract by acting as vice president of a bank, or by
taking care of his mother’s investments and the finances of another company. The court
observed that “[i]t would be unfortunate indeed for the community if a line must be
drawn so strictly that only people whose services were not needed in the conduct of
important business could occupy such positions.” 95 N.W. at 397. It went on to note
that the plaintiff had “devoted more than ordinary business hours” to his employment,
working nine hour days and about half of his evenings. Id.

Similarly, n Long v. Forbes, 136 P.2d 242 (Wyo. 1943), the court stated, “The cases
seem to hold that full-time employment does not mean that the employee may not have
some time that he may use in his personal affairs, or in other business, without breach of
the employment contract.” 136 P.2d at 246. And in Transamerica Insurance v. Frost
National Bank, 501 S.W.2d 418 (Tex. Civ. App. 1973), the court approved a jury
instruction which stated that “a party may substantially devote ‘full time’ to the
performance of a given task without devoting literally all of his time to such work; but
should he undertake other duties, of such a nature and to such an extent that such other
duties interfere to any significant extent with such party’s performance of the given task,
he is no longer substantially devoting his full time to its performance.” 501 S.W.2d at
423, n.1.

12
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In short, the term “full time” results in a rule of reasonableness, not a bright line test.
As applied to the requirement in Idaho Code § 31-3113 that the prosecutors in the eight
counties so identified must “devote full time to the discharge of their duties,” it obviously
does not mean that they must devote every waking minute to their job or that they are
forbidden to devote some time to their personal affairs, community service or outside
business interests.

On the other hand, the “full time” requirement of Idaho Code § 31-3113 does mean
that the prosecuting attorney must make that job his business to the exclusion of any
other business that would call for a substantial part of his time or attention, and must
avoid any other duties that would interfere to any significant extent with the discharge of
his duties as an elected prosecutor.

As noted earlier, this Office has construed the “full time” language of Idaho Code §
31-3113 on two previous occasions. In Attorney General Opinion No. 86-6, we
addressed the question whether a prosecuting attorney could serve as a member of the
Idaho Legislature. The question was answered by Idaho Code § 31-2601, which
expressly forbids a prosecutor from holding any state office during histerm of office asa
prosecuting attorney. We went further, however, and took the additional step of stating
that even if Idaho Code § 31-2601 had not been dispositive of the question:

It is our opinion thata prosecutor required to devote full time to the position of
prosecuting attorney pursuant to Idaho Code § 31-3113 could not serve as a
legislator. That statute mandates that the Bannock County Prosecutor devote
full time to the performance of his official duties. We do not believe that a “full
time” prosecutor could also serve as a “part-time” legislator given the time
requirements imposed upon an Idaho legislator.

Attorney General Opinion No. 86-6, 1986 Annual Report at 39.

The Office of the Attorney General again had occasion to construe the “full time”
language of Idaho Code § 31-3113 in the guideline letter mentioned earlier. By the time
that letter was issued on April 18, 1989, the Idaho Supreme Court had construed the
same language in Derting v. Walker, 112 Idaho 1055, 739 P.2d 354 (1987). The issue in
that case was whether the prosecutor could retain part of the money generated by his
contract work in prosecuting city misdemeanors. The Court, in passing, noted:

Until relatively recent times the office of county prosecutor has been
part-time in nature. It iscommon knowledge, and we taxe judicial notice of the
fact, that county prosecutors maintain private law practices in addition to their
duties in prosecuting criminal offenses. When the legislature provided for “full
time” prosecutors in certain counties, it made clear that in such counties the

13
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prosecutors were permitted to enter into contracts with municipalities for the
prosecution of city misdemeanors.

112 Idaho at 1058.

The Court thus stopped short of expressly stating that the position of “full time”
prosecutor completely forbade the private practice of law. But there would have been
little reason for the Court to take judicial notice of the fact that until relatively recent
times the office of county prosecutor had been part-time in nature, with prosecutors
maintaining private law practices on the side, if it did notintend to contrast that situation
with the one now in place once the Idaho Legislature saw fit to designate certain
counties as requiring the services of “full time” prosecutors.

We therefore concluded that, “[i]mplicit in this language [of the Idaho Supreme
Court in Derting v. Walker] appears to be an assumption that the ‘full time’ requirement
of id2ho Code § 31-3113 ended the ability of the prosecuting attorneys in the designated
cou:ies to engage in private practice.” 1989 Annual Report at 147.

"The guideline letter noted yet a second basis for this conclusion. Idaho Code §
31-3113 contains one and only one exception! to the requirement that the designated
prosecutors devote full time to the discharge of their duties:

With the unanimous approval of the board of county commissioners, and with
the consent of the prosecuting attorney, the prosecuting attorney may contract
with any city within the county to prosecute nonconflicting
misdemeanors . . .

We noted that under the ordinary principles of statutory construction, the legislature’s
decision to expressly provide for only one such exception to the “full time” requirement
impliesa legislative intent to exclude all others — “expressio unius est exclusio alterius.”
See, 2A Sands, Sutherland Statutory Construction, 47.23 (4th ed. 1984). We therefore
concluded:

The provision that a prosecuting attorney may agree to prosecute city
misdemeanors with the unanimous approval of the county commissioners may
be viewed as excluding entirely any other outside practice of law. Although the
statute is unclear in this regard, it is the better practice for full-time prosecutors
to avoid the private practice of law.

1989 Annual Report at 148.

14
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Any other interpretation would lead to odd results. The full time county prosecuting
attorney would have to gain unanimous approval of the county commissioners to
prosecute misdemeanors for cities in his or her own county, but would neeed no
approval at all to engage in potentially far more demanding, time-consuming and
conflicting duties as a private practitioner, as a prosecutor in another county or as a
prosecutor of misdemeanors in cities in another county. We do not believe the Idaho
Legislature could have intended thisresult when it created the narrow exception of city
misdemeanor practice to the otherwise “full time” requirement for prosecutorsin those
counties designated in Idaho Code § 31-3113.

We note further that the legislature has seen fit to limit a full-time prosecuting
attorney’s city practice to city misdemeanors. We find it significant that this exception is
in the criminal, not the civil arena, where conflicts between a city and a county might
more easily arise.

Finally, we note that the majority opinion in Derting v. Walkertook pains to point
out that the prosecutor in that case had reimbursed the county for the inevitable use of
county facilities in prosecuting city misdemeanors, had reimbursed his own deputies for
* the inevitable workload increase they sustained as a result of the city misdemeanor
practice, and had turned over to the county general fund a percentage of the contract
monies received. Id., 112 Idaho at 1058. Again, it would be odd to allow county
commissioners to impose such tight controls on the case of city misdemeanor practice
within the prosecutor’s own county and to allow them no voice whatsoever if the
prosecutor chooses to prosecute misdemeanors in another county or to perform the
duties of prosecuting attorney in another county.

Our 1989 guideline letter concluded that the prosecutor could engage in occasional
public speeches, mediations and instruction without impinging on the requirement that
hedevote full time to the dischargeof his duties as a prosecuting attorney. We cautioned,
however, that even a commitment that he work a minimum of 40 hours per week would
not always suffice to fulfill the “full time” requirement as a prosecutor:

And as I am sure you know only too well, investigations and trials will
sometimes require much more than 40 hours in a given week; it should not be
assumed that the performance of a specified number of hours of work will
always constitute compliance. A full-time prosecutor should avoid activities
that would interfere with his devoting a normal work week of approximately
40 hours to his job, or such additional hours as may be necessary to the
performance of his duties.

We concluded the guideline letter with the following summary:
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A prosecuting attorney who is required to devote full time to the discharge of
his duties under Idaho Code § 31-3113 may safely comply with the statute by
(1) avoiding outside activities that would interfere with his working a full
workweek of approximately 40 hours, and such additional hours as his duties
may require, and (2) refraining from the private practice of law.

We do not have sufficient information to determine “in fact” whether the
performance of your duties for Benewah County will interfere with your full-time
responsibilities as Latah County Prosecuting Attorney. Benewah County is not among
the largest counties in Idaho; neither is it among the smallest. The county seat in
Benewah County is not the most far flung from the Latah County Seat; neither is it the
most conveniently located. The criminal responsibilities of a prosecuting attorney are
relatively unpredictable since it is not possible to determine the occurrence of the next
murder case, or the number and complexity of other criminal cases that may demand
prosecution in either Benewah or Latah County. Although normally more predictable,
even the time commitment to fulfill the civil responsibilities of the county prosecuting
attorney’s office can vary substantially.

Therefore, we cannot state with factual certainty that your contractual duties for
Benewah County will or will not interfere with your full-time responsibilities with Latah
County. However, we do believe there is a strong likelihood that the duties in Benewah
County would interfere with your ability to provide full-time service in Latah County.

The second admonition contained in the 1989 guideline is that a full-time prosecuting
attorney should refrain from the private practice oflaw. This second admonition is more
troublesome in your context. Although we do not have the factual information to
determine whether your contract with Benewah County will interfere with your
full-time duties as Latah County Prosecutor, it is clear that your agreement with
Benewah County represents the private practice of law. Your contract with Benewah
County is in your capacity as a private attorney and has no relationship to your position
as the elected prosecutor for Latah County. The compensation you receive from
Benewah County is paid to you asa private individual and does not constitute payment
or reimbursement to Latah County.2 Based upon our analysis, it is our opinion that the
legislature intended to prohibit the private practice of law on the part of those
prosecutors who are required by Idaho Code § 31-3113 to devote their full time to their
elected office.

We therefore conclude that your contract to perform the duties of the Benewah
County Prosecuting Attorney does violate the requirement of Idaho Code § 31-3113
that you devote full time to the discharge of your duties as the elected prosecuting
attorney of Latah County because it represents the private practice of law.
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II. The Prohibition of Multiple-Office Holding of Idaho Code § 31-2601.

The second question asks whether your contract to perform the duties of prosecuting
attorney in Benewah County would violate the provision of Idaho Code § 31-2601,
which states: “No prosecuting attorney shall hold any other county or state office during
his term of office as prosecuting attorney . . . .” A resolution to this question would
require a determination of whether ycu are now holding office as prosecuting attorney
of Benewah County or are merely contracting to perform the duties of prosecuting
attorney for that county.

In light of our answer to the first question regarding the “full time” requirement of
Idaho Code § 31-3113, we do not reach this question. Suffice it to say that we are aware
of Idaho Code § 59-907 and its provision that upon a vacancy in the office of the
prosecuting attorney, where no resident attorney is willing to “perform the functions of
prosecuting attorney . . . the board of county commissioners may appoint and/or
contract with an attorney from outside the county . . . .” (Emphasis added.) We read
that statute as providing the general mechanisms whereby county commissioners may
fill a vacancy, not as overriding the specific requirement of Idaho Code § 31-3113 that
certain designated prosecutors must devote full time to their duties as county
prosecutors.

SUMMARY:

In sum, it is our conclusion that the “full time” requirement of Idaho Code § 31-3113
prevents a full-time prosecuting attorney to contract as a private attorney to perform the
ongoing statutory duties of prosecuting attorney in a second county.
AUTHORITIES CONSIDERED:

1. State Statutes
Ala. Code § 12-17-184.

Colo. Rev. Stat. § 20-1-301.

Conn. Gen. Stat. Ann. § 51-278.

Idaho Code ch. 26, tit. 31.

Idaho Code § 31-2601.

Idaho Code § 31-2603.
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Idaho Code § 31-3113.

Idaho Code § 59-906.

Idaho Code § 59-907.

Ind. Code § 33-14-7-19.5.

Kan. Stat. Ann. § 22a-106.

Mass. Gen. L. ch. 12, § 15.

Miss. Code Ann. § 25-31-37.

N.C. Gen. Stat. § 7A-61.

N.Y. County Law § 700(8).

Okla. Stat. tit. 19, § 215.28.

Pa. Stat. Ann. tit. 16, § 1401.

Tenn. Code Ann. § 8-7-201.

W. Va. Code § 7-7-4.

Wyo. Stat. § 9-1-802.
2. Idaho Cases

Derting v. Walker, 112 Idaho 1055, 739 P.2d 354 (1987).

Harrison v. Lustra Corporation, 84 Idaho 320, 372 P.2d 397 (1962).
3. Other Cases

Johnson v. Stoughton Wagon Co., 95 N.W. 294 (Wis. 1903).

Long v. Forbes, 136 P.2d 242 (Wyo. 1943).

Transamerica Insurance v. Frost National Bank, 501 S.W.2d 418 (Tex. Civ. App.
1973).
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West Virginia Judicial Inquiry Commission v. Allamong, 252 S.E.2d 159 (W. Va.
1979).

4. Other A uthorities
Informal Guideline Letter (April 18, 1989), 1989 Annual Report at 147-148.
Attorney General Opinion No. 86-6, 1986 Annual Report at 39.

Constitutionality and Construction of Statute Prohibiting a Prosecuting Attorney
from Engaging in the Private Practice of Law, 6 A.L.R. 3d 562 (1966).

1974 Idaho House Journal, 104, 235.

1974 Idaho Senate Journal, 206.

2A Sands, Sutherland Statutory Construction, 47.23 (4th ed. 1984).
DATED this 14th day of October, 1992.

LARRY ECHOHAWK
Attorney General
State of Idaho

Analysis by:

John J. McMahon

Chief Deputy Attorney General
Michael Henderson

Deputy Attorney General

! Idaho Code § 31-2603 does mention situations in which the district court may appoint “some suitable person” to
perform the duties of prosecuting attorney or, with the concurrence of the attorney general, to serve as a special
assistant attorney general. In practice, the personchosenis frequently another prosecuting attorney, sometimes one
who holds office in a “full time” prosecutor county. The full-time prosecutor may assist in emergency situations
when another prosecutor has a conflict or is otherwise absent from his office. It should not be undertaken, however,
if the temporary appointment interferes with the prosecutor’s full-time commitment to his own elected office.

2 This is contrasted with the existing practice of prosecutorial assistance under Idaho Code § 31-2603. That statute
provides the legal authority to an elected prosecutor to provide prosecutorial assistance, either as a special
prosecuting attorney or special deputy attorney general, to another county. Traditionally these appointments have
been for a specific criminal case and no private remuneration is paid by the requesting county to the special
prosecuting attorney or special deputy attorney general. The normal practice is for the requesting county to pay
out-of-pocket expenses to either the state or county as the employer of the attorney providing the prosecutorial
assistance.
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ATTORNEY GENERAL OPINION NO. 92-3

TO: Mr. David Curtis
Board of Professional Engineers and Professional Land Surveyors
600 South Orchard, Suite A
Boise, Idaho 83705

Per Request for Attorney General Opinion
QUESTIONS PRESENTED:

1. Does the existence of an original Government Land Office (GLO) or Bureau of
Land Management (BLM) survey, a properly recorded corner perpetuation and filing
form, a properly recorded subdivision plat or a properly recorded record of survey
indicating the presence of the land survey monument, either with or without visual
presence, constitute “adequate evidence” of a public land survey corner monument
under Idaho Code § 55-1613?

2. In the event that the land survey monuments are not depicted on the plans, could
the engineer who prepared and sealed the plans or someone else acting in reliance upon
the engineer’s plans be held liable for their destruction?

3. In the event that the land survey monuments are depicted on the plans, could the
owner of the project, the contractor, or someone else acting in reliance upon the
engineer’s plans be held liable for their destruction?

4. Assuming the ability to prove identification of the responsible party, could that
party be held liable for damages for the accidental or unintended destruction of land
survey monuments?

5. Would the Board of Professional Engineers and Land Surveyors have standing
and authority to institute legal action to cause land survey monuments to be replaced
and to recover damages and costs incurred in prosecuting such actions from a party
accidentally or unintentionally damaging said land survey monuments?

CONCLUSION:

1. The existence of an original GLO or BLM survey, a properly recorded corner
perpetuation and filing form, a properly recorded subdivision plat, or a properly
recorded record of survey indicating the presence of a monument — together with visual
presence of that monument — would constitute “adequate evidence” of a public land
survey corner monument as defined by Idaho Code § 55-1613. Such monuments must
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therefore be referenced by a surveyor prior to the time construction or other activities
disturb them and must subsequently be reestablished and remonumented under the
supervision of a surveyor.

2. An engineer who prepares and places his or her seal on plans where land survey
monuments set by a professional land surveyor are not depicted may be statutorily
liable, pursuant to Idaho Code § 54-1234, if the engineer or the engineer’s agent
willfully defaces, injures, or removes a monument. The potential liability created by the
statute is not exclusive and extends to any person who willfully defaces, injures or
removes a monument set by a professional land surveyor.

3. A project owner, contractor or other party may be statutorily liable for the willful
defacement, injury or removal of a land survey monument set by a professional land
surveyor. A civil action for resulting damages suffered by an affected party is also
authorized by the statute.

4. A party responsible for the accidental or unintended destruction of a land survey
monument cannot be held statutorily liable pursuant to Idaho Code § 54-1234.

5. The Board does not have standing or authority to institute legal action to cause
land survey monuments to be replaced and to recover costs and damages incurred in
prosecuting such actions from a party damaging land survey monuments.

ANALYSIS:

As a preliminary matter, it is useful to reference several statutory definitions used
throughout this opinion that are terms of art in the surveying and engineering profession.

A “property corner” is a geographic point on the surface of the earth, and is on, a part
of, and controls a property line. Idaho Code § 55-1603(a).

A “public land survey corner” is any corner actually established and monumented in
an original survey or resurvey used as a basis oflegal description for issuing a patent for
the land from the United States government to a private person. Idaho Code §
55-1603(c).

A “monument” is a physical structure that occupies the exact position of a corner.
Idaho Code § 55-1603(f).

“Survey” means the locating and monumenting of points of lines which define the

exterior boundary or boundaries common to two (2) or more owuaerships, except those
boundaries defining ownership in established and ongoing mineral extraction opera-
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tions, or that reestablish or restore public land survey corners in accordance with
established principles ofland surveying by or under the supervision of asurveyor. Idaho
Code § 55-1902(3).

It is also important to note that Idaho follows the Rectangular System of survey,
which divides land into a series of rectangles. See Idaho Code § 55-1701, et seq. A
surveyor cannot survey land accurately unless the monuments, from which corners are
located, are preserved, protected and perpetuated.!

L

In 1967, the Idaho Legislature enacted the Corner Perpetuation and Filing Act. The
purpose of the Act, to paraphrase the declaration of policy in Idaho Code § 55-1602, is
to protect, perpetuate and locate in a systematic fashion public land survey corners. The
Act grants to the Board of Professional Engineers and Professional Land Surveyors
(Board) authority to promulgate rules concerning how to file the information necessary
for a proper “corner record.” See Idaho Code § 55-1606.

In 1978, in conjunction with a recodification of the organic statute establishing the
Board set forth in chapter 12, title 54, Idaho Code, the legislature enacted Idaho Code §
55-1613, which provides:

Monuments disturbed by construction activities — Procedure —
Regquirements. When adequate evidence exists as to the location of a public
land survey corner, subdivision, tract, or other land corners, such monuments
shall be referenced by or under the direction of a surveyor prior to the time
when construction or other activities may disturb them. Such corners shall be
reestablished and remonumented under the supervision of a surveyor.

(Emphasis added.) Your first question asks what constitutes “adequate evidence” of a
publicland survey corner or similar monument for purposes ofIdaho Code § 55-1613.
The significance of the question is that such monuments must be referenced by a
surveyor prior to the time construction or other activities may disturb them and must
thereafter be reestablished and remonumented under the supervision of a surveyor.

You ask, in particular, whether the existence of an original Government Land Office
(GLO) or Bureau of Land Management (BLM) survey, a properly recorded corner
perpetuation and filing form, a properly recorded subdivision plat or a properly
recorded record of survey indicating the presence of the land survey monument, either

with or without visual presence, constitutes “adequate evidence” of a public land survey
corner under Idaho Code § 55-1613.
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No Idaho appellate court has directly addressed this section of the code. However,
several cases have held that surveys conducted in accordance with the United States
Manual of Surveying Instructions (Manual) constitute legally admissible evidence in
court proceedings. See Hook v. Horner, 95 Idaho 657, 517 P.2d 554 (1973).

Further, since 1967, Idaho law has required the public filing for record of all surveys
that establish or restore a corner. See Idaho Code § 55-1604 and § 55-1904, et seq.
Similarly, subdivision plats referenced in your question have also been required by law
to be recorded since 1967. See Idaho Code § 50-1301, et seq. One of the purposes of
requiring public recording of land survey monumentsis to put the world on notice as to
the existence and location of land survey monuments.

While what constitutes “adequate evidence” can only be determined upon a case-by-
case review, it is our opinion that a court would conclude that if “visual presence” of a
monument was present, along with GLO or BLM surveys or any of the recorded items
listed above, the requirements of Idaho Code § 55-1613 would be triggered. As
explained in Hook, supra, public recordings of such surveys and visual evidence of a
monument should suffice to put a reasonable person on notice that a land survey
monument is present. Therefore, it is our opinion that public recording of a survey
performed in accordance with the manual, in conjunction with visual presence of a land
survey monument, constitutes “adequate evidence” as referenced in Idaho Code §
55-1613.

A more difficult question is presented where there is not sufficient indicia of “visual
presence.” Neither “adequate evidence” nor “visual presence” is statutorily defined. For
this reason, the Board, with its expertise and knowledge, may want to draft legislation
that would define minimal standards to establish what constitutes “adequate evidence”
in the context of Idaho Code § 55-1613. Absent sufficient indicia of visual presence it is
unlikely that a court would find “adequate evidence” sufficient to trigger the
requirement of remonumentation. The Board should also consider adopting administra-
tive rules pursuant to the Idaho Administrative Procedure Act. These rules could cover
practice before the Board and provide guidance to a court required to enforce the laws
with which the Board is concerned. In these rules, the Board could also coordinate the
application of the several different chapters in titles 54 and 55 of the Idaho Code
covering these matters. This procedure would bring uniformity and clarity to this matter.

IL

Your second question addresses the situation where land survey monuments are not
depicted on plans. You ask whether the engineer who prepared and sealed the plans or
someone else acting in reliance upon the engineer’s plans could be held liable for the
resulting destruction of a land survey monument. The answer to this question is
controlled by Idaho Code § 54-1234, which states:
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54-1234. Monumentation — Penalty and liability for defacing. If any
person shall wilfully deface, injure or remove any signal, monument, building
or other object set as a permanent boundary survey marker by a registered,
professional land surveyor, he shall forfeit a sum not exceeding five hundred
dollars ($500) for each offense, and shall be liable for damages sustained by the
affected parties in consequence of such defacing, injury or removal, to be
recovered in a civil action in any court of competent jurisdiction.

(Emphasis added.) It is our opinion that the language of the statute is clear and
unambiguous and would be applied literally by a reviewing court. See Frazier v. Nielsen
& Co, 118 Idaho 104, 794 P.2d 1160 (Ct. App. 1990).

Thus, if a design engineer or any other person acting at his direction willfully defaces,
injures or removes a land survey monument, he or she will be subject to the penalties
providedin the statute: first, a civil penalty of $500 may be assessed by the court; second,
the party willfully defacing, injuring or removing the monument facesa statutory claim
for damages caused by his or her acts; finally, if the person involved is licensed by the
Boardasasurveyor, disciplinary action can be initiated by the Board. Seeldaho Code §
55-1612.

What is less clear, and in our opinion requires future statutory clarification, is where
the engineer inadequately or negligently prepares and seals his plans without depicting
existing land survey monuments. For the reasons set forth below, we conclude that such
conductdoes not amount to willful commission of an act defacing, injuring, or removing
a land survey monument.

Our analysis begins with the “willful” requirement set forth in the statute. The word
“willful” is defined differently depending on whether it is used in a civil or criminal
context:

In civil actions, the word [willful] often denotes an act which is intentional, or
knowing, or voluntary, as distinguished from accidental. But where used in a
criminal context it generally means an act done with a bad purpose; without
justifiable excuse; stubbornly, obstinately, perversely. The word is employed to
characterize a thing done without ground for believing it is lawful or conduct
marked by a careless disregard whether or not one has the right so to act.
United States v. Murdock, 290 U.S. 389, 394, 395, 54 S. Ct. 223, 225, 78 L.
Ed. 381 (——— ).

Black’s Law Dictionary (6th ed. 1991).

24



OPINIONS OF THE ATTORNEY GENERAL 92-3

In Burgess v. New Hampshire Inc. Group, 108 Idaho 831, 702 P.2d 869 (Ct. App.
1985), the Idaho Court of Appeals appeared to follow this distinction when construing
an insurance contract. The court held that “willful” conduct in the civil context could be
found if damages resulted from an intentional act from which damage was reasonably
expected to result. Using this standard, an engineer might meet the “willful” conduct
requirement of Idaho Code § 54-1234 by negligently preparing and sealing plans
without depicting existing land survey monuments.

However, under Idaho Code § 54-1234, it is also required that the engineer or the
engineer’s agent actually deface, injure or remove the monument. Thus, if an engineer
negligently fails to depict a land survey monument upon plans prepared, it is unlikely
that he or she would be found to meet the requirements of the statute and be responsible
for the land survey monument’s destruction. In the situation you describe, the engineer
has not actually injured, defaced, or removed the land survey monument.

In appropriate circumstances, the negligent failure to provide protection to a land
survey monument where such failure later caused the destruction of the land survey
monument might justify disciplinary proceedings. Once again, the Board should
propose legislation or define through regulation a set of rules to establish minimal
standards in this area. Such standards would eliminate current uncertainty and help
avoid future controversy and litigation.

IIL

Your third question asks whether it is possible that the requirements specified in
Idaho Code § 54-1234 couldbe met by those who have a legal duty to review the plans
an engineer has prepared depicting land survey monuments. It would be reasonable to
assume, in appropriate cases, that project owners, contractors or other parties involved
in the project who examine the plans and who would, with reasonable care, be aware of
the land survey monument’s existence (because of their knowledge and background)
might meet the “willful” standard of Idaho Code § 54-1234. Once again, however, the
statute places liability only on those who “wilfully deface, injure or remove” a
monument. Absent an affirmative act defacing, injuring or removing the monument,
project owners, contractors and other parties would not face statutory liability for their
failure to exercise reasonable care in reviewing an engineer’s plans.

IV.

Your fourth question concerns liability for the accidental or unintended destruction of
land survey monuments where the responsible party can be identified. As noted in the
previous sections, Idaho Code § 54-1234 creates liability only for damages that result
from the willful defacing, injury or removal of a land survey monument. Thus, there is
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no liability for the accidental or unintended destruction of a land survey monument
pursuant to this section of the code. A landowner may, of course, have other remedies
pursuant to the civil and criminal laws of trespass. See Idaho Code § 6-201, et seq. and
Idaho Code § 18-7011.

V.

Your final question concerns the authority of the Board to institute legal action to
cause land survey monuments to be replaced where accidentally or unintentionally
damaged. As noted in section IV above, Idaho Code § 54-1234 provides no civil
liability where accidental or unintended injury to or destruction of a monument has
occurred. Moreover, even when civil liability exists for willful destruction of a
monument, that remedy is available only for damages sustained by “affected parties.”

It is unlikely that a court would find the Board to be an “affected” party who has
sustained damages as required by the statute. Affected parties are those directly
impacted by a person’s actions. Further, the Board’s statutory duties primarily relate to
regulation and licensing of the practice of professional engineering and professional land
surveying, not protecting land survey monuments.

A related issue is whether the Board could use itsdisciplinary powers to require one of
its licensees to restore or repair land survey monumentsdamaged, injured, or destroyed
by the licensee. The Board’s powers defined by Idaho Code § 54-1220 do not
specifically include the power to require restitution or repair of a monument.
Nonetheless, the Board, in making its decision in a disciplinary proceeding, could take
into account a licensee’s voluntary cooperation in correcting damage to monuments.
AUTHORITIES CONSIDERED:

1. Statutes

Idaho Code § 6-201, et seq.

Idaho Code § 18-7011.

Idaho Code § 50-1301, et seq.

Idaho Code § 54-1220.

Idaho Code § 54-1234.

Idaho Code § 55-1602.
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Idaho Code § 55-1603(a).
Idaho Code § 55-1€03(c).
Idaho Code § 55-1603(f).
Idaho Code § 55-1604.

Idaho Code § 55-1606.

Idaho Code § 55-1612.
Idaho Code § 55-1613.

Idaho Code § 55-1701, et seq.
Idaho Code § 55-1902(3).
Idaho Code § 55-1904, et seq.

2. Cases

Burgess v. New Hampshire Inc. Group, 108 Idaho 831, 702 P.2d 869 (Ct. App.
1985).

Frazier v. Nielsen & Co., 118 Idaho 104,794 P.2d 1160 (Ct. App. 1990).

Hook v. Horner, 95 Idaho 657, 517 P.2d 554 (1973).

United States v. Murdock, 290 U.S.389,54S. Ct.223,78 L.Ed. 381 (———— ).
3. Other Authorities

BLACK'’S LAW DICTIONARY (6th ed. 1991).

JOHN S. HOAG, FUNDAMENTALS OF LAND MEASUREMENT.
DATED this 30th day of October, 1992.

LARRY ECHOHAWK

Attorney General
State of Idaho
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ANALYSIS BY:

John J. McMahon
Chief, Deputy Attorney General

' For a history and explanation of the Rectangular System, see Fundamentals of Land Measurement by John S.
Hoag, furnished and redistributed by Stewart Title of Idaho, Inc.

ATTORNEY GENERAL OPINION NO. 92-4

TO: Charles Bolles
State Librarian
Idaho State Library
Statehouse Mail

Per Request for Attorney General’s Opinion
QUESTION PRESENTED:

Do Idaho Code §§ 33-2737 through 33-2740 provide that the four school-
community libraries that existed on June 30, 1992, are now, in fact, “school-community
library districts” and therefore are governed by boards that are separate from the school
districts and that have their own authority to levy taxes separate from the school
districts?

CONCLUSION:

Yes. The record of legislative history shows that the Idaho Legislature intended to
make school-community libraries into school-community library districts with their
own taxing authority.

ANALYSIS:
Legislative History:

At the outset, it is helpful to trace the evolution of what we now know as school-
community library districts. In 1901, the Idaho Legislature enacted Senate Bill No. 6,
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which authorized the establishment and maintenance of public libraries in school
districts where no incorporated town or village was situated. When at least 20 electors in
a school district petitioned for an election, school district voters decided whether to
establish a school district public liorary. Once such a public library was approved, the
trustees of those school districts had the authority, annually, to levy a tax not in excess of
one mill. In effect, the school trustees had the same powers, duties, and authority granted
toa city or village, and the treasurer of the board of trustees performed the duties of the
treasurer for the public library. Act of Feb. 27, 1901, p. 3, 1901 Idaho Sess. Laws (public
libraries).

In 1943 the statute was amended to provide that the unincorporated town or village
was required to have a population in excess of one thousand within which no public
library and reading room was established or maintained. The taxing authority was
increased from one mill to two mills. Act of Mar. 8, 1943, C.170, p. 358, 1943 Idaho
Sess. Laws (school district public libraries).

In 1955 the statute was further amended to provide that the trustees of every school
district had the power to contract for specified library services with an existing library
district, and/or become a part of an existing library district by majority vote of the
qualified electors of the school district. Act of Mar. 11, 1955, C.128, p. 266, 1955 Idaho
Sess. Laws (school district libraries).

In 1963 the Idaho Legislature recodified the statutes dealing with public libraries,
adopting Idaho Code § 33-2601, which pertained to school-community libraries.
However, the provisions for petition, election, governance, and taxing authority
remained the same. Act of Feb. 15, 1963, C.13, p. 27, 1963 Idaho Sess. Laws
(recodification of education statutes).

In 1975 the authorized levy was increased from two mills to three mills. The
statement of purpose attached to the bill indicates that six school districts had school-
community library boards. Act of Mar. 24, 1975, C.105, p. 215, 1975 Idaho Sess. Laws
(school community libraries).

In 1992 the Idaho Legislature significantly altered statutory references to school-
community libraries (now referred to as school-community library districts). Section
33-2601, Idaho Code, was re-numbered as § 33-2737, and was amended to change the
reference from “school-community libraries” to “school-community library districts.”
Several sections of the original statute were eliminated and three new sections were
added to provide for school-community library district boards of trustees (§ 33-2738),
the trustees’ powersand duties (§ 33-2739), and consolidation and reorganization of the
school-community library districts into library districts (§ 33-2740). Act of Apr. 8§,
1992, C.275, p. 848, 1992 Idaho Sess. Laws (school community library districts).
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On June 30, 1992, there were four school districts with school-community libraries:
namely, Snake River School District No. 52, since 1951; Sugar-Salem School District
No. 322, since 1952; Kuna Joint School District No. 3, since 1964; and Rockland
School District No. 382, since 1974.

Discussion:

The issue that is unclear on the face of the statute is whether the four school-
community libraries became school-community library districts on July 1, 1992, or
whether the former school-community libraries ceased to exist.

The statement of purpose for the 1992 legislation states:

This legislation clarifies that a school-community library district is a type of
library district and not a subdivision of the school district. The legislation
requires that the levy funds of the library district be kept separate from the
school district accounts, and audited separately from the school district funds.
The legislation clarifies that school-community library district assessments are
for establishing and maintaining public library services. This legislation also
provides clear procedures for an existing school-community library to either
join an existing library district or become a library district. The legislation
provides for a sunset date of June 30, 1994, for the establishment of new
school-community library districts.

Second Regular Session of the S1st Idaho Legislature of 1992, House Bill No. 78S,
Statement of Purpose/Fiscal Impact.

The minutes of the discussion of the House Education Committee on March 4, 1992,
set forth the statement of Representative Duncan:

He stated that the present problem with the school-community libraries is that
it is not clear in their legislation whether they are a library district, although
they do have levy authority. Some of the school-community libraries are
actually operating to the line item on the school district budget, and there’s no
audit authority for the school-community libraries. Most people don’t see the
school-community library idea going too much farther in our history because
the two do not fit well together, except in the four situations where it currently
exists.

Idaho House Education Committee Minutes, Mar. 4, 1992, at 2 (statement of
Representative Duncan).
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During a meeting of the Senate Education Committee on March 27, 1992, Senator
Twiggs spoke in support of the bill:

Senator Twiggsspoke in support of the bill and said he would not be in support
if he felt it would destroy the relationships of the existing school-community
libraries. He stated that the Superintendent Association has no problem with
the bill. He also stated that this bill addresses the concerns expressed by the
Sugar-Salem school district about the use of tax dollars meant for the libraries.

Senate Education Committee Minutes, Mar. 27, 1992, at 1 (statements of Senator
Twiggs). After a motion was made and seconded on March 27, 1992, in the Senate
Education Committee, the following discussion took place:

Senator Larsen talked with the Rockland School District (see Appendix A)
and the Sugar-Salem School District. Adrien Taylor, Idaho Library Associa-
tion, supports the bill. Ezra Moore, Idaho School District Council, provided
background for the bill. He said that it may ease the minds of the four
school-community libraries if a letter were written requesting an amicable
transition. Senator Osborne likes the concept of school-community libraries
and is concerned about the clause that bans future ones. Charles Bolles, State
Library, said that library boards can contract with schools. There are not many
locations which share facilities, although there are some areas where there is
strong cooperation. Senator Noh understands the intent of the language is to
move school-community libraries to another section of the Code, but he fears
the chilling effect of the wording. Senator Osbornestated he was not against the
bill but is concerned with areas of the state that do not have library facilities.
Senator Burkett has attended too many meetings where an attorney has
stopped action by noting specific wording in the Statutes. On a voice vote, the
motion was approved.

Senate Education Committee Minutes, Mar. 27, 1992, at 1, 2 (statements of Senator
Larsen, Adrien Taylor, Ezra Moore, Senator Osborne, Charles Bolles, Senator Noh,
Senator Burkett).

In construing statutes, the Idaho Supreme Court has enunciated the following
principles:

In construing a statute, this Court attempts to discern and implement the intent
of the legislature. In performing this function, courts variously seek edification
from the statute’s legislative history, examine the statute’s evolution through a
number of amendments, and perhaps seek enlightenment in the decisions of
sister courts which have resolved the same or similar issues. [Citations omitted.]
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Another method, (sic) we haveemployedis to examine the purposes of the act
and its structure as a whole in an attempt to discern the legislative intent behind
the statute. [Citations omitted.]

Leliefeld v. Johnson, 104 Idaho 357, 367, 659 P.2d 111, 121 (1983).

In construing a statute, it is the duty of this court to ascertain the legislative
intent, and give effect thereto. In ascertaining this intent, not only must the
literal wording of the statute be examined, but also account must be taken of
other matters, “such as the context, the object in view, the evils to be remedied,
the history of the times and of the legislation upon the same subject, public
policy, contemporaneous construct, and the like.” [Citation omitted.]

Messenger v. Burns, 86 Idaho 26, 29-30, 382 P.2d 913, 915 (1963). See also State v.
Hoch, 102 Idaho 351, 352, 630 P.2d 143, 144 (1981).

Principles of statutory interpretation require this Court to ascertain and give
effectto the legislative intent. [Citations omitted.] “The intent of the legislature
may be implied from the language used, or inferred on grounds of policy or
reasonableness.” [Citation omitted.] In effectuating the legislative intent behind
an ambiguous statute, the Court should, if possible, avoid indulging in a
statutory construction which would cause absurd or unduly harsh results.
[Citations omitted.]

Gavica v. Hanson, 101 Idaho 58, 60, 608 P.2d 861, 863 (1980).

If alatent ambiguity arises, the purpose of the statute should be used for guidance to
resolve the ambiguity. As stated in University of Connecticut v. Freedom of Information
Commission, 585 A.2d 690 (1991):

If the language of a statute is clear and unambiguous, its meaning is notsubject
to construction. [Citation omitted.] When application of the statute to a
particular situation reveals a latent ambiguity in seemingly unambiguous
language, however, we turn for guidance to the purpose of the statute and its
legislative history to resolve that ambiguity. [Citation omitted.]

585 A.2d at 693. See also Sutherland, Statutory Construction § 46.04 (5th Ed.); West v.
Kerr-McGee Corp, 765 F.2d 526 (1985).

The 1992 legislation dealing with school-community libraries is ambiguous. When

the statutes are reviewed, it is not clear whether “school-community libraries” were
automatically grandfathered and became “school-community library districts” on July

32



OPINIONS OF THE ATTORNEY GENERAL 92-4

1, 1992, or whether the school-community libraries ceased to exist and were required to
commence anew if they wished to retain the status now referred to as “school-
community library districts.” If the four school-community libraries ceased to exist,
those four communities no longer have library services. The newly enacted statutes do
not address what becomes of the library inventory and the employees of those libraries.
Statements of legislative intent make it apparent that the legislature never intended the
school-community libraries to cease to exist, resulting in the elimination of public library
services to those communities. Applying such an interpretation to the school-
community libraries would be an absurd and unduly harsh result.

Nowhere in the legislative history is there any discussion whatsoever that the patrons
of the prior school-community libraries would need to vote to establish school-
community library districts. On the contrary, Senator Noh understood “the intent of the
language” was simply “to move school-community libraries to another section of the
Code, . . .” The legislature did not repeal Idaho Code § 33-2601, but, rather, changed
the numbering to § 33-2737. The only plausible interpretation of such action is that the
legislature intended to grandfather the preexisting school-community libraries and
confer upon them the new status of “school-community library districts,” effective July
1, 1992,

The school-community libraries existing prior to July 1, 1992, had complied with the
election process at the time of their formation. If the school-community libraries now
cease to exist, and the electors of those districts are required to again go through the
election process, the legislature has placed an unnecessary and surely unintended burden
on those electors and has nullified the electors’ prior actions. The testimony before the
Idaho Senate Education Committee stressed the need for an “amicable transition.”
Legislators spoke about the concerns of specific existing school-community libraries.
Senator Twiggs said he would not be in support if he felt the bill would destroy the
relationships of the existing school-community libraries. On the basis of this legislative
history, it cannot be seriously suggested that the legislature intended to dissolve the
existing school-community libraries and force them to go through an election to
reconstitute themselves as school-community library districts.

Furthermore, if the patrons of the four school districts that had school-community
libraries are required to go through the election process, those patrons would effectively
be without library services for approximately fifteen months, if not longer, because, as
new taxingdistricts, they would not be permitted tolevy any taxes or collect any revenue
for that period of time. See Idaho Code § 63-921. Again, it is inconceivable that the
Idaho Legislature could have intended that the existing school-community libraries
would be deprived of revenue for an entire year. It is clear the legislature intended them
to have uninterrupted taxing authority.
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The intent of the 1992 Idaho Legislature, in enacting Idaho Code §§ 33-2740
through 33-2737, was to provide a method for auditing public librariescontained in the
four school districts’ buildings, and to ensure that funds raised for school-community
libraries were actually used for this purpose; to provide for an independent board of
trustees, separate from the board of trustees of school districts; and to continue library
services to the four school districts that already had school-community libraries. The
legislature also intended to provide for the least disruptive means available to make the
transition from a school-community library to a school-community library district.

SUMMARY:

The principles of statutory construction make it clear that if there is an ambiguity in a
statute, the courts look to the legislative intent and should avoid applying a statutory
construction that would cause absurd or unduly harsh results. A review of the legislative
history makes it apparent that the Idaho Legislature intended to provide that the four
school-community libraries that existed on June 30, 1992, became school-community
library districts with continuous taxingauthority on July 1, 1992, and without the need
for the patrons of those school districts to determine anew that issue by election.
AUTHORITIES CONSIDERED:

1. Idaho Statutes
Idaho Code § 33-2737.
Idaho Code § 33-2738.
Idaho Code § 33-2739.
Idaho Code § 33-2740.
2. Idaho Session Laws
Act of Feb. 27, 1901, p. 3, 1901 Idaho Sess. Laws (public libraries).

Act of Mar. 8, 1943, C.170, p. 358, 1943 Idaho Sess. Laws (school district public
libraries).

Act of Mar. 11, 1955, C.128, p. 266, 1955 Idaho Sess. Laws (school district
libraries).

ActofFeb. 15,1963,C.13, p. 27, 1963 Idaho Sess. Laws (recodification of education
statutes).
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Act of Mar. 24, 1975, C.105, p. 215, 1975 Idaho Sess. Laws (school community
libraries).

Act of Apr. 8, 1992, C.275, p. 848, 1992 Idaho Sess. Laws (school community
libraries).

Second Regular Session of the S1st Idaho Legislature of 1992, House Bill No. 785,
Statement of Purpose/Fiscal Impact.

. Idaho Cases

Leliefeld v. Johnson, 104 Idaho 357, 367, 659 P.2d 111 (1983).
Messenger v. Burns, 86 Idaho 26, 29-30, 382 P.2d 913, 915 (1963).
State v. Hoch, 102 Idaho 351, 352, 630 P.2d 143, 144 (1981).
Gavica v. Hanson, 101 Idaho 58, 60, 608 P.2d 861, 863 (1980).

. Cases From Other Jurisdictions

University of Connecticut v. Freedom of Information Commission, 585 A.2d 690,
65 Ed. Law 786 (1991).

West v. Kerr-McGee Corp., 765 F.2d 526 (1985).
. Other A uthorities

Idaho House Education Committee Minutes, Mar. 4, 1992, at 2 (statement of
Representative Duncan).

Senate Education Committee Minutes, Mar. 27, 1992, at 1 (statements of Senator
Twiggs).

Senate Education Committee Minutes, Mar. 27, 1992, at 1,2 (statements of Senator
Larsen, Adrien Taylor, Ezra Moore, Senator Osborne, Charles Bolles, Senator Noh,
Senator Burkett).

Sutherland, Statutory Construction, § 46.04 (5th Ed).
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DATED this 3rd day of November, 1992.

LARRY ECHOHAWK
Attorney General
State of Idaho
ANALYSIS BY:
Elaine Eberharter-Maki

Deputy Attorney General
Department of Education

ATTORNEY GENERAL OPINION NO. 92-5

TO: Richard Bass
George Hyer
Chester Sellman
Board of Commissioners, Owyhee County
Courthouse, P.O. Box 128
Murphy, Idaho 83650

QUESTION PRESENTED:

Arelands under the jurisdiction of the various executive agencies of the State of Idaho
subject to zoning laws enacted by a county?

CONCLUSION:

A state agency must comply with valid county ordinances! enacted pursuant to the
Local Planning Act, Idaho Code §§ 67-6501 to 67-6537, unless a statutory or
constitutional provision provides an express exemption for the agency or impliedly
preempts the application of the ordinance. Whether the activities of a particular state
agency are exempt from regulation or whether the application of a particular ordinance
to an agency is preempted by other provisions of law must be determined on a
case-by-case basis.

ANALYSIS:

The Local Planning Act of 1975 allows cities and counties to enact planning and
zoning laws pursuant to the terms of the Act. These terms include the preparation by
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each city or county of a comprehensive plan. [daho Code § 67-6508. The purpose of
such plans is to “promote the health, safety, and general welfare of the people,” by
protecting natural resources, promoting the best use of available lands and enhancing
the economy. See Idaho Code § 67-6502.

The Local Planning Act has been construed as a delegation of broad planning and
zoning powers to local governing boards. Worley Highway District v. Kootenai
County, 104 Idaho 833,633 P.2d 1135 (Ct. App. 1983). This delegation of authority to
local governments, however, must be carefully applied when a local government
attempts to regulate properties owned or controlled by the state. “[A] municipal
corporation, as a creature of the state, possesses and exercises only those powers either
expressly orimpliedlygranted to it.” Sandpoint Water & Light Co. v. City of Sand point,
311daho 498,503, 173 P. 972,977 (1918). Since the authority of local governments is
derived from the state, it necessarily follows that local governments may not exercise
control over the activities of the state, absent a delegation of such authority in a statutory
or constitutional provision.

Such a delegation does occur in the Local Planning Act. “The state of Idaho, and all
its agencies, boards, departments, institutions, and local special purpose districts, shall
comply with all plans and ordinances adopted under this chapter unless otherwise
provided by law.” Idaho Code § 67-6528 (emphasis added). This section expresses a
legislative policy that state agencies should comply with local zoning ordinances, but
reserves the right to exempt state agencies from compliance where necessary to fulfill
state policies. Thus, if the constitution or statutes of the state of Idaho exempt a state
agency from compliance, local governments may not apply zoning ordinances to that
agency. In some cases, an exemption may be express on the face of a statute. An example
of express preemption is found in the Local Planning Act itself, which exempts
“transportation systems of statewide importance,” and certain public utility projects,
from the Act’s provisions. Idaho Code § 67-6528.

The legislature is not required, however, to expressly provide that a particular state
activity is exempt from the provisions of the Local Planning Act. Legislative intent to
preempt local zoning authority may be implied if there is a direct conflict between a
general statute or regulation and a local ordinance. See Caesar v. State, 101 Idaho 158,
161,610 P.2d 515, 518 (1980). The doctrine of state preemption of conflicting local
ordinances is grounded in the Idaho Constitution:

Any county or incorporated city or town may make and enforce, within its
limits, all such local police, sanitary and other regulations asare notin conflict
with the general laws.

Idaho Constitution, art. 12, § 2 (emphasis added).
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Preemption is also inferred if a statutory scheme indicates the legislature’s intent to
completely regulate a particular subject matter:

Where it can be inferred from a state statute that thestate has intended to fully
occupy or preempt a particular area, to the exclusion of [local governmental
entities), a [local] ordinance in that area will be held to be in conflict with the
state law, even if the state law does not so specifically state.

Envirosafe Services of Idaho, Inc. v. County of Owyhee, 112 Idaho 687, 689, 735 P.2d
998, 1000 (1987), quoting Caesar v. State, 101 Idaho 158, 161, 610 P.2d 517, 520
(1980) (alterations in original).

Several examples of implicit preemption of the Local Planning Act have been
addressed previously by this office. In Attorney General Opinion 91-3, we reviewed the
constitutional and statutory provisions vesting the State Board of Land Commissioners
(“Land Board”) with authority to decide the best use or uses of state lands. We
concluded that such provisions impliedly exempted the Land Board from compliance
withthe Local Planning Act. Idaho Attorney General’s Annual Report for 1991, at41.
Similarly,in Attorney General Opinion 83-6, w eaddressed the preemptive effect of the
Lake Protection Act, which vests the Land Board with comprehensive authority to
control encroachments on navigable lakes. We concluded that the enactment of the
Lake Protection Act’s pervasive and comprehensive regulatory scheme manifested the
legislature’s intent that the Land Board’s regulations would be exclusive. Idaho Attorney
General’s Annual Report for 1983, at 74,

Additionally, it should be noted that in enacting the Local Planning Act, it was the
legislature’s intent that local governments must take steps to minimize conflicts between
local zoning ordinances and the land use plans of state agencies, as shown by the
following provision:

In adoption and implementation of the plan and ordinances, the governing
board or commission shall take into accountthe plans and needs of the state of
Idaho and all agencies, boards, institutions, and local special purpose districts.

Idaho Code § 67-6528 (emphasis added). This provision, in conjunction with the
provision requiring state agencies to comply with local zoning ordinances, promotes
cooperation bet-veen state and local governments in determining the best uses of lands
owned or possessed by state agencies. In fact, the mandatory language of the above
provision suggests that it is a condition that must be fulfilled before local zoning
ordinances are applied to state lands. Thus, in order to ensure compliance with the
authorities delegated under the Local Planning Act, local governments should work
closely with state agencies when enacting zoning ordinances that apply to lands under
state control.
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AUTHORITIES CONSIDERED:
L. Idaho Constitutional Provisions
Idaho Constitution art. 12, § 2.
2. Idaho Statutes
Idaho Code §§ 67-6502 to 6528.
3. Idaho Cases

Sandpoint Water & Light Co. v. City of Sandpoint, 31 Idaho 498, 173 P.2d 972
(1918).

Caesar v. State, 101 Idaho 158, 610 P.2d 517 (1980).

Worley Highway District v. Kootenai County, 104 Idaho 833,633 P.2d 1135 (Ct.
App. 1983).

Envirosafe v. County of Owyhee, 112 Idaho 687, 735 P.2d 998 (1987).
4. Other Authorities
Idaho Attorney General Op. No. 83-6, Annual Report, at 74 (1983).
Idaho Attorney General Op. No. 91-3, Annual Report, at 41 (1991).
DATED this 1st day of December, 1992.
LARRY ECEOHAWK
Attorney General
State of Idaho
Analysis by:
Steven W. Strack
Deputy Attorney General

Natural Resources Division

! For purposes of this opinion, we have assumed that any zoning ordinances have been enacted in accordance with
the requirements of the Lacal Planning Act. Additionally, we have assumed that the Local Planning Act itself is
constitutional.
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January 30, 1992
Hon. Stan Hawkins
State Senator
Idaho State Senate
STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: 1991 House Bill 206

Dear Senator Hawkins:

This letter is in response to your question concerning the constitutionality of House
Bill No. 206, approved by the legislature in 1991. House Bill 206 added new sections
67-4721-67-4724 to the Idaho Code. With reference to your question, the pertinent

portions of House Bill 206 are as follows:

GRANTS — STANDARDS AND ADMINISTRATION. The department
of commerce shall administer a program of grants prorated to private capital
raised to establish financing programs for new, emerging, and expanding
business enterprises. Grants shall only be made to business and industrial
development corporations (BIDCOs) licensed and regulated pursuant to the
provisions of chapter 27, title 26, Idaho Code. It is recognized that BIDCOs, in
compliance with section 26-2716, Idaho Code, administer a program of
professional consulting and financing of new, emerging and expanding
business enterprises. Such financings may take the form of loans or equity
participation or a combination thereof. BIDCOs must report annually to the
legislature, in compliance with section 27-2707, Idaho Code, information on

the impact of grants in promoting economic development in the state.

Idaho Code § 67-4722

RETURN TO THE STATE. It is hereby recognized that the principal return
to the state shall be in the form of increased tax revenues and increased job
growth. A further return to the state is hereby provided as follows. Grants shall
require the applicant to retain within its financing program all funds
representing a return on principal until initial capitalization is doubled. Upon
doubling capitalization and upon the approval of the department of finance,
grantees shall distribute up to fifty per cent (50%) of profits on a pro rata basisto
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thestate of Idaho. Any addiitional returns shall be governed by the terms of the
grant. In the event of dissolution of a grantee, distribution shall be made to the
state and stockholders on a pro rata basis. The director of the department of
commerce shall preside over liquidation proceedings in accordance with
chapter 27, title 26, Idaho Code.

Idaho Code § 67-4723

In addressing whether the above-delineated statutory provisions violate the constitu-
tion, the two preclusions contained in art. 8, § 2, will be discussed. In addition, your
question also requires an analysis of the general principle oflaw that public funds cannot
be expended for private purposes.

Constitutionality of the Act Pursuant to Art. 8, § 2
Art. 8, § 2, reads in pertinent part as follows:

The credit of the state shall not, in any manner, be given, or loaned to, or in aid
of any individual, association, municipality or corporation; nor shall the state
directly or indirectly, become a stockholder in any association or corporation,
provided, that the state itself may control and promote the development of the
unused water power within this state.

Art. 8, § 2, contains two preclusions on the power of the legislature to authorize aid to
private enterprise. First, the lending of the state’s credit in aid of private enterprise is
precluded. Second, the state is precluded from directly or indirectly becoming a
stockholder in a private enterprise.

a. Lending of Credit

Pursuant to § 67-4722, the legislature may appropriate nioney to the Department of
Commerce for the administration of grants to- BIDCOs pursuant to the provisions
contained in § 67-4721, et seq. The issue presented is whether the appropriation of
money by the legislature is giving or loaning “state credit” as the clause is used inart. 8, §
2. In Engelking v. Investment Board, 93 Idaho 217, 459 P.2d 213 (1969), the Idaho
Supreme Court held:

. . . The word “credit” as used in this provision implies the imposition of
some new financial liability upon the State which in effect results in the
creation of State debt for the benefit of private enterprises. This was the evil
intended to be remedied by Idaho Const., art. 8, § 2, and similar provisions in
other state constitutions. Yet that particular evil is not presented by the
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investment of existing funds of the State, for no new State debtsare created by
such action. . . id. at 221-222,

See also Nelson v. Marshall, 94 Idaho 726, 731, 497 P.2d 47, (1972). Since the credit
clause only prohibits the loaning or giving of state credit and not the loaning or giving of
state funds, an appropriation to fund the provisions of § 67-4721, et seq. would not
offend this portion of the constitution.

b. Subscription of Stock

Art. 8, § 2, precludes the state from directly or indirectly becoming a stockholder ina
private enterprise. Two provisions of House Bill 206 require analysis to determine if
there is a potential violation of this section of the constitution. First, § 67-4723 provides:

. .. It is recognized that BIDCOs, in compliance with § 23-2716, Idaho
Code, administer a program of professional consulting and financing of new,
emerging and expanding business enterprises. Such financings may take the
form of loans or equity participation or a combination thereof. . . .

(Emphasis added.) Second, § 67-4724 provides:

Grants shall require the applicant to retain within its financing program all
funds representing a return on principal until initial capitalization is doubled.
Upon doubling capitalization and upon the approval of the department of
finance, grantees shall distribute up to fifty per cent (50%) of profits on a pro
rata basis to the state of Idaho. Any additional returns shall be governed by the
terms of the grant. . . .

(Emphasis added.)

In the first provision, a BIDCO is provided with the authority to become an equity
participant in business enterprises it is helping to finance. The question is whether
BIDCOs are public corporations and, as such, equity participation by a BIDCO would
in essence be participation by the state.

BIDCOs are regulated pursuant to chapter 27, title 26, of the Banks and Banking
provisions of the Idaho Code. Tobe a licensed BIDCO in Idaho, a company must meet
the following qualifications:

Requirements for licensure. — (1) An Idaho corporation may apply to the

director for licensure as a BIDCO. A person other than an Idaho corporation
shall not apply for a license.
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(2) After a review of information regarding the directors, officers, and
controlling persons of the applicant, a review of the applicant’s business plan,
including at least three (3) years of detailed financial projections and other
relevant information, and a review of additional information considered
relevant by the director, the director shall approve an application for a license
if, and only if, the director determines all of the following;

(a) The applicant has a net worth, or firm financing commitments which
demonstrate that the applicant will have a net worth when the applicant begins
transacting business as a BIDCO, in liquid form available to provide financing
assistance, that is adequate for the applicant to transact business asa BIDCO as
determined under subsection (3).

(b) Each director, officer, and controlling person of the applicant is of good
character and sound financial standing: each director and officer of the
applicant is competent to perform his or her functions with respect to the
applicant; and the directors and officers of the applicant are collectively
adequate to manage the business of the applicant as a BIDCO.

(c) It is reasonable tc believe that the applicant, if licensed, will comply with
this chapter.

(d) The applicant has reasonable promise of being a viable, ongoing BIDCO
and of satisfying the basic objectives of its business plan.

Idaho Code § 26-2709.

A BIDCO is not by definition a public corporation; BIDCOs can clearly be private
corporations created to further business enterprises. As such, a BIDCO’s equity
participation in an emerging business which it is helping to fund would not violate the
provisions of art. 8, § 2.

In Utah Technology Finance Corporation v. Wilkinson, 723 P.2d 406 (Utah 1986),a
provision of a statute allowing Utah Technology Financing Corporation to use money
appropriated by the legislature to make equity investments in developing technical
businesses was held by the Utah Supreme Court to be an unconstitutional subscription
to stock by the state. The Utah case is distinguishable from the provisions of § 67-4721,
et seq. Utah Technology Financing Corporation was created by the Utah Legislature as
a public corporation; whereas, HB 206 did not create one public business and industrial
development company. As previously discussed, chapter 27, title 26, of the Idaho Code
allows any Idaho corporation meeting the previously delineated licensing requirements
to operate as a BIDCO in the state of Idaho.

52



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

However, the provision of § 67-4724 which requires statutory disgorgement of
profits to the state is an apparent violation of art. 8, § 2. The statutory requirement that a
BIDCO share its profits with the state would, in our opinion, result in the state
becoming, at the very least, an indirect equity participant in a private corporation in
violation of the provisions of art. 8, § 2.

Since a portion of § 67-4724 may be found to be unconstitutional by the courts, the
question arises whether the unconstitutional portion of the Act is severable from the
remainder. The general rule for determining severability is whether the unsevered
portion of the Act can stand alone and serve a legislative purpose. Voyles v. City of
Nampa, 97 Idaho 597, 548 P.2d 1217 (1976). Striking that portion of § 67-4724 which
is unconstitutional would not destroy the legislative intent of the Act; the remaining
portions of the Act could be implemented standing alone.

Public Purpose Doctrine

Closely aligned to, but distinct from, the issue of constitutionaiity pursuant to art. 8, §
2, is the fundamental principle that expenditures of public funds must be for a public
purpose. The courts have held that the provisions of the constitution embody this
fundamental principle. Although the courts have also recognized that states have broad
discretion in determining what kind of activity constitutes a “public purpose.” Loan
Association v. Topeka, 87 U.S. 655, 22 L. Ed. 455 (1874); Green v. Frazier, 253 U.S.
233, 40 Supreme Court 499, 64 L. Ed. 878 (1920); Fallbrook Board of County
Commissionersv. Idaho Health Facility Authority, 96 Idaho 498,531 P.2d 588 (1975);
State v. Idaho Power Company, 81 Idaho 437, 346 P.2d 596 (1959).

The legislature passed House Bill 206 which, if money is approprizied by the
legislature, will provide public funding for grants exclusively available tu BIDCOs for
the purpose of establishing financing programs for new, emerging, and expanding
business enterprises in Idaho. The public purpose as stated in the legislation is to
promote economic development and improve the state’s economic health through the
financing of new businesses which, it is anticipated, will result in an expanded tax
revenue base and increased job growth in Idaho. §§ 67-4721, 67-4724.

The Idaho Supreme Court has held that the mere fact that the expenditure would
benefit the public does not in and of itself make it a “public purpose.” The expenditure
must also be directly related to some governmental function or purpose. Idaho Resource
Board v. Kramer, 97 Idaho 535, 559, 548 P.2d 35 (1976). Even a finding or declaration
by the legislature that a particular venture constitutes a public purpose (asdenotedin the
statute reviewed here), while entitled to considerable weight, is not determinative;
“public purpose” is ultimatelv ajudicial question. Bevisv. Wright, 31 Idaho 676, 175 P.
815 (1918); Village of Moyie Springs v. Aurora Manufacturing Company, 82 Idaho
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337, 353 P.2d 767 (1960). It is constructive to note that the Idaho Supreme Court has
found development of the state’s water resources to be of benefit to the public and a
function of the government, Nelson v. Marshall, supra; Idaho Water Resource Board v.
Kramer, supra; and the court has also found expenditures of public funds on urban
renewal to benefit a broad public purpose directly related to government, Boise
Redevelopment Agency v. Yick Kong Corporation, 94 Idaho 876, 499 P.2d 575
(1972).

Based upon a review of more recent decisions by the court, it is likely that the
fundamental purpose behind the statute may be found to meet the two-pronged public
purpose test. However, thenarrow focus of thegrant program as provided by the statute
may cause the court concern. The statute provides that grants of public money will go
only to business and industrial development companies. Grants cannot be obtained by
banks or other lending institutions for the purposes delineated in § 67-4721, et seq. In
determining whether the “public purpose” test has been met, the courts have previously
looked for evidence that no particular private interest will be discriminated for or against
in the provision for public funding. See Boise Redevelopment Agency v. Yick Kong
Corporation, supra. In the situation before us, the statute’s narrow provision allowing
receipt of grant money only by BIDCOs may not be looked at favorably by a court.

I hope this adequately addresses the questions raised in your correspondence. IfI can
be of further assistance, please contact me.

Very truly yours,
TERRY B. ANDERSON
Deputy Attorney Genera!

Chief, Business Regulation
and State Finance Division

February 7, 1992
The Honorable Myron Jones
Idaho House of Representatives
STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: Proposed Amendment to the Idaho Constitution, art. 9, sec. 5
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Dear Representative Jones:

This letter addresses your inquiry concerning whether legislation authorizing
vouchers or tax credits to parents whose children attend private schools violates the
Idaho Constitution. It is my opinion that the Idaho Constitution, art. 9, sec. 5, as written,
prohibits such legislation. Your proposed amendment to art. 9, sec. S appears to
overcome this prohibition, at l=ast as to vouchers. There may be additional concerns
under art. 9, sec. 6. Moreover, the analysis does not end here. Legislation authorizing tax
credits or vouchers to parents whose children attend private schools also raises questions
under the first amendment of the United States Constitution. Each of these issues will be
discussed.

Aid to Church-Affiliated Schools

The first issue to be addressed is whether a statutory voucher or tax credit system for
parents of schoolchildren attending private schools would violate the Idaho Constitu-
tion. The clearest constitutional prohibition against such a statutory system is art. 9, sec.
S, which states:

§ 5. Sectarian appropriations prohibited. — Neither the legislature nor any
county, city, town, township, school district, or other public corporation, shall
ever make any appropriation, or pay from any public fund or moneys
whatever, anything in aid of any church or sectarian or religious society, or for
any sectarian or religious purpose, or to help suppost or sustain any school,
academy, seminary, college, university or other literary or scientific institution,
controlled by any church, sectarian or religious denomination whatsoever; nor
shall any grant or donation of land, money or other personal property eve: be
made by the state, or any such public corporatica, to any church or for any
sectarian or religious purpose; provided, however, that a health facilities
authority, as specifically authorized and empowered by law, may finance or
refinanceany private, not for profit, health facilities owned or operated by any
church or sectarian religious society, through loans, leases, or other
transactions.

The Idaho Supreme Court reads this provision to require a stricter separation between
church and state than does the United States Constitution. Epeldi v. Engelking, 94 Idaho
390, 395, 488 P.2d 860, 865 (1971), cert. denied 406 U.S. 957 (1972). The Idaho
Supreme Court has determined that the provision absolutely prohibits legislative
appropriations which help “support or sustain” any church affiliated school. Id.

In determining whether a statutory tax credit or voucher system violates this standard,
a threshold issue is whether it is significant that the system is available to parents of
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“private” schoolchildren as opposed to “parochial” schoolchildren. Under Epeldi, if the
vouchers or tax credits are, in practice, given to parents of parochial school students,
they violate art. 9, sec. 5. In Epeldi, the supreme court addressed a statute which
authorized the board of trustees of each district to provide transportation for “public”
and “private” school pupils. The supreme court held that providing such transportation
services to parochial schools violated the state constitution. Thus, a statute which, on its
face, provides vouchers or tax credits to parents of private schoolchildren will be
deemed unconstitutional if those vouchers or tax credits are available to parents whose

children attend p:i- ate schools affiliated with a church.

A second issue is whether there is any constitutional significance if the aid takes the
form of a tax credit as opposed to a voucher. Art. 9, sec. 5, prohibits any appropriation or
payment “from any public fund or moneys whatever” to aid a church-affiliated school.
A voucher system would require an appropriation or payment from a public fund. But
what of tax credits? It is clear that a tax credit falls within the terms of art. 9, sec. 5. It has
long been recognized that tax deductions or credits can be the equivalent of direct
expenditures of public funds. See Regan v. Taxation with Kepresentation of Wash., 461
U.S. 540(1983); Comm. for Public Education v. Nyquist,413 U.S. 756 (1973) (money
involved in tax benefit is a charge made against the state treasury). The Massachusetts
Supreme Court recently addressed this issue when it held that a tax deduction for parents
of children attending private schools violates the Massachusetts Constitution. Opinion
of the Justices of the Senate, 514 N.E.2d 353 (Mass. 1987). The court stated:

[The fact that the expenditure here takes the form of a tax deduction rather
than a direct payment out of the Commonwealth’s treasury does not alter the
result . . . . Tax subsidies or tax expenditures of this sort are the practical
equivalent of direct government grants.

Id. at 355. Thus, like a voucher, a tax credit will violate the terms of art. 9, sec. 5.

Another question implicated is if there is any legal significance, under art. 9, sec. 5,
that the public monies are paid to the parents rather than directly tothe parochial school.
Again, the answer is “no.” The Idaho Supreme Court has reasoned that aid need not be
given directly to a church-affiliated school to pose & constitutional problem. Rather, aid
given to the students’ families will be held to violate art. 9, sec. 5, if that aid ultimately has
the effect of assisting the school. Thus, for example, in Epeldi, supra, the court concluded
that art. 9, sec. S, prohibits the state from providing bus services to parochial school
students, as these services eventually benefit parochial schools “by bringing to them
those very students for whom the parochial schools were established.” Id. at 396, 488
P.2d at 866. Thus, even though vouchersandtax credits aregiven to parents rather than
directly to a parochial school, they violate art. 9, sec. 5, because they will ultimately aid
the school.
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Proposed Amendment

Anticipating that a statute providing tax credits or vouchers to parents of children in
private schools might violate art. 9, sec. 5, you have prepared an amendment to this
constitutional provision which states:

Nothing in this section shall prohibit the legislature from creating and funding
an educational voucher system for Idaho students.

You ask whether this amendment is sufficient to override constitutional concerns under
art. 9, sec. 5.

Asa preliminary matter, your amendment only addresses vouchers. Thus tax credits
would still be suspect. If it is a tax credit system you are proposing, I reccommend you
mention tax credits in your amendment to art. 9, sec. S.

Additionally, your amendment does not expressly state that a voucher system could
be used for parochial schools. Thus, in interpreting this new language, a court would
have to decide whether to construe the amendment so as to essentially nullify the core of
art. 9, sec. 5, or try to reconcile the amendment with art. 9, sec. 5, by allowing a voucher
system for public and nonchurch-affiliated private schools while disallowing vouchers
for church-affiliated private schools. If your intent is to enact a voucher system which
can be used by parents of parochial school pupils, I recommend that you clarify your
amendment so that church-affiiiated schools, as well as other types of schools, clearly fall
within its provisions.

Finally, you must consider art. 9, sec. 6, of the Idaho Constitution, which essentially
prohibits religious instruction in publicly fundedschools. It further states that no teacher
or district can receive public school monies if their schools are not conducted “in
accordance with the provisions of thisarticle.” There can be littledoubtthat parochial or
church-affiliated schools provide religious instruction. Consequently, if you are
proposing a voucher or tax credit system for parents of children attending parochial
schools, you will have to amend art. 9, sec. 6, as well as art. 9, sec. S.

In sum, a voucher or tax credit system violates art. 9, sec. 5, of the Idaho Constitution.
Y our proposed amendment alleviates some of the concerns under this article. However,
your amendment should be clarified in the ways mentioned. In addition, you may also
need to amend art. 9, sec. 6.

Establishment Clause

While your proposed amendment to art. 9, sec. 5, of the Idaho Constitution alleviates
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some problems posed by the Idaho Constitution, your efforts to establish a voucher or
tax credit system will nevertheless remain futile if such a system violates the first
amendment of the United States Constitution. Thus, although you have not requested it,
an examination of the first amendment is necessary.

The first amendment prohibits the government from establishing or promoting
religion. Committee for Public Education v. Nyquist,413 U.S. 756 (1973). The United
States Supreme Court presently applies a three-part test to determine whether legislation
violates the establishment clause of the first amendment. To be upheld, legislation must
reflect a clearly secular legislative purpose, it must have a primary effect that neither
advances nor inhibits religion, and it must avoid excessive government entanglement
with religion. Id. at 773.

The United States Supreme Court has applied this testto several legislatively enacted
education funding schemes challenged under the establishment clause. In Nyquist,
supra, the Court considered a program that gave a partial tax credit to parents of children
in private schools. The program also provided an outright tuition reimbursement for
poor parents whose children attended private schools. The Court struck down the
program, holding that its primary effect was to aid religion. In reaching its decision, the
Court noted that the majority of private schools which stood to benefit from the
program were parochial and that the state could not avoid first amendment restrictions
by funnelling the aid through the parents to the parochial school. The Nyquist Court
viewed the program as an “ingenious” plan for authorizing the government to pick up
bills for religious schools. Id. at 784.

A decade later, in Mueller v. Allen, 463 U.S. 388 (1983), the Court addressed a
similar issue when it considered tax deductions for educational expenses, including
tuition, transportation and textbooks, which were available to parents of children
attending both public and nonpublic schools. This time the Court reached a different
result, upholding the tax deduction plan.

The Court distinguished Nyquist on two grounds. First, the Court reasoned that a tax
deduction was different from a tax credit or outright grant, noting that deductions for
charitable contributions to churches are routinely allowed. More importantly, the Court
asserted that the statute at issue in Mueller was facially neutral because, unlike the
Nyquist statute, it applied to parents of children attending public as well as private
schools. The Court concluded that as the assistance was for a broad class of beneficiaries,
the primary effect was not to advance religion. In reaching this conclusion, the Court
appeared unconcerned that 96 percent of the tax deductions were taken by parents of
children attending parochial schools. Also oflittle concern to the Court was that most of
the deductible expenses, such as tuition, transportation and textbooks, were provided
free by public schools and therefore these deductions were not, in practice, available to
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parents of children attending public schools. Finally, contrary to its position in Nyquist,
the Court in Muellerappeared impressed that the aid went to the parents as opposed to
directly to the school. The Court, through Justice Rehnquist, concluded that because the
aid went first to the parents, their individual choice was required before the aid reached a
parochialschool and, therefore, thestate was not placing its imprimatur on religion. Id.
at 399.

The Nyquistand Muelleropinions are difficult to reconcile. Added to this is Witters v.
Washington Dept. of Serv. for the Blind, 474 U.S. 481 (1986), the most recent Supreme
Court opinion considering the validity of educational funding schemes under the
establishment clause. Wittersinvolved what were essentially vouchers. The vocational
educational program at issue provided direct aid to visually handicapped persons
attending a vocational school for the blind. The petitioner was attending a Christian
college to be trained as a pastor and he sought to take advantage of the assistance
program. Despite the distinction drawn in Mueller between deductions and direct
grants, the Supreme Court unanimously ruled that the state’s direct payment to the
petitioner for his education at the Christian college would not advance religion in a
manner inconsistent with the establishment clause.

Justice Marshall authored the opinion and, in an extremely narrow holding, reasoned
that the aid in this particular instance was valid as the vast majority of state aid provided
overall under the challenged program did not go to church-affiliated schools. There
were also a number of broader concurring opinions which relied heavily on Mueller.
For example, giving Mueller a sweeping reading, Justice Powell concluded that “state
programs that are wholly neutral in offering educational assistance to a class defined
without reference to religion do not violate the [establishment clause] because any aid to
religion results from the private choices of individual beneficiaries.” Witters at 490-91
(J. Powell concurring).

With this in mind, we now address your proposed voucher and tax credit system. In
your letter, you state the vouchers and tax credit would be available to parents of
children attending private schools. If your system is not available to all parents,
including those of children attending public schools, it will fall directly within the
Nyquist holding and probably be deemed unconstitutional. To avoid this problem, you
can propose a tax credit or voucher system available to all parents.

However, even this will not guarantee success. The Supreme Court has yettouphold
a tax credit or voucher system where the majority or even a substantial portion of the
state aid eventually goes to church-affiliated schools. As noted, Mueller drew a
distinction between tax deductions versus tax credits or direct payments. Granted, this
distinction was largely ignored in Witters. However, Wittersinvolved a narrow set of
facts in which only an inconsequential portion of the state aid eventually went to
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church-affiliated schools. Thus, whether the Court would allow a voucher or tax credit
system, even one available to all parents, in which a substantial portion of the funds is
eventually funnelled to church-affiliated schools remains an open question. Certainly,
the line-up on the Courthas changed and the Courtappearsnow totake alessstringent
stand on the establishment clause than in the past. Nevertheless, legislation such as
yours, at the very minimum, invites a court challenge and bears a chance of being held
invalid.

If you intend to pursue this legislation, I suggestthat you weigh the possibility that it
could be held unconstitutional. I furtherrecommendthat your legislation encompass the
following. First, any voucher or tax credit system should be available to all parents of
schoolchildren, including parents whose children attend public schools. Second, the
system should be as broad based as possible, including expenses which parents of
children attending public schools might encounter, such as tutoring or summer school.
While these recommendations will not guarantee the constitutionality of a voucher or
tax credit system, they will at least enhance the likelihood that such a system could
withstand judicial scrutiny.!

Conclusion

A statute enacting a voucher or tax credit system for parents of children attending
private schools violates art. 9, sec. 5, of the Idaho Constitution. It may also violate art. 9,
sec. 6. Your proposed amendment to art. 9, sec. 5, overcomes some of the concerns
under this provision. However, as discussed above, you may want to clarify your
amendment so that it expressly covers a tax credit system as well as aid to parochial
schools. In addition, art. 9, sec. 6, may also have to be amended before a statutory
voucher or tax credit system is valid under our state constitution.

The establishment clause contained in the first amendment of the United States
Constitution is also a concern. Presently, it is an open question whether an educational
tax credit or voucher system violates the federal establishment clause. To help avoid
federal constitutional concerns, I recommend that your voucher or tax credit system be
available to all parents. In addition, I reccommend that it be broad based and encompass
expenses likely to be encountered by parents of children attending public schools. Such
expenses might include, for example, private tutoring or summer school.

If you have any questions, please let me know.
Yours very truly,

MARGARET R. HUGHES
Deputy Attorney General
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! Worth noting is that Idaho has its own establishment clause which states that no person shall be required to
support any religious denomination. Seeart. 1, sec.4. The Idaho Supreme Courtis free to conclude that Idaho’s
establishment clause is more protective than the federal establishment clause. If construed more strictly, the court
might have difficulty reconciling art. 1, sec. 4, with your proposed amendment.

February 28, 1992

The Hon. Kitty Gurnsey

Chairman of House Appropriations Committee
Co-Chairperson Joint Finance Appropriations Committee
House of Representatives

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: (1) Non-Cognizable Funds Pursuant to I.C. § 67-3516, and (2) Transfer of
Appropriations Between Departments

Dear Representative Gurnsey:

You have asked our office to address two issues. First, you have asked for a legal
interpretation of the status of non-cognizable funds under Idaho Code § 67-3516.
Second, you have asked a series of questions concerning the statutory authority of
inter-departmental transfers of money.

1. Non-Cognizable Funds
Section 67-3516 states in pertinent part as follows:

(1) Appropriation acts when passed by the legislature of the state of Idaho,
and allotments made thereunder, whether the appropriation is fixed or
continuing, are fixed budgets beyond which state officers, departments,
bureaus and institutions may not expend. It is assumed that the rate of
expenditure from said appropriations, as a general rule, should not exceed
approximately fifty percent (50%) of such appropriations each six (6) months
of the fiscal year.

(2) Fundsavailableto any agency from sources other than state funds, if not
cognizable at the time when appropriations were made whether state fiscal
liability is increased or not, must have prior approval of the administrator of the
division of financial management and the board of examiners in order that
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funds may be expended, except those funds received under such conditions that
preclude approval by the administrator of the division and/or the board of
examiners.

(Emphasis added.)

Sub-paragraph (1) of the above-quoted section clearly delineates that appropriations
when passed by the legislature of the state and allotments made pursuant to the
appropriation are fixed budgets from which officers, departments or bureaus may not
overspend. There are certain statutorily provided exceptions to the requirements of §
67-3516(1). One of those exceptions is provided in sub-paragraph (2) of the same
section. This section allows an agency to spend funds which were not appropriated or
allotted to it if the following three-part test is met:

1) The funds are from other than state funds;

2) The funds were not cognizable at the time when the appropriation to the
agency was made;

3) The agency has the prior approval of the administrator of the Division of
Financial Management and the Board of Examiners, unless the funds are
received under a condition which precludes approval by the administrator of
the Division of Financial Management and/or the Board of Examiners.

Meeting the first step requires a determination that the source of the money is from
other than state funds. State funds are not specifically defined in the Idaho Code,
however, other jurisdictions have defined state funds as funds in which the equitable as
well as the legal title are vested with the state. See Navajo Tribe v. Arizona Department
of Administration, 111 Ariz 279, 528 P.2d 623 (1974); Button’s Estate v. Anderson,
112 Vt. 531, 28 A.2d 404 (1942). Therefore, to meet the first prong of this test, the
agency must establish that the equitable and legal title to the funds did not rest with the
state.

If the funds come directly to the agency fromm other than a state source, as defined
above, it must be established that these funds were “not cognizable” when the legislature
made its appropriations. By this, it must be established that the existence of these funds
was not known at the time of the appropriation.

Once the first two requirements have been met prior to using the funds, the agency
must seek approval from the administrator of the Division of Financial Management
and the Board of Examiners unless the agency can prove that the funds were received
under such conditions that approval of the administrator of the Division of Financial
Management and/or the Board of Examiners was impossible.
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If an agency is in need of additional money and does not have funds available to it
which would meet the requirements provided in § 67-3516(2), the agency must seek
approval for the supplemental allotment from the State Board of Examiners pursuant to
the requirements of Idaho Code § 67-3522 or seek a supplemental appropriation from
the legislature.

In addition to addressing the general requirements of § 67-3516(2), you also asked
me to address specifically an issue related to an additional allotment over the
appropriation of the legislature made by DFM from the dedicated plumbing board
account to the Department of Labor and Industrial Services. It would appear that
money contained within the dedicated plumbing board account would be “state funds”
as defined above. In Attorney General Opinion 85-7, this office previously opined that
the amount of revenue which may be expended from the dedicated plumbing board
account is controlled by the legislature through the annual appropriation process. The
money that comes into the dedicated account would meet the definition of state funds
and, as such, the funds within that account would not be available for disbursement
pursuant to the provisions of § ©7-3516(2).

2. Transfer of Appropriation Between Departments

In the 1991 legislative session, the legislature passed the “Idaho State Council on the
Deaf and Hard of Hearing Act.” This act provided for the creation of a state council
comprised of nine (9) members appointed by the governor to be the “interdepartmental
and interagency planning and advisory body forthe. . .state for programs and services
affecting people with a hearing impairment.” Idaho Code § 67-7303(1). The governor
was given the authority to assign the council to a department or office within thestate for
budgetary and administrative support purposes. Idaho Code § 67-7303(2). In addition,
the council was given statutory authority to “employ such personnel as may be
necessary” subject to the provisions of chapter 53, title 67, Idaho Code.

In the same session, the legislature passed an appropriation bill, House Bill 398, which
provided a $6,793,100 appropriation for the Office on Aging. Although not specifically
delineated within the body of the appropriation bill, $51,100 was apparently earmarked
as one-time money for operating expenditures for a hearing impaired task force. With
reference to the appropriation for the “task force,” the appropriation bill states as
follows:

SECTION 2. It is legislative intent that, of those moneys appropriated in
Section 1 of this act for the Hearing Impaired Task Force, the Office on Aging
contract for assistance in planning program development.

In August of 1991, the Division of Financial Management (DFM) transferred the
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appropriation for the “task force” from the Office on Aging to the Department of Health
& Welfare. DFM based its authority to transfer the funds on the previously delineated
provision of § 67-7303(2) providing the governor with discretion to place the council
for the deaf and hard of hearing within an office or department of the state.

With reference to the transfer, you have asked three questions. First, in light of the
constitutional and statutory authority to appropriate funds granted to the Idaho
legislature, did DFM have the authority to transfer an appropriation from the Office on
Aging to the Department of Health and Welfare for the purpose of providing budgetary
support to the Council for the Deaf? Second, did the executive branch have the authority
to place the council created pursuant to chapter 73, title 67, under the Department of
Health and Welfare? Third, if the Department of Health and Welfare legally received
funding for the council, could some or all of the appropriation be used for personnel
costs for support of the purpose of the council?

Addressing the first question, it is clear that the legislature’s power to make
appropriations is plenary, limited only by the state constitution. David v. Moon, 77 Id.
146, 289 P.2d 614 (1955). Article 7, § 13, of the Idaho Constitution provides that “no
money shall be drawn from the treasury but in pursuance of appropriations made by
law.” An appropriation within the meaning of the above quoted section of the
constitution has beendefined as: 1) Authority from the legislature; 2) expressly given; 3)
inlegal form; 4) to proper officers; S) to pay from public moneys; 6) a specified sum and
no more, and 7) for a specified purpose and no other. Jackson v. Gallet, 39 Idaho 382,
228P. 1068 (1924);, McConnel v. Gallet, 51 Idaho 386,6 P.2d 143 (1931). Leonardson
v. Moon, 92 Idaho 796, 451 P.2d 542 (1969).

House Bill 398 meets the required tenets of the definition of appropriation. The first
six requirements of the definition need no discussion because they are clearly met. As to
requirement no. 7, i.e., for a specified purpose and no other, the purpose of the
appropriation was to fund the Office on Aging for the amount specified according to the
expenditure classes designated in the bill. Not specifically broken out in the bill, but
apparently contained within the appropriation, was an amount for the “Hearing
Impaired Task Force.” Pursuant to section 2 of House Bill 398, the legislature directed
the Office on Aging to expend this portion of the appropriation in a “contract for
assistance in planning program development.”

The transfer of the appropriation from the Office on Aging to the Department of
Health and Welfare was a transfer from one appropriation to another. It has been
recognized as a general rule of law that, in the absence of constitutional or statutory
authorization, the executive branch is not vested with the right to make or to alter
appropriations. Pursuant to the provisions of§ 67-3511, officers and agencies within the
three branches of state government are allowed a limited amount of authority to transfer
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money between standard classes and between programs within the same appropriation.
However, there is no authority for any officer or agency, including the governor, to
transfer funds from one appropriation to another appropriation.

With reference to the second question, it is clear that pursuant to § 67-7303(2), the
governor had the authority to assign the council created by chapter 73, title 67, to any
department or office within the state. However, the power to assign the council to a
department does not carry with it the concomitant power to direct the appropriation. As
previously noted, the appropriation power rests with the legislature.

Finally, in answer to the third question, if an appropriation including an expense
classification for personnel had been legally granted to Health and Welfare to fund the
provisions of chapter 73, title 67, Idaho Code, staff could be hired to assist the council.
Pursuant to § 67-7306, the council has the authority to employ personnel, however, this
authority is contingent upon an appropriation to fund those positions. If an
appropriation is made, but there is no classification for personnel, the departraent may
seek to transfer appropriations from another expenditure classification within the
department pursuant to the requirements delineated in § 67-3511.

I'hope this adequately addresses your concerns. If you have any additional questions
or concerns, please contact me.

Sincerely,

TERRY B. ANDERSON

Deputy Attorney General

Chief, Business Regulation and State Finance Division

February 28, 1992

The Honorable Herb Carlson
Idaho State Senate

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: House Bill 593; Product Disparagement
Dear Senator Carlson:

You have requested our opinion concerning the constitutionality of H.B. 593, which
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creates a statutory cause of action for agricultural food product disparagement. It is the
opinion of this office that H.B. 593 probably violates the first amendment of the United
States Constitution. The bill’s negligence standard, its broad terms and its provision for
treble damages all raise serious constitutional concerns.

This letter will first address the elements of H.B. 593 and how the bill relates to
traditional product disparagement law. The relevant constitutional principles will then
be examined to provide a framework for a first amendment analysis. Finally, this letter
will discuss some specific constitutional vulnerabilities of H.B. 593,

I. H.B. 593 AND PRODUCT DISPARAGEMENT LAW

H.B. 593 creates a statutory action for agricultural food product disparagement. Such
an action already exists at common law. H.B. 593 codifies this action, but significantly
alters certain elements of the common law tort.

Traditional product disparagement is a tort in which the plaintiff must prove that a
false statement concerning the nature or quality of plaintiff's product was made by the
defendant. The tort of product disparagement is closely associated with the more
familiar tort of defamation. See Zerpol Corp. v. DMP Corp., 561 F. Supp. 404 (E.D.
Penn. 1983). However, the two torts protect different interests. An action for
defamation protects reputation or character from false statements directed at the moral
character of an individual. Zerpol at 408. The cause of action for product
disparagement, on the other hand, “protects economic interests by providing a remedy
to one who suffers pecuniary loss from slurs affecting the marketability of his goods.” Id.

The two torts, while closely aligned, contain different elements. One who publishes a
defamatory statement “of and concerning” another person can be held liable in damages
if: (1) the statement is false; (2) the publication is not privileged; and (3) the publication
results from fault which at least amounts to negligence. RESTATEMENT (SECOND)
OF TORTS § 588. In contrast, the elements for common law product disparagement
are stricter. The publication of a disparaging statement “of ana concerning” the product
of another is only actionablle where: (1) the statement is false; (2) the publisher either
intends the publication to cause pecuniary loss or reasonably should recognize the
publication will result in pecuniary loss; (3) the statement is not privileged; (4)
measurable pecuniary loss does in fact occur; and (5) the statement is made with malice;
that is, the publisher either knows that the statement is false or acts in reckless disregard
of its truth or falsity. Zerpol at 409.

H.B. 593 modifies the common law tort of product disparagement. Under the bill, a

defendant may be liable for civil damages if he disseminates to the public, in any
manner, “false information” not based upon “reliable” scientific facts and data “which
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the disseminator knows or should have known to be false, and which castsdoubt upon
the safety of any perishable agricultural food product . . . .” Additionally, if the
statement was made with the intent to harm the producer, treble damages are available.

The most obvious modification is that the traditional malice standard has been
replaced with the lower standard of negligence. As noted, at common law, the plaintiff
has to show the defendant knew the statement was false or acted with reckless disregard
of its falsity — a malice requirement. Under H.B. 593, the plaintiff now need only
demonstrate negligence; that is, the defendant “should have known” the statement was
false. Additionally, the statute contains no express provision that the false statement be
“of and concerning” the particular plaintiff’s product. Finally, the statute includes a
treble damage scheme not found in common law disparagement suits. Thus, while H.B.
593 is, in essence, a codification of the common law disparagement action, a number of
the stringent common law requirements have either been relaxed or omitted altogether.

II. RELEVANT CONSTITUTIONAL BACKGROUND

Having discussed the elements of H.B. 593, we now turn to the relevant constitutional
doctrines against which this bill must be measured. It is important, at this point, to bear
in mind that H.B. 593 affects speech — generally considered both the most valuable and
the most fragile of our constitutional rights. Consequently, unlike the deference
accorded most statutes, this bill will not be presumed to be constitutional if it is
challenged. Rather, it will be held invalid if it either (1) encompasses within its scope
protected speech or (2) is so vague that it has a chilling effect on expression shielded by
the first amendment. See NAACP v. Button, 371 U.S. 415 (1963).

With this heightened level of judicial scrutiny in mind, there are two bodies of first
amendment case law which are directly implicated by H.B. 593. Because the bill creates
a statutory disparagement action so closely aligned with defamation, the first
amendment restrictions imposed by the United States Supreme Court on defamation
suits must be examined. Moreover, as product disparagement actions may arise in the
commercial setting, the Court’s commercial speech doctrine is also relevant. Each of
these bodies of law will be discussed before being applied to H.B. 593.

A. Defamation and the First Amendment

In the last 20 years, the United States Supreme Court has placed significant first
amendment restrictions on the law of defamation and has established a complex set of
rules governing when defamatory false speech is actionable. In itsleading opinion, New
York Times Co. v. Sullivan, 376 US. 254 (1964), the Court determined that public
figures cannot prevail on a defamation action without proving “actual malice,” defined
as intentional falsity or reckless disregard for the truth. The Court reasoned that, in open
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public discussion, false statements about public figures are inevitable and that
worthwhile contributions to the flow of information might be deterred without the
insulation from liability provided by the actual malice rule.

Subsequently, in Gertz v. Robert Welch Inc., 418 U.S. 323 (1974), the Court
declined to extend the malice requirement to defamation suits brought by private
figures. The Court did, however, require that private figures prove some degree of fault,
at least negligence, to recover actual damages. The Court went on to hold that malice
would be required for private parties to recover presumed or punitive damages. Id. at
349-50. While the Court has not directly addressed the issue, the prevailing view is that,
under the Court’s reasoning, public figures can never recover punitive damages.
Moreover, the Court also concluded in Gertz that a private party could, in some
instances, become a “limited purpose” public figure and subject to the malice standard
for any recovery. Id. at 351.

The United States Supreme Court has also provided other first amendment
protections in the defamation area. For example, only factual assertions or opinions
which “imply an assertion of objective fact” are actionable. Milkovichv. Lorain Journal
Co, 110 S. Ct. 2695, 2705 (1990). Pure opinions, statements that do not imply facts
capable of being true or false, remain absolutely protected. Milkovichat 2708 (Brennan,
J.,, dissenting).

Additionally, lower courts have displayed an increased unwillingness to entertain
defamation actions when the defamatory statement is addressed to a large group rather
than an individual. Again, the concern has been avoiding interference with “public
discussion of issues, or groups, which are in the public eye.” Michigan United
Conservation Clubs v. CBS News, 485 F. Supp. 893, 900 (W.D. Mich. 1980), affd, 665
F.2d 110 (6th Cir. 1981).

These are some of the constitutional limits imposed on defamation suits in the struggle
to balance the interest in open discussion against the interest in compensating
defamation plaintiffs for their injury. These restrictions are beginning to be applied by a
handful of courts as they address product disparagement cases raising similar concerns.

B. Commercial Speech

While the United States Supreme Court has jealously guarded the first amendment in
the area of defamation law, the same is not true when commercial speech is examined.
Commercial speech is generally profit-motivated speech contained in advertisements.
See Bolgerv. Young Drug Products Corp., 463 U.S. 60 (1983). In other words, it is the
speech which businesses or individuals use to sell their products.
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For many years, commercial speech was wholly unprotected under the first
amendment. See Valentine v. Chrestensen, 316 US. 52 (1942). Today, the Court grants
commercial speech some protection on the basis thatsociety has a “strong interest in the
free flow of commercial information” and that consumers’ decisions should be
“intelligent and well informed.” Virginia State Bd. of Pharmacy v. Virginia Citizens
Consumer Council, 425 U.S. 748, 764-65 (1976). Nevertheless, the protection is limited
and the Court has consistently emphasized that false or misleading commercial speech
enjoys no right to first amendment protection. Id.

III. APPLYING CONSTITUTIONAL DOCTRINES TO H.B. 593

Because H.B. 593 implicates both the constitutional body of law surrounding
defamiition and the commercial speech doctrine, the first step in addressing the bill’s
constitationality is distinguishing between the potential defendants who fall within its
scope. Noncommercial defendants will be entitled to the heightened protections
provided by New York Times. For example, their disparaging statements may not be
actionable unless “actual malice” is proved. Commercial defendants will enjoy only
minimal first amendment protection under the commercial speech doctrine.

A. Commercial Defendants

H.B. 593 is likely constitutional as applied to commercial defendants. As noted,
commercial speech must be true before it is accorded any first amendment protection.
Virginia State Bd., supra. Consequently, H.B. 593’s threshold requirement that the
disseminated information be false before it is actionable appears to preclude commercial
defendants who disparage their competitors’ products from successfully raising a first
amendment shield. Certainly, there is a push now, at least by academics, to increase the
protection granted commercial speech and even perhaps shield some misleading
statements. See M.H. Redish, Product Health Claims and the First Amendment:
Scientific Expression and the Twilight Zone of Commercial Speech, 43 Vand. L. Rev.
1433 (1990). Regardless, under current United States Supreme Court precedent
requiring that commercial speech be truthful before it is protected, it appears that if a
commercial defendant falsely disparages a competitor within the terms of H.B. 593, the
defendant will not be protected by the Constitution. See People ex rel. Dunbar v. Gym
of America, Inc., 493 P.2d 660 (Colo. 1972) (holding that product disparagement
provisions in the state’s Consumer Protection Act do not violate the first amendment);
and Dairy Stores, Inc. v. Sentinel Publishing Co., Inc., 465 A.2d 953, 960 n4 (N.J.
Super. Ct. Law Div. 1983), af’d on other grounds, 516 A.2d 220 (N.J. 1986) (noting
that the New York Times privilege may not apply to disparagement actions arising in
the commercial context).

B. Noncommercial Defendants
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While H.B. 593 may be constitutional if applied solely to commercial speech, the
analysis does not end here. H.B. 593, by its terms, addresses any false disparaging
information. Therefore, it encompasses statements made by nonbusiness defendants.
These statements do not constitute commercial speech, and a higher standard of first
amendment protection is given to them.

Because product disparagement is so closely linked to defamation, the few courtsthat
have addressed the constitutional implications of noncommercial disparaging speech
have routinely applied the first amendment protections surrounding defamation law.
See Bose Corp. v. Consumers Union of US. Inc, 466 U.S. 485 (1984); Steaks
Unlimited, Inc. v. Deaner, 623 F.2d 264 (3rd Cir. 1980); Dairy Stores, Inc.,465 A.2d at
953. The two torts are not identical and, consequently, the overlay of defamation case
law onto disparagement suits is sometimes a rough fit. The remaining question, then, is:
What protections are applicable when comparing defamation and disparagement, and
how are these protections likely to affect the constitutionality of H.B. 5937

1. Malice. The primary first amendment protection which needs to be addressed is
the New York Times malice standard. As noted, maliceis traditionally required to prove
a claim of common law product disparagement. However, H.B. 593 has created only a
negligence requirement. This departure from the traditional malice standard probably
renders the bill unconstitutional.

The United States Supreme Court has only examined product disparagement and the
first amendment once. In Bose, supra, the Court addressed a critic’s disparaging review
ofloudspeakers. On appeal to the Court, the producer did not challenge the trial court’s
characterization of him as a “public figure” for first amendment purposes. Con-
sequently, the Court was not called upon to determine whether malice was in fact the
proper standard to apply. Nevertheless, the Court did apply the malice standard as it
analyzed its only product disparagement suit. Id. at 513.

Lower courts have addressed the malice issue head-on. While there is not complete
accord, a number of courts have concluded that product disparagement requires malice.
See, e.g., Steaks Unlimited, Inc. v. Deaner, 623 F.2d 264 (3rd Cir. 1980); Bose Corp. v.
Consumers Union of U.S., Inc., 508 F. Supp. 1249 (D. Mass. 1981), rev'd on other
grounds, 692 F.2d 189 (1st Cir. 1982), affd, 446 U.S. 485 (1984); F & J Enterprises,
Inc. v. Columbia Broadcasting Sys. Inc.,373 F. Supp. 292 (N.D. Ohio 1974); and Steak
Bit of Westbury, Inc. v. Newsday Inc., 334 N.Y.S.2d 325 (N.Y. App. Div. 1972). But
see Golden Bear Distr. Systems v. Chase Revel, Inc., 708 F.2d 944 (5th Cir. 1983)
(protections depend upon the circumstances of each case). These courts’ reasoning is
usually premised upon the need for public discussion and free information regarding
consumer products.
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Perhaps the most cogent analysis of this issue can be found in Dairy Stores, supra,
which involved a newspaper’s critical remarks about the quality of springwater. The
court examined the societal values requiring malice in certain individual defamation
suits and determined these same values demanded a malice standard in product
defamation suits as well.

Relying on United States Supreme Court precedent, the court in Dairy Stores initially
recognized that consumers have a first amendment interest in obtaining information
regarding products and services they purchase and that this interest “is comparable. . .
to being informed about political and social issues.” Id. Second, the court emphasized
that a producer voluntarily exposes its products to public criticism, much in the same
fashion as does a public figure, by placing its product into the marketplace. Id. at 960.
The court noted that “a business which makes representations about the content, quality
or safety of its products . . . invites attention and comment.” Id. Finally, the court
stressed that like public figures, businesses have greater access to channels of effective
communication and “hence have a more realistic opportunity to counteract false
statements than private individuals normally enjoy.” Id. The court concluded that when
a consumer product has been placed into the public marketplace, a malice standard
must be applied.

First amendment scholars generally support judicial determinations that information
regarding the health and safety of consumer products deserves a high level of
constitutional protection. See Product Health Claims, supra, and Note, The Tort of
Disparagement and the Developing First Amendment, 1987 Duke L.J. 727 (1987). For
example, M.H. Redish, in Product Health Claims, emphasizes the urgent need to release
emerging scientific theories to the public without chilling scientific and health debates
with the threat of litigation. In his article, Redish points out that early studies on
cigarettes indicated they were healthy, and that if emerging scientific theory revealing
the hazards of smoking had been excessively burdened during that period, the
consequences could have been devastating. Id. at 1443.

In sum, there is little case law on whether disparagement suits require malice and
courtsare not in complete accord on the issue. Nevertheless, it appears that a significant
portion, if not all, noncommercial disparaging speech will not be actionable unless it is
based on “actual malice.” This judicial position has received wide support by legal
scholars. Moreover, because of the underlying public concerns, if speech involves health
or safety issues, the likelihood that malice will be required is enhanced. H.B. 593 directly
burdens speech addressing safety, yet contains only a negligence standard. Con-
sequently, this portion of H.B. 593 is probably unconstitutional.

2. Opinionv. Fact. The nextissueinvolves the protection of pure opinion. As noted,
false factual assertions or opinions premised upon facts are actionable. Milkovich, supra.
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However, expressions of theories and ideas have generally been held to be protected by
the first amendment.

H.B. 593 provides no express protection of theories and ideas. Rather, the bill makes
actionable disparaging “information.” This term is broader than that contained, for
example, in the product disparagement provision of Idaho’s Consumer Protection Act.
That provision restricts only false assertions of “fact.” Idaho Code § 48-603(8). The
issue then is whether “information” is either so broad or so vague that it potentially chills
protected expression.

Perhaps the most sensitive area here is, again, emerging scientific information
regarding the health and safety of products. In Product Health Claims, supra, Redish
convincingly argues that scientific expression and debate should be granted the same
constitutional protections as political discourse. He draws a distinction between “basic
fact” and assertions of scientific fact; the lattcr, he argues, should be ireated as protected
expressions of ideas. Product Health Claims at 1435. Redish emphasizes the changing
nature of scientific belief, arguing that any attempt by the government to impose “a
national scientific orthodoxy would undermine or inhibit the advance of scientific
knowledge, thus undermining a key value of the first amendment.” Id. See also Moore v.
Gaston County Board of Education, 357 F. Supp. 1037 (W.D. N.C. 1973) for an
interesting discussion on stifling scientific inquiry.

Our research has not disclosed a recent disparagement opinion directly addressing
scientific expression and the firstamendment; thus, it is speculative to attempt to discern
precisely what protections a court might provide scientific expression. However,
because emerging scientific inquiry and debate is so clearly essential to public health
concerns, a court reviewing H.B. 593’s broad language would likely conclude the terms
of H.B. 593 excessively burden open debate on important public issues and thus are
unconstitutional.

3. The “Of and Concerning” Requirement. The next issue to be analyzed is the
traditional requirement in both defamation and disparagement that the false statement
be “of and concerning” the individual or product. H.B. 593 does not expressly contain
this requirement. Consequently, a disparaging statement not directly aimed at a
particular producer, but rather at a generic product at large, is conceivably actionable
under H.B. 593 if the producer is damaged. Under recent case law constitutionally
limiting group defamation and disparagement suits, this may pose another constitutional
hurdle for the bill.

As mentioned earlier, a number of courts have constitutionalized the “of and

concerning” element of defamation by limiting group defamation actions. The interest
protected by these decisions is open discourse on issues or groups “which are in the

72



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

public eye.” Michigan United Conservation Clubs v. CBS News, 485 F. Supp. 893,900
(W.D. Mich. 1980). Moreover, the California Supreme Court has held that in product
disparagement suits, just as in defamation suits, the first amendment requires that the
falsehood specifically refer to or be “of and concerning” the plaintiff. Blatty v. New York
Times Co., 728 P.2d 1177 (Cal. 1986). Blatty was not a group disparagement case per
se, but rather involved the omission of plaintiff's product from a best-seller list.
Nevertheless, the California Supreme Court concluded that because the plaintiff was not
specifically referred to, the first amendment precluded recovery.

The same public policy concerns that limit group defamation suits also apply to group
disparagementactions. The larger and more generalthe group involved — whether it be
a group of individuals or a group of products — the more likely an issue of public
concern is implicated, and the less likely the falsehood was intended to harm a particular
individual or producer. The reputation of an individual or the pecuniary interest of a
producer can, of course, be harmed by a general falsehood directed at a group. However,
at some point, group defamation or disparagement suits must be limited so that the
public discourse so essential to the core of the first amendment can be protected.

By failing to expressly include an “of and concerning” element, H.B. 593 allows little
accommodation for this concern. Rather, under this bill, general health assertions about
widely used food products which do not name a particular producer could be actionable
if the statements were ultimately deemed false and producers were damaged by the
credibility initially given the assertions. It is likely that a court would find this potentially
broad and chilling sweep of H.B. 593 troubling.

4. Punitive Damages. H.B. 593 provides treble damages if a falsehood was made
with the intent to harm the producer. This treble damage scheme far surpasses the
damages provided at common law. At common law, malice as to falsehood and intent to
harm the producer must be demonstrated simply to recover proven pecuniary loss.
Zerpol, supra, at 409. While punitive damages are not precluded under common law
theory, there is certainly no set automatic treble damage scheme.

More importantly, due to first amendment concerns, punitive damages are now
disfavored in defamation lawsuits. Whilethecaselawis again unclear, the United States
Supreme Court has concluded a private figure must show actual malice to recover
punitive damages. Gertzv. Robert Welch, Inc.,418 U.S. 323, 349 (1974). Because this
is also the standard a public figure must prove just to recover actual damages, it is
generally believed that public figures simply cannot recover punitive damages.

Although the court has not yet explicitly ruled that a public official or public

figure could not collect punitive damages, a contrary conclusion would be
surprising. The court hascondemned the inhibiting effect of damage awards in
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excess of an actual injury, so one shculd expect it to hold that any punitive
damage awards for libels against public officials or public persons interfere
with the “breathing space” required in the exercise of robust first amendment
debate.

R.D. Rotunda, J.E. Nowak, J.N. Young, Volume 3, TREATISE ON CONSTITU-
TIONAL LAW, SUBSTANCE, AND PROCEDURE, ch. 20 § 20.33(e) (1986).

By analogy, if a court determines that a producer hasso inserted himselfor his product
into public discourse that a malice standard applies for recovery of mere pecuniary loss,
it is unlikely the producer could also recover punitive damages. See Note, The Tort of
Disparagement at 756. For these producers, H.B. 593’s entitlement to treble damages
upon a showing of intent probably violates the first amendment.

IV. CONCLUSION

House Bill 593 is designed to protect agricultural food producers from the harm
caused by negligent falsehoods which disparage their products. The goal of this bill is
understandable. Agriculture is important to Idaho and deserving of protection.
However, because this bill affects speech, it will have to meet stringent requirements if it
is challenged. While the body of case law applicable to a bill such as this is only now
emerging, what precedent exists reveals some shortcomings in this proposed legislation.
The absence of a malice requirement, coupled with broad terms which conceivably
encompass protected expression and discourse, create serious first amendment concerns.
The punitive damage scheme is also of concern. It is our opinion that these concerns are
of sufficient magnitude that a reviewing court would likely find H.B. 593
unconstitutional.

Important to note, however, is that the constitutional vulnerability of this bill does not
foreclose legal protection for agricultural producers. Idaho Code § 48-603(8) already
protects producers from product disparagement by competitors. Moreover, a common
law tort claim may be brought if a noncommercial defendant disparages a product.
Thus, there are already legal protections in place for agricultural producers. To the
extent the legislature determines more protection is necessary, this office recommends
that H.B. 593 be more narrowly tailored to account for the constitutional concerns
discussed above.

Yours very truly,

MARGARET R. HUGHES
Deputy Attorney General
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March 18, 1992

The Honorable Herm Steger
Idaho House of Representatives

The Honorable Pamela Bengson Ahrens
Idaho House of Representatives

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: Senate Bill 1336; State Board of Education
Dear Representatives Steger and Ahrens:

You have asked whether the provisions of Senate Bill 1336, which envisions the
statutory creation of two panels to the State Board of Education (one for higher
education and one for public schools), conflicts with art. 9, secs. 2 and 10, of the Idaho
Constitution, and whether the creation of two panels of the State Board of Education
would require an amendment to that section.

Art. 9, sec. 2, of the Idaho Constitution states:

The general supervision of the state educational institutions and public school
system of the state of Idaho, shall be vested in a state board of education, the
membership, powers and duties of which shall be prescribed by law. The state
superintendent of public instruction shall be ex officio member of said board.

(Empbhasis added.)

Because the Idaho Constitution speaks in terms of a single board governing all the
educational institutions of the state and because the historical record supports an intent
to have educational affairs in thisstate governed by a single board, the presentBoard of
Education cannot be divided into two panels absent an amendment to art. 9, sec. 2, of
the Idaho Constitution.

RULES FOR CONSTITUTIONAL INTERPRETATION

There are no cases interpreting art. 9, sec. 2, of the Idaho Constitution. In addition, a
constitutional provision placing the entire supervision of all educational institutions in a
state under one board appears to be unique to Idaho. Consequently, it is not possible to
simply look at cases from other jurisdictions which have interpreted provisions similar
to art. 9, sec. 2.

75



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

In interpreting art. 9, sec. 2, or for that matter any provision of the Idaho Constitution,
one should follow well-established rules of construction of state constitutions. These
rules are, by and large, the same as those used for statutory construction and
interpretation. Sweeney v. Otter, 119 Idaho 135, 804 P.2d 308 (1990). Tue first rule of
interpretation is to apply the plain language of the constitution:

When called upon to review legislation, this court has stated: “The most
fundamental premise underlyingjudicial review . . . is that, unless the result is
palpably absurd, the courts must assume the legislature meant what it said.
Where a statute is clear and unambiguous, the expressed intent of the
legislature must be given effect.” [Citations omitted.] Where the language is
unambiguous, there is no occasion for the application of rules of construction.

119 Idaho at 138.

However, in interpreting the language used in the Idaho Constitution, one should
interpret it in its historical context. This will necessarily involve an examination of the
history of the development of art. 9, sec. 2. In Girard v. Diefendorf, 54 Idaho 467, 34
P.2d 48 (1934), the Idaho Supreme Court quoted 1 Cooley’s Const. Lim. (8th ed.):

A constitution is not to be made to mean one thing at one time and another at
some subsequent time when the circumstances may have so changed as
perhaps to make a different rule in the case seem desirable. A principal share of
the benefit expected from written constitutions would be lost if the rules they
established were so flexible as to bend to circumstances or be modified by
public opinion. It is with special reference to varying moods of public opinion,
and with a view to putting the fundamentals of government beyond their
control that these instruments are framed; and there can be no such steady and
imperceptible change in their rules as inures in the principle of the common
law. Those beneficent maxims of the common law which guard person and
property have grown and expanded until they mean vastly more to us than they
did to our ancestors, and are more minute, particular and pervading in their
prosecution; and we may confidently look forward in the future to still further
modifications in the direction of improvement. Public sentiment and action
affect such changes, and the courts recognize them; but a court or legislature
which should allow a change in public sentiment to influence it in giving to a
written constitution a construction not warranted by the intention of its
founders, would be justly chargeable with reckless disregard of official oath
and public duty; and if its course could become a precedent, these instruments
would be of little avail. . . . What a court is to do, therefore, is to declare the
law as written, leaving it to the people themselves to make such changes as new
circumstances may require. The meaning of the constitution is fixed when it is
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adopted, and it is not different at any subsequent time when a court has
occasion to pass upon it.

54 Idaho at 474-75.

INTERPRETATION OF ART. 9, SEC. 2,
UNDER THE PLAIN LANGUAGE RULE

Art. 9,sec. 2, speaks in the singular of“a state board™ having supervisory powers over
all of “the state educational institutions and the public school system of the state of
Idaho.” (Emphasis added.) If this board is split into two councils, then it is effectively no
longer functioning as a single board. The plain language of the constitution indicates that
the supervision of education in this state shall be governed by a single board. To divide
this board or to divide its tasks is to violate the plain language of art. 9, sec. 2.

The term “a” in sec. 2 indicates an intent of a singular board governing educational

LIPS

matters. According to Webster’s Ninth New Collegiate Dictionary, “a” is:

Used as a function word before singular nouns when the referent is unspecified
<a man overboard> and before number collectives and some numbers <a
dozen>.

The use of the word “a” in the sentence indicates that a single board was intended.

Similarly, the last sentence states that the State Superintendent of Public Instruction
shall be an ex officio member of the Board of Education. The legislative proposal
contained in Senate Bill 1336 makes the State Superintendent of Public Instruction an
ex officio member of the council governing public schools, but not that portion of the
board governing higher education. Thus, Senate Bill 1336 only allows the superinten-
dent a voice in elementary and secondary school matters and excludes the superinten-
dent entirely from any discussion or voice in higher education issues. This, too, appears
to violate the plain language of art. 9, sec. 2.

HISTORICAL CONTEXT OF ART. 9,SEC. 2
As originally written, art. 9, sec. 2, provided:
The general supervision of the public schools of the state shall be vested in a
board of education, whose powers and duties shall be prescribed by law; the
superintendent of public instruction, the secretary of state and attorney general,

shall constitute the board of which the superintendent of public instruction
shall be president.
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Thus, as the Idaho Constitution was originally written, the supervision of education in
Idaho was divided between public instruction and higher education. Public schools
were supervised by the Board of Education, and higher education, consisting at that time
only of the University of Idaho, was governed by a separate board of regents.

During the constitutional debates of 1889, the discussion overart. 9,sec. 2, primarily
centered on whether there was any need for a board of public instruction or even the
need to require the creation of a board by the constitution. Delegate Morgan asked
Delegate McConnell why it was even necessary to take supervision of public schools out
of the hands of the State Superintendent and to hamper him by association with the
Secretary of State and Attorney General. McConnell and Delegate Pinkham were
unable to answer the question and indicated that art. 9, sec. 2, as originally written was
borrowed from art. 9, sec. 7, of the Colorado Constitution with little thought. Delegate
Morgan made a motion to pass the section, but indicated that he wished additional time
in which to prepare a substitute presumably which would vest the Superintendent of
Public Instruction with exclusive supervisory powers over public schools in the state.
Morgan’s substitute was never adopted.

Regardingart. 9, sec. 10, which is the provision dealing with the University of Idaho,
a number of delegates stated that the primary goal was to confirm the location,
management and powers of the University of Idaho in Moscow. Sec. 10 to the Idaho
Constitution was sec. 14 in the original draft. There were several other sections which
dealt specifically with the University of Idaho, but the delegates struck most of them and
also modified sec. 10 with the apparent goal of confirming the actions of the territorial
legislature relating to the university.

Shortly after statehood, problems arose in the system established in the constitution
for governing education within the state. For all practical purposes, the Board of
Education was the superintendent, and the superintendent’s ability to supervise and
direct public schools was hampered by the lack of support from the Secretary of State
and the Attorney General who had little time or inclination to assume that task. The
disjointed system of education had little unity or coordination. The various educational
institutions of the state and of local governments viewed one another with distrust and as
competitors for limited state money.

As early as 1898, these structural weaknesses were noted by State Superintendent
Louis N. B. Anderson:

A general view of the Idaho system shows at once its strength and weakness.
The county district schools, the independent district schools, the normal
schools and the state university are the component parts of the state system.
Some of these parts taken separately are doing strong and efficient work, but
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the weakness of the system is manifest when we come tostudy the articulation
of its elements. The country schools are not in touch with the graded schools of
the independent districts, nor are the graded schools yet in touch with the
university. . . . The teachers of the state have worked well, but each in his own
separate field with hardly a definite idea as to the general condition of the
schools round about him and with hardly a thought as to his relation to the
general trend of education in the state or his place in the state system. After two
years’ time taken to survey the educational field in this state, it is my opinion
that the best lines of progress possible for our schools lie in an effort tending to
centralize and unify the educational forces of the state.

Anderson, Biennial Report of State Superintendent of Public Instruction, 1898.

Superintendent Anderson was stating his belief that education would bestbe servedin
Idaho if it was governed asa unit with the various institutions thought of as component
parts of alarger educational system rather than separate institutions. His proposal wasto
unify education under the leadership of the University of Idaho. The ideas of
Superintendent Anderson stated in 1898 may be the seed from which our present art. 9,
sec. 2, has grown.

In 1899, Governor Steunenberg, in his biennial address, also notedgrowing problems
in the state school system and proposed integrating the supervision of the various
educational institutions of the state with the public schools. Regarding this plan, the
Governor stated:

The advantages of thoroughly articulating the University work with the high
school work of the State will, I trust, engage your favorable consideration. The
two should be brought into close and harmonious relationship to the end that
the standard of secondary school work throughout the State be raised and an
opportunity to prepare for the University courses afforded in every place where
a high school is in operation. Aside from local advantages thus afforded, the
University will in time be relieved of much of its preparatory work and can
devote its energies to college work proper. The inability to employ means with
which to effectuate this articulation, to which reference is made in the Regents’
report, should be removed, and the committee of the faculty made operative.

Steunenberg, Biennial Message of the Governor of Idaho, 1899 at 9-10.
Thus, by the end of its first decade, Idaho was recognizing weaknesses in its
fragmented approach to education. By the beginning of its third decade, the solution

seemed to be a unified approach in which one board would govern all of the educational
affairs of the state and where all institutions, whether public schools or universities,
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would be treated as component parts in a statewide system. It was felt that such an
approach would put the interests of education and students first and make rivalry
between institutions a thing of the past. The mood in 1911 favored radical change to the
structure of state education. Former State Superintendent of Public Instruction Bernice
McCoy, in writing on the history of public education in Idaho, noted:

By 1911 conditions in the educational work of the State had become so acute
as to command the attention of the Legislature, the Governor and the public
generally. Editorials [on] the educational situation and the necessity of a change
appeared in the leading papers. All thinking persons were beginning to feel that
something must be done to remedy the situation.

McCoy, Educational Progress in Idaho as Shown by the Development of the Public
School System 1863-1923, University of Idaho, Master’s Thesis at 52 (1923).

Another historian has described the situation existing on the eve of the 1912
constitutional amendment to art. 9, sec. 2:

The various elements of rivalry in the educational system of the state distressed
early educators; and these relationships did not improve as time passed. By
1911 the higher institutions were fighting for the tax dollar. Long after the need
existed, the normal schools maintained large preparatory programs to compete
in numbers with the University. They were also duplicating offerings of the
University. The separate boards of the higher institutions and their presidents
spent considerable time at legislative sessions to secure appropriations.

The State Academy at Pocatello was functioning as a State high school. The
Pocatello High School was finding it quite impossible to maintain a good
school. Students preferred to attend a State institution. Their education was at
the State’s expense.

The city school systems developed independently from the State Department
of Education. Functions of the Department of Education becamerelated only
to the common schools through the various county superintendents. The
attitude of the city schools toward the State also extended toward each other.
Students transferring from one school or another, or coming from outside the
State, were caught in this “web of distrust,” and usually found they had less
credits or had classes to take over after they transferred. The situation was
compounding itself due to the law providing for the organization of
independent school districts. The State Superintendent was unable to secure
support for controlling laws from a State Board whose members were already
extremely busy with their regular duties as elected State officials.

80



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

Farley, AN UNPUBLISHED HISTORY OFIDAHO EDUCATION (1974) at p. 20.

Governor Hawley, in his address to the legislature on January 3, 1911, recognized the
problems with the state’s educational system. Hawley spoke of the need for fixing an
appropriation and creating a tax specifically to support the state’s educational
institutions. Although the Governor did not call for a constitutional amendment creating
a single Board of Education, the legislature followed that course of action. House Joint
Resolution No. 12 proposed toamend art. 9, sec. 2, by creating a state commissioner of
education and a board of regents. This resolution was rejected by the Senate. House
Joint Resolution No. 30, substituted in its place, called for the amendment of art. 9, sec.
2, by creating the State Board of Education. It is House Joint Resolution No. 30 which
placed the constitutional amendment on the ballot and resulted in the amendment of art.
9, sec. 2, to its present form.

The problems which occurred in education prior to 1911 are evidence that the
legislature and the public intended the constitutional amendment to art. 9, sec. 2, to
create a single board governing all the educational affairs of the state. Comments made
by superintendents, historians and governors following the adoption of the amendment
are further evidence that the intent was for a single board to be created.

Governor Haines, in his address to the legislature, stated:

At the last general election there was also adopted a proposed amendment to
the constitution of our state, which provides for the general supervision of state
educational institutions and the public school system of the state of Idaho by a
state board of education, the membership, powers and duties of which shall be
prescribed by law. It is entirely clear to my mind that the legislative enactment
which is necessary to give this constitutional amendment force and effect
should be promptly considered by you.

* Kk ok

The duties of this board should include the general management and control of
all our state educational institutions.

Message of Governor Haines to the Twelfth Legislature of the State of Idaho at 26-27
(1913).

Similarly, the first Commissioner of Education, Edward O. Sisson, in reporting tothe
legislature, stated:

The plan of a single State Board of Education to direct all the educational
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affairs of the State was ordered by a constitutional amendment, proposed by
the Eleventh Session of the State Legislature in 1911, and approved by popular
vote in November, 1912, The Twelfth Session of the Legislature in 1913
enacted a law to put the amendment into effect.

* %k %k %k

The characteristic feature of the new system is that the six state institutions and
the public schools are alltobe considered in relation to each other, and with a
view to the welfare of the State. The State Board of Education has only the
welfare of the children and young people as its aim and purpose.

* % %k %k

The essence of the plan is that we should get together in the interests of our
schools and our children; that we should think educationally for the whole
State, and not for any one institution or any one community or any one section.
This means more attention to education, and constant vigilance.

Sisson, Report of the Commissioner of Education at 1 (1914). (Emphasis added.)

The interpretation of the constitutional amendment as requiring a single board to
govern all the educational affairs of the state is further strengthened by the report of the
State Superintendent of Public Instruction contained in the Biennial Report of 1913-14:

The State Legislature in 1911 passed a resolution calling for a Constitutional
Amendment providing for a State Board of Education to have control of all
schools, public and State, whose membership, duties and powers should be
prescribed by law.. . . Thelaw made many striking changes in the educational
system of the State, yet it is one of the wisest and best laws ever placed on our
statates.

Sisson, Biennial Report of the State Superintendent of Public Instruction, 1913-14 at
191.

Bernice McCoy was Assistant State Superintendent for the years immediately
preceding 1914. In 1914, she was elected to Superintendent of Public Instruction. For
this reason, her master’s thesis is particularly enlightening as to this period in history.
Regarding the changes to the educational system of the state as a result of the
amendment to the constitution in 1912, McCoy writes:

As has already been indicated, this period is separated from the first period in
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Education under Statehood by the change in the system of administration of
the public school system of the State, through the establishment by legislative
enactment of “The State Board of Ediscation and Board of Regents of the
University of Idaho,” thus placing the control of the entire educational system
of the State, consisting of the variou; parallel movements described in a
previous section of this thesis, under one board of control.

Viewed from onc standpoint this law was the most unique piece of school
legislation ever enacted by any State legislature; viewed from another
standpoint it was the most natural and logical step for a legislature to take, the
establishment of asystem of administration which would unify and coordinate
the various public educational movements had long been the dream of
intelligent educators and laymen, and considered from the standpoint of the
Idahosituation the wisdom ofthe step was doubly true. It grew quite naturally
out of the experiences and problems which had arisen in the educational work
of the State. Problems and situations not unlike those which had arisen in other
States; but which were more acute in Idaho because of the topography, its
sparse population, its pioneer conditions, its magnificent distances, together
with its lack of transportation facilities and other mediums of communication,
all of which made unity and coordination in the State educational work
impossible even in a slight degree.

McCoy, Educational Progress in Idaho as Shown by the Development of the Public
School System 1863-1923, University of Idaho, Master’s Thesis at 44 (1923).
(Emphasis added.)

The interpretation of art. 9, sec. 2, as requiring a single board of education to govern
all of the educational affairs of the state continued through the ensuing decades. In 1921,
the Commissioner of Education, in addressing the State Teachers’ Association, stated:

The Constitutional Amendment of 1911 provided very simply that there
should be established a State Board of Education in this State which should
have charge of both higher institutions and the public schools of the State.
Unity seemed to be the thing primarily aimed at. Unity of thought, unity of
effort, on the part of all of these, but besides that — and never quite so clear, I
think, to the general public — was the further thought of control of education
in all its branches and parts, not by the teachers, superintendents, professors
and presidents, by the great public itself. . . . If there is one thing that would
indicate the highest ideal of the educational system, it is that the board so
constituted stands not as the representative of the teachers and educators of the
State primarily — for the schools do not exist for the teachers, but the teachers
for the schools — not primarily as representatives of the institutions of the
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State, but primarily as representatives of the great public which thus takes
charge of education in all of its branches.

Commissioner of Education Address to the State Teachers’ Association, November,
1921, as quoted by McCoy, Educational Progress in Idaho as Shown by the
Development of the Public School System 1863-1923, University of Idaho, Master’s
Thesis at 68-69 (1923).

In 1946, the educational system of the State of Idaho was described:

The basic feature of the Idaho plan which makes it worthy of high
commendation is the integration of the control of all public education under a
single board of representative citizens.

Public Education in Idaho: A Report of the Idaho Education Survey Commission
(1946).

CONCLUSION

It is clear that the plain language of art. 9, sec. 2, of the Idaho Constitution, as well as
history, requires that the educational affairs of the state be governed by a single Board of
Education. Dividing the Board of Education into separate bodies for higher education
and for public instruction violates art. 9, sec. 2. In order to accomplish the goal of two
boards, the constitution must be amended. In addition, the fact that the proposal set forth
does not provide the State Superintendent of Public Instruction with a voice in the
higher education affairs of the state also appears to violate the plain language of art. 9,
sec. 2.

Respectfully,

WILLIAM A. von TAGEN
Deputy Attorney General

April 1, 1992

Gary G. Fay
Anderson, Blake & Fay
Box 1826

529 Main Avenue E.
Twin Falls, ID 83303
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THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Fay:

You recently requested an opinion from this office regarding your activities in
conjunction with your insurance agency, Anderson, Blake & Fay, and your previous
role as a member of the Idaho State Board of Education. Your insurance agency
provides insurance services to the College of Southern Idaho (CSI) and did so while you
were a member of the State Board of Education. Your concern is whether your business
relationship with CSI while a member of the State Board of Education constituted a
“conflict of interest” within the meaning of the Ethics in Government Act of 1990,
Idaho Code § 59-701, et seq.

Background Information

In order to analyze this question, it is important to understand the relative roles of the
College of Southern Idaho, the State Board of Education and your role as CSI’s
insurance agent. From the description you provided, it is my understanding that your
insurance agency has provided property and casualty insurance to CSI from the
establishment of CSI as a junior college district in the 1960s. This relationship was
established prior to your joining the firm in 1971. You were assigned this account in
1971 and, in this capacity, you answer questions and make recommendations to CSI
concerning their insurance needs. In 1987 you were appointed to the State Board of
Education for a five-year term; however, in November of 1991 you resigned from the
board.

CSlI is a two-year community college, originally established pursuant to anelectionin
1965. CSI first received state funds for academic programs in the 1967-68 state
biennium budget. The day-to-day governance of community colleges rests with a
five-member board of trustees whose members are elected to serve six-year terms. Idaho
Code § 33-2101, et seq. The local board of trustees has the specific authority to enter
into contracts, employ various professionals, and to hold and dispose of real and
personal property. Idaho Code § 33-2101. In short, the CSI Board of Trustees is the
entity authorized to enter into insurance agreements between CSI and your agency.

The State Board of Eduction has general supervisory authority “of all entities of
public education supported in whole or in part by state funds.” Idaho Code § 33-107(3).
CSI generates its annual operating budget through a combination of taxes and fees
generated locally and through state appropriations. The State Board of Education
conducts budget hearings in which all the public institutions, including CSI, are afforded
an opportunity to propose an amount for the board’s consideration. However, although
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CSI and NorthIdaho College (NIC), the two publiccommunity colleges in this state, are
allowed to make separate presentations at these hearings, the board makes a combined
lump sum budget recommendation for these institutions to the Division of Financial
Management (DFM) and the Legislative Budget Office. DFM makes recommendations
to the governor who, in turn, submits his annual budget request to the legislature. The
legislative budget office transmits the board’s recommendations to the Joint Finance
and Appropriations Committee. The Joint Finance and Appropriations Committee has
the authority to reject or modify either the board’s recommendations or the governor’s
recommendations. Additionally, the legislature as a whole may approve or reject the
appropriation bill offered by the Joint Finance and Appropriation Committee.

Appropriation bills for the community colleges are passed as a lump sum with CSI
and NIC combined. For example, community colleges were appropriated a total
$8,823,100.00 for fiscal year 1992 to be allocated by the State Board. S.B. 1199, Session
Laws. The actual allocation is then made pursuant to an agreement between CSI and
NIC that is based upon historical factors. For the fiscal year 1992 NIC received
$4,528,550.00 and CSI received $4,294,550.00. It is my understanding that the
agreement to divide the lump sum appropriation was devised in an effort to avoid
uncertainty and lobbying before you joined the State Board of Education. It is my
understanding that this agreement was worked out between the presidents of CSI and
NIC and that the State Board of Education did not play a significant role in this process.

In addition to the budget recommendations described above, the State Board of
Education also assembles a list of project priorities for the institutions of higher
education, including the community colleges and other agencies under the board’s
jurisdiction. This list is submitted to the Permanent Building Fund Advisory Council
and the Joint Finance and Appropriations Committee. Whether a particular project is
funded in any given year is decided by the legislature.

Another area in which the State Board has authority with respect to community
colleges is in the approval of new academic courses and programs, if the credits from
such courses and programs are intended to be transferable to other state institutions and
counted toward a baccalaureate degree. Idaho Code § 33-107(8).

Ethics in Government Act

Initially, we note that the Ethics in Government Act applies to members of the State
Board of Education. Idaho Code § 59-703(10) defines “public official” for purposes of
the act. Idaho Code § 59-703(10)(c) provides:

“Public official” means any person holding public office in the following
capacity: . . .
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c) As an appointed public official meaning any person holding public office of a
governmental entity by virtue of formal appointment as required by law; . . .

Public office is defined as “any position in which the normal and usual duties are
conducted on behalf of a governmental entity.” Idaho Code § 59-703(9). Clearly, a
member of the board that supervises “all entities of public education” must be
considered a public officer withinthe scope of this act. The Ethics in Government Act of
1990 was enacted well after the creation of your firm’s business relationship with CSI
and your appointment to the State Board of Education. Nonetheless, the act would have
had application to you as a public official from July 1, 1990, until your resignation in
November, 1991.

The scope of the Ethics in Government Act is set forth in Idaho Code § 59-704:

A public official shallnot take any official action or make a formal decision or
formal recommendation concerning any matter where he has a conflict of
interest and has failed to disclose such conflict as provided in this section. . . .

The operative term for the act is “conflict of interest” as defined in Idaho Code §
59-703(4):

“Conflict of interest” means any official action or any decision or recom-
mendation by a person acting in a capacity as a publicc official, the effect of
which would be to the private pecuniary benefit of the person or a member of
the person’s household, or a business with which the person or a member of the
person’s household is associated, . . .

The issue that must be addressed is whether as a member of the State Board of
Education you took any action, or made any recommendation or decision that created a
pecuniary benefit for you or your business. There is no question that your business’s
contract with CSI for insurance coverage provides a pecuniary benefit to you and your
business. However, from our understanding of the mechanics of financing CSI, your role
as a member of the State Board of Education provided no opportunity for you to take
any action or make any recommendation that would have created the contract or
pecuniary benefit. The State Board of Education does recommend a level of funding for
both Idaho’s junior colleges. That recommendation, however, does not determine
whether CSI will insure and, more importantly, with whom. The decision to carry
insurance and to contract with a particular agency to provide the coverage is made on a
local level by CSI’s board of trustees without input or oversight by the State Board of
Education.

In our opinion, the State Board of Education’s role in the budgeting process for junior
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colleges is too remote to be able to conclude that the action of one board member had
any impact on the independent judgment of CSI’s board of trustees in making
contractual decisions. The Ethics in Government Act of 1990 provides no real guidance
in determining the prohibitive degree of causal relationship between the action taken
and the actual benefit; and, no court in Idaho has had the opportunity to construe the act.
There must be, however, some identifiable and reasonable link between the official
action and the benefit derived before it can be said that a conflict of interest exists. In this
instance, it is important that there was no real link between the State Board of Education
and the board of trustees for CSI in relation to CSI service contracts. Without such a
link, there can be no conflict of interest as defined by Idaho Code § 59-703(4).

Idaho Code § 59-201

The same analysis would apply to an Idaho statute that forbids a public official from
entering into a private contract with the public body served. Idaho Code § 59-201
provides:

Members of the legislature, state, county, city, district and precinct officers,
must not be interested in any contract made by them in their official capacity,
or by any body or board of which they are members.

Contracts made in violation of this section are voidable and the party violating Idaho
Code § 59-201 could be criminally punished. Idaho Code §§ 59-203, 59-208.

The relationships described above between Anderson, Blake & Fay and CSI, and
between CSI and the State Board of Education clearly indicate that the State Board of
Education plays no part in the contractual relationship between CSI and its insurance
carrier. It therefore follows that, as a member of the State Board of Education, you were
not entering into a contract in your official capacity when providing insurance coverage
for the College of Southern Idaho and Idaho Code § 59-701 was not violated.

Very truly yours,

FRANCIS P. WALKER
Deputy Attorney General

April 23, 1992
William Miller

811 Indiana
Coeur d’Alene, ID 83814
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THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Miller:

You have requested an opinion from this office regarding advertisements you placed
in a local newspaper promoting your name and the applicability of Idaho’s campaign
finance disclosure laws as applied to county officials. Chapter 66, title 67, Idaho Code,
and Idaho Code § 31-2012. According to your letter, at the time of the events in
question you were not a declared candidate for the office of Kootenai County Sheriff.
Youalsostate in your letter that you had personally decided to seek the position. During
November and December, 1991, you took out several advertisements in the local
newspaper expressing messages such as “Bill Miller wishes you, your family and friends
a Happy Thanksgiving.” These ads made no mention of your political intentions nor
linked you to any campaign. Nonetheless, the question has arisen whether your conduct
in placing these ads violated Idaho’s “sunshine” laws.

AsofJuly 1, 1991, all candidates seeking election to county office must comply with
Idaho’s campaign disclosure laws. Idaho Code § 31-2012. Two code sections need to be
considered in relation to your questions. Idaho Code § 67-6614A requires any person
making an expenditure “for the purpose of financing communications expressly
advocating the election or defeat of a candidate through any broadcasting station,
newspaper, magazine, or advertising facility, direct mailing, or any othertype of general
public political advertising to clearly identify in the communication the person
responsible for the communication.” (Emphasis added.) This section was not violated
by your advertisements since they were not expressly advocating your election to any
office.

A more difficult question is raised by Idaho Code § 67-6603(c) which provides in
pertinent part:

No contribution shall be received or expenditure made by or on behalf of a
candidate or political committee:

(1) until the candidate or political committee appoints a political treasurer and
certifies the name and address of the political treasurer to the [clerk of the
district court].

In this regard, the critical determination is whether you were a “candidate” for office at

the time the advertisements ran. For purposes of ch. 66, title 67, [daho Code, the term
“candidate” is defined:
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“Candidate” means an individual who has taken affirmative action to seek
nomination or election to public office. A n individual shall be deemed to have
taken affirmative action to seek such nomination or election to public office
when he first:

1) Receives contributions or makes expenditures or reserves space or facilities
with intent to promate his candidacy for office; or

2) Announces publicly or files for office
Idaho Code § 67-6602(a).

Short of an announcement or clear statement of intent, determining whether a person
is a candidate is a difficult task, particularly for the “potential candidate.” In Attorney
General Opinion No. 77-29, this office noted this difficulty:

In many cases there may be a fine line between assessment of a potential
candidacy and promotion of an existing candidacy. The determination of a
person’s purpose is a question of fact which must be determined from the
surrounding circumstances. Normally, it should be possible to determine
whether a person is a “candidate” from the substance and the extent of his
communications. By inquiring as to the substance of the potential candidate’s
communications it should be possible to determine if the candidate is primarily
soliciting advice or is primarily soliciting campaign staff or financing. Simularly,
whether one is a “candidate” can normally be determined by the extent of his
communications.

(Emphasis added.) Attorney General Opinion No. 77-29 concluded that expenditures
made travelling throughout the state to assess the prospects of a candidacy did not make
the person a “candidate” necessitating the appointment of a campaign treasurer.

Attorney General Opinion No. 77-29 points out that the proper determination
whether a person is a candidate can be made by evaluating “the substance and the extent
of his communications.” This approach avoids subjective determinations. The
determination of candidacy for purposes of enforcing ch. 66, title 67, Idaho Code, is
made objectively from an observer’s perspective. Essentially, could a reader or listener
determine from the message that a candidacy for office was being promoted from the
substance or extent of the communication?

In this instance, it appears that the messages did not objectively promote a candidacy,

and the advertisements were not coupled with an expressed intent to run for office.
Furthermore, from your letter you indicate that you did not make any public statements
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or speeches regarding your intentions to run for office during the period when the
advertisements appeared in the paper. You were obviously promoting your name, but to
what end was not clear. At that time you could have decided to forego the race or run for
adifferent office. To be required to appoint a treasurer for an inchoate campaign seems
futile. Therefore, in our opinion, no violation of the law occurred. We recognize the
likelihood that these particular advertisements were placed with some political
motivation. Nonetheless, until the substance of the message can be objectively linked to
a political campaign for a particular office or measure, compliance with ch. 66, title 67,
Idaho Code, is not required. If this were not the case, every person who placed an
advertisement in the newspaper could be subjectively scrutinized for an improper and
unlawful political intention.

If I may be of further assistance to you in this matter, please do not hesitate to contact
me.

Yours very truly,

FRANCIS P. WALKER
Deputy Attorney General

April 27, 1992

J.D. Hancock
Rexburg City Attorney
Smith & Hancock

P.O. Box 427
Rexburg, ID 83440

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: Requests for Prosecution of Insufficient Funds Checks by Local Credit Bureau

Dear Mr. Hancock:

The Attorney General has asked me to respond to your letter of January 9, 1992,
regarding requests for prosecution of insufficient funds checks by a local credit bureau.
You have asked whether the credit bureau may stand in the shoes of the original receiver
of the bad check for the purpose of pursuing criminal prosecution. Finally, you have
asked whether a representative of the credit bureau can sign a criminal complaint against
the utterer of a bad check.
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Your letter raises several issues, both legal and practical. In responding to these
questions, it is important to begin with the statute criminalizing the writing of insufficient
funds checks. Idaho Code § 18-3106 does not criminalize the mere delivery of a bad
check. Rather, a specific intent to defraud is required, as is the showing that there were
insufficient funds to cover the check at the time it was written. Further, it has been held
that no crime has been committed if the party passing the check informs the payee at the
time the check was tendered that the deliverer did not have funds on hand to meet the
check. State v. Eikelberger, 72 Idaho 245, 239 P.2d 1069 (1951). It has further been
held that § 18-3106(d), which creates a virtual presumption of intent to defraud upon
the making of a check with insufficient funds, is unconstitutional. State v. Hebner, 108
Idaho 196, 697 P.2d 1210 (Ct. App. 1985).

Given the law, from a practical standpoint it is unlikely thatany private entity would
have the necessary information to show probable cause that a crime has been
committed. A proper police investigation and records showing the status of the account
on the day the check was written would be required. In the absence of such information,
it would be improper for the credit bureau to attempt to initiate a criminal filing.

Assuming that probable cause to believe that a crime occurred does exist, any private
party, including a representative of a credit bureau, may file a criminal complaint:

[Ulpon proper proceedings before a magistrate a complaint may be filed by
someone other than the prosecutor. It is immaterial whether that person is
acting as a private citizen or on behalf of a public officer.

Clark v. Meehl, 98 Idaho 641, 642,570 P.2d 1331 (1977); reaffd in State v. Bacon, 117
Idaho 679, 791 P.2d 429 (1990).

However, this does not end the analysis. It is one thing to file a criminal complaint. It
is quite another to prosecute someone for a crime. The legislature has placed the sole
duty of prosecuting criminal actions in the hands of the county prosecuting attorney,
Idaho Code § 31-2604, and, in cases of misdemeanors committed within municipal
limits, the city attorney. Idaho Code § 15-208A. Clearly, a credit bureau cannot attempt
to prosecute an individual, nor can it direct the prosecutor or city attorney as to how he
or she should proceed in a given case.

Hence, it can readily be seen that even if a credit bureau does file a criminal complaint
against someone, the prosecutor or city attorney, in his or her sole discretion, may move
to dismiss the complaint immediately. Assuming that such a dismissal is granted by the
court, it would be an absolute bar to further criminal proceedings. Idaho Code §
19-3506.
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Nor can a credit bureau be considered a “victim” under the Victims Rights Act. Those
rights are reserved for persons who suffer economic loss or injury as a result of the
defendant’s criminal conduct who are named in the criminal complaint as the original
victim. Idaho Code § 19-5304. Hence, a credit bureau may not act to influence a
criminal proceeding in the guise of a successor in interest.

In summary, any private citizen, including a representative of a credit bureau, may file
a criminal complaint. However, such a person can have no control over the ensuing
prosecution. Because of this, it would be entirely fruitless for the private citizen to file the
criminal complaint without the complete cooperation of the county prosecutor or the
city attorney.

Yours very truly,

MICHAEL KANE
Deputy Attorney General
Chief, Criminal Law Division

May 6, 1992

Hon. Pete T. Cenarrusa
Secretary of State

State of Idaho
STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Cenarrusa:

You have asked the Attorney General’s Office to provide a written opinion pertaining
to the powers of the Board of Examiners pursuant to Idaho Code § 67-3512.
Specifically, you ask whether the State Board of Examiners has the authority to reduce
appropriations as a means of balancing the state budget in the current fiscal year when
thereis a specific statute in place which would remedy current budgetary problems. The
reference is to section 47 of SB 1464 which was enacted by the 1992 Idaho Legislature
and which provides an appropriation of $5.4 million from the “rainy day account” to
balance the state’s budget.

This question was raised as a result of a presentation by the administrator of the
Department of Financial Management (“DFM”) to the Board of Examiners (“Board™)

93



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

at the April 22, 1992, meeting. Mr. Charles Moss presented the Board with DIFM’s
revised revenue projection for fiscal year 1992 and recommended a $1.4 million
holdback from the legislative appropriation provided to the executive branch pursuant
to Idaho Code § 67-3512. DFM’s recommendation to the Board, if adopted, would
require an expenditure of only $2.2 million fromthe rainy day fund in order to balance
the budget in the current fiscal year.

Analysis

An analysis of the question initially requires a review and discussion of the
appropriation powers vested in state government. Art. 7, § 13, of the ldaho
Constitution, provides:

No money shall be drawn from the treasury, but in pursuance of appropriations
made by law.

Although the constitution does not define the term “appropriation,” or specify when or
how an appropriation shall be made, the Idaho Supreme Court has consistently held
that appropriation authority is exclusively vested with the legislative branch of
government. McConnell v. Gallet, 31 Idaho 386 6 P.2d 142 (1931); Jackson v. Gallet,
39 Idaho 382,228 P. 1068 (1924); Herrick v. Gallet, 35 Idaho 13,204 P. 477 (1922); In
re Huston, 23 Idaho 231, 147 P. 1064 (1915); “Appropriation” has been defined by the
court as: “1) authority from the Legislature, 2) expressly given, 3) in legal form, 4) to
public officers, 5) to pay from public moneys, 6) a specified sum and no more, 7) for a
specified purpose, and no other.” Leonardson v. Moon, 92 Idaho 796, 804, 451 P.2d
542, 550 (1969).

The doctrine of separation of powers contained in Idaho Constitution, art. 2, § 1,
precludes one branch of government from exercising the powers vested with another
branch. This gives rise to the question whether reduction of appropriations by the Board
of Examiners results in an unconstitutional usurpation of a legislative function.

The constitution provides for the creation of the State Board of Examiners:

The governor, secretary of state, and attorney general shall constitute a
board of examiners, with power to examine all claims against the state, except
salaries or compensation of officers fixed by law, and perform such other duties
as may be prescribed by law: provided, that in the administration of moneys in
cooperation with the federal government the legislature may prescribe any
method of disbursement required to obtain the benefits of federal laws. And no
claim against the state, except salaries and compensation of officers fixed by
law, shall be passed upon by the legislature without first having been
considered and acted upon by said board.
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Art. 4, § 18, Idaho Constitution (emphasis added). The authors of the constitution
provided for the powers of the Board to be expanded by statute. The power to reduce
appropriations is provided pursuant to § 67-3512, Idaho Code, which states:

Reduction of appropriations. — Any appropriation made for any department,
office or institution of the state may be reduced in amount by the state board of
examiners upon investigation and report of the administrator of the division of
financial management; provided, that before such reduction isordered the head
of such department, office or institution shall be allowed a hearing before said
state board of examiners and may at such hearing present such evidence as he
may see fit. No reduction of appropriations made to executive department
agencies shall be made without hearing unless and until the head of such
department, office or institution shall file his consent in writing thereto. No
reduction of appropriations for the elective officers in the executive department
shall be made to a level which prohibits the discharge of constitutional duties.
No reduction of appropriations for the legislative and judicial departments
shall be made without the permission in writing of the head of such
department.

As previously noted, the doctrine of separation of powers contained in the Idaho
Constitution, art. 2, § 1, precludes one branch of government from exercising the
powers vested with another branch. However, as articulately stated by Justice Oliver
Wendell Holmes in Springer v. Phillipine Islands, 277 U.S. 189, 209, 211 (1928):

[Glreat ordinances of the Constitution do not establish and divide fields of
black and white . . . however we may disguise it by veiling words, we do not
and cannot carry out the distinction between legislative and executive action
with mathematical precision and divide the branches into water tight
compartments . . . .

The powers provided to each branch of government are not neatly compartmentalized
and a discussion of separation of powersoften delves into grey areas of the law. Toaid in
the discussion, it is helpful to examine the parallel issues presented at the federal level by
presidential impoundment of funds.

In its broadest sense, impoundment occurs whenever the President spends less than
the Congress appropriates for a given period. Where the executive branch has been
given statutory support for spending less than the appropriation allows, generally no
constitutional issue emerges. Where the power provided to the executive to impound or
reduce appropriations is provided by a general act — e.g., the Economic Stabilization
Act of 1970 or the Anti-Deficiency Act of 1950 — the executive should be limited to
reductions which do not thwart major policies of Congress. See Note, Impoundment of
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Funds, 86 Harv. L. Rev., 1505 (1973); Fisher, funds Impounded by the President; the
Constitutional Issue, 38 Geo. Wash. L. Rev., 124 (1969). An example of thwarting the
major policies of Congress would be an attempt on the part of the executive branch to
use the power of impoundment to preclude going forward with a program the executive
does not support. However, where the impoundment of funds is to effect economies and
realize savings in times of economic hardship, and is done pursuant to the authority
granted by Congress, the executive branch acts within the scope of its authority.

As presented here, the executive branch, through the Board of Examiners, is
empowered to reduce appropriations pursuant to the statutory limitations provided by §
67-3512. This power is tempered by the doctrine of separation of powers which
precludes each branch of government from interfering with the powers vested in another
branch. Miller v. Meredith, 59 Idaho 385, 83 P.2d 206 (1938). Thus, the Board has
authority to act during periods of economic hardship or where, in the opinion of the
Board, there is a need to reduce spending. The constitutional soundness of the Board’s
actions may be called into question only if it selectively reduces appropriations for
programs with which the Board does not agree or attempts to use its power to stymie the
programs or policies of the legislature.

The action questioned here is the 1.4 million dollar or .3% holdback on executive
budgets accepted by the Board pursuant to the report and recommendation of the
administrator of DFM at the April 27, 1992, meeting. It is clear the Board has the power
to reduce appropriations in light of the limitations previously discussed and pursuant to
the limitations provided in § 67-3512. Neither statutory nor constitutional limitations
prevent the Board from acting in situations where the legislature has provided its own
budgetary solutions. Therefore, subject to the limitations previously discussed, the
Board has broad discretion to exercise its power to reduce appropriations where, upon
report of the administrator of the Division of Financial Management, the Board deems
such action necessary.

Conclusion

Pursuant to Idaho Code § 67-3512, the State Board of Examiners has the authority to
reduce appropriations made by the legislature to the executive branch of government.
The statute provides the Board of Examiners with broad discretion to exercise its
authority to reduce appropriations. This discretion is limited to the extent that
reductions may not thwart the programs and policies of the legislature nor prevent
constitutional officers from exercising their constitutional duties. However, the Board is
not limited to budget remedies provided by the legislature.

Very truly yours,

TERRY B. ANDERSON
Chief, Business Regulation and State Finance Division
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May 28, 1992

Patrick E. Miller

PAINE HAMBLEN COFFIN BROOKE & MILLER
P.O. Box “B”

Coeur d’Alene, ID 83816-0328

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Miller:

Your letter of May 7, 1992, requests an opinion from this office regarding legal issues
stemming from a proposed joint venture between the Kootenai Hospital District and
two separate private entities. According to your letter, the purpose of this joint venture is
to start a radiology clinic near the Kootenai Medical Center. The joint venture will be
structured so that the Kootenai Hospital District will own 40% of the business, a
physician group will own another 40%, and the remaining 20% will be owned by the
person(s) responsible for managing the clinic’s business. In light of this proposed
business venture, you have raised several issues regarding the legality of the joint
venture. I will address each question in turn.

1. Is the joint venture, as proposed, prohibited by Idaho Code §48-101 as a
combination in restraint of trade?

The Idaho Supreme Court has held that Idaho’s antitrust laws do not apply to
municipal corporations but only to private entities. Alpert v. Boise Water Corporation
etal.,, 118 Idaho 136, 141,795 P.2d 298, 303 (1990); Denman v. Idaho Falls, 51 Idaho
188, 121-22, 4 P.2d 361, 362 (1931).

Hospital districts organized under title 39, chapter 13, are, in our opinion, municipal
corporations. They are authorized, among other things, to levy and collect ad valorem
taxes and exercise the power of eminent domain. Idaho Code section 39-1331. They
hold elections and engage in other governmental functions. Idaho Code section 39-
1330. The Idaho Supreme Court has held that irrigation districts are political
subdivisions of the state and, at least for purposes of election laws, are quasi municipal
corporations. Pioneer Irrigation District v. Walker, 20 Idaho 605, 613-16, 119 P. 304
(1911). There is no reason to believe that a court would rule differently in determining
the status of a hospital district such as the Kootenai Hospital District. Accordingly,
Idaho’s antitrust laws are not applicable to it. The question remains, however, whether
the physician group or the third investor would be violating the law.

97



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

Idaho Code section 48-101 is patterned after section 1 of the federal Antitrust Act.
While federal precedent is not binding on an Idaho court, it does provide persuasive
guidance. Pope v. Intermountain Gas Co., 103 Idaho 217,223 n.11, 646 P.2d 988 994
n.11(1982). The United States Supreme Court has established that only unreasonable
restraints are prohibited by section 1 of the Sherman Act. Standard Oil Co. v. United
States,221 U.S. 1,60-62 (1911). What is unreasonable is determined on a case-by-case
approach after a fact-intensive review of the evidence. Justice Brandeis set forth one
formulation of the inquiry necessary in a rule of reason analysis:

The true test of legality is whether the restraint imposed is such as merely
regulates and perhaps promotes competition or whether it is such as may
suppress or even destroy competition. To determine that question the court
must ordinarily consider the facts peculiar to the business to which the restraint
isapplied; its condition before and after the restraint was imposed; the nature of
the restraint and its effect, actual or probable. The history of the restraint, the
evil believed to exist, the reason for adopting the particular remedy, the
purpose or end sought to be attained, are all relevant facts. This is not because a
good intention will save an otherwise objectionable regulation or the reverse;
but because knowledge of intent may help the court to interpret facts and to
predict consequences.

Chicago Board of Trade v. United States, 246 U.S. 231, 244 (1918).

Joint venture arrangements are analyzed under the rule of reason doctrine. Northwest
Wholesale Stationers, Inc. v. Pacific Stationery and Printing Co., 472 U.S. 284 (1985);
National Collegiate Athletic Association v. Board of Regents, 468 U.S. 85 (1984). A
violation of section 1 under the rule of reason doctrine requires proof of “either an
unlawful purpose or an anticompetitive effect.” United States v. United States Gypsum
Co., 438 U.S. 422, 436 n.13 (1978).

We do not have sufficient information to make an informed judgment here of the
validity of the reasons for the joint venture, the possible anticompetitive effects of the
venture, and the other relevant factors mentioned. Thus, we voice no conclusion on this
issue.

2. Is the joint venture, as proposed, prohibited by Idaho Code § 48-102 —
monopolies, attempts to monopolize, and combinations or conspiracies to
monopolize?

To establish a monopolization claim, two elements must be established: “(1) the

possession of monopoly power in the relevant market and (2) the willful acquisition or
maintenance of that power as distinguished from growth or development as a
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consequence of a superior product, business acumen, or historic accident.” United States
v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).

To establish an attempted monopolization claim, two elements must also be
established: “A specific intent by the defendant to monopolize, [citations omitted] and
(2) overt acts by the defendant which create a dangerous probability that the intended
monopoly will be achieved.” Pope v. Intermountain Gas Co., 103 Idaho at 224-25, 646
P.2d at 995-96. Establishing these elements requires proof of a relevant market, that the
entity possesses monopoly power, and that this power has been employed so that an
actual restraint on trade has occurred. Id. at 226-29, 646 P.2d at 997-1000.

Again, there is not sufficient information to make an informed judgment here of
monopolization liability.

3. Will the joint venture, as proposed, violate any of the provisions of the
Idaho Consumer Protection Act?

The third question is whether the joint venture, as proposed, would violate any
provision of the Idaho Consumer Protection Act. The Consumer Protection Act
prohibits acts or practices that have the tendency, capacity, or effect of misleading a
consumer acting reasonably under the circumstances, IDAPA 04.01.3,1, or that are
unconscionable. Idaho Code section 48-603(18). The Act is not violated simply because
of the form in which a business chooses to operate.

4, Does Idaho Constitution, art. 12, § 4, prohibit a hospital district from
entering into a joint venture with one or more other private entities for the
purpose of providing radiological medical services?

It is the opinion of this office that the joint venture as described in your letter would
violate art. 12, § 4, of the Idaho Constitution. Art. 12, § 4, states in full:

No county, town, city or other municipal corporation, by vote of its citizens or
otherwise, shall ever become a stockholder in any joint stock company,
corporation or association whatever or raise money for, or make donation or
loan its credit to, or in aid of, any such company or association: provided, that
cities and towns may contract indebtedness for school, water, sanitary and
illuminating purposes: provided, that any city or town contracting such
indebtedness shall own its just proportion of the property thus created and
receive from any income arising therefrom, its proportion to the whole amount
so invested.

\Emphasis added.)
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The literal wording of art. 12, § 4, appears to prohibita municipal corporation such as
the Kootenai Hospital District from becoming a business partner or associate with
private concerns, regardless of the debt structure. The Idaho Supreme Court addressed a
similar situation in School District No. 8 v. Twin Falls County Mutual Fire Insurance
Co.,30 Idaho 400, 164 P. 1174 (1917). In that case, aschool district joined a mutual fire
insurance company which was comprised of private property owners and organized to
provide insurance coverage for loss by fire or other natural disaster. The court found that
the school district’s membership in the company violated art. 12, § 4, of the Idaho
Constitution as well as art. 8, § 4. In so finding, the court stated:

The sections of the constitution referred to are self-operative. They are intended
to prevent any county, city, town or other municipal corporation from lending
credit to or becoming interested in any private enterprise, or from using funds
derived by taxation in aid of any private enterprise, with the exceptions
provided for in sec. 4 of art. 12. It is true that sec. 4 of art. 12 does not
specifically mention school districts, but when the other provisions of the
constitution are taken into consideration, as well as the objects sought to be
attained, it must be held that school districts are municipal corporations within
the meaning of said sec. 4.

30 Idaho at 404 (emphasis added).
The court then concluded:

To permit the school district to become a member of a county mutual fire
insurance company would be to indirectly sanction the use of public funds
raised by taxation for a private as distinguished from a public purpose.

Id

In Atkinson v. Board of Commissioners, 18 Idaho 282, 108 P. 1046 (1910), the
Idaho Supreme Court declared legislation providing for the formation of railroad
districts unconstitutional. The court viewed the formation of railroad districts, which
allowed the expenditure of public moneys on track construction, as an improper subsidy
to private railroad companies. In reaching its decision, the court quoted an Ohio case
that construed a provision of the Ohio Constitution that was similar to art. 12, § 4, of the
Idaho Constitution:

The mischief which this section interdicts is a business partnership between a
municipality or subdivision of the state and individuals or private corporations
or associations. It forbids the union of public and private capital or credit in any
enterprise whatever. In no project originated by individuals, whether
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associated or otherwise, with a view to gain, are the municipal bodies named
permitted to participate in such manner as to incur pecuniary expense or
liability. They may neither become stockholders, nor furnish money or credit
for che benefit of parties interested therein. Though joint-stock companies,
corporations and associations only are named, we do not doubt that the reason
of the prohibition would render it applicable to the case of a single individual.
The evil would be the same, whether the public suffered from the cupidity of a
single person or from several persons associated together.

18 Idaho at 288 (emphasis in original), quoting Walker v. Cincinnati, 21 Ohio St. 54.

In prior correspondence, this office has concluded that a municipal corporation, such
as a school district, cannot create or hold an interest in a private enterprise. I have
enclosed a copy of Attorney General Opinion No. 86-13 for your review. Finally, dicta
found in Utah Power & Light Company v. Campbell, 108 Idaho 950, 703 P.2d 714
(1985), may indicate the court is moving toward a less strict view of the prohibitions of
art. 12, § 4, Idaho Constitution. However, until the earlier line of cases is modified, we
remain of the opinion that a hospital district mav not enter into a joint business
enterprise with private parties.

Very truly yours,

FRANCIS P. WALKER
Deputy Attorney General

June 15, 1992
Honorable Pete T. Cenarrusa
Secretary of State
State of Idaho
STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: SCIENTECH, Inc.
Dear Mr. Cenarrusa:

This is in response to your letter seeking guidance on an issue of corporate law. The
question involves SCIENTECH, Inc., a minority small business and capital ownership
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development company administered pursuant to § 8(a) of the Small Business Act (SBA)
(15 US.C. § 637(a)).

SCIENTECH?s eligibility under § 8(a) of the SBA is contingent upon the
management and business operation of SCIENTECH being controlled by asocially and
economically disadvantaged individual(s). See 13 CFR § 124.104(b). Larry Ybarrondo
is the individual at SCIENTECH, Inc., who meets the “socially and economically
disadvantaged” definition. To allow for continued participation in the § 8(a) program,
Mr. Ybarrando must control SCIENTECH’s Board of Directors.

SCIENTECH’s Board of Directors currently consists of three members. Larry
Ybarrondo is a member of the Board and his vote is weighted so, if necessary, his vote
will constitute a majority vote controlling any decision made by the Board.
SCIENTECH, Inc., would like to continue the weighted voting arrangement and retain
its current Board members; however, continuation is contingent upon a determination
of whether weighted voting arrangements comply with Idaho law.

CONCLUSION

A corporation is allowed to conduct its corporate business matters pursuant to its
articles of incorporation and bylaws unless provisions of the articles or bylaws are in
direct contravention of statutory provisions. A provision for a weighted vote by a board
of directorsis not precluded by the terms of Idaho’s general business corporation statutes
contained in chap. 1, title 30, of the Idaho Code.

ANALYSIS

The Small Business Administration has given an opinion that it believes weighted
voting is precluded pursuant to Idaho statute. However, Idaho statutes provide a
substantial amount of discretion to corporations to create their own internal governing
mechanisms. Although there is a lack of judicial interpretation of these statutes in Idaho,
courts in other jurisdictions looking to the same or similar statutes have found provisions
in articles of incorporation and bylaws governing corporate management are
enforceable if there is no injury or fraud to the public or to creditors and no applicable
statutory or constitutional language is violated. See Sommers v. AAA Temporary
Services, Inc., S 11l. App. 3d 931, 284 N .E.2d 462 (1972); see also William Hochstetler
and Mark Svejda, Statutory Needs of Close Corporations — Clerical Study,
JOURNAL OF CORPORATION LAW (Summer, 198S5), p. 849.

The provision upon which SBA relies to reach its opinion that weighted voting is
precluded is Idaho Code § 30-1-40. This section states in pertinent part as follows:
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A majority of the number of directors fixed by or in the manner providedin the
bylaws or in the absence of a bylaw fixing or providing for the number of
directors, then of the number stated in the articles of incorporation, shall
constitute a quorum for the transaction of business unless a greater number is
required by the articles of incorporation or the bylaws. The act of the majority
of the directors present at the meeting at which a quorum is present shall be the
act of the board of directors, unless the act of a greater number is required by
the articles of incorporation or the bylaws.

SBA’s position is that Idaho Code § 30-1-40 mandates a “one man/one vote” majority.
This interpretation is rot clearly derived from the language of the statute. The statute
defines “quorum” but allows the corporation discretion to determine through its bylaws
the number of directors and the manner in which those directors’ votes will constitute a
majority. This flexibility is in keeping with the general tenor of Idaho corporate statutes.

Pursuant to Idaho Code §§ 30-1-27 and 30-1-54(h), a corporation is allowed the
discretion to provide for regulation and management of the affairs of the corporation in
its bylaws and articles of incorporation to the extent that those provisions are not
inconsistent with the law. In Insituform of North America v. Chandler, 534 A.2d 257,
264-265 (1987), the Delaware Court of Chancery noted that similar general statutory
provisions allowed a corporation, through its articles or bylaws, to determine and
classify the voting rights of individual directors:

That effort requires us to note first that the 1974 amendment to subsection (d)
did not introduce an innovation in Delaware corporation law. Prior to that
tine, although there was no statute expressly authorizing the practice, it was
not uncommon for corporate charters, under the general grant of Section
102(b)(1) to fix certain board positions, or a stated proportion of board seats,
as being elected by a named class of stock.

A more fitting interpretation of the words used, in my view, ascribes to the
legislature the intention to make it clear that directors elected by a class of stock
might have any term or such voting rights as the certificate of incorporation
might fix. While Section 102(b) . . . arguably already authorized such
provisions, the statute had not theretofore expressly acknowledged, for
example, that weighted voted was permissible.

534 A.2d at 265 (citations omitted).

In conclusion, it is my opinion that Idaho Code § 30-1-40 does not require a “one
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man/one vote” for board members of Idaho corporations. The language of the statute,
as well as the language contained in §§ 30-1-27 and 30-1-54(h), provides for corporate
discretion in such areas as weighted voting. Therefore, as long as the terms providing for
weighted voting by the Board of Directors are properly disclosed in the articles and in
the bylaws of the corporation, SCIENTECH, Inc., should be able to retain its current
three-member Board of Directors with its weighted voting arrangement.

Please let me know if I can be of further assistance.
Very truly yours,

TERRY B. ANDERSON
Chief, Business Regulation and State Finance Division

June 17,1992

James F. Fraley

Twin Falls County Commissioner
425 Shoshone Street North

Twin Falls, ID 83303-01236

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: When A Public Defender May See A Newly Incarcerated Person; How And
When A Prisoner’s Indigency Is Determined

Dear Commissioner Fraley:

The Attorney General has asked me to respond to your letter dated January 14, 1992,
which requests an interpretation of Idaho Code § 19-852, right to counsel of a needy
person, and at what point a public defender would be legally entitled to visit a recently
incarcerated individual.

Idaho Code § 19-852(a) provides that “[a] needy person who is being detained by a
law enforcement officer . . . or who is under formal charge of having committed, or is
being detained under a conviction of, a serious crime, is entitled . . . to be represented
by an attorney to the same extent as a person having his own counsel is so
entitled . . . .” In addition, subsection (b) of § 19-852 provides that a needy person
who is entitled to be represented by an attorney under this statute is entitled “to be
counseled and defended at all stages of the matter beginning with the earliest time when
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a person providing his own counsel would be entitled to be represented by an
attorney . . . .” Inthe comment to the corresponding provision in the Model Defense
of Needy Persons Act, the commissioners stated: “This section does not undertake to
spell out all the circumstances in which a criminal defendant is entitled to counsel. It
provides only that, whenever a man of adequate means is legally entitled to counsel, the
needy person is likewise entitled.” HANDBOOK OF THE NATIONAL CON-
FERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, p.327 (1966).

Simply stated, any time you would allow another prisoner who has retained counsel
to meet with his attorney, you must, under those same circumstances, allow an indigent
person to meet with counsel. However, no reasonable interpretation of § 19-852 would
allow a public defender, or any other defense attorney for that matter, free access to
criminal defendants or other people properly seized under the laws of Idaho. In other
words, whatever attorney access you provide to jail inmates should be equal whether
they can afford their own counsel or are indigent.

Taking thisanalysis one step further and to its logical conclusion, the public defender
has no right under Idaho law to go into the jail handing out his card and telling inmates
not to talk to the police. Once appointed, a public defender will have the right to the
same access to his client as is given any other defendant who has retained his own
counsel.

You also need to be aware of the requirements under Idaho Code § 19-853. This
statute requires that a person who is detained by a law enforcement officer, or who is
under formal charge of having committed, or is being detained under conviction of, a
serious crime, and “is not represented by an attorney under the conditions in which a
person having his own counsel would be entitled to be so represented, the law
cnforcement officers concerned, upon commencement of detention, or the court, upon
formal charge or hearing . . .shall:. . .clearly inform him of his right to counsel and of
theright of aneedy person to be represented by an attorney at publicexpense; and. . .if
the person detained or charged does not have an attorney, notify the public defender or
trial court concerned . . . that he is not so represented.” (Emphasis added.)

The Idaho Court of Appeals has directly addressed § 19-853 in State v. Gord, 118
Idaho 15, 794 P.2d 285 (Ct. App. 1990), review denied, 118 Idaho 168, 795 P.2d 867
(1990). Gord had been arrested and accused of first-degree burglary. Gord was taken to
jail and, prior to questioning, the police informed him of his Miranda rights. Gord
waived his Miranda rights and confessed to the police. Later the same day, Gord was
formally charged with first-degree burglary. After a showing of indigency, the court
appointed counsel to represent him. Gord moved to suppress his confession asserting
that § 19-853(a)(2) imposed a mandatory duty on the state to inform the public
defender when a suspect is in custody. The following analysis from Gord s instructive:

105



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

Gord maintains that the word “shall” imposes an affirmative duty on the
police to notify the public defender upon detention of a suspect. We need not
intimate any view on that subject. The statute requires the police to fulfill this
obligation only when the detained individual “is not represented by an attorney
under conditions in which a person having his own counsel would be entitled
to be so represented.” This language clearly and unambiguously conditions the
police obligation to situations where a suspect would be entitled to legal
representation. Certainly Gord was entitled to an attorney during a custodial
interrogation. The statute neither attempts to enlarge nor diminish that
constitutional right. The police informed Gord of that right. However, in this
case, Gord waived that right when he executed a written waiver of his Miranda
rights.

Gord, 118 Idaho at 16.

The Idaho Court of Appeals’ decision in Gord is consistent with Edwards v. Arizona,
451U.S.477,101 S. Ct. 1880, 68 L. Ed. 2d 378 (1981). In Edwards, the U.S. Supreme
Court stated that when an accused has specifically invoked his right to counsel, he is not
subject to further interrogation until counsel has been made available to him, unless he
himself initiates further communication, exchanges or conversations with the police.
Thus, there are various “critical stages” during which an accused or detained individual
has a right to consult with his attorney.

Section 19-853 has been recognized as a codification of the Miranda decision. See
State v. Culbertson, 105 Idaho 128,666 P.2d 1139 (1983). There is, thus, nothing under
the mandate of §§ 19-852 and 19-853 which either requires the notification of the
public defender or grants permission for the public defender on his own initiative to visit
with a confined individual under any circumstances except those under which any other
individual would be allowed to meet with his retained counsel.

Your letter also requests clarification regarding the procedure for determining
indigency.

The determination of indigency is to be made at an accused’s first court appearance,
and indigency may be redetermined at each subsequent proceeding. Idaho Code §
19-854(a) states that “[t]he determination of whether a person covered by § 19-852isa
needy person shall be deferred until his first appearance in court. . . . Thereafter, the
court concerned shall determine, with respect to each proceeding, whether he is a needy
person.” (Emphasis added.) Idaho Code § 19-851(c) defines “needy person” as “a
person who at the time his need is determined is unable to provide for the full payment of
an attorney and all other necessary expenses of representation.”
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Idaho Code § 19-853(c) provides that if a court determines that “a person is entitled
to be represented by an attorney at public expense, it shall promptly notify the public
defender or assign an attorney, as the case may be.” Idaho Code § 19-853(d) further
provides that “[u]pon notification by the court or assignment under this section, the
public defender or assigned attorney . . . shall represent the person with respect to
whom the notification or assignment is made.” It thus appears that it is the judge who
determines at each and every judicial proceeding whether or not an individual is needy
and merits appointment of a public defender. There is nothing in any of the statutes
relating to appointment of a public defender which either requires or allows the public
defender himself to make a determination of whether he is representing an individual.
Yet, please note, that law enforcement officers will be precluded from further
questioning of a suspect who has requested an attorney until an attorney is appropriately
provided.

In summary, a needy person, who is either detained by law enforcement or under
formal charge of a serious crime, is entitled to be represented by an attorney to the same
extent as a person having his own counsel is so entitled. Further, the determination of
whether a person has a right to representation by the public defender is made by the
court at first appearance and with respect to each proceeding thereafter. Finally, the
public defender does not have a right to access to inmates prior to his proper
appointment as counsel; he most certainly does not have the right to contact an arrested
individual and make his own determination of indigency.

If you have any other questions or require further clarification on these issues, please
do not hesitate to contact me at any time.

Very truly yours,

KEVIN P. CASSIDY
Deputy Attorney General

August 14, 1992

Alan H. Winkle
Executive Director
PERSI
STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE
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Dear Mr. Winkle:

This letter is in response to your letter requesting legal guidance on the following
questions:

1. May a person who would otherwise be a mandatory active member of PERSI by
virtue of being an employee as defined in § 59-1302(14), Idaho Code, avoid mandatory
membership in PERSI simply by waiving salary?

2. If an employer, as defined in § 59-1302(15), is required by either statute or
ordinance to pay a salary to an employee, may the employer allow the employee to
waive salary for the purpose of avoiding mandatory membership in PERSI?

The questions presented stem from concerns raised by some part-time board, council
and commission members. These individuals typically receive recompense for their
out-of-pocket expenses and a small stipend for their services, the amounts of which are
set pursuant to § 59-509, Idaho Code. For the purpose of determining PERSI
membership, the stipend paid to part-time board, council and commission members
(hereinafter “part-time board members”) has becia deemed to be a “salary.” As a result,
these part-time board members are considered members of the Public Employee
Retirement System of Idaho (PERSI).

Some of the part-time board members have questioned their mandatory membership
in the PERSI system. Since the stipend they receive from their service to the state is very
small, and their contribution to PERSI miniscule, the benefit derived by them from
participation in PERSI is frequently not worth the disadvantages that participation
brings. It appears the primary disadvantage to participation by otherwise self-employed
individuals sitting as part-time board members is the loss of tax benefits on their
independent retirement accounts. Thus, some have inquired whether they could
voluntarily opt out of the system by waiving their right to payment as provided by §
59-509.

Analysis

The preliminary issue which must be addressed in this analysis is whether the PERSI
statutes mandate inclusion of part-time board members. Pursuant to § 59-1302(2) an
activemember is defined as, “[a]ny employee who is not establishing the right to receive
benefits through his or her employer’s participation in any other retirement system
established for Idaho public employees, . . .” (Emphasis added.) Idaho Code § 59-
1302(14) defines “employee” as follows:

(a) any person who normally works twenty (20) hours or more per week for an
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employer or a school teacher who works half-time or more for an employer
and who receives salary for services rendered for such employer; or

(b) elected officials or appointed officials of an employer who receive a salary.
(Emphasis added.) “Salary,” for purposes of PERSI participation, is defined as follows:

(31) “Salary” means the total salary or wages paid to a person who meets the
definition of employee by an employer for personal services currently
performed, including the cash value of all remuneration in any medium other
than cash in the amount reported by the employer for income tax purposesand
also including the amount of any voluntary reduction in salary agreed to by the
member and employer where the reduction is used as an alternative form of
remuneration to the member.

(Emphasis added.) Section 59-1302(31), Idaho Code. In addressing the issue of
mandatory inclusion of part-time appointed board members in PERSI, it must be
determined whether part-time board members meet the definition of “employee” as
delineated above. For purposes of PERSI participation, an appointed part-time board
member is an “employee” as long as he/she receives a salary. The issue then becomes
whether the stipend received pursuant to § 59-509, Idaho Code, constitutes a “salary”
for purposes of PERSI participation.

Idaho Code § 59-509 is entitled “Honorariums or compensation for members of
boards, commissions and councils.” In designating the compensation to be paid to
part-time board members, the legislature did not designate it as a “salary.” It is
interestingtonote thatimmediately following § 59-509, in § 59-510, the legislature uses
the term “salary” to delineate payments for full-time commissioners of the Industrial
Commission, the State Tax Commission and the Public Utilities Commission.

As a general rule, part-time board members provide experience and services in excess
of the compensation provided pursuant to § 59-509. It does not appear that the
compensation or honorarium, ranging from $15.00 per day to $75.00 per day, was
intended to be a quid pro quo for services rendered by these board members. Pursuant to
Black’s Law Dictionary, “honorarium” is defined as:

an honorary or free gift; a gratuitous payment, as distinguished from hire or
compensation for service . . . .

BLACK'’S LAW DICTIONARY, Revised 4th Ed. 1968. In light of the experience that

part-time board members frequently bring to their position and the servicethey provide,
the stipends paid pursuant to § 59-509 appear to fit more accurately within the
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definition of “honorarium.” Unfortunately, there is no Idaho case law on point
discussing the issue of mandatory inclusion of part-time board members in the PERSI
system, nor is there any case law in other jurisdictions with similar retirement systems
which addresses this specific issue. As a result, it is helpful to analogize to other areas.

By regulation and revenue ruling, the IRS has concluded that directors of
corporations and similarly situated individuals are not employees. Sections 31-3121(d)-
1(b), 31-3306(i)-1(e) and 31-3401(c)-1(f) of the Employment Tax Regulations
provide, in pertinent part, that the director of a corporation, in his capacity as the
director, is not an employee of the corporation.

It appears that the position of a part-time appointed board member is analogousto a
position on a board of directors in the corporate environment. Like directors of a
corporation, part-time board members handle policy making, are not subject to control
and supervision, and are not paid a regular salary. In addition, like directors, part-time
board members frequently maintain full-time positions with other entities or are
self-employed in their own businesses. As a result, the determination by the IRS that
directors are not employees when acting in their capacity of directors is a helpful analogy
for the analysis of the issue presented here. It would seem that the lagic applied in
making a determination that directors of corporations, acting as directors, are not
employees is equally applicable when looking at the issue of whether part-time
appointed board members receiving compensation pursuant to § 59-509 are employees
of the state for purposes of mandatory participation in PERSL

It is also helpful to look at the purpose behind the PERSI statutes. Section 59-1301,
Idaho Code, defines the purpose of the Public Employee Retirement System as a means
whereby “public employees in the state of Idaho . . . may be retired from active service
without prejudice and without inflicting a hardship upon the employees retired, and to
enable such employees to accumulate pension credits to provide for old age, disability,
death and termination of employment . . . .” (Emphasis added.) It is apparent from
the language contained in this section that the intent of the legislature in creating the
Public Employee Retirement System was to provide a benefit to the employees of the
state of Idaho. In the present circumstance, part-time appointed board members indicate
that rather than providing a benefit, PERSI membership frequently results in a hardship
to appointed board members providing their services to the state. Clearly, mandatory
membership in PERSI resulting in a hardship to the individual member is the antithesis
of the legislative purpose as expressed in § 59-1301.

Therefore, it would be my opinion that part-time appointed board members do not
meet the definition of “employee” for purposes of mandatory PERSI participation. The
compensation received by part-time board members appears to be more appropriately
defined as an “honorarium” rather than a salary and, as such, one of the key elements of

110



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

the definition of “employee” would not be met. Further, forcing mandatory
participation on part-time appointed board members which results in a hardship is
contrary to the intent of the legislature as stated in § 59-1301, Idaho Code.

The questions asked in your letter deal specifically with individuals meeting the
definition of “employee” pursuant to § 59-1302(14). If an individual meets this
definition, your question would be whether that individual employee could avoid
mandatory membership in PERSI by waiving his/her salary. An individual employee
may waive his/her salary only if the state is given the discretion to pay or not to pay for
the services provided in that position. In response to your second question, if an
employer is required by statute or ordinance to pay a salary to the employee, the
employer would not have authority to waive this requirement nor would the employer
be able to allow the employee to waive his/her salary benefits. Where, as required by §
59-509, the state is required to pay the benefits delineated, the state would have the duty
to make payment to the individual for the services rendered; however, these issues
become irrelevant if the individual is not considered to be an “employee” pursuant to the
definition provided in § 59-1302(14).

Conclusion

The intent of the statute creating PERSI was to provide benefits to the employees of
the state; not to create hardship. Nonetheless, a hardship has apparently been created by
the mandatory inclusion of part-time appointed board members in the retirement
system. It would be my opinion that part-time appointed board members do not fall
within the parameters of the definition of “employees” as provided by § 59-1302(14)
and inclusion of the individuals would also be contrary to the purpose of the statute as
stated in Idaho Code § 59-1301.

However, as I also indicated in the analysis, this issue has not been presented to a court
in this jurisdiction for a determination, and the issue has not been decided by any courts
of other jurisdictions with similar statutes. Without guidance from any court on this
point, it is difficult to ascertain with any degree of certainty whether a court would agree
with the opinion provided here. Therefore, in an effort to comport with the intent of the
legislature in creating the PERSI system and to provide needed clarification to the
statutes, it would be my recommendation that legislation be drafted to allow part-time
appointed board members the opportunity to voluntarily opt out of participation in the
retirement system . This has been done in a number of states, notably California. It
would seem contrary to the legislative intent behind the PERSI statutes to continue to
force mandatory participation on individuals when such participation creates a hardship
to them.

I hope this adequately addresses the issues presented. If I can be of further assistance,
please let me know.
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Very truly yours,

TERRY B. ANDERSON
Chief, Business Regulation and State Finance Division

September 3, 1992

Stanley F. Hamilton
Director

Idaho Department of Lands
STATEHOUSE MAIL

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Hamilton:

This letter is in response to your inquiry seeking legal clarification on the Department
of Lands’ use of interest-bearing accounts for receipts not immediately deposited with
the state treasurer’s office. Based upun the representation in your letter, approximately
90% of the money placed in the interest-bearing accounts is generated from state
endowment lands. The interest on the funds contained in the accounts is ultimately
credited to the public school improvement account.

The issues raised by your inquiry are as follows:

1) Is it appropriate to credit interest earned on endowment land receipts to the
general account?

2) Does the Department of Lands have authority to place receipts earned from
endowment accounts into interest-bearing accounts?

3) If receipts earned from endowment fund lands and placed in interest-bearing
accounts are intermingled with other Department of Lands receipts, how is the
interest to be distributed?

Conclusion
In response to your first question, crediting interest earned on endowment land

receipts to the general account would be a violation of the terms of the school
endowment grants in the Idaho Admission Bill and art. 9, § 8, of the Idaho Constitution.

112



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

With reference to the second question, the Board of Land Commissioners has a duty to
maximize the profits which can be obtained from endowment lands. If money received
from endowment lands would otherwise remain idle pending transfer to the state
treasurer, it would be appropriate to place the money into interest-bearing accounts to
secure better return on the investment pending transfer to the treasurer’s office.
However, with today’s technology, in most, if not all, circumstances, transfer of receipts
to the state treasurer can occur immediately. Finally, where receipts earned from
endowment lands are placed in interest-bearing accounts which are intermingled with
other Department of Lands receipts, the interest must be segregated for deposit into the
general account or other appropriate account(s) as specified by statute.

Historical Analysis

The Organic Act of the Territory of Idaho and the Idaho Admissions Bill established
grants ofland to be used for thefinancing of publicschools in Idaho. See, Organic Act of
the Territory of Idaho, § 14; Idaho Admission Bill §§ 4, 5 and 7. The Idaho Admission
Bill elaborated on the grants of land provided by the Organic Act of the Territory of
Idaho, providing for certain sections in every township of the state to be set aside for
support of the common schools with the proceeds of the sale of such sections to
constitute a permanent school fund. It was also provided that the interest from such
funds would only be expended for the support of the common schocls. Art. 9, § 3, of the
Idaho Constitution, incorporated the Idaho Admission Bill provisions into the
constitution, providing as follows:

Public school fund to remain intact. — The public school fund of the state shall
forever remain iniviolate and intact; the interest thereon only shall be expended
in the maintenance of the schools of the state, and shall be distributed among
the several counties and school districts of the state in such manner as may be
prescribed by law. No part of this fund, principal or interest, shall ever be
transferred to any other fund, or used or appropriated except as herein
provided. The state treasurer shall be the custodian of this fund, and the same
shall be securely and profitably invested as may be by law directed. The state
shall supply all losses thereof that may in any manner occur.

Thus, this provision of the constitution provides for the creation of one of two separate
trusts managed by the state of Idaho for the benefit of the public schools. See, Moon v.
State Board of Land Commissioners, 111 Idaho 389, 724 P.2d 125 (1986). The public
schoolfund, as provided in art. 9, § 3, Idaho Constitution, consists of proceeds from the
sale of endowment lands. These proceeds are invested by the Investment Board pursuant
to the provisions of Idaho Code § 57-715, et seq.

The second trust managed by the state for the benefit of public schools consists of
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school endowment lands managed by the Land Board. The endowment lands
themselves form the res of this trust, and the state’s constitutional duties regarding this
trust and protection of the land corpus is found in Idaho Constitution, art. 9, § 8:

Locatior. and disposition of public lands. — It shall be the duty of the state
board of land commissioners to provide for the location, protection, sale or
rental of all the lands heretofore, or which may hereafter be granted to the state
by the general government, under such regulations as may be prescribed by
law, and in such manner as will secure the maximum possible amount therefor:
provided, that no school lands shall be sold for less than ten dollars ($10) per
acre. No law shall ever be passed by the legislature granting any privileges to
persons who may have settled upon any such lands, subsequent to the survey
thereof by the general government by which the amount to be derived by the
sale, or other disposition of such lands, shall be diminished, directly or
indirectly. The legislature shall, at the earliest practicable period, provide by
law that the general grants of land made by congress to the state shall be
judiciously located and carefully preserved and held in trust, subject to disposal
at public auction for the use and benefit of the respective objects for which said
grants of land were made, and the legislature shall provide for the sale of said
lands from time to time and for the sale of timber on all state lands and for the
faithful application of the proceeds thereof in accordance with the terms of said
grants: provided, that not to exceed one hundred (100) sections of school lands
shall be sold in any one (1) year, and to be sold in subdivisions of not to exceed
three hundred and twenty (320) acres of land to any one (1) individual,
company or corporation. The legislature shall have power to authorize the state
board oflaid commissioners to exchange granted lands of the state for other
lands under agreement with the United States.

In Moon v. State Board of Land Commissioners, supra, the Idaho Supreme Court found
that where the endowment land continues to be owned by the state and held in trust for
the use and benefit of the public schools, it remains a part of the trust res, and the State
Land Board, as trustee, is constitutionally and statutorily required to provide for the
protection of said land. 111 Idahoat 393. Thus, the state of Idaho manages two separate
trusts for the benefit of the public schools; 1) the Public School Fund consisting of the
proceeds from the sale of endowment fund lands which are invested by the Investment
Board; and, 2) the endowment lands, which, as provided by art. 9, § 8, of the Idaho
Constitution, are managed by the State Land Board, as trustee for the benefit of the
public schools. The issues addressed by this opinion relate to the management of the
second trust.

Legal Analysis
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The first issue presented by your inquiry is whether it is proper to credit the interest
earned on endowment land receipts to the public school improvement account. In
Moon v. State Board of Land Commissioners, the Idaho Supreme Court considered
whether it was proper to credit the general fund with interest earnings from a state
account used for the management of school endowment lands. The funds in the account
came from reveriues from endowment lands. Idaho Constitution, art. 9, § 8, requires the
legislature to provide for:

[T]he faithful application of the proceeds therefore in accordance with the
terms of said grants;

The state treasurer argued that she was statutorily required to credit the general
account with interest earnings from the Land Board’s account. The court disagreed,
holding:

We hold in accordance with the position of the Land Board that the interest
earned on the agency asset accounts is an integral part of the total monies
received from school lands and must be used for the protection of the lands
constitating the trust res or for school purposes in accordance with the terms of
the trust established by our Constitution. Crediting such interest generated by
the agency asset accounts to the general fund is a violation of the terms of the
school endowment grants and our Constitution.

111 Idaho at 394 (emphasis added). See also, Evans v. Van Dusen, 31 Idaho 614,174 P.
122 (1918); Opinion of the Attorney General, No. 85-3. Thus, interest earnings should
be used exclusively for the protectionof the trust res, i.e., the endowment lands, or for the
benefit of public schools.

The second issue presented is whether it is appropriate for the Department of Lands to
place endowment land receipts in an interest-bearing account. Idaho Code § 67-1302
requires that:

[A]ll officers and employees of the state of [daho receiving. . . money, bonds,
debentures or other securities on behalf of the state shall, when not otherwise
provided by law, deliver the same to the State Treasurer.

Thus, the receipts earned from endowment lands should be forwarded to the state
treasurer for appropriate distribution to the proper program accounts. However, the
Land Board, as trustee of the endowment lands, has a duty to secure the maximum
possible returns on investment from the endowment lands. See, Idaho Constitution, art.
9, § 8. Therefore, it would appear appropriate to place endowment land receipts in
interest-bearing accounts where receipts from endowment lands would otherwise
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remain idle pending transfer to the state treasurer. However, in most, if not all
circumstances, transfer to the state treasurer can be accomplished by immediate wire
transfer, and particularly since investment by the state treasurer would typically yield a
higher return on the receipts, the money should be transmitted to the treasurer’s office in
the most expeditious manner possible.

The final question presented is whether the interest earned on moneys placed in the
interest-bearing accounts which were not from receipts on state endowment lands may
be credited to the public school improvement account. Pursuant to § 67-1210, Idaho
Code, “interest received . . . unless otherwise specifically required by law, shall be paid
into the general account of the state of Idaho.” Unless there is a specific statutory
provision allowing for payment of the interest earned to the public school improvement
account, the interest earned should be segregated for deposit into the general account or
other appropriate account(s) as specified by statute.

Very truly yours,

TERRY B. ANDERSON
Chief, Business Regulation and State Finance Division

September 30, 1992

Mike Wetherell

HYDE WETHERELL BRAY & HAFF
Owyhee Plaza, Suite 500

1109 West Main Street

Boise, Idaho 83702

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Wetherell:

You recently requested an opinion from this office regarding the Underground
Facilities Damage Prevention Act which was enacted by the Idaho Legislature in 1990,
chap. 22, title 55, Idaho Code. The act is designed so that a centralized “one-number
locator service” can be made available to simplify the process of locating all
underground facilities. You represent a company that provides “one-number locator
service” to excavators. According to your letter, some underground facility owners are
not willing to cooperate with the one-number locator and provide the necessary
information that would enable the locator to properly identify the location of all
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underground facilities in the relevant area. This unwillingness to cooperate with the
one-number locator service is frustrating your client’s efforts to provide complete
information to excavators. In light of this situation, you question what remedies are
available to force cooperation by underground facility owners.

Idaho Code § 55-2201 cogently states the legislature’s intent in enacting the
Underground Facilities Damage Prevention Act:

Itisthe intent of the legislature in enacting this chapter to assign responsibilities
for locating and keeping accurate records of underground facility locations, for
protecting and repairing damage to existing underground facilities, and for
protecting the public health and safety from interruption in services caused by
damage to existing underground facilities.

To this end, the act establishes a procedure requiring excavators to notify underground
facility owners of intended excavations in order to obtain the location of all
underground facilities. The act also provides for the creation of a centralized “one-
number locator service” to simplify the notification process.

Once established, participation by underground facility owners m the one-number
service is mandatory. For instance, before commencing excavation, the excavator shall:

(b) Provide notice of the scheduled commencement of excavation to all owners
of underground facilities through a one-number locator service. If no one-
number locator service is available, notice shall be provided individually to
those owners of underground facilities known to have or suspected of having
underground facilities within the area of proposed excavatiort. The notice shall
be communicated to the owners of underground facilities not less than two (2)
business days nor more than ten (10) business days before the scheduled date
for commencement of excavation, unless otherwise agreed by the parties.

The structure of this paragraph clearly indicates that the one-number locator service was
intended to be the primary source of information for excavators. I.C. § 55-2204 is even
more certain in its terms:

Two (2) or more persons who own or operate underground facilities in a
county may voluntarily establish or contract with a third person to provide a
one-number locator service to maintain information concerning underground
facilities within a county. Upon the establishment of the first such one-number
service, all others operating and maintaining underground facilities within said
county shall participate and cooperate with the service, and no duplicative
service shall be established pursuant to this chapter. The activities of the
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one-number locator service shall be funded by all of the underground facility
owners/operators required by the provisions of this section to participate in
and cooperate with the service.

(Emphasis added.)

Finally, the legislative history of this act shows that the legislature intended
mandatory participation by all underground facility owners in one-number locator
services when service is available:

The legislation would require all owners of underground facilities to participate
in one-call systems if at least two owners agree to establish such systems within
a county.

Statement of Purpose, HB 887, RS 24276 (1990 Session, Idaho Legislature). Thus,
there is no room for doubt. An underground facility owner must participate in a
one-number system if available.

Even though the act is absolutely clear that all underground facility owners must
participate in one-number locator services, the question remains as to the remedies
available for one-number locators to ensure compliance with the act. Unfortunately,
there are no provisions in the act that specifically address non-compliance by
underground facility owners in relation to the one-number locator service. The act does
allocate damages generally against parties who refuse to comply with the terms of the act
when such refusal causes damage to another. For example, Idaho Code § 55-2203(2)(a)
provides:

(a) Excavators shall have the right to receive compensation from the owner of
the underground facility for costs incurred if the owner of the underground
facility does not locate its facilities in accordance with this section.

Similarly, Idaho Code § 55-2203(4) provides:

(4) If the excavator, while performing the excavation, discovers underground
facilities which are not identifivd, the excavator shall cease excavating in the
vicinity of the facility and immediately notify the owner or operator of such
facilities, or the one-number locator service. The state, county, city or highway
district public road agency shall have the right to receive compensation from
the underground facility owner for standby cost (based on standby rates made
publicly available) incurred as a result of waiting for the owner to arrive at the
work site to identify facilities discovered after the owner has identified all
known facilities . . . .
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Thus, an underground facility owner could be liable to the excavator for damages
caused by refusing to cooperate with a one-number locator service.

We note that the statutory remedies for excavators do not directly assist one-number
locatorservices in forcing compliance by resistant underground facility owners. The last
sentence in Idaho Code § 55-2204 does provide that the one-number locator service
shall be funded by the underground facility owners. Although not expressly stated, a
one-number locator service provider could probably bring an action against a non-
cooperating underground facility owner for the costincurred in obtaining the necessary
information from other sources. A court could reasonably imply from Idaho Code §
55-2204 and the mandatory language in the act that the extraordinary efforts of a
one-number locator service for its clients was compensable and that the non-complying
underground facility owner should bear the extra costs.

Finally, it should be stated that Idaho Code § 55-2209(1) does provide a civil penalty
for non-compliance:;

Any person who violates any provision of this chapter, and which violation
results in damage to underground facilities, is subject to a civil penalty of not
more than one thousand dollars ($1,000) for each violation. All penalties
recovered in such actions shall be deposited in the state general account.

At a minimum, non-comglying facility owners should be made aware of this provision
and the risks run by refusing to cooperate with a one-number locator service.

If I may be of further assistance to you in this matter, please do not hesitate to contact
me.

Very truly yours,

FRANCIS P. WALKER
Deputy Attorney General

November 6, 1992

Barbara J. Layher

Elmore County Prosecuting Attorney
P.O. Box 607

Mountain Home, Idaho 83647-0607

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE
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Dear Ms. Layher:

You have requested an opinion from this office regarding the payment of witness fees
pursuant to Idaho Code § 19-3008. You have raised several questions in this regard. I
will address each question in turn.

1. Does payment of witness fees from “District Court funds” violate any
constitutional or statutory requirement for separation of powers? Further,
are the Elmore County Commissioners obligated to comply with the
Court’s request to transfer or provide funds, historically provided under
the Budget Line Item as district court funds, to another department or
officer’s budget?

The answer to this question is found by analyzing Idaho Code § 31-867 and the
nature of the district court fund. Idaho Code § 31-867 provides for the creation of a
district court fund:

(1) The board of county commissioners of each county in this state may levy
annually upon all taxable property ofits county, a special tax not to exceed four
hundredths per cent (.04%) of market value for assessment purposes for the
purpose of providing for the functions of the district court and the magistrate
division of the district court within the county. All revenues collected from
such special tax shall be paid into the “district court fund,” which is hereby
created, and the board may appropriate otherwise unappropriated moneys into
the district court fund. Moneys in the district court fund shall be expended for
all court expenditures other than courthouse construction or remodeling and
for salaries of the deputies of the district court clerk, which salaries shall be
expended from the current expense fund.

(2) Balances in the district court fund may be accumulated from year to year
sufficient to operate the court functions on a cash basis, but such balances shall
not exceed sixty per cent (60%) of the total budget for court functions for the
current year.

The fact that the district court fund provides for “the functions of the district court and
the magistrate division of the district court,” does not place the fund within the judicial
branch of government. Similarly, because the funds are expended for judicial purposes
does not exclude the expenditures from the constraints of title 31, Idaho Code, and,
ultimately, the scrutiny of the board of county commissioners.

Previously, this office concluded that thedistrict court fund came under the control of
the board of county commissioners. In Attorney General Opinion No. 79-2, we stated:
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Section 31-867, Idaho Code, does not expressly state that the county
commissioners shall have the control of expenditures from the district court
fund, nor does it vest such control in the district court. However, since the
statute gives the county commissioners the power to set the tax levy for and to
appropriate to the district court fund, it appears to be the legislative intent that
the commissioners also control the expenditures from it. No other statutes have
been located which contradict this view. Indeed, the County Budget Law,
(Idaho Code, §§ 31-1601 through 31-1612) and other statutes governing
county fiscal matters, as well as §§ 1-1613 and 1-2217, Idaho Code, which
require counties to provide facilities and personnel for courts, lend support to
the conclusion that the counties, and not the courts, have control of
expenditures from the district court fund.

In relation to the authority of the district court over the fund, this office concluded:

Section 1-907, Idaho Code, does give the administrative judge in each judicial
district certain administrative supervision and authority over the operation of
the district courts and magistrates. These powers include, but are expressly not
limited to, the functions enumerated in the statute, including supervision of the
district courts in the discharge of the clerical functions of the district courts.
However, nothing in the statute appears to grant the administrative judge any
powerto make expenditures from or to exercise direct control over the district
court fund.

Stated from a different perspective, it would appear that §§ 31-867 and 1-907,
Idaho Code, are inadequate bases for concluding that the courts’ inherent
power is now unlimited or specifically that the District Court Fund is to be
administered by the court rather than the county commissioners.

It has long been recognized that if the board of county commissioners fails to provide
the necessary resources for the existence and operation ofthe courts, courts dohave the
inherent power to “incur and order paid all such expenses as are necessary for the
holding of court and the administration of the duties of courts of justice.” Schmelzel v.
Board of County Commissioners, 16 Idaho 32, 35, 100 P. 106 (1909). Nonetheless, it is
the opinion of this office that, so long as the county conducts its financial affairs in a
manner that reasonably provides for the proper function and administration of the
courts, the board of county commissioners has direct control over the district court fund.

In regard to witness fees, Idaho Code § 19-3008 provides for the payment of witness
fees in criminal proceedings. This section states in relevant part:

When a person shall attend before a grand jury, or the district court, as a
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witness, upon a subpoena, or pursuant to an undertaking, such person shall
receive the same rate per mile as the state of Idaho pays for state employees
pursuant to section 67-2008, Idaho Code, but no person can receive more than
one (1) mileage under this section per day of attendance in court; such person
shall also receive eight dollars ($8.00) per day for each day’s actual attendance
as such witness and reasonable lodging expense when approved in advance by
the judge before whom the witness appears. Such mileage and per diem must
be paid out of the county treasury of the county where such district court is

The witness fees granted pursuant to this section are paid from the “county treasury.”
The statute does not designate the account to be charged. However, through the county
budgeting process, chap. 16, title 31, Idaho Code, the board of county commissioners
has the responsibility of reviewing estimates of all proposed expenses for the upcoming
fiscal year, including witness fees, and specifying the fund to be charged for the
expenditures. Idaho Code §§ 31-1603 through 31-1605. Thus, in light of the absence of
the specific fund to be charged, it is reasonable to conclude that the board of county
commissioners has the authority to designate the fund to be charged for witness fee
expenditures made pursuant to Idaho Code § 19-3008. Conversely, the courts have no
statutory authority to direct the county commissioners in the county budgeting process
to provide for and make expenditures from one particular fund.

Turning to the specific questions presented, since the district court fund is
administered by the board of county commissioners and not the courts, this executive
function does not implicate or intrude upon the judicial function of the courts.
Therefore, in administrating the district court fund, the board of county commissioners
is merely following its statutory directive in providing a functional county court system
within the county. Idaho Code §§ 1-1613 and 1-2217. This activity does not violate the
separation of powers doctrine. Art. 2, § 1, Idaho Constitution; State v. McCoy, 94 Idaho
236, 486 P.2d 247 (1971).

Similarly, since the board of county commissioners sets the district court fund levy
and controls expenditures from the fund, the ElImore County Board of Commissioners is
not obligated to comply with the district court’s directive to transfer the witness fee
expense from the district court fund to another fund. Beyond offering its advice on the
subject, the courts possess no authority to administer the county budgeting process. This
is an executive function left to the discretion of the board of county commissioners.

Finally, this conclusion is buttressed by the language found in Idaho Code § 31-867
that states the fund “shall be expended for all court expenditures other than courthouse
construction or remodelling and for salaries of the deputies of the district court
clerk, . . . .” Arguably, the mandatory language used in Idaho Code § 31-867 requires
that witness fees be paid from the district court fund.
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2. Does Idaho Code § 19-300% require mandatory payment of fees and
mileage to law enforceme:t officers whether the officer is on duty or off?
When off-duty, is the oificer entitled to mileage from residence (assuming
they are using a private vehicle) or, as has been adopted by the District
Court, from the Law Enforcement Building where the subpoenais served
upon the officer?

Idaho Code § 19-3008 makes no distinction between law enforcement witnesses and
non-law enforcement witnesses. There appears to be no statutory basis to deny witness
fees to law enforcement personnel — on duty or off duty. Of course, if the officer is on
duty and being paid by a law enforcement agency, the agency would have the right to
reduce his compensation accordingly so that the officer is not receiving additional
compensation for performing duties of the job. If the officer is not on duty, there is no
statutory basis to deny the fees and mileage to the law enforcement officer. Further, there
is no legal authority for the district court to restrict the payment of mileage to one
particular location.

Presumably, a law enforcement agency could, as a condition of employment, forbid
law enforcement officers from accepting witness fees and mileage. The appearance in
court by law enforcement personnel could be designated a job-related activity and
compensated pursuant to the department’s employment contract.

3. If Law Enforcement Officers are always entitled to payment of fees and
mileage, is it permissible for the District Court to pay such funds directly to
the law enforcement agency (for disbursement to the officer pursuant to
the agency’s policy), or must such payments be made to the individual
officers?

Idaho Code § 19-3008 does not directly address this question. It does provide that
witness fees shall be paid from the county treasury and that subpoenaed witnesses
testifying at criminal proceedings have the statutory right to payment. If the law
enforcement agency has no provision addressing witness fee and mileage payments
within its personnel policy, the officer would have the right to the fees and mileage.
Whether the law enforcement agency has the right to be paid directly for its officers’
witness fees and mileage when on duty is not addressed in the statute and is a matter that
should be resolved by the county, the law enforcement agency and its personnel.

If you have any further questions in this regard, please do not hesitate to contact me. I
apologize for the delay in responding to your letter.

Very truly yours,
FRANCIS P. WALKER
Deputy Attorney General
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November 12, 1992

Kay Sather

Benewah County Clerk/Auditor
County of Benewah

St. Maries, Idaho 83861

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Ms. Sather:

By letter dated November 4, 1992, you requested an opinion regarding the general
election held last Tuesday, November 3, 1992, in Benewah County. According to your
letter, the only candidate for the office of Benewah County Prosecuting Attorney, Jack
Britton, officially withdrew from the race on October 1, 1992. You have provided this
office a copy of Mr. Britton’s letter in which he states:

This letter is to inform you that I hereby withdraw from the election as
Republican Nominee for the office of Prosecuting Attorney for the County of
Benewah. The reason I am withdrawing from the election is that I have decided
to make Boise, Idaho my permanent place of residence and therefore no longer
legally qualify for the Office of Prosecuting Attorney of Benewah County.

Please ensure that my name is removed from the November Ballot. Your
assistance in this matter is greatly appreciated.

Mr. Britton’s letter withdrawing from the race arrived subsequent to the printing of
the general election ballot; and, on the advice of the county’s attorney, the ballots were
not reprinted nor was Mr. Britton’s name stricken from the ballot.

On October 28, 1992, David Rogers filed a declaration of intent to be a write-in
candidate for the office of Benewah County Prosecuting Attorney. In last Tuesday’s
election, Jack Britton received 1,313 votes for prosecuting attorney, and David Rogers
received 251 write-in votes. In light of the circumstances, your question is who should be
declared the duly elected Prosecuting Attorney for Benewah County.

The Canvass of the Election Results
As a prefatory comment, the board of county commissioners, in its capacity as the

board of canvassers for Benewah County, must certify the votes as cast and counted on
election day. The election canvass as described in Idaho Code § 34-1206 is ministerial in
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nature and is not the proper forum in which to determine a candidate’s eligibility.
Similarly, Idaho Code § 34-1209 provides:

Immediately after the general election canvass, the county clerk shall issue a
certificate of election to the county candidates who received the highest
number of votes for that particular office and they shall be considered duly
elected to assume the duties of the office for the next ensuing term.

Thus, Mr. Britton should be declared the duly elected Prosecuting Attorney for
Benewah County. The fact that Mr. Britton was not a candidate for that office at the time
of the election raises other issues.

The Validity of the Election Outcome and Status of the Runner-Up

Initially, it must be determined whether Jack Britton’s name should have appeared on
the general election ballot. It is the opinion of this office that since Mr. Britton withdrew
by letter on October 1, 1992, his name should not have appeared on the ballot. Idaho
Code § 34-717 provides for the withdrawal of candidates prior to the election. This
provision states in part:

A candidate for nomination or candidate for election to an office may
withdraw from the election by filing a notarized statement of withdrawal with
the officer with whom his declaration of candidacy was filed. The statement
must contain all information necessary to identify the candidate and the office
sought and the reason for withdrawal. A candidate may not withdraw later
than thirty (30) days before an election. Filing fees paid by the candidate shall
not be refunded.

The last day to withdraw from the 1992 general election was October 5, 1992. Thus,
Jack Britton was within the statutory timeframe for withdrawing from the race.

Idaho Code § 34-912 provides for correcting ballots due to vacancies or withdrawals
after the ballots have been printed. This provision states:

When any vacancy occurs after the printing of the ballots and is filled as
provided by law, the county clerk shall thereupon have printed a sufficient
number of stickers containing the name of the candidate designated to fill the
vacancy and shall deliver them to the judge of elections of the precincts
interested therein.

The distributing clerk shall affix such stickers ori the ballot before it is given to
the elector. Thestickershall be placed over the name of the previous candidate.

125



INFORMAL GUIDELINES OF THE ATTORNEY GENERAL

If the vacancy occurs after the deadline for filling the same, the distributing
clerk shall cross the name of such candidate off the ballot and no votes shall be
cast for the candidate. The county clerk shall notify the precincts of this
authorization as soon as a vacancy occurs.

In this instance, the vacancy could have been filled by the Benewah County Republican
Central Committee. However, since this did not occur, Mr. Britton’s name should have
been crossed off the ballot. Jack Britton had the statutory right to withdraw from the
race (which he exercised in his letter of withdrawal of October 1, 1992) as well as have
his name crossed off the ballot.

The next question is whether the error in having Mr. Britton’s name remain on the
ballot entitles David Rogers to be declared the elected Prosecuting Attorney for
Benewah County. It is the opinion of this office that Mr. Rogers has no claim to the
office simply because he ran second to an ineligible candidate. There is a large body of
law to support this opinion. It is stated in 29 C.J.S. Elections § 243:

Votes cast for a deceased, disqualified, or ineligible pe:son, althougk: ineffective
to elect such person to office, are not to be treated as void or thrown away but
are to be counted in determining the result cf the election as regards the other
candidates. Accordingly, the general rule is that the fact that a plurality or a
majority of the votes are cast for an ineligible candidate at a popular election
does not entitle the candidate receiving the next highest number of votes to be
declaredelected. In such case the electors have failed to make a choice and the
election is a nullity.

Idaho adheres to this same rule. Idaho Code § 34-2024 provides that if a person is
declared ineligible to hold office as the result of an election contest, “the person receiving
the next highest number of votes shall not be declared elected, but the election shall be
declared void.”

Statutory Remedies

The fact that Mr. Rogers is not presently entitled to be declared the elected
Prosecuting Attorney for Benewah County does not leave him without remedy. Since
Jack Britton’s name should not have appeared on the ballot, there is an issue as to
whether the election in that race is valid. The determination of that issue is for a state
district court. Idaho Code § 34-2001 sets forth gr ounds to contest an election. Relevant
to this situation, Idaho Code § 34-2001 provides:

The election of any person to any public office, the location or relocation of a

county seat, or any proposition submitted to a vote of the people may be
contested:
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2. When the incumbent was not eligible to the office at the time of the election.

For purposes of this section, once the board of county commissioners has canvassed the
election results and declared Jack Britton elected, Jack Britton would be considered the
“incumbent.” Idaho Code § 34-2002. At that point, any elector in the county could
challenge the election. Idaho Code § 34-2007.

If the challenge is brought and it is determined by the district court that Jack Britton
was ineligible to be elected, Idaho Code § 34-2024 provides:

When the person whose election is contested is found to have received the
highest number of legal votes, but the election is declared null by reason of legal
disqualification on his part, or for other causes, the person receiving the next
highest number of votes shall not be declared elected, but the election shall be
declared void.

(Emphasis added.) Then, if the court declares the election void as to the contested race,
the court in its discretion can either order a new election or have the position filled as a
vacancy pursuant to chap. 9, title 59, Idaho Code. See Idaho Code § 34-2021.

If the election is not contested, the office would have to be declared vacant pursuant to
Idaho Code § 59-901. This provision states in relevant part:

Every civil office shall be vacant upon the happening of either of the following
events at any time before the expiration of the term of such office as follows:

(5) His ceasing to be a resident of the state, district or county in which the duties
of his office are to be exercised, or for which he may have been elected.

At this point, the vacancy would be filled by the board of county commissioners
pursuant to Idaho Code § 59-906. Should this occur, the commission should be mindful
of Idaho Code § 59-907 which provides:

In the event a vacancy exists and there is no resident attorney in the county who
is willing or qualified to perform the functions of prosecuting attorney as set
forth in chap. 26, title 31, Idaho Code, the board of county commissioners may
appoint and/or contract with an attorney from outside the county to perform
the duties of prosecuting attorney for the balance of the unexpired term or such
shorter period as the board of county commissioners shall determine.
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Since David Rogersexpressed interest in the position and presumably continues to want
to serve, he has a statutory priority over attorneys from outside the county to fill the
position of Benewah County Prosecuting Attorney.

Very truly yours,

FRANCIS P. WALKER
Deputy Attorney General

November 20, 1992

John M. Mason, CPA/CMA
Dean of Finance

College of Southern Idaho

P. O. Box 1238

Twin Falls, Idaho 83303-1238

THIS CORRESPONDFNCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Dear Mr. Mason:

In your letter dated October 27, 1992, you requested an opinion regarding the
appropriate election date for trustee elections for your community college district.

Idaho Code § 33-2106, enacted in 1963 and entitled “Trustees of junior college
districts,” states in part:

Elections of trustees of junior college districts shall be biennially in even-
numbered years, and shall be held on such uniform month as the board of
trustees shall determine.

Notice of the election, the conduct thereof, the qualification of electors and the
canvass of returns shall be as prescribed for the election of school district
trustees, and the board of trustees shall have and perform the duties therein
prescribed for the board of trustees of school districts.
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When elections held pursuant to this section coincide with other elections held
by the state of Idaho or any subdivision thereof, or any municipality or school
district, the board of trustees may make agreement with the body holding such
election for joint boards of election and the payment of fees and expenses of
such boards of eiection on such proportionate basis as may be agreed upon.

(Emphasis added.) Therefore, tne statute distinguishes between election dates and
election procedures, the former being at the discretion of the community college board
and the latter in accordance with school election laws.

The 1992 legislature added a new statute, Idaho Code § 34-106, which sets uniform
election dates with certain exceptions. The law is effective January 1, 1994. The statute
states in pertinent part;

On and after January 1, 1994, notwithstanding any other provision of the law
to the contrary, there shall be no more than four (4 ) elections conducied in any
county in any calendar year, except as provided in this section. . . .

(4) The governing board of each political subdivision subject to the
provisions of this section, which, prior to January 1, 1994, conducted an
election for members of that governing board on a date other than a date
permitted in subsection (1) of this section, shall establish as the election date for
that political subdivision the date authorized in subsection (1) of this section
which falls nearest the date on which elections were previously conducted,
unless another date is established by law.

(6) School districts governed by title 33, Idaho Code, and water districts
governed by chapter 6, title 42, Idaho Code, are exempt from the provisions of
this section.

(Emphasis added.) See also, Idaho Code § 34-1401 (contains a similar exemption from
the Uniform District Election Law for school districts and water districts).

The question then becomes whether the school district exemption set forth in the
Idaho Code sections cited above also applies to community college elections or whether
the “notwithstanding any other provision of the law to the contrary” language precludes
application of the exemption.
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It appears significant that the reference in Idaho Code § 33-2106 is to “notice of
election, the conduct thereof, the qualification of electors and the canvass of returns as
prescribed for the election of school district trustees.” (Emphasis added.) The references
are to procedural aspects of the conduct of elections and qualifications of electors. It is in
these matters that trustee elections for community college districts are to track the
procedures for the election of school district trustees. There is no mention of election
dates. Indeed, Idaho Code § 33-2106 itself does not appear to require that a community
college district election be on the date prescribed for school district elections. Further,
since the new statute on uniform dates contains the language “notwithstanding any
other provision of the law to the contrary” (emphasis added), it appears that the intent of
the legislature was to override the community college trustees’ authority todetermine an
election date different from the prescrited uniform dates. Legislative minutes
concerning the new statute (H.B. 743) indicate that the sponsors intended the
exemptions to be viewed narrowly.

We therefore conclude that after January 1, 1994, your trustee elections should be
held on the uniform date prescribed in Idaho Code § 34-106 “which falls nearest the
date on which elections were previously conducted.” Idaho Code § 34-106(4).

However, since the statute does not become effective until January 1, 1994, ifthere is
some compelling reason for holding community college trustee elections on a date other
than one of the prescribed uniform dates, you may wish to seek a specific exemption
during the 1993 legislative session.

We have conferred with the Secretary of State’s office regarding your question and
have determined that there are currently no rules, regulations, or interpretations of that
office which would answer your specific question. See, Idaho Code § 34-106(5).

Sincerely,
BRADLEY H. HALL
Deputy Attorney General and Chief Legal Officer

December 24, 1992

William Thompson, Jr.
Latah County Prosecutor
Latah County Courthouse
Moscow, ID 83843

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE
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Dear Mr. Thompson:

By the prior letter of Mr. Craig Mosman, the Latah County Prosecutor’s office
requested assistance from this office to investigate the allegation that Latah County
Commissioner, Mark Solomon, has not resided within the commissioner district from
which he is elected. Mr. Solomon was elected to represent Latah County Commissioner
District No. 1 in November of 1990. The claim has been made that Mr. Solomon has not
ceatinuously resided in District No. 1 since he assumed that office in January of 1991
and has therefore “vacated” his office pursuant to Idaho Code § 59-901.

Accordingt o Idaho Code, it is the statutory duty of the county prosecutor to bring any
action for usurpation of office against any county, precinct or city officer. Idaho Code §
6-601. As legal counsel to the Latah County commissioners, however, it was Mr.
Mosman’s beliefthat he had aconflict of interest that prevented him from conducting an
investigation into the allegations and issuing a legal opinion concerning Mr. Solomon’s
residency status. For that reason, Mr. Mosman requested the attorney general to conduct
an investigation and issue a legal opinion in this matter. I apologize for the lengthy delay.
This opinion has involved substantially more investigation and legal research than
initially anticipated.

Factual Investigation

In response to your request, Attorney General Investigator Allan Ceriale traveled to
Latah County to conduct a factual investigation focused on the issue of Mr. Solomon’s
residence since he was elected to office in November of 1990. Investigator Ceriale
interviewed various individuals, gathered relevant documents, and provided Mr.
Solomon the opportunity to provide information he believed might be relevant to the
investigation. Mr. Ceriale and I traveled to the Moscow Mountain property in the early
summer of this year and had the opportunity to meet with Mr. Solomon and observe the
improvements located on the property.

Showalter Road Property
(District No. 1 Property)

On February 22, 1990, Mr. Solomon signed his Declaration of Candidacy to run for
the office of Latah County Commissioner for District No. 1. Within his Declaration of
Candidacy, Mr. Solonicn stated that his resident address was 2178 Showalter Road
(hereinafter “Showalter Road property”). The Showalter Road property is located
within Latah County Commissioner District No. 1 on Moscow Mountain, approxi-
mately 12-15 miles from the city of Moscow. Mr. Solomon purchased the Showalter
property in 1978. Mr. Solomon sold the Showalter property in the early sumsiner of
1990, prior to his election to the office of County Commissioner for District No. 1. On
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January 9, 1990, Mr. Solomon was issued a driver’s license from the state of Idaho and,
at that time, listed the Showalter property as his residence. No change of address for the
license was located in the public records, nor was there any record of issuance of a
renewal license since that date.

Moscow Mountain Road Property
(District No. 1 Property)

In August of 1982, Mr. Solomon purchased additional property on Moscow
Mountain at the address of 2499 Moscow Mountain Road. This property is also located
within Latah County Commissioner District No. 1. There was no buiiding or living
quarters on this acreage at the time of the original purchase. Mr. Solomon applied for a
building permit in 1984 in order to construct improvements on this property.

During the calendar years 1984 and 1985, Mr. Solomon had purchased a used
lumber drying shed from Potlatch Corporation. Following the purchase, Mr. Solomon
dismantled the shed and hauled the lumber to the Moscow Mountain property. Mr.
Solomon used the lumber from the drying shed to construct a large shop and adjoining
living quarters. At the time of the original construction, there was no sewer or water
system on the property and no electricity.

After the initial construction, Mr. Solomon made additional improvements to the
property through the installation of a water delivery system constructed of ditching and
water pipe, solar panels for heat and electricity, a specified service telephone and a drain
field. Mr. Solomon also furnished the living quarters with a bed, table, counters,
windows and a wood stove.

On September 7, 1989, Mr. Solomon applied for an adjustment to the solid waste
user fee charge by Latah County against the Moscow Mountain property. On the form,
Mr. Solomon checked the box that stated as follows; “House or mobile home used as a
cabin, seasonal use.” Additional comments were placed on the form by Mr. Solomon as
follows: “Under construction, no residence. Temporary living only.” Request for
seasonal status on the property was approved for the purpose of reduction of a solid
waste user fee by Latah County Commissioners, and a one-year reduction was granted.

MTr. Solomon states that roads to the Moscow Mountain property are not passable by
motor vehicle from October or November through April or May of each year. During
the winter season, Mr. Solomon states he travels into the property by cross county skis
and stays there most weekends (from Friday evening or Saturday morning to Sunday
evening or Monday morning). During the summer months (May to September) Mr.
Solomon states he is able to drive to the property and he stays at the property after the
end of his week (from either Thursday p.m. or Friday through Sunday p.m. or Monday
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a.m.). Mr. Solomon also listed the Moscow Mountain property as his address on his
voter registration card which was completed and filed with the Latah County Clerk’s
office on the 15th day of July, 1990. (On the same form, he also listed his “mailing
address” at that time as 328 No. Washington.) On December 3, 1990, Mr. Solomon
applied for an owner-occupied residency exemption for the tax year 1991 pursuant to
Idaho Code § 63-105DD for the Moscow Mountain Road property. On the form, Mr.
Solomon stated the date he first occupied the property as “5/15/90.” This application
was submitted by Mr. Solomon to the Latah County Commissioners for the 1991 tax
year.

North Washington Street Property
(District No. 2)

Mr. Solomon married his current wife, Nadine Solomon, on May 15, 1990. At the
time of their marriage, Nadine Solomon owned a residence at 328 N. Washington in
Moscow. This property is located in Latah County Commissioner District No. 2.
Nadine Solomon purchased the North Washington propertyin 1987 and has resided at
the property since the date of her purchase.

Interviews of neighbors living adjacent to the North Washington property state they
have observed Mr. Solomon at the residence on a regular basis since 1988 or 1989 and
have formed the opinion, based upon their observations, that Mr. Solomon has resided
at the North Washington property since 1989. They observed him coming and going
from that property on a regular basis, parking his vehicle there constantly and riding his
bike from there to the county courthouse.

Collateral contacts establish that on July 25, 1991, Mr. Solomon applied for his
registration on a 1976 Toyota pick-up and listed the North Washington Street property
as his current address. Mr. Solomon did likewise on July 29, 1991, for a 1984 pick-up.
Mr. Solomon’s bank account at First Security Bank also lists his address as the
Washington Street property, and his correspondence from the bank is mailed to that
address. On June 1, 1990, Mr. Solomon instituted a change of address at the Moscow
Post Office from the Showalter property to the North Washington Street property, so
his mail could be delivered to the North Washington Street residence. On his W-4 tax
forms for the tax years 1990-91, Mr. Solomon lists the North Washington property as
his residence.

LEGAL ANALYSIS - RESIDENCY
A. Pre-Election Residency

Residency requirements for elective office in Idaho fall into two basic categories,
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pre-election and post-election durational residency standards. Pre-election residency
qualifications for federal, state and county elected officials are located in ch. 6, title 34, of
the Idaho Code. Candidate residency qualifications for the office of county commis-
sioner are set forth in Idaho Code § 34-617:

(2) No person shall be elected to the board of county commissioners unless he
has attained the age of twenty-one (21) years at the time of the election and is a
citizen of the United States, and shall have resided in the county one year next
preceding his election and in the district which he represents for a period of
ninety (90) days next preceding his election.

(Emphasis added.)

The Idaho Supreme Court has stated that if a statute is not ambiguous it should be
interpreted by applying the plain meaning of the language. Sherwood v. Carter, 119
Idaho 246, 805 P.2d 452 (1991); George W. Watkins Family v. Messenger, 118 Idaho
537,797 P.2d 1385 (1990); Burt v. City of Garden City, 118 Idaho 427, 797 P.2d 135
(199C>. Applying this principle to the phrase “next preceding his election” leads to the
simple conclusion that the one-year county and ninety-day district residency qualifica-
tions in Idaho Code § 34-617 are pre-election requirements. The term “election” as used
in this context has been interpreted by the Idaho Supreme Court to apply to the general
and not the primary election. Strécker v. Smith, 66 Idaho 593, 164 P.2d 192 (1¢45);
Bradfield v. Avery, 16 Idaho 769, 102 P. 687 (1909).

Candidate residency standards for the office of county commissioners are also found
at Idaho Code § 31-702:

District from which elected. Each member of a board of commissioners must
meet the residency requirements in the county and district which he represents
as set out in Section 34-617, Idaho Code.!

Although it is clear that Idaho Code § 34-617 imposes pre-election residency
requirements, it is not easy to determine whether Idaho Code § 31-702 imposes a
pre-election or post-election standard. The language, “each member of a board of
commissioners . . . ,” can be construed as applying to a person already a “member” of
the board by election or appointment and therefore imposing a post-election residency
standard. The post-election interpretation can be buttressed by the proposition that the
legislature would not enact two separate statutes both addressing pre-election residency
conditions for candidates for county commissioner.

However, the plain meaning of the section heading, “DISTRICT FROM WHICH

ELECTED,” supports the conclusion that the language imposes a pre-election residency
requirement. (Emphasis added.)
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A statute is ambiguous if it is susceptible of two reasonable interpretations. State v.
Moore, 111 Idaho 854 (App.), 727 P.2d. 1282 (1986). See St. Benedict’s Hospital v.
County of Twin Falls, 107 Idaho 143 (App.), 686 P.2d 88 (1984). If the statute is
ambiguous, it is the responsibility of the court to seek out and give effect to the legislative
intent and purpose. Sherwood v. Carter, supra; Sweitzer v. Dean, 118 Idaho 568, 798
P.2d 27 (1990); State v. Paul, 118 Idaho 717 (App.), 800 P.2d 113 (1990). Idaho Code
§ 31-702, is susceptible of two reasonable interpretations: that it applies to pre-election
residency or to post-election residency. In trying to ascertain legislative intent, it is
proper to examine the legislative history. Mix v. Gem Investors, Inc., 103 Idaho 355
(App.), 647 P.2d 811 (1982); Sunset Memorial Gardens v. Idaho State Tax
Commission, 80 Idaho 206, 327 P.2d 766 (1958); Leliefeld v. Johnson, 104 Idaho 357,
659 P.2d 111 (1983).

The most recent amendment to Idaho Code § 31-702 was in 1982:

District from which elected. Each member of a board of commissioners must

bean-electorof the districtherepresents meet the re51dency requirements in the

county and district which he represents as set out in Section 34-617, Idaho
Code.

Idaho Sess. Laws, ch. 332, p. 839. The language deleted in 1982, “be an elector of the
district he represents,” is identical to earlier statutes that predate Idaho Code § 31-702.
R.C. & CL., §1905:CS. § 3403; I.C.A. § 30-602. In fact, the same language can be
found in a statute first enacted by the legislature in 1887. Revised Statutes of Idaho,
1887, Sec. 1746. The 1982 amendment was the first time in almost 100 years that the
specific language “be an elector of the district he represents” was deleted from Idaho
statutory law. By contrast, [daho Code § 34-617 (imposing pre-election residency
requirements upon candidates for county commissioner) was not adopted until 1970.
Initially, it imposed only a one-year county residency requirement upon county
commission candidates. Idaho Sessic2 Laws, 1970, Ch. 140, § 197 p. 351. In 1982, it
was amended by adding a 90-day pre-election district residency provision. The 1982
amendments to Idaho Code § 34-617 (adding the 90-day district requirement) and
Idaho Code § 31-702 (deleting the district elector language and incorporating by
reference the one-year county and 90-day district residency standards of Idaho Code §
34-617) were enacted in the same bill. Idaho Session Laws, 1982, Ch. 332,8§1 & 2, p.
839.

It is apparent that the legislature saw a direct relationship between the provisions of
Idaho Code § 34-617 and Idaho Code § 31-702. Prior to 1982, Idaho Code § 34-617
required that a candidate be 21 years of age, a U.S. citizen and reside in the county for
one year, but did notimpose a district residency requirement. Once the 90-day district
residency standard was added in 1982, there was no longer need for a separate statute
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(Idaho Code § 31-702) to impose the less specific requirement “elector of the district.”
Since Idaho Code § 34-617 imposes a pre-election durational residency requirement,
the legislature’s decision in 1982 to incorporate Idaho Code § 34-617 by reference into
Idaho Code § 31-702 reveals the intent of the legislature that the latter statute likewise
apply a pre-election residency standard.

This interpretation is further supported by the fact that the term “elector,” as used in
the phrase “an elector of the district he represents,” was a legal term of art which, as
defined in art. 6, § 2, of the Idaho Constitution, had precise pre-election durational
residency connotations. Prior to 1982, the relevant portion of that section stated:

Quallifications of electors. — Except as in this article otherwise provided, every
male or female citizen of the United States, twenty-one (21) years old, who has
actually resided in this state or territory for six (6) months and, in the county
where he or she offers to vote, thirty (30) days next preceding the day of the
election, if registered as provided by law, is a qualified elector; . . .

(Emphasis added.) The terms “elector” and “qualified elector” have been determined by
the Idaho Supreme Court tobe interchangeable and to have the same meaning. Wilson
v. Bartlett, 7 Idaho 271, 62 P. 416 (1990).

Therefore, reading Idaho Code § 31-702 (in its pre-1982 form) in conjunction with
the constitutional definition of “qualified elector” would require a candidate for county
commissioner to be twenty-one (21) years of age, a citizen of the United States and a
resident of the state for six (6) months, and a county resident for thirty (30) days. The
only factor added by Idaho Code § 31-702 to the constitutional requirements to be a
qualified elector was that a candidate would have to be registered in the district from
which he or she seeks to be elected.?

In 1982, art. 6, § 2, of the Idaho Constitution was amended to reduce the votingage to
eighteen (18), to delete the specific residency requirements and to grant the legislature
the authority to define the duration of residency necessary to become a qualified elector.
Idaho Session Laws, 1982, H.J.R. No. 14, p. 932; ratified at the general election, Nov. 2,
1982.

In 1982, the legislature also amended the statutory definition of “qualified elector” to
require a thirty-day (30) residency in the county and state. As a result, if the word
“elector” had not been deleted from Idaho Code § 31-702, there would have been a
conflict with Idaho Code § 34-617. Prior to its amendment, Idaho Code § 31-702
required a candidate for county commissioner to be an “elector of the district” and
thereby as a “qualified elector” was required to be eighteen (18) years of age and satisfy a
thirty-day (30) residency in the state and county, but Idaho Code § 34-617 required a
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county commissioner to be twenty-one (21) years of age and reside in the county for one
(1) year.

In conclusion, it is clear that both Idaho Code § 34-617 and § 31-702 prescribe
pre-election residency requirements. Based upon the 1982 statutory amendments, the
two statutes now set forth a single standard. Therefore, neither of these statutes, standing
alone, imposes a continuing post-election residency requirement upon a person holding
the office of county commissioner.

B. Post Election Residency

Post election durational residency requirements for elected officials are imposed by
Idaho Code § 59-901:

How vacancies occur. — Every civil office shall be vacant upon the happening
ofeither of the followingeventsat any time before the expiration of the term of
such office, as follows:

S. Hisceasing to be a resident of the state, district or county in which the duties
of his office are to be exercised, or for which he may have been elected.

Therefore, if a county commissioner ceases to be a resident of his or her commissioner
district, the office of county commissioner is considered vacant. Idaho Code § 59-901;
Mechem, Public Officers, § 438 (1890); Throop, Public Officers, Section 425 (1892);
See State v. McDermott, 52 Idaho 602, 17 P.2d 343 (1932). Once the office ofa county
commissioner becomes vacant by change of residency, the office cannot be reoccupied
by re-establishing proper residency. Mechem, supra; Throop, supra. See also State v.
McDermott, supra. Once the office is vacant, it remains so until filled by a proper
appointment or by a new election. Idaho Code § 59-904, et seq.

The key word in the application of Idaho Code § 59-901(3) is “resident” as stated,
“ceasing to be a resident of the state, district or county . . . .” (Emphasis added.) The
term “resident” is not defined within the statutory provisions of title 59, nor is there a
single generic definition for that term in the Idaho Code. The Idaho Supreme Court and
Idaho Court of Appeals have issued a number of decisions that define the term “reside,”
“resident” or “residency.” The basic conclusion reached by the courts is there is no
single definition for the word “resident” but its meaning depends upon the context in the
statute and itsrelationship to other statutes addressing thesame or similar subject matter:
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Further, the words “residence” and “resident” asused in statutes donothavea
uniform meaning. “They are to be construed in the light of the context, with
consideration of the purpose of the statutory enactment.”

Intermountain Health Care v. Board of Commissioners, 109 Idaho at 414, 707 P.2d at
1053. It is apparent, based upon the decisions of the supreme court and the court of
appeals that one cannot simply turn to WEBSTER'S or BLACK’S LAW
DICTIONARY to provide a single appropriate meaning to these terms.*

It is a rule of statutory construction that statutes that are “in pari materia” (upon the
same matter or subject) should be construed together to achieve a reasonable and
consistent result. Greenwade v. Idaho State Tax Commission, 119 Idaho 501 (app.),
808 P.2d 420 (1991); State v. Paul, supra; George W. Watkins Family v. Messenger,
supra. The provisions of i:h. 9, title 59, apply to vacancies i civil or public office. In fact,
the general subject matter of title 59 (“Public Officers In General”) is similar to title 34
of Idaho Code entitled “Elections.” Title 34 addresses legal issues such as: When will
elections be held? What procedure will be followed? Who can vote? Who can be a
candidate for office?

Idaho Code, ch. 6, title 34, provides the residency requirements necessary to run for
elected office. Ch. 9, title 59, incorporates the same residency standards for persons
appointed to fill a vacancy in office. Idaho Code § 59-906 sets forth the specific steps to
fill a vacant county office (except county commissioner) and specifically requires the
appointee to have the same qualifications as the person eiected to the same office:’

The person selected shall be a person who possesses the zame qualifications at
the time of his appointment as those provided by law for ¢lection to office.

The word “reside” as applied to a public office is also found at Idaho Code § 59-103:

Residence of certain officers. The following officers must reside within the
county of Ada and keep their offices in Boise City:

The Governor.

The Secretary of State.

Auditor.

Treasurer.

Attorney General.

Superintendent of Public Instruction.

(Emphasis added.) Residency for public office is also indirectly addressed by Idaho
Code § 59-101:
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Qualifications in general. Every qualified elector shall be eligible to hold any
office of this state for which he is an elector, except as otherwise provided by
the Constitution.

(Emphasis added.) Currently, the definition of that term is located at Idaho Code §
34-104:

“Qualified elector” defined. “Qualified elector” means any person who is
eighteen (18) years ofage, isa United States citizen and who has resided in this
state and in the county at least thirty (30) days next preceding the election at
which he desires to vote, and who is registered as required by law.

(Emphasis added.)

Therefore, a substantial inter-relationship exists between chapters 1 and 9, title 59,
and ch. 6, title 34, Idaho Code, concerning the subject matter of public officers. The
relationship is sufficiently strong to support the conclusion that the statutes are “in pari
materia” and should be construed together in a cinsistent and reasonable manner. Since
the term “resided” as used in either Idaho Corie § 59-103 or § 59-901 is not defined
within title 59, (and titles 59 and 34 are “in pari materia”) it is appropriate to examine
title 34 for a definition of the term “resided” or “residence.”

Within the statutory definitions in title 34, the term “residence” is defined at Idaho
Code § 34-107:

“Residence” defined. (1) “Residence,” for voting purposes shall be the
principal or primary home or place of abode of a person. Principal or primary
home or place of abode is that home or place in which his habitation is fixed
and to which a person, whenever he is absent, has the present intention of
returning after a departure or absence therefrom, regardless of the duration of
absence therefrom.

(2) In determining what is a principal or primary place of abode of a person,
the following circumstancesrelating to such person may be taken into account:
business pursuits, employment, income sources, residence for income or other
tax pursuits, residence of parents, spouse and children, if any, leaseholds, situs
of personal and real property, situs of residence for which the exemption in §
63-105DD, Idaho Code, is filed, and motor vehicle registration.

(3) A qualified elector who has left his home and gone into another state or

territory or county of this state for a temporary purpose only shall not be
considered to have lost his residence.
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(4) A qualified elector shall not be considered to have gained a residence in
any county or city of this state into which he comes for temporary purposes
only, without the intention of making it his home but with the intention of
leaving it when he has accomplished the purpose that brought him there.

(5) If a qualified elector moves to another state, or to any of the other
territories, with the intention of making it his permanent home, he shall be
considered to have lost his residence in this state.

(Emphasis added.) Definitions set forth within a specific title apply to the use of those
terms within the various chapters of that title. Cameron v. Lakeland Class A School
District No. 272, etc., 82 Idaho 375, 353 P.2d 651 (1960); Roe v. Hopper, 90 Idaho 22,
408 P.2d 161 (1965). The term “resided” is used repeatedly within ch. 6, title 34, to
define residency requirements for federal, state, county and city public offices.
Furthermore, Idaho Code § 59-906 incorporates the provisions of ch. 6, title 34,
pertaining to residency qualifications for county officers. If the definition for “residence”
in Idaho Code § 34-107 applies to ch. 6, title 34, theu by incorporation the same
definition of “residence” in Idaho Code § 34-107 applies to Idaho Code § 59-906.

There is, however, a phrase within the definition of “residence” (Idaho Code §
34-107) that casts uncertainty on the scope of its application. The phrase “’Residence,’
for voting purposes, . . .” raises the question whether the legislature intended to apply
the definition to both voters (qualified electors) and candidates. The answer to this
question requires us to examine the historical inter-relationship between qualifications
(including residency) for voters and those for office holders.

As stated previously, Idaho Code § 59-101 provides that any “qualified elector” can
run for public office. To be a qualified elector a person mu:t meet certain residency
standards szt forth by Idaho Constitution art. 6, § 2 (pre-1982), or by Idaho Code §
34-402 (post-1982). Theiefore, the legal criteria for a qualified voter (voter eligibility)
and candidate eligibility have been interwoven throughout Idaho’s history. Further-
more, until 1982, a candidate for county commissioner had to “be an elector of the
district he represents.” Idaho Code § 31-702. To be a qualified elector for his or her
district actually required meeting residency standards for the state, county and district.
Art. 6, § 2, Idaho Constitution (prior to the 1982 Amendment). For most of Idaho's
history the qualifications to be an eligible elector and a qualified candidate have been
identical. Therefore, looking at the long-standing policy of synonymous requirements
for voting and office holding, we conclude that the term “resided” has the same meaning
for both voters and public officers.

C. Factual/Legal Application
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The definition of “residency” located at Idaho Code § 34-107(1), was amended in
1982 to include the following changes:

“Resndence” deﬁned (1)“Res1dence »? for votmg purposes shall be theplaee—m

absen%«he—ha&ﬁ;e—inte&ﬁea—ehe&mmg pnncnpal or pnmary home or place of

abode of a person. Principal or primary home or place ofabode is that home or

place in which his habitation is fixed and to which a person, whenever he is
absent, has the present intention of returning after departure or absence
therefrom, regardless of the duration of the absence.

(Emphasis added.) Idaho Session Laws, ch. 215, p. 589. Adding the language “principal
or primary home or place of abode” addresses the reality that individuals may live at
more than one location. The individual may have both a summer and wiater home, or
some recreational property or may even be acommuter located out of state for business
reasons. “Principal or primary home or place of abode” is defined to be the place of fixed
habitation and, if absent, is the place to which a person has the present intention of
returning. The duration of absence does not matter.

Subsection (2) of Idaho Code § 34-107 identifies a number of objective
circumstances to determine a person’s primary or principal place of abode:

[B]usiness pursuits, employment, income sources, residence for income or
other tax pursuits, residence of parents, spouse, and children, if any, leaseholds,
situs of personal or real property, situs of residence for which the exemption in
section 63-105DD, Idaho Code, is filed, and motor vehicle registration.

Subsection (2) is entirely new language added in 1982. It provides a list of factors that
“may be” considered in determining a person’s residence. It reveals the legislature’s
intent that the information to be examined goes beyond the stated intent of the person in
question. Statements made by a person after a controversy has arisen are subjective and
can be self-serving. The language in subsection (2) signals the need to balance the
personal statements of the individual at issue with objective circumstances that may also
reveal a person’s intent or state of mind regarding his or her principal home or place of
abode.

Focusing on the issue of residency of Commissioner Solomon, it is clear from our
legal analysis that he must reside not only in Latah County but also in Commissioner
District No. 1.

From approximately 1978 to the summer of 1990, Commissioner Solomon owned a
parcel of property (Showalter Road property) in Latah County Commissioner District
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No. 1. Commissioner Solomon does not claim that he maintained a home or place of
abode on the Showalter property after his election as Latah County Commissioner in
November of 1990. Therefore, the Showalter property cannot be considered his legal
residence in Latah County Commissioner District No. 1 during his tenure as county
commissioner.

In 1982, Commissioner Solomon purchase a second parcel of property (Moscow
Mountain property) in Latah County Com missioner District No. 1. Commissioner
Solomon has maintained his ownership of that parcel to the present time. It is the
Moscow Mountain parcel that Commissioner Solomon maintains that he has used as his
principal or primary home or place of abode during his term as Latah County
Commissioner from January of 1991. From 1984 to 1989, Commissioner Solomon
constructed substantial improvements onthe property. Based upon our investigation, it
is difficult to establish when Commissioner Solomon commenced and completed the
different stages of construction on the property. It was obvious, based upon a site visit in
June, 1992, that the improvements were considerable and provided for very habitable
accommodations. The structure and furnishings we observed were sufficient that
Commissioner Solomon could, if it was his intention, establish the property as his
principal or primary home or place of abode.

The actual circumstance that has given rise to the allegation that Commissioner
Solomon hasnot continued to reside in Commissioner District No. 1 was his marriage to
Nadine Solomon in May of 1990. At the time of their marriage, Nadine Solomon
owned property in Commissioner District No. 2 on North Washington Street. She has
continuously owned the property up to the present time. Both Nadine and Commis-
sioner Solomon state the property is owned as her sole and separate property. This
statement is confirmed by the fact that Commissioner Solomon is not listed as a
co-owner in the Latah County Assessor’s office.

The complaint has been made that Commissioner Solomon actually resides at the
District No. 2 property on Washington Street. This is based upon the claim that
Commissioner Solomon actually stays there with his wife, Nadine. If it is true that
Commissioner Solomon has established legal residency in District No. 2, then he has
vacated his public office. If the office is vacant, merely re-establishing his residency in
District No. 1 would not eliminate the vacant office. Essentially, it is an all or nothing
proposition. If Commissioner Solomon has continuously “resided” in District No. |
during his term, then there is no vacancy. If at any time during his term, Commissioner
Solomon has established legal residencyin District No. 2, the office hasbecome vacant
and remains so until filled by proper appointment or election.

Commissioner Solomon maintains that his principal or primary home is on Moscow
Mountain property in Com missioner District No. 1. He states that this property has
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continuously been his principal or primary home during his tenure as Latah County
Commissioner. If Commissioner Solomon’s statement of intent were sufficient, then the
issue would be resolved. This approach, however, would ignore the legislature’s
enactment of Idaho Code § 34-107 (definition of residency) and its list of objective
factors. Many of the factors in subsection (2) are easier to apply if the issue concerns state
or county residency as compared to district residency within a particular county. Factors
such as “business pursuits,” “employment,” and “income sources” are not particularly
helpful to determine district residency, at least in this particular situation.

Looking at the other identified factors, the results are equivocal. Commissioner
Solomon has owned real property on Moscow Mountain since 1982 within
Commissioner District No. 1. Very substantial improvements have been made
(including the location of large amounts of personal property on the Moscow Mountain
property) and Commissioner Solomon maintains these improvements existed prior to
taking office in January of 1991. Commissioner Solomon did apply on December 3,
1990 (for the 1991 tax year) for a real property exemption pursuant to Idaho Code §
63-105DD for the Moscow Mountain property, but it was not approved.®

Contrary information arises from the fact that Commissioner Solomon applied for
registration on July 25, 1991, for his 1976 Toyota pick-up and on July 29, 1991, for a
1984 pick-up and listed the North Washington Street property (District No. 2) as his
current address. Nadine Solomon’s residence prior to her marriage to Commissioner
Solomon was clearly at the North Washington property. Since their marriage, Nadine
Solomon has continued to claim a real property homeowner’s tax exemption pursuant
to Idaho Code § 63-105(DD) on the North Washington property. This application was
made under penalty of perjury and, if that is not her legal residence, she would, at a
minimum, owe Latah County back taxes with penalty and interest. Based upon our
investigation, it is our conclusion that Nadine Solomon has maintained the North
Washington property as her residence throughout Commissioner Solomon’s tenure as
County Commissioner. Accepting Commissioner Solomon’s statement at face value,
Commissioner Solomon and Nadine Solomon have two different legal residences.
However, there is no legal requirement that a husband and wife must have the same legal
residence.

We were not able to examine the issue of residence related to state and federal tax
purposes because both federal and state income tax returns are confidential and Mr.
Solomon and NadineSolomon did not consent to allow us to review theirreturnsfor the
years he has served as Latah County Commissioner.

Collateral information revealed that Commissioner Solomon completed a change of

address at the Moscow post office on June 1, 1990, from the Showalter property to the
North Washington property. Commissioner Solomon’s bank account also lists his
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address as the Washington Street property. Commissioner Solomon’s W-4 tax forms for
the tax years 1990 and 1991 list the North Washington property as his residence.
Commissioner Solomon filled out and filed a voter registration card on June 25, 1990,
and listed the Moscow Mountain property as his address but the North Washington
property as his mailing address.

Commissioner Solomon’s response to providing the North Washington property as
his mailing address to the post office, bank, vehicle registration and voter registration
was that it was done for convenience because it was difficult to receive mail at the
Moscow Mountain property. This is not an unreasonable explanation.

Neighbors adjacent to the North Washington property state they have observed Mr.
Solomon there on a regular basis and, weather permitting, Commissioner Solomon also
rides his bike to the courthouse. Commissioner Solomon does not dispute this
information as he admits staying in town during the commissioner’s work week which is
from either Monday through Thursday or Monday through Friday. The time he
physically spends at Moscow Mountain is limited to a two- or three-day weekend and
vacation periods. Commissioner Solomon concedes it is not possible to drive a vehicle to
the Moscow Mountain property during the winter season from either October or
November to April or May, depending upon the severity of the weather. However,
Commissioner Solomon states he continues to stay at the Moscow Mountain property
on a regular basis during the winter months and is able to gain access to the property by
cross county skiing or snow shoes. Based upon the information available, we have no
reason to contest Commissioner Solomon’s assertion that he physically stays at the
Moscow Mountain property on an average of two days per week.

Principal or primary home or place of abode, as stated earlier, requires both fixed
habitation and a present intention to return if absent. Commissioner Solomon has
continuously maintained throughout this controversy that his principal or primary
home or place of abode is at the Moscow Mountain property. Physical presence alone is
not necessary to establish a person’s principal or primary home or place of abode.
College students aselectorsare able to leave the state for nine months and attend school
and still be considered Idaho residents. Military personnel may be physically stationed
outside the boundaries of Idaho for years and as electors still maintain Idaho as their
legal residence. Business commuters may work all week out of state,even maintaining a
separate apartment or home, but as electors still claim Idaho as their legal residence.

We recognize Commissioner Solomon’s statements and factual circumstances
present arguments on both sides of this issue. At the heart of our analysis is the legal
conclusion that the term “reside” as used to define a vacancy in office (pursuant to Idaho
Code § 59-901) is equivalent to principal or primary home or place of abode and that
intention, not “physical presence,” remains the dominant factor for establishing legal
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residence. Factual circumstances may support or contradict a person’s statement of
intent. In this situation the factual circumstances do both. Looking at the entire picture,
however, we conclude the factual investigation does not sufficiently establish that
Commissioner Solomon’s legal residence, as an office holder, as the North Washingtoa
property in Commissioner District No. 2. Therefore, we cannot conclude that
Commissioner Solomon has vacated the office of I .tah County Commissioner for
District 1 by ceasing to be a resident of that district.

If the legislature had chosen to define “reside™ in the context of Idaho Code § 59-901
to focus solely or predominantly on the issue of physical preseace, then we would likely
reach the opposite conclusion. Such legislation would support a public policy requiring
a public official to spend the majority of his or her time in the district, county or state
from which he or she is elected. However, this would be a significant change from
Idaho’s history of applying the same definition for residency to Idaho’s public office
holders, public candidates and electors. This change would need to be accomplished by
clear and concise language enacted after the legislature has the opportunity for public
debate and consideration. Thus, until that change occurs, our conclusion is the term
“resides” as applied to office holders in Idaho Code § 59-901 has the same meaning as
the term “residency” found at Idaho Code § 34-107.

In order to answer this inquiry, it required a factual determination. Our conclusion is
based upon the facts we gathered during the Attorney General’s investigation. Our fact
finding is not binding on the county commissioners nor the district court. If this issue is
pursued beyond the conclusion in this opinion, the factual determination would have to
be made by a court of law.

Very truly yours,

STEVE TOBIASON
Deputy Attorney General
Chief, Legislative Affairs Division

! County commissioners arethe only elected county officials who must comply with residency requirements for
both the county and a separate sub-district within the county. This arises from the fact that the commissioners are
required to divide the county into three districts, equal in population, and one commissioner must reside in each
district. Idaho Code § § 31-704, 34-617.

2 When the language “an elector of the district he represents” wasadopted in 1887, there were no primary elections
and, therefore, registration to vote was only necessary prior to the general election. See Strecker v. Smith, supra.
3 Criminal Law — State v. McDermott, supra; State v. Flower, 147 P. 786 (1915).

Domestic Relations — Willis v. Willis, 93 Idaho 261,460 P.2d 396 (1969); Robinson v. Robinson, 70 Idaho
122,212 P.2d 1031 (1949); Hawkins v. Winstead, 65 Idaho 12,138 P.2d 972 (1943); Duryea v. Duryea, 46 Idaho
512,269 P. 987 (1928); Ruebelman v. Ruebelman, 38 Idaho 159, 220 P. 404 (1923).

Education — Newman v. Graham, 82 Idaho 90,349 P.2d 716 (1960); Smith v. Binford, 44 Idaho 244,256 P.
366 (1927).

Employment — Tiffany v. City of Payette, 92.3 ISCR 118 (1992).
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Licensing — Hawkins v. Spaulding, 78 Idaho 533; 307 P.2d 222 (1957).

Medical Indigency — IHC Hospitals v. Board of Commissioners, 117 Idaho 207,786 P.2d 600 (App.) 1990;
Intermountain Health Care v. Board of Commissioners, 109 Idaho 412,707 P.2d 1051 (1985); Cartwright v. Gem
County, 108 Idaho 160, 697 P.2d 1174 (1985).

Insurance — Aid Insurance Co. (Mut.) v. Armstrong, 119 Idaho 897, 811 P.2d 507 (App.) 1991.

Public Elections — Strecker v. Smith, supra; Village of Ilo v. Ramey, 18 Idaho 642, 112 P. 126 (1910).

4 For a detailed analysis of the legal meaning of the word “residence” compared to “domicile,” read Vanderbilt
Law Review, Vol. 6, p. 561 (1953). The authors begin the article with the statement, “Domicile has a reasonably
constant meaning. Residence, on the other hand, is one of the most variable words in the legal dictionary.”

5 A county commissioner isappointed by the governor. Idaho Code § 59-906A. A county commissioner appointed
by the governor must meet the same qualifications as any other appointed county official. Idaho Code §§ 59-906A,
59-908.

% The Latah County Assessor stated that Commissioner Solomon wastold that both he and his wife could not claim
Idaho Code § 63-105DD exemptions for different properties and, as a result, Commissioner Solomon did not
pursue his tax exemption claim for the Moscow Mountain property.
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No constitutional bar to legislatively created office con-
ducting duties similar to State Auditor. ............... 82-1 46
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reduce expenditures legislatively authorized. ........... 80-20 102
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Voting member of Land Board. .................... 75-53 196
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State Board of Examiners, not Governor, has authority to
reduce expenditures legislatively authorized. ........... 80-20 102

Prudent Man Investment Rule controls all assets of state in
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TREASURER

Treatment of group insurance and deficit. ............. 75-3 8
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171



EIGHTEEN-YEAR OPINIONS INDEX 1975-1992

TOPIC OPINION  PAGE

EMPLOYMENT
DEPARTMENT OF EMPLOYMENT
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Employment Security Law. ....................... 84-11 93

EMPLOYMENT SECURITY FUND

Statutes do not prohibit use of federal delay of draw down
procedures for Employment Security Fund but practical

problems make use of such procedures unavailable. . .... 83-7 76
SOCIAL SECURITY

Payments made to employees due to illness or disability are

separate from wWages. ..........ceiiiiianieiiannn. 80-28 149

ENDOWMENT FUNDS

To avoid violation of constitutional and land grant provi-
sions, the special fund provided by Idaho Code § 58-140
should be consolidated in the agency asset fund. ....... 85-3 14

Permanent endowment funds may be invested in money
market mutual funds. ............. ... ol 85-4 20
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Board could constitutionally enter into securities lending
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15 £ 111 P 88-1 5
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Prudent Man Investment Rule controls all assets of state in
fiduciary capacity. ......coovviieiiiiiiiineeenennn. 82-7 82

State Land Board may sell to state agencies trust lands
without public notice or public auction. .............. 82-10 110

To avoid violation of constitutional and land provisions, the
special fund provided by Idaho Code § 58-140 should be
consolidated in the agency asset fund so that interest will be
accounted for separately for the benefit of the account. 85-3 14

Permanent endowment funds may be invested in money
market mutual funds provided fund unconditionally guaran-
tees full repayment of principal and interest and state does
not directly or indirectly become stockholder in any

association OF COTPOTAtION. ........cvveveneenennnn. 85-4 20
ENVIRONMENT

Pollution control devicesexempt from taxation — Land not

(3 (=] 111 o] AP 76-44 178

Authority of Health and Welfare or local government to

implement mandatory motor vehicle emissions program. 76-42 178
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State’scompelling interest in protecting potential human life
from fetal drug abuse will override woman’s interest in
personal privacy and permit some degree of state

INEIVENtION. ... . vevttiiiiie i ineeriiiiiiinnans 91-1 5
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Adjustment on consumer loan limits. ................ 76-2 5
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Unclaimed Property Act — Bank Act — Central Records
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The Department of Finance may destroy useless bank
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as “finance charges.” .........cciiiiiiii i, 87-11 83
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apply O State. .. ..t i 89-4 35
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distributionaccount. ......... ..., 89-8 72
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related recreational boating improvements. . ........... 89-11 93

Moneys in the Waterways Improvement Fund may be
expended for land-based projects, if primarily for benefit of
those engaged in boating activities. .................. 89-11 93

Interest earnings on license revenue in fishand game account
must be credited to that account. ................... 90-1 5
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Exchange of lands by Fishand Game. ............... 82-3 52

Prohibition against possession of uncased firearm by person
in forest and fields intending to hunt without a license does
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Tax Commission may obtain records from Bureau of Vital

SHAISEICS. © v v ve et e 75-35 108
Appropriation to the Department of Social Services. ....  75-37 113
District health departments are state agencies subject to

purchasing laws. .............ccci ittt 75-38 117
Protective custody prior to commitment. ............. 75-61 219
Funds available for emergency housing. .............. 76-25 109
Legality of residency requirements for medical assistance. 76-52 209
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Public disclosure of Medicaid cost and audit reports. ....  81-1 41
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Idaho Relative Responsibility Act is inconsistent with
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relatives other than spouse or parent of minor. ......... 84-7 67

Provisions of Relative Responsibility Law, requiring rela-
tives to repay nursing home expenses under medicaid,

violate Social Security Act. ............cciiiiiina... 85-10 56
Boarding school providing 24-hour group care is subject to
Child-Care Licensing Act. ...........ccovvivennn... 87-4 35
Testing, treatment and quarantine of state prisoners for
AIDS. e e 87-7 53

Idaho Department of Health and Welfare must await state
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Hospital Board meetings and records. ................ 75-7 22
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Eighteen-month permanency planning review hearings,
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Eighteen-month permanency planning review hearings,
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such or be liable for damage caused by failure to regulate.
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placed intothebank. ............... ... ..o ...,

INDIANS
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Department of Fish and Game has no authority to concede
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Indian landowners and hunters to purchase tribal hunting
8153811V 81-16 166

Commission may require Indian employers doing business
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laws against tribal government or tribally-owned business. 88-5 34

INDUSTRIAL COMMISSION

Commission may require Indian employers doing business
within reservation to comply with workers’ compensation
laws; however, Commission may not bringaction to enforce

laws against tribal government or tribally-owned business. 88-5 34
INITIATIVES

Legality of amending state constitution by initiative. ....  76-12 71
INSURANCE

Treatment of grcup insurance surplus and deficit. ...... 75-3 8

Insurers writing automobile liability insurance are members
of joint underwriting association for medical malpractice

INSUTANCE. .ot veevereennnaesenennnnneannssnnns 75-27 81
Medical Malpractice Insurance. .................... 75-47 167
Idaho Broker — Counter signature provisions. . ........ 75-71 254

Adjustment of $25,000 limit for Group Life Insurance
debtors is subject to Consumer Price Index. ........... 76-1 S

Brokers bond requirement does not apply to licensed brokers
registered to firm. ............. ..o i, 76-26 113

Lending institution transacts business as insurer by entering
into consumer Service CONracts. .................... 78-10 34

Payment of health benefits through “self-funded” medical
plan. ... e e 78-13 47
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“onstitutionality of three-year participation requirement
proposed by Idaho Hospital Liability Insurance Trust. ...  78-20 74

Obligation of Idaho Life and Health Insurance Guaranty
Association to certificate holders of insolvent “member

INSUTEL.” oottt eeereeneneeesoeennnnnnnns 78-35 140
Cities, counties and other political subdivisions of the state
are not subject to automobile insurance liability laws. ...  85-8 46

Director of Department of Insurance has authority to
regulate Medicare supplement insurance policies covering
persons eligible for Medicare “by reason of disability.” 87-8 62

See Motor Vehicles

JUDICIAL
Legality oflay personserving as Justice of Supreme Court if
appointed by GOvernor. ............ccciiiiiiiiann 76-24 105
Effective date of increased filing fees. ................ 76-28 118
Required and discretionary appropriations to district court
fund. Options if fund is insufficient. ................. 76-33 138
Responsibility for District Court Fund. ............... 76-49 198
Creation, appointment and term of new district judgeship. 78-21 81
Resignation and subsequent eligibility for appointment of
MAGISITALE, .« .ottt eeiteeeeeeeeeennesnnnanaans 78-24 96
Limitations to accumulated balances of district court funds. ~ 78-36 145
Exemption of state judiciary and staff from statutory travel
and per diem allowances. ............ccceiiiiiinnnn 78-45 193
Power to determine suitable facilities for district courtand to
administer District Court Fund. .................... 79-2 21
Courts’ power limited to imposing either maximum or fixed
(281135 11 110! 79-9 52
Authority and function of grand jury. ................ 81-2 50

Fines and forfeitures levied as condition of withheld
judgment for violation oflocal ordinance must be distributed
by county auditor in accord with 10/90 statutory formula.  83-1 25
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Youth Rehabilitation Act. ......................... 83-12 101
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Account would violate separation of powers clause. . . . .. 85-5 31

Duty of sheriff to attend courts; court authority to appoint
court attendants other than sheriff. .................. 87-3 19

District court may appoint special prosecutor whenboard of
county commissioners is unable to fill vacancy in office of
PrOSECUtiNg ALOTNEY. « ..o vveee e e e ernnnnnnereenenns 87-10 74

LABOR AND INDUSTRIAL SERVICES

Hearings by Department of Labor and Industrial Services

notsubjectto APA. ...... ... .. i, 75-9 27
Powers of Department of Labor and Industrial Services to
enforce building codes for schools and state buildings. ...  76-9 65

Legality of reciprocal interstate agreements under U.S.
Constitution, Idaho Constitution and statutory law. ..... 76-43 176

Certification of personnel to supervise installation of plumb-
ing, heating and electrical systems in mobile homes. Pre-
emption by federal regulations. ..................... 77-2 68

Requirement of safety inspection insignia on recreational
vehicles. Reciprocal agreements between states. ........ 77-3 74

Platoon commanders of municipal fire departments may be
excluded from union membership. .................. 77-8 90

Termination of Rehabilitation Division. Industrial
ACCIABNMES. .+ o vttt e e e e 77-28 171

Dedicated fund divisions of Department of Labor and
Industrial Services must go through statutory budgeting and
appropriation procedures before expending dedicated funds.
.............................................. 85-7 43

Plumbing division of State Department of Labor and
Industrial Services has authority to issue permits to non-
licensed individuals. ................... .. oo, 86-8 47

See Law Enforcement, Public Works
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LAW ENFORCEMENT

Issuance by phone of search warrants. ............... 75-15 49
Right of private citizen to make arrest. ............... 75-23 67
Lotteries defined and analyzed. ..................... 75-52 190
Protective custody prior to commitment. ............. 75-61 219
“Felony Murder” Rule. ..............cccovviioenn. 75-65 232
Sheriff not allowed extra fee. Service contract with city. 75-72 257
Sheriff entitled to charge for return of service on Notice of

Claim from Small Claims Court. ................... 76-17 85
Right of criminal defendant in misdemeanor to be repre-

sented by non-lawyer. ............ ... iiiiian.,, 76-21 94

Consent of juvenile to be searched on school property for
criminal misconduct. ............. .o ool 76-32 135

Responsibility of prosecuting attorney to provide legal
services for county and county boards. Right to hire outside

COUMSEL .+ vvvet st eiiiiiiie et iianaen e 76-42 174
Discretion of law enforcement officer to take intoxicated
person to home or treatment center. ................. 76-56 225
Necessity for presence of defendant during trial and sentence
hearing for misdemeanor offense. ................... 77-9 93
Review by commissioners of confidential personnel files of
policeofficers. .........cciiiiiiiiiiiiiiiii. 78-23 93
Clarification of employment of directors and staff of regional
LEPC. ... ..o 78-30 119

Impact of new Right to Keep and Bear Arms Amendment
on state laws dealing with concealed weapons and

CONfISCAtION. . .......vvuiinennnenrernennnnannns 79-4 31
Contracting county prosecutors or other lawyers for city

MiSAEmMeanor Cases. . ..ovvevreereeeenneneeeennnnas 79-21 132
Authority of city policeman in hot pursuit of suspect. ... 80-2 4

Juvenile adjudicated on cause that would be felony or
misdemeanor involving moral turpitude if committed by
adult not entitled to expungement of record. .......... 80-23 116
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Idaho courts have no authcrity to hold preliminary hearings
on allegations of parole violations against person under the
Uniform Act for Out-of-State Parole Supervision or Idaho
State Correctional Institution. ...................... 80-29 154

Authority and function of grand jury. ................ 81-2 50

In absence of arrest or citation, city attorney has duty to
investigate applicable law and evidence of citizen’s
[670)1 110 T 11 81-7 78

Deadly force may be used tosuppressa riotif reasonable and
MECESSATY. '« vveueeeeennnnnnnneeeeeeeneonnnennnnns 81-9 93

“Officials of the State of Idaho” are exempt from mis-
demeanor provisions of concealed weapons statute. ... .. 81-10 102

Fines and forfeitures levied as condition of withheld
judgment for violation of local ordinance must be distributed
by county auditor in accord with 10/90 statutory formula. ~ 83-1 69

Agreement of understanding allowing Department of
Transportation to conduct administrative hearings to sus-
pend or revoke drivers’ licenses in name of Department of
Law Enforcement is contrary to express statutory language
and therefore ultra vires. ................. i 83-3 36

Department of Law Enforcement has discretion to reallocate
funds among programs within the Agency. ............ 83-3 36

Sheriff has responsibility and county must bear the expense
of transporting inmates from prison to county where
inmate’s attendance in court is required. .............. 83-11 94

Powers and duties of prosecutors and courts in handling
petitions filed under Youth Rehabilitation Act. ........ 83-12 101

Motor vehicle registration fees may not be used for costs of
unrelated programs of Department of Law Enforcement
such as Horse Racing Commission or Brand Board. ... .. 84-3 29

In Idaho, sheriff and prosecuting attorney in each county
have primary duty io enforcestate penallaws throughout the
entire county. Services authorized by either official in
carrying out criminal justice process are county expenses. 84-4 35
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County sheriff may not refuse to accept city prisoners in
county jail for failure of city to pay for its prisoners. ....  84-4 35

Certain law enforcement investigation records are exempt
from public disclosure under Freedom of Information Act. ~ 86-7 40

For purposes of federal Gun Control Act, person remains
convicted of felony after release from imprisonment, proba-
tion, or parole; however, person who satisfies conditions of a
withheld judgment and has judgment expunged by court
order is not a convicted felon. ...................... 86-16 84

Peace officers must obtain P.O.S.T. certification and training
within one year of employment. .................... 87-1 )

Duty of sheriff to attend courts; court authority to appoint
court attendants other than sheriff. .................. 87-3 19

Director of Department of Law Enforcement is appointing
authority of Idaho Racing Commission. .............. 90-4 28

Director of Department of Law Enforcement is appointing
authority of P.O.S.T. Academy. .................... 90-5 33

See Motor Vehicles, Transportation

The fixed term of each sentence: must be served consecu-

tively before an incarcerated person is eligible for parole. 92-1 5
LEGISLATURE
Subpoena power of Finance-Appropriations Committee. 75-1 1
Power of Legislative Committee. ................... 75-4 11
Procedures required and allowable in verification of
amendments. .. ...t 75-10 28
Taxable income of Legislator. Deferred Compensation Plan. ~ 75-40 125
Legality of “Head to Head” statute. Election of state
TEPIESENtALIVES. ..o vvvevvnnnnneeeeneesernnnnnnns 75-68 244
Conflict of interest by state legislator. ................ 76-66 282
Legislature empowered to limit options of Land Board in
disposal of state “acquired lands.” .................. 77-13 191
Concurrent Resolutions do not supersede or replace laws. 77-64 304
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Loaning of statecredit. ...............ccvevnnv.nn 78-4 15
Revocation or amendment of administrative rules or regula-
tions previously approved by legislature. ............. 78-12 4
Time within which bills presented to governor prior to
legislature adjournment must be acted upon. .......... 78-15 S8
Clerical error causing erroneous presentment of bills. ....  78-18 67
Legislature must reconsider vetoed bills. .............. 80-11 55
Senate may not adjourn without House concurrence. ....  80-12 57

Legislative confirmation of Pacific Northwest Electric
Power and Conservation Planning Council member. ....  81-3 59

No constitutional bar to legislatively created office con-
ducting duties similar to State Auditor. ............... 82-1 46

Interpretation of statute prohibiting incurring any liability,
moral, legal or otherwise, in excess of legal appropriation. 82-11 117

Single legislative act may contain numerous specific provi-
sions if related to and naturally connected with single general
SUDJECE. vttt i e e e 84-10 87

Provision that legislature defer actions on ratification of
amendments to U.S. Constitution until after popular refer-
endum conflicts with art. V. of US. Constitution and
thereforeisanullity. .............. ...t 86-9 51

Provision purporting to allow legislature to reject approved
minimum stream flow application by concurrent resolution

isunconstitutional. ............. .. i 87-6 45
Lieutenant Governor is authorized to cast tie-breaking vote
inthe Senate. ............. .o il 90-7 47
LIBRARIES
City libraries allowed to set aside one-half of income for
building, ........cciiiiiiiii i e i 76-19 90
Formation of library district. ....................... 76-58 236
Application of public bidding laws to city libraries. ..... 77-32 186
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Formation of school-community library districts. ....... 92-2 28
Taxing authority of school-community library districts. 92-2 28

LIQUOR
Liquor Fund share to Auditorium Board. ............. 75-19 S8
Distribution of surplus in state liquor funds. ........... 75-44 152
Latest census report used to allocate liquor funds. ...... 75-49 186

Sale of liquor with broken seals — Discounts to military
installations — Computation of surcharges and rebates. 75-55 198

Entitlement to interest earned on idle funds held by State
Treasurer’s office for State Liquor Dispensary. ......... 77-51 248

1985 amendment to title 23, Idaho Code, did not allow beer
and wine sales after one o’clockam. ................ 86-4 30

Small breweries holding brew pub license can sell to retailers
without obtaining wholesaler’s license. ............... 88-8 52

See Revenue and Taxation

MILITARY

Appointment of counsel and compensation in servicemen’s
ADSENCE. vttt e 76-62 267

MOTOR VEHICLES

Use and placement of Motor Vehicle Caravan Permit fees. ~ 77-15 122
Transportation on highways of special vehicles not meant

for highwayuse. ..........ccoiiiiiiiiiinnennnn. 77-35 195
Motor vehicle service contracts not insurance. ......... 77-36 197
Allocation of types of motorcycle registration fees. . .. ... 78-5 17

Collection of use fees on motor vehicles leased by construc-
tiON COMPANIES. . .o vvvrerinnneneeenneeenneeeenns 78-9 30

Authority of Department of Motor Vehicles or local
government to implement mandatory motor vehicle
EIMISSIONS. .« o v vvevseeenneneceonnnnaannsoeenenns 78-42 178
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Written examinations for operator and chauffeur license
appliCantS. ....viiiit i i e et 79-5 35

Constitutionality of requiring proof of automobile liability
INSUTANCE. ..t vvvtienstneeennnnsnnnnnenseeenns 79-19 116

Liens on motor vehicles and disposition ofabandoned motor
vehicles to be administered by Department of
Transportation. ...........ccovviieeeernnnnennnns 83-3 36

Driver’s license, once granted, is valuable property right and
may be suspended or revoked only pursuant to notice and
opportunitytobe heard. ................ ... ... 84-5 48

Cities, counties and other political subdivions of the State of
Idaho are not subject to the automobile Insurance Liability
Law. i e 85-8 46

See Revenue and Taxation, Transportation,
Law Enforcement, Insurance

MUNICIPAL LEAGUES OR ASSOCIATIONS

Dues paid to associations by cities and counties may be used
for lobbying for appropriate public purpose. ........... 89-7 61

Association of Idaho Cities and Idaho Association of
Counties are private entities whose records are not public
(=T00) (1 89-7 61

Elected officials may discuss and determine public policy
issuesat association meetings, butlocal public policy must be
determined and adopted only after compliance with Idaho
JaW. o e e e 89-7 61

OPEN MEETING LAW

Hospital Board meetings and records. ................ 75-7 22
Secret ballot in Idaho House of Representatives meeting in
violation of Open Meeting Law. .................... 77-13 115
Application of Open Meeting Law to particular groups and
AZENCIES. & vt eeevnneeneeeenneeeonnnnnneeennnns 77-30 180
Executive sessions to consider or evaluate personnel matters
exempt. Final actions made in open session. ........... 77-44 226
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Exchange of information relating to foreseeable board action
must be held in open meeting except when executive session

permitted. ..., ... i e 77-66 314
BRA Board of Commissioners’ violation of Open Meeting
Law and consequences of violation. ................. 81-15 161

Commission of Pardons and Parole is subject to Open
Meeting Law and required to open all meetings to public

except those conducted in executive session. ........... 85-9 50
Only documents excluded from public inspection by statute

may be considered in executive session. .............. 85-9 50
Voting by public agencies must be conducted in public. 85-9 50

PARDONS AND PAROLE

Commission for Pardons and Parole may schedule initial
parole hearing prior to expiration of inmate’s determinate
sentence so inmate may be paroled on date he becomes
eligiblefor parole. ...............ccoiiiiiiiiian.. 91-8 96

PARKS AND RECREATION
Right of way does not authorize use aspark. .......... 76-14 74

Concurrent resolutions indicative of legislative intent do not
supersede or replace laws. Property canbe transferred from
one state agency to another without compensation. .. ... 77-64 304

PLANNING AND ZONING

Lack of services justifies denial of rezoning request. .. ... 75-5 14
County required to have zoning commission. .......... 75-18 53
Public hearing on zoning changes — Qualifications of

COMMISSION MEMDETS. .« o.vvvevvnenrneneneennnnnns 75-43 150
Clarification of disclosure and disqualification due to

conflict of interest on Planning and Zoning Board. ...... 76-15 77
Legality of waiving ordinances for disaster housing. . . ... 76-25 109

Prohibitions on Planning and Zoning Commission
membership. ......... ... . i i 76-27 116
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Planning and zoning standards. Distinctions between use of
police power and eminent domain. .................. 77-10 96

Validity of ordinances requiring minimum lot size. Sub-
standard lots may have to be combined to comply. Zoning
and inverse condemnation. ................0000.... 77-14 119

County Commissioners must exercise planning and zoning
powers or provide for planning and zoning commission.
Local governments directed to prcpare comprehensive plans

and zoning ordinances. .............ciiiiieeennn. 77-22 147
Effect of local planning and zoning requirements on state
01 (0]1<17 -3 77-37 204
Repeal of Local Planning Act. ..................... 78-7 23
Local Planning Act requires adoption of zoning
OFdINANCES. .. v\vivtvinnieiniiesnerenennnnnss 81-18 175
Recording of survey statutes is supplementary to existing
laws. .. e e 82-5 74
Duties of Planning and Zoning and of City Council
regarding “material changes” in comprehensive plan. .... 82-6 77
County zoning ordinance regulating lake encroachment
preempted by Lake Protection Act. ................. 83-6 69
State agency compliance with county ordinances enacted
pursuant to the Local Planning Act. ................. 92-5 36
State constitution or statute may preempt the application of
county ordinance to a state agency. ................. 92-5 36

“Adequate evidence” of a public land survey corner
MONUMENE. oot tvtiinnneerneenesneennsennssns 92-3 36

Liability for the removal, injury, or defacement of a
monument setas a permanent boundary survey marker bya
professional land surveyor. ................. 0. .00 923 20

Authority of the Board of Professional Engineers and Land
Surveyors to institute a legal action for the replacement of
damaged land survey monuments. .................. 923 20
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PRIVATE LANDS
Right of way not authorized for use as park. .......... 76-14 74

Tie-in of exclusive right tosell lots in sale of real property for
subdivision is restraint of trade. ..................... 78-41 173

State’s right to geothermal resources on private land and
formerstateland. .......... ... ... oo, 79-11 64

PUBLIC EMPLOYEES

Collective bargaining right of state employees. ......... 75-11 30
Deferred Compensation. ..............ccceveeun.... 75-40 125
“Moonlighting” by state employees. Executive and admin-
istrative officers defined. ............... ... .. L. 75-41 144
Comprehensive liability coverage for volunteers assisting
(P 75-57 207
Legality of incentive awards. ....................... 75-58 211
Compensation for holidays. ....................... 75-62 220
Legality of deferred compensation. .................. 76-16 82
Legality of state regulation concerning height and weight of
newly hired firemen. ................ ... ..ol 76-29 126
Age requirements for firemen. ..................... 76-36 155
Garnishment of city employees’ wages. ............... 76-40 169
Ratio for granting compensatory time. Definition of execu-
tive, administrative and professional classes. ........... 76-47 188
Legality of reallocation of pay grade classes by Personnel
CommISSION. .. .vitetiiiie it iiiiiiiiaanann 76-48 194
Extra pay due to disaster emergency for county officials and
eMPlOYEES. .« ittt i e 76-55 221
Responsibilities defined in development of compensation
plans for classified service. ............. ..ol 76-64 273

Platoon commanders of municipal fire departments may be
excluded from union membership. .................. 77-8 90
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Compensation of overtime hours. ................... 77-16 125
State has no liability to aid retirement fund beyond amount
infund. ... ... 77-57 278
Personnel Commission rules and regulations regarding
promotions, compensation of public employees. ........ 77-27 167
Funding of state compensation plan. ................ 78-1 1
Participation of state employees in state-held public
AUCHIONS. .+ v vvteee s et s einennnnennnennnennnnsss 78-8 25
Requirements relative to collective bargaining and compul-
sory arbitration. ............ .. ittt 78-14 55
Change of pay gradeby IPC. ...................... 78-16 60
Exemption of city/county employees or volunteers from
workers’ COmpensation. .........ceeeeeeeeeeennnns 78-22 86
Review by commissioners of confidential personnel files of
police officers. ........ccovieiiiiiiiinieiiinnenn, 78-23 93
Legislation required to change Public Employee Retirement
System ACL. ....oitiiii it i i e 78-27 111
Clarification of employment of directors and staff at regional
1 20 PRI 78-30 119
Effects of cost-of-living adjustments in retirement benefits. 78-31 122

No contflict between statute adopting monthly basis for in-
grade increases and longevity increments, and statute
adopting hourly basis for payroll, vacation or annual leave,

SiCkleave, etC. .. vvvv ittt i i e it 78-39 163
Non-vesting of in-grade advancements. ............... 79-25 155
Payments made to employees due to illness or disability are
separate from wages. ..........cciiiiiiiiiieienn.., 80-28 149
Compensation for more than forty hours per week. . . ... 81-17 170
The state must defend and indemnify claims brought against
employees under Idaho Tort Claims Act. ............. 86-2 16
For purpose of Social Security Act [42 U.S.C. § 409(3)],
State of Idaho must meet sick pay exclusion requirements.  86-3 18
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For retirement purposes, “salary” includes “cafeteria plan”
benefits to extent employee has right to elect cash benefits
undertheplan. ............. ... il 86-12 67

PUBLIC FUNDS

Disposition of Capitol Building Fund limited by Idaho
Admission Bill. ...t 75-48 175

Limitations upon use of monies in search and rescue fund. 76-11 69

Legality of providing and funding temporary housing sites
for disaster emergency. .............ciiiiiiiainnnn 76-25 109

Appropriation of public funds for celebrations,
entertaiNment. .........cuvveeereernnnnnnneeseens 78-44 189

Grant or loan of public funds in aid of privately owned
railroad by state or political subdivisions. ............. 80-7 26

Provisions allowing investment of public funds in savings
and loan associations do not apply to permanent endow-
ment, state insurance and fireman’s retirement fund. .... 80-18 92

Prudent Man Investment Rule controls all assets of state in
fiduciary capacity. .......ccovieeiiiiiiiiiiaeeeia 82-7 82

Department of Water Resources not allowed to expend
monies from Water Administration Fund not legislatively
appropriated. .. ... ... e 82-8 97

Constitutional and statutory restrictions on state funds
affecting participation in federal delay of draw down
ProOCEdUrES. .. vvittie it it it e 83-7 76

Statutes do not prohibit use of federal delay of draw down
procedures for Employment Security Fund but practical
problems make use of such procedures unavailable. ..... 83-7 76

PUBLIC LANDS
Governor voting member of Land Board. ............. 75-53 196

When liens may attach upon real and personal property
pursuant to the Idaho Forest Practices Act. ........... 76-4 42

Discretion of State Land Board to lease lands for oil and gas
EXITACHON. ..o vvvvtetteneenreaneneeeeaneens 777 89
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State can issue geothermal, oil or gas leases at Harriman
StatePark. ......... ... o il 77-70 327
State Land Board may promulgate rules authorizing com-
petitivebidding. ......... ... oo il 78-6 20
“Ten-percent fund” re state timber lands not for fire
SUPPIESSION. & v v v veeeenreneeenneesnesnnennannsns 78-28 114
Reinstated land sale contracts reserve mineral rights. ....  78-38 158

Enforcement authority of State Board of Scaling Practices.
Scaling methods permissive. .............cc00vunn. 80-10 48

State Board of Land Commissioners’ authority to determine
size of manageable unit in regard to grazing leases. ..... 81-8 89

Addendum to Attorney General Opinion 80-10 relating to
scaling law. ... ... e e 82-A 39

Statute requiring Board of Land Commissioners to prescribe
that timber sold from state lands be manufactured into
lumber or timber products within Idaho is unconstitutional. ~ 84-9 85

State Land Board may look to county land use restriction
ordinances for advice and recommendation in determining
future use and administration of lands within county but
need not abide by those county ordinances. ........... 91-3 36

PUBLIC OFFICIALS

Prosecuting attorney may not serve corcurrently as member
of Idaho Legislature. ..............cccoiieiinnn... 86-6 38

Elected officials of state executive branch may not receive

cash compensation for unused vacation leave at end of their

13 91 (TS 86-15 80
PUBLIC UTILITIES COMMISSION

Effective date of law which suspends public utility rate
increases prospectivelyonly. ............ ... ... ... 75-30 97

Term of office of Public Utilities Commissioner whose
nomination is not reconfirmed. ............ ... oot 79-3 26

Constitutionality of “exclusive franchise” language of pro-
posed telephone deregulation bill, HB. 149, ........... 87-2 10
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PUBLIC WORKS

Legality of lease-purchase contracts by state. .......... 75-51 86
Subcontractor must hold license to be eligible to bid. ....  75-60 217
Power of Department of Labor and Industrial Services to

enforce building codes re schools and state buildings. ....  76-9 65
Application of Building Code Act to existing buildings. 76-50 201
Building Code Act supersedes county building code. ....  76-59 243

Exclusion of health facilities from state construction and
building requirements does not exclude private contractors

from public works contractors licensing requirments. ....  77-11 109
“Personal services” defined relating to duties of purchasing
agent when bidding process is required. .............. 77-17 129
Application of public bidding laws to city libraries. ..... 77-32 186
Engineering services are “personal services” exempt from
bidding requirements. ............ . 0 iiiiiii.. 77-42 221
Bothlicensed engineers and architects may prepare electrical
plans for buildings. ........... ... il 77-59 286
Bid process in awarding contract to Idaho Board of
COITeCtiONS. . v 'vvviiie it iiiieennnnennnns 78-2 7
Use of design method in construction of public facilities. 78-19 71

Applicability of competitive bid requirements to a local
BOVEIMMENL. .\ vvvvveeneernsnrennneesnnaesnanes 80-24 121

Compliance with Building Code Advisory Act by local
BOVEIMMENLS. .. vvvvetttnnneneeeerononnnaaensas 81-5 73

Upgrading a license by sub-contractor in order to accept a
contract from general contractor. ................... 81-11 106

Electrical contractor must be licensed before submitting bid
to perform electrical work. ........... ... .ol 83-9 87

Jurisdiction of projects that cost more than $5,000, with
some exceptions, resides in the department of administra-
tion, division of public works. Such projects must be
competitively bid. ........... ... i, 89-2 20
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Division of public works may choose to use in-house
maintenance personnel on project. .................. 89-2 20

REVENUE AND TAXATION

Legality of local option taxation. ................... 75-12 11
Sales tax fund — City share. ...................... 75-14 45
Depreciation schedule — Licensing of pleasure boats. ...  75-17 53
Taxation of leased sprinkler pipe. ................... 75-29 91
Assessed valuation — Calculation of “circuit breaker” tax

relief. ... .. s 75-33 102
Exemption of religiousbody. ...................... 75-34 105
Tax Commission may obtain records from Bureau of Vital

Statistics. . ...voviiiii e 75-35 108
Weather modification district. ...................... 75-50 183
Double assessment for property tax evasion. .......... 75-63 224
Sales and use tax exemptions. ............coeiiinnnn 75-64 229
Property purchased by city not subject to delinquent

PIOPEILY tAXES. .+ vvvveeevverrrnnrennaesonesonnnss 75-66 239
County must collect school district levy. .............. 75-67 241

Constitutionality of bill requiring assessor to prepare
assessed value base and adjusted gross income base for

county commissioners to fix tax levy. ................ 76-18 88
Requirement of both spouses’ signatures on back of tax

refund warrants. .......... ... 00 iiiiiieieen.. 76-20 92
Definition of real and personal property. Assessment of

condominiums as personal or real property. ........... 76-22 97
Two mill district court tax levy. .................... 76-33 138
City of Grangeville entitled to revenue from sales tax fund

from Idaho County. .............ccoiiiiiiiiiinn, 76-37 159
Abatement of ad valorem taxes. .................... 76-38 163
Exemption of pollution control devices from taxation. ...  76-44 178
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Procedure for receipt by counties. Statutes prohibit direct
deposit-electronic funds transfer. ....................

Tax Commission may not release names of persons or
companies receiving Sales Tax Seller’s Permits. . .......

Tax Commission may release information to Department of
Health and Welfare from income tax returns relating to
support of dependents and location of such persons.

Actual and functional use of property is primary test for
value of real property. ........covviiiiiinnnnnnannn

Discretion to levy tax upon lands, improvement or personal
property in a uniform manner. .....................

Duties of county Boards of Equalization. .............
Contributions to charities, proper use of tax funds. ......

Legislative prohibition against state ad valorem tax levies
while sales tax isineffect. ................. ... ...,

Payment of health benefits through “self-funded” medical
51

Tax Commission not authorized to collect hotel/motel
occupancy or liquor by the drink taxes. ..............

One-percent property tax initiative. .................

County certification of tax levies and repayment of tax
anticipation notes. Definition of cashbonds. ..........

Effective date of Proposition (Initiative) One. .........

One-percent initiative and budget freeze law limitations on
local improvement district assessment and new taxing
dIStriCES. .« oo v et e

Ballot proposition for budget limitation override. . ......

Definition of “taxing district” and interpretation of restric-
tions imposed by budget freeze. ....................

Constitutionality of 2% inflation cap of one-percent
IMEIALIVE. . .voe ettt eneeenanns
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Property value increase adjustments under one-percent

Iitiative. ...ttt 79-17 105
Pre-payment of taxes. ..........ccvveiiiiiniiinnnn 79-22 137
Constitutionality of delegating collection of Idaho income
taxto IRS. ... . 79-24 149
Valuation of depreciation on taxable personal property. 80-3 9
Appropriation of Sales Tax Fund to Capital Reserve Fund of
Idaho Housing Agency ..........ccovviiviennnnnn. 80-4 13
Inclusion of sale or consumption of animals in determining
what is agriculturally produced for income tax purposes. 80-8 37

Prior override not included in frozen operating budget
funded by propertytaxes. ..........cciiiiinenaaannn 80-13 60

Determination of emergency fiscal powers available to local
governments and governor’s authority to use state resources

to meet those emergencies. ...........ovveenieerenns 80-16 80
Authority of local taxing districts to impose fees to fund
services currently funded by ad valorem tax revenues. ...  80-21 106
Assessor’s duty to refine estimates of 1978 market value to
maximize equity in property taxation. ............... 81-6 76
Assessment of taxable real property at fair market value
versus automatic 2% inflationary increase. ............ 81-12 113
Constitutional prohibitions against a state coining money or
establishing legal tender. .......................... 82-12 126
Effect of one-percent initiative on the use of city tax
anticipation notes and registered warrants. ............ 82-14 137
Effect of conflicting language in bills passed by legislature. 83-5 36

Absent statutory or case law governing priority of payment
between current and delinquent property taxes, Tax Com-

mission may promulgate regulations consistent with statute. ~ 83-8 84
Sale of photocopies by county authorities is retail sale subject

to tax under Idaho Sales Tax Act. .................. 84-2 25
Effect of repeal in bill lacking “unity of subject and title.” 84-10 87
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Personal property tax liens superior to prior perfected
purchase money security interests. .................. 85-1 5

Higher tax on wines produced outside state of Idaho is
unconstitutional. ......... . 00 i 86-14 76

Transfer fee imposed on delivery and storage of petroleum is
not a tax on gasoline or fuel and does not violate article 7, §
17, of Idaho Constitution. .............ccovvuvn.en. 90-2 9

HB. 92, affecting computation of income taxes paid by
nonresidents, may not withstand separation of powers

challenge. .........ccoiiiiiiiiiii i 91-2 21
H.B. 94, limiting production exemption for sales and use
taxes, may not withstand separation of powers challenge. 91-2 21

City of Sun Valley may require vendor of ski lift tickets and
retailer of building materials to collect local option sales tax
at time of sale to remit same tocity. ................. 91-6 70

One Percent Initiative requirement of super-majority of
two-thirds of qualified electors in any given district consider-
ing “special tax” is unenforceable as there is no means of
determining number of qualified electors in a given district. =~ 91-9 98

An initiative, however badly drafted or facially unconstitu-

tional, may be placed on ballot for consideration by voters.  91-9 98
SELF-REGULATING AGENCIES

ACCOUNTANTS, STATE BOARD OF

Distinguishing between Certified Public Accountants and
Licensed Public Accountants. ...................... 77-25 159

Legislature may restrict use of word “accountant” to licensed
and certified individuals. .................. ... ... 86-1 5

BAR ASSOCIATION, STATE
Legality of interim billing. ......................... 75-36 111

HEARING AID DEALERS AND FITTERS,
STATE BOARD OF

Certification of hearing aid dealers and fitters —
Audiologists. ........iiiiiiii i it 77-5 81
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DENTISTRY, STATE BOARD OF

Subdivisions of state may not become members of corpora-

tions nor perform license examinations outside state. ....  77-20 141
MEDICINE, STATE BOARD OF

Malpractice inSurance. .............coiiiiiinianenn 75-47 167
NURSING, STATE BOARD OF

Nurse practitioners may be regulated and licensed. . ... .. 77-60 289

Rules governing conduct of certified nurse anesthetists need
only be promulgated by Board of Nursing. ............ 87-12 89

PODIATRY EXAMINERS, STATE BOARD OF

Podiatrists are “health care providers” within meaning of
IdahoCode. .........ccociiiiiiiiiiiiiinnnnnn. 77-19 138

PROFESSIONAL ENGINEERS AND LAND
SURVEYORS, STATE BOARD OF

Recording of survey statutes is supplementary to existing
laws. . e 82-5 74

STATE BOUNDARY

State’s full civil and criminal jurisdiction extends to all

activities on Idaho side of main navigable channel of river

forming state boundary. ................. ... ... 88-7 48
STATE BUILDINGS

Legality of certain titles and leases. Sufficiency of Senate
Concurrent Resolution to authorize construction. ....... 76-35 147

Propriety of legislative approval of agreement prior to its
execution. Footage and dollar limitations for capitol mall. 76-39 165

Legality of using permanent building funds for building
programming and space planning studies. ............. 77-6 85

Ownership of buildings erected by Building Authority does
not transfer tostate. ......... ..o i, 77-49 239

Appropriation of Permanent Building Fund to state
AEENICIES. .+t v vvvreereeenrnnnnanneeeeeeaanaananas 80-1 1
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Power and procedure for State Building Authority to acquire
and dispose of state buildings. .................. ... 83-2 30
TRANSPORTATION
Road easements on state lands may not be acquired by
adVerse POSSESSION. .. .vvvvrernnerrnnnereennnonnns 75-32 100
Powers of Highway Department commissioners. ....... 75-69 244

Legality of agency to provide services for non-profit
OrganiZations. . .........oeeeiunnnnnneneeennnnnns 76-41 171

Legality of including value engineering specification in
standard specification for highway construction. . ....... 77-31 184

Advertisement of motorist services on highway signs
authorized by law. ............oiiiiiiiiiiiiia 77-34 193

Governmental subdivision duty to maintain highways.
Encroachment on highways. Public easements on rights of

WY, vttt ettt 77-38 207
Grant or loan of public funds in aid of privately owned
railroads. ... i e 80-7 26
After July 1, 1983, only Department of Transportation has
authority to suspend or revoke drivers’ licenses. ........ 83-3 36

Agreement of understanding allowing Department of
Transportation to conduct administrative hearings to
suspend or revoke drivers’ licenses in name of Department of
Law Enforcement contrary to express statutory language
and therefore ultra vires. .............. ...t 83-3 36

Department of Transportation has discretion to reallocate
funds among programs within agency. ............... 83-3 36

Statute providing for suspension of a driving license as
punishment for drinking or possession of alcohol by minor in
times and places unrelated to operation of motor vehicle
unconstitutional. ........... . i i, 84-5 48

See Motor Vehicles
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UNCLAIMED PROPERTY ACT
The Unclaimed Property Act as applied to unclaimed funds

during bank liquidation. .......................... 85-6 38
VETERANS

Durational residency requirements for access to medical

care for veterans are unconstitutional. ................ 91-10 125

WATER RESOURCES

Bureau of Reclamation water rights for Ririe Dam subject to

rights of prior appropriators. ............ ...l 75-20 59
Interstate water use. ..........cceiiiiinrneannenn. 75-22 64
Hayden Lake Irrigation District subject to State Board of

Health. ....... ... i, 75-31 98
Liability for Barber Dam. ......................... 75-45 154
Validity, enactment and effect of State Water Plan. . .... 77-26 162
State Water Plan and its relation to Idaho laws and

Constitution. ........coiiiiiiiiiiiii i 77-65 307
State’s right to geothermal resources on private land and

formerstateland. ............ ... oLl 79-11 64

Department of Water Resources not allowed to expend
moneys from Water Administration Fund not legislatively
appropriated. . ... .. i i i i e 82-8 97

Water Resource Board has the autherity to issue revenue
bonds for hydroelectric power project. ............... 85-2 9

Provision purporting to allow legislature to reject approved
minimum stream flow application by concurrent resolution
is unconstitutional. ........... ... ..o, 87-6 45

Idaho’s share of Bear River water under the Bear River
Compact cannot be allocated for use in another state. ...  89-1 5

Interbasin transfer of Bear River water from joint project in
Idaho to Utah or Wyoming will not create legal precedent
affecting other river basins in the state. ............... 89-1 )
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Water Resource Board has authority to issue revenue bonds,
separately or join:ly with other compacting states, to fund
Idaho’s share of joint water project on Bear River. ...... 89-1 5

Changes to state water plan are not changes under art. 15,
sec. 7, of Idaho Constitution. ...................... 91-5 61

Legislature is free to enact specificlaw approving, amending
or rejecting Comprehensive State Plan: Fayette River
Reaches. .......cccivviiiiiiiiiii i, 91-5 61

Water District 1 (Committee of Nine) is instrumentality of
state charged with assisting Department of Water Resources’
duty to provide for distribution of public waters. ....... 91-7 81

WATER SUPPLY BANK ACT

Forfeiture period should be tolled whenever a water right is
placed into the bank. ............................ 88-4 29
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31-1401 through 1437 .........ccviiiiiiienn. 78-14 55
31-1420 oo e e e 77-48 237
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31-2003 L. e e e 76-17 85
31-2003 L. e e e 77-56 269
312003 L e e e 87-3 19
31-2103 L e e e 77-40 216
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33601 ... 82-3 52
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30-119 oot e 81-4 67
30-145 o, 77-52 250
30264 . 75-35 108
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40-1611 ... 75-69 249
40-1611 ..o 79-6 38
40-1613 ... 75-69 249
40-1615 ... 79-6 38
40-1620 ... 80-16 85
40-1636 ... 79-6 38
40-1637 ... 80-16 85
40-1638 ... 80-16 85
40-1665 ...t e 75-69 249
40-2202 ... 78-2 7
40-2203 ... e 78-2 7
40-2205 .. e e 77-31 184
40-2703 ..o 80-5 19
40-2705 ..ot e 80-5 20
40-2706 ... 80-5 19
40-2706 . ...t 80-5 20
40-2708 ... 80-5 19
40-2708 ... 80-5 20
40-2709 ... 75-14 45
40-2709 ... 76-37 159
40-2710 .ot e 8G-5 19
40-2710 ..o 80-5 20
40-2718 o e 80-5 19
40-2729 . 80-5 19
40-2729 .. 80-5 20
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40-2828(5) v vviiii e e 77-34 193
40-3001 ..o e e, 80-5 19
A1-102 i e e e 76-5 46
A1-102 . e 77-36 197
41-102 . e 78-9 30
41-103 L e e 76-5 46
41-103 . e 77-36 197
41-103 o e 78-9 30
41-110 .o e i e 76-5 46
41200 ..t e e e, 77-54 256
41220 .ot e e e 77-55 266
A1-305 .ot e e 76-5 46
A1-305 .ot e e 77-36 197
41-305 .ot e 78-9 30
41-312 i e e 77-54 256
) K A 75-71 254
41-500 .. e e 75-27 81
41-503 . e e 77-54 256
41-506 ... e e e e 75-27 81
B1-506(1)(J) +evvrrriiii ittt 78-10 34
41-506(1)(B) +eiit i e 77-36 197
A1-506(1)(Q) v v e 77-36 197
Y K 91-7 81
T L 91-7 81
Title4l,Chapter 7 ........coviiiriiiinnennnnnn 82-7 82
41702 . e i 82-7 82
41-703 Lo e e e e e 82-7 82
41-706(1)(2)(3) vvvveerr ittt 82-7 82
A1-707 e e e 82-7 82
A1-708 i i e 82-7 82
A1-709 i e 82-7 82
3 o 82-7 82
. g ) LA 82-7 82
A1-713 e e 82-7 82
3 ) S 82-7 82
B1-716 oot e e 82-7 82
A1-T17 o e 82-7 82
41-719 i e et 82-7 82
A1-720 e e e 82-7 82
A1-72] e e 82-7 82
A1-722 i e e e 82-7 82
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K 82-7 82
A1-735(1) o oeee e e 82-7 82
41-1021 ..o e 75-71 254
41-1024 ... e 75-71 254
41-1034 ... e 76-26 113
41-1035 oot e 76-26 113
41-1036 ..ot e 76-26 113
41-2005 ... e e e e 76-2 5
41-2301 ..o e 77-54 256
41-2302 ... 77-54 256
41-2304(2) ..ot e e 77-54 256
41-2829(2) . oiii e e e e 78-1 1
41-2849 ... e e 78-1 1
Title 41, Chapter 37 ...t 78-20 74
41-3707(4) . oovviii e e 78-20 74
1-3712 oo e e e e e - 78-20 74
) K I 1 () T 78-20 74
41-4003(1)(2) vvvviiiiiiii i e 78-13 47
41-4012(1) ©vvvee e e 78-13 47
414302 ... e e 78-35 140
4144304 . ... e 78-35 140
41-4305(11) o ovvriii e e e 78-35 140
41-4308 ... e 78-35 140
Title 41,Chapter44 ..............coovvvvinn... 87-8 62
41-4401 ... .. i 87-8 62
41-4403 ... 87-8 62
41-4404 . ... ... 87-8 62
41-4405 ... e 87-8 62
41-4406 ...t 87-8 62
41-4407 ..o e 87-8 62
41-4408 ... . e 87-8 62
41-4902(1)and (2) ....vvriiiiiiiii e 90-2 9
41-4908(1)(2)3)7)(8) and (10) ....''eeevrnnn... 90-2 9
4144909 ... 90-2 9
B2 e 79-11 64
42-106 ... e 91-7 81
42-114 (Supp. 1988) ......coiiiiiiiiiii 88-6 41
Title42,Chapter2 .........cciiiiiiennnnennnn 79-11 64
42213 e 79-11 64
42-220 ... e 88-6 41
42-22] e 82-8 97
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0 88-4 29
42-222(1) vt e e e 88-4 29
42-222(2) vttt e e e 88-4 29
42-222(2) (Supp. 1988) ......cvviiiiiiii . 88-4 20
B2-226 it e e e 79-11 64
42-237(2) v uveii i i et e e 82-8 97
42-238(a) it i e e e e 82-8 97
42-238(2) « i e e e 82-8 97
42-313 e e, 89-1 5
42-405 ...t e e e, 75-22 64
42-501 .. e e 88-6 41
) 1-7 81
42-602 ..o e e et e 9i.7 81
42-604 . ... e 91-7 81
2 J 91-7 81
42-605(1) o ovir i e i e 91-7 81
42600 ...t e e i e 91-7 81
A 91-7 81
42-608 ... e et 91-7 81
42-611 .o e e e 91-7 81
42-612 e e 91-7 81
42-612,€860. +eviiiiiit i 91-7 81
42-613 i e e e 91-7 81
AZ2-613A .. e e e 91-7 81
Q2-615 i e e e 91-7 81
42-618 i e e e 91-7 81
42-619 ... e e 91-7 81
2 - ) 82-8 97
42-1709, €t S€0 .« . vviieit e 88-2 13
0 O 88-2 13
8 0 75-45 157
0 U 1 () TSP 88-2 13
42-1713 o e e e e 82-8 97
2 7 S 88-2 13
2 7 7 88-2 13
2 7 75-45 157
2 K 85-2 9
R K 2 77-26 162
42-1732 i i e, 85-2 9
42-1732 (Supp. 1988) ......cciiiiiiiiiiii. 89-1 5
42-1734 . e e 77-65 307
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A2-1734 . e 82-3 52
A2-1734 i e 89-1 5
42-1734, €580, «vvvvvvner it 91-5 61
42-1734(1)(5)(6)(7)(11) (Supp. 1988) ............ 89-1 5
B2-1734(X)(S) v v vvvene et eriiinineneeeennnnnns 85-2 9
42-1736 ot e e 77-65 307
B2-1736 it e e 77-26 162
42-1738 it e 77-65 307
42-1751(d) v vvviiee e e e 85-2 9
A2-1752 i e e 82-8 97
A2-1752 i e e 91-7 81
A2-1753 it e e 82-8 97
42-1760 ...t e 91-7 81
42-1761 .ot e e 88-4 29
42-1761 i e e 91-7 81
42-1761 through 1766 (Supp. 1988) .............. 88-4 29
42-1762 ot e e 88-4 29
42-1762 .ot e et e 91-7 81
42-1763 it e e 88-4 29
42-1763 (Supp. 1988) .. 88-4 29
42-1764 oo e 88-4 29
42-1764 (Supp. 1988) ...... ..ottt 88-4 29
B2-1765 it e e 91-7 81
42-2025 L. e 88-6 41
Title 42, Chapter28 .........ccovvevievnnnnnn.. 89-1 5
42-2801 .. e 89-1 5
423105 i e e 82-3 52
42-3200 i e e 77-12 110
42-3202 i e e e 80-22 113
B2-3202 i e e 91-9 98
42-32012(€) vvviit i e 80-1¢ 85
42-3212(M) . ii e e 80-22 114
B2-3402 .. e e 89-1 5
42-3402 (Supp. 1988) ...ciiiiiiii e 89-1 5
B2-3708 i e e e 82-3 52
R T ) 81-10 102
42-3812 ... i 81-10 102
42-3901 .. e 75-47 167
B2-3005 L. e e 82-8 97
Title 42, Chapter 40 ...........ccoviiinnnnnnnnn 79-11 64
42-4001 ... e 79-11 64
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828001 o, 82-8 97
82-4002(C) - ennnnee e 79-11 64
82-4003 .o 82-8 97
82-8005 e, 79-11 64
A2-8005(E) v v veeeeee e 79-11 64
B2-8006(E) « v v v e ee e e e 79-11 64
B3-418 .o 80-16 81
B3-B14 oo 80-16 86
B3-618 . 80-16 86
B4-103 .t 90-6 40
B-107 oo 75-11 30
B8-107 oo, 80-6 22
B4-107 oo 80-6 23
B4-10TA oot 80-6 22
B4-10TB oo et 80-6 22
B4-1105 oo 78-2 7
B4-1202 ..ot 77-16 125
84-1203 ..ot 77-16 125
BA-1801 .ot 80-6 23
B4-1801 oot 80-6 24
44-1801 through 1811 .....ovuueeeenneeennn.. 78-14 55
B4-1801(2) -« v e e e 77-8 90
BA-1802 ..o 77-8 90
A4-1803 .ottt 778 90
B4-1811 oo 80-6 23
BA1811 oot 80-6 24
842301 .. 90-6 40
842303 ., 90-6 40
B5-613 ot 759 27
B5-615 e 75-9 27
86-T22 oo 91-9 98
B6-1001 ..o 76-25 109
86-1001 .ot 80-16 86
B6-1002 oot 89-9 78
86-1002(3) -+ v e 80-16 86
86-1003 e 89-9 78
46-1003(1) a0 (6) .« -+ v, 89-9 78
86-1003(2) oo et 89-9 78
B6-1006(2) e e e e 89-9 78
86-1006(3) v v veeeee e 89-9 78
86-1008 ..ot e 76-34 142
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B6-1008 ..t e 80-16 81
B6-1008 ..o oot 80-16 86
861008 .. vttt 80-19 98
86-1009 .. 89-9 78
46-1009(1) through (5) .. vveeennneeenannnnns 89-9 78
86-2009(2) vt 76-55 221
B61009(2) - -, 89-2 20
B6-1009(6) e nnveee e 89-9 78
B6-1010 v et e 89-9 78
B6-1011 e, 89-9 78
B6-1011(2) « oot eee e 89-9 78
B6-1014 .ot 89-9 78
B7700 ..o 77-70 327
A1) B 777 89
1) 78-38 158
ATT00 oo 79-11 64
B7702 oot 77-7 89
A7708 oo, 77-7 89
A7T08 oo 81-8 89
A7-7353) « v e et 82-7 82
Title 47, CRAPLET 8 .+ v v v e e eeeeeeeeenns. 78-6 20
A7-800 ..ot e 777 89
AT-808 ..ot 79-11 64
Title 47, Chapter 16 ... oonvveeeeeneeeeannnn, 79-11 64
AT-1601 oo et 79-11 64
A7-1602 oo e 79-11 64
AT-1608 vt 79-11 64
A7-3727 oo 78-20 74
A8-100 .ottt e 78-41 173
A8-603(2) et e 77-5 81
89-T01(I) + v et e e 77-35 195
89-101(Q) o enneneee et e 78-9 30
49-101 through 157 .o ouvveeeeee e 78-42 178
A9-127(E)E) + e e 78-9 30
89-128(D) + e et 78-9 30
89-130 ..ot 77-35 195
B9-158 vttt 80-21 109
89217 o 75-17 51
89218 ..t 75-69 249
89-232 85-8 46
89-333 o 85-8 46
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49-233 through 246 ..............cciviinne... 79-19 116
49-245 e 79-19 116
49-301 L. e 83-3 36
49-306 L 83-3 36
49316 ...t e 79-5 35
49-319 L. e e 79-19 116
49-322 L e 79-5 35
49-330 L. e 83-3 36
49-352 L e 84-5 48
49401 ... e 83-3 36
49-405 ... e 83-3 36
49-407 . e 83-3 36
49-412 L e 83-3 36
49-423 L e e 83-3 36
49-501 through 918 ......... ... ..ccoiiiaea.. 78-42 178
49-513 e e e 75-69 249
49-526 . e 77-58 280
49-534 L e 79-6 38
49-578 e e 77-58 280
49-592 . e e 83-3 36
49-602 ... e 77-58 280
49606 . ... e 77-58 280
49-645 ... e 77-58 280
49-683 .. e 79-6 38
49-703 L e e 75-69 249
49-730 .ot e e 77-58 280
49-801 through 849 ........................... 78-42 178
49802 ... e 77-58 280
49-906 ... e 75-69 249
49-1001 ...oiii e 83-3 36
49-1001 ..o e e e 80-24 125
49-1001 ..o e 80-24 128
49-1101 oo e 83-3 36
49-1102 ..ttt e e 83-3 36
49-1102 . e e 84-5 48
49-1102B ..vie i e e e 84-5 48
49-1103 oot e 83-3 36
49-1301 ... e 84-3 29
49-1301 ... e 77-15 122
49-1521 L e e 85-8 46
49-1533 L e 85-8 46
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49-1806 ... 71-15 122
49-1807 ... 77-15 122
49-1808 ... 71-15 122
49-2601 ... .. 83-3 36
49-2603 .. ... 83-3 36
49-2605 ... .. 83-3 36
49-2608 ... .. 76-11 69
49-3104 ... 83-3 36
49-3105 ..o 83-3 36
49-3107 ..o 83-3 36
49-3501 ... 83-3 36
49-3506 ... ... 83-3 36
49-3508 .. e 83-3 36
49-3510 .. 83-3 36
49-3602 ... 83-3 36
49-3605 ... 83-3 36
49-3606 .. ... e 83-3 36
49-3608 ... 83-3 36
49-3609 ... 83-3 36
49-3614 .. ... 83-3 36
49-3615 ... 83-3 36
49-3616 ... 83-3 36
49-3618 ... 83-3 36
49-3621 ... 83-3 36
49-3622 . e 83-3 36
Title SO . ovvv i 89-7 61
50-101 oo 84-4 35
50-101,ets€q. .vviiiiiiiiii i 89-7 61
50-102 .o 71-21 145
50-204 ... e 81-7 78
50-209 ... 80-2 5
50-209 ... 80-2 7
50-209 ... e 80-2 6
50-209 ... 84-4 35
50-209 ... 87-3 19
50-235 L 79-14 81
50-301 L. 76-3 7
50-301 e e 79-i4 81
50-301 .o 89-7 61
50-302 .. e 76-69 249
50-302 L e 76-3 7
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50-302 .. e 78-42 178
50-302 L. 84-4 35
50-302 ... 89-9 78
50-302A .. 84-4 35
50-307 ..o 79-14 81
50-312 oo 80-16 84
S5O-313 Lo 80-16 84
50-315 oo 80-22 113
50-321 L 78-25 101
50-322 80-7 34
50-323 88-3 21
50-325 L 89-1 5
50-329 78-25 101
50-332 L 80-22 113
50-341(C) vvinii 80-24 122
50-341 e 80-24 123
S50-341 .o 80-24 125
50-341 Lo 80-24 124
50-341 .o e 80-24 126
50-341 oo 71-32 186
50-341 .o 80-24 127
50-341 o 80-24 128
S0-341 Lo 77-42 221
50-341(B) oo e 80-24 122
S50-341(B) v oo 80-24 123
S50-341(B) ..o 80-24 125
S50-341(B) ..o 80-24 127
50-34I(B) ..o 80-24 128
50-341(B) . ..o 80-24 129
50-34I(B) ..o 80-24 130
50-341(C) vvii 80-24 122
50-341(C) v 80-24 127
S50-341(K) v 80-24 122
50-341(K) oo 80-24 123
50-341(K) ovvviii 80-24 124
S50-341(K) vvvveiii i 80-24 127
50-341(K) ooviii E;(;—gg ;gg
50-412 ... e -

50-423 e 77-55 266
50-602 ..ot 78-25 101
50-608 ... e 77-21 145
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50-611 ..ot e 78-25 101
50704 .. e 77-21 145
50-705 .t e 78-25 101
50-706 ... 78-25 101
50-810 . viitt e e 78-25 101
50-902 ... e 78-25 101
50-904 ... 77-1 51
50914 ... e 77-1 51
50-1001, €t Seq. oo vvvvrrerrtrne e 82-14 137
50-1002 ... e 79-12 70
50-1003 ..ot e 79-12 70
50-1003 ..ot e 80-16 85
50-1006 ..ot e 79-12 70
50-1006 . ...t e 80-16 84
50-1006 . ..oiti e 919 98
50-1007 . oveee e e 79-14 81
50-1014 ... e 79-15 90
50-1016 . .vvvveiii e e 76-40 169
50-1017 ot e e 80-24 128
50-1018 ..oeie i e 80-16 84
50-1018 .o e 80-24 128
50-1019 .ot e e e 79-14 81
50-1030 ...t e e 79-14 81
50-1030 ..ottt e 80-9 45
50-1030 ..ttt e e e 80-21 108
50-1032 .ot e 80-9 45
50-1033 L. e e 80-9 45
50-1043 through 1048 ...............ccvventt. 79-14 81
50-1043 ... 91-6 70
50-1044 ... .. e 91-6 70
50-1046 ...t e 91-6 70
50-1201 oo e e 75-5 14
50-1203 ..o e e e 75-5 14
50-1204 ... e 75-5 14
50-1205 .. e 75-5 14
50-1210 oot e e 75-5 14
Title S0,Chapter 13 .............vviiiia.... 82-5 74
50-1301(3) «vvvveii e e e e 82-5 74
50-1301, €L SEQ. «vvvvrreei i 92-3 20
50-1302 ..ot e e 82-5 74
50-1314 .. e e e 82-5 74
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50-1316 . .iiit e e e 82-5 74
50-1326 ..ttt e e 82-5 74
50-1700 ... e e 77-12 110
50-1703 ottt e e 79-14 81
50-1703 it e 80-22 113
50-1707(C) v vvveeiiiee i e e 79-7 41
50-1710 . oiiirr e e 79-7 41
50-2000 ... e 81-15 161
50-2003 ... e 81-15 161
50-2004 ... i . 81-15 161
50-2005 ... e e 91-9 98
50-2006 ...ttt e 81-15 161
50-2006(2) . e e 81-15 161
50-2006(3) «oiiii i e e 81-15 161
50-2007 ..ttt e i e 81-15 161
50-2008 ... e 81-15 161
50-2001 .o e e 81-15 161
50-2017 it e e 81-15 161
50-20018 ...t e 81-15 161
50-2201 ... e 79-23 146
502700 .. e 75-18 53
Title 50, Chapter 29 ............coiiiiiii.... 91-9 98
50-2903(4) ...t e 91-9 98
50-2908 ... e 91-9 98
50-2909 ... e 91-9 98
50-2910 ... e 91-9 98
515401 ... e 77-56 269
52-202 i e e e 75-45 157
53-500 ... e 77-62 299
53-504 .. e e e 77-62 299
53-6700 . e e e 75-58 211
R o 77-24 155
54-113(2) vvvvii e e e e 81-11 106
54-190 ... e e 77-24 155
54-201, €580, . vvtiiiit e 86-1 5
54-202 ... e 86-1 9
54-206 ... e 86-1 5
54-206(1)(2)(6) «vvveeret e 77-25 159
54-208 ... e 77-25 159
R o L 77-25 159
54-214 .. e e 77-25 159
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54-214(1)through (4) .......coovviiiiiiiiinnn, 86-1 5
54218 L 77-25 159
54-218(3) ot e 86-1 5
54-309(C)(D) « v e 77-59 286
54-602 ... 77-19 138
54-903 ... 86-1 12
54-1001 .. 71-2 68
54-1001 ... 90-6 40
54-1001B ..ot 77-59 68
54-1001B ...t 90-6 40
54-1002(1) «vvvvii e e 83-9 87
54-1003(1) oovveenii 83-9 87
54-1003A(2) o ovviiiiiii e 71-2 70
54-1005 ... 90-6 40
54-1015 e 85-7 43
54-1017 e 83-9 87
54-1102 oo 78-2 7
54-1202 .. 86-1 12
54-1202(a)(b) « v 77-59 286
54-1212 L 86-1 12
54-1220 .o e 92-3 20
54-1234 ... 92-3 20
54-1401 ... 79-18 112
541401 ..o 86-1 12
54-1402 ... 79-18 112
54-1402(b)(d) ... 77-60 289
54-1402(d) ..oiiiii 87-12 89
54-1404(7)(9) .« 77-60 289
54-1407 ..o 77-60 289
54-1411 oo 79-18 112
54-1415 oo 77-60 289
54-1732 oo 79-18 112
54-1803 .. e 75-47 167
541803 .. 77-60 289
54-1804(€) ..o 77-60 289
54-1804(3) ..ot 86-1 12
54-1806 ..t 75-47 167
54-1806(2) vt e 77-60 289
54-1813 Lo 75-47 167
Title 54,Chapter 19 ...t 83-9 87
54-1900 .. 77-11 109
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54-1901 ... e e 75-60 217
54-1901 ... 81-11 106
54-1901 ... 89-2 20
54-1901(b) ..\t e 81-11 106
54-1902 ... e 75-60 217
54-1902 ... e 78-2 7
54-1902 ..t e e e e 81-11 106
54-1903 ... 77-42 221
54-1903 ... e 78-2 7
54-1904 ... 81-11 106
54-1920 ... 81-11 106
54-1924 ... .. e 81-11 106
54-2503 ...t 90-4 28
54-2504 ... 90-4 28
54-2506 . ... i 90-4 28
54-2507 e 90-4 28
54-2508 .. e 90-4 28
54-25092)and (4) ... 90-4 28
54-2601 ... .. 90-6 40
54-2602(a) through (g) .............cccoiiina... 86-8 47
54-2605 ... 86-8 50
54-2607 .. e e e 90-6 40
54-2608 ... e e 86-8 47
54-2610 ... ... e e 86-8 48
54-2611 .. 86-8 47
54-2618 ... e e 86-8 47
54-2620 ... 80-8 48
54-2620 ... 90-6 40
54-2624 .. ... 86-8 49
54-2627 .. et 86-8 49
54-2630 ... e 85-7 43
54-2901(F) ©vir e 77-5 81
54-2004 ... e 77-5 81
54-2909(b)(1)(2)3)4) - eevii e 77-5 81
54-2912(0)3)E) «ovviii i e 77-5 81
54-3214(2) .o iii e 86-1 12
55-101 .. 76-22 97
55-1509 ... e 76-22 97
55-1514 76-22 97
55-1602 ...t e 92-3 20
55-1603(8) . oiiiiiii e e 92-3 20

248



EIGHTEEN-YEAR OPINIONS 1975-1992 IDAHO CODE CITATIONS

CODE OPINION PAGE
55-1603(C) +vvvvvnneeer ettt 92-3 20
55-1603(f) .vvviii e 92-3 20
55-1604 ... 92-3 20
551606 ...t e e 92-3 20
551612 i e 92-3 20
55-1613 L. e e 92-3 20
55-1701,€et88G ..vviiiiii i e 92-3 20
Title 55, Chapter 19 .........oviiiiiiiinniennnn 82-5 74
551901 . 82-5 74
551902(3) vt e 92-3 20
55-1904,et8eq. ...ttt 92-3 20
56-201 .. 81-1 41
56-201(€) v vvvvvriiii e e 85-10 56
56-201(0) v vvvett i e 89-3 29
56-202 .. e 81-1 41
56-202 L e e 89-3 29
56-203 L. e e 89-3 29
56-203(2) v .hiiiii i e e 89-3 29
56-203(D) . .vvii i e 89-3 29
56-203(8) +vvviii i 89-3 29
56-203A .. 85-10 56
56-203B ... e 85-10 56
56-203C .. e 85-10 56
56-203D(1)(@) +vvre e 85-10 56
56-204 ... 77-56 269
56-209 .. e e 80-14 70
56-209(B) .. 80-14 73
56-208(b) + i e 80-30 177
56-209(10) + vt e e e e e e 81-1 41
56-209(D) it e 89-3 29
56-209(b)(3) .t 85-10 56
56-200(C) vttt e e 80-14 72
56-209(C) it 80-14 73
56-209(C) it e 80-30 177
56-209(€) +vvviii i e e 89-3 29
56-214 ... ..., P 89-3 29
56-217 e 77-56 269
56-218 i e e 89-3 29
56-22] i e e 81-1 41
56-222 i e e 81-1 41
56-23] i e e e 77-43 224
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Title 57, Chapter 1 ..............ccoovvnn. e 91-7 81
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AUDITORIUM DISTRICTS
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since it promotes the function and purpose of the district. 07-17-85 130
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CHILDREN'S TRUST ACCOUNT
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CLEAN INDOOR AIR ACT

Meaning of the term “public place” as used in the proposed
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COMMISSIONS AND BOARDS
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Retail optical outlets may dispense contact lenses only if
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lBNSES. « it i e 12-27-89 216

Idaho Human Rights Act prohibits cities from discrimina-
tion based upon race, sex, color, national origin or religion in
employment and benefits. ......................... 08-02-91 187
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unconstitutional infringement of first amendment rights. 05-24-85 120

Nepotism statute does not prohibit staff member’s spouse
from applying for and receiving funding from arts

COMMUSSION. & . uuvvevenenneeeeeeereeeeeeeennns 05-30-89 153
Idaho law does not prohibit commissioners from sitting on

boards of arts organizations the commission funds. ..... 05-30-90 153
COUNTY FAIR BOARDS

Budgetary and financing process for county fair boards. 02-09-89 114
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FIRE PROTECTION COMMISSION

Requirement that a fire protection commissioner be free-
holder resident violates art. 1, § 20, of Idaho Constitution. 09-10-89 181

FISH & GAME COMMISSION
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oath of office is constitutional. ..................... 02-14-86 136

HIGHWAY DISTRICT COMMISSION

All ordinances require affirmative vote of at least two
members of full county-wide highway district commission. 04-12-89 134
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Horse Racing Commission must be self-supporting. ... .. 01-17-91 143

IDAHO CODE COMMISSION

Idaho Code Commission holds copyright for Idaho Code

and has duty to maximize benefits to state. ............ 02-05-91 146

REAL ESTATE COMMISSION

Rules promulgated by the Real Estate Commission con-

cerning real estate license instruction exceed its authority. 02-06-86 125
CORPORATIONS

Secretary of State should allow organization of naturopaths

to be reinstated as idaho corporation. ................ 09-27-89 186
CONSTITUTION

University requirement that only foreign students must

maintain health insurance violates equal protect:on clause. 01-03-90 73

Landowner restrictions on right to petition violate cqual
protection clause. ............ . i iiiiiiiieiia.., 01-09-90 78

State candidacy requireiments for Congress more stringent
than federal constitutional requirements are invalid. ... .. 02-02-90 93
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It is not clear whether constitutional convention can be

limited to one amendment. ........................ 03-14-90 114
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Appeal of capital cases stays execution, not confinement
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Law requiring payment of costs of probation or parole
supervision not to be applied retroactively. ............ 05-25-84 151

Correctional Industries may sell inmate made goods to
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The use of EMIT-d.a.u. assays by Department of Correc-
tions for drug screening constitutes a laboratory and is
therefore subject to regulation by Department of Health and
Welfare. ........ ..ottt 01-22-86 114

Person who nleads quilty and is granted withheld judgment
and placed on probation is “de facto felon” under Idaho
JaW. oo e 07-15-91 182

COUNTIES

Discussion of County Assistance Act relative to criminal
liability for not disclosing resources. Constitutionality of

liens Of PrOPEILY. .« .vvvvvvnnnerennrrennnenenennns 03-05-79 189
Duty of county recorder to ensure valid acknowledgments. 05-21-79 198
County construction of sewers in non-incorporated areas. 08-15-79 216
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property with county commissioners. ................ 09-27-79 221
Ramification of county personnel ordinance attempting to

create county-wide “civil service” or “merit” systems. ... 12-12-79 248
Authority of county commissioners to lease or sell county

hospital. . ... e e e 02-06-80 214
Local law cannot override or change state law. ........ 02-22-82 170

Extension, alteration or repair of existing structure as
ordinary and necessary expense not subject to indebtedness
limitations of Idaho Constitution. ................... 03-27-84 141

No city or county may unilaterally withdraw from area of
city impact agreement. Such agreements may be
renegotiated. ........... .. i i 11-30-84 181
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County administered programs affect only unincorporated
areas of the county and thus have no effect within
municipalities. (To Rep. Hooper). .................. 02-04-85 95

Proposed Watercraft Licensing Ordinance would not be in
conflict with state law so long as it is reasonably related to the
protection of the public health, safety and general welfare or

amounts to a rental of county property. .............. 04-26-85 116
Scope of building and constructionactivities that county and
public officers and employees may engagein. .......... 06-06-86 164
Allowed use for unused budget funds prior to end of fiscal
L P 09-16-86 183
Counties must have joint powers agreement before they can
implement district-wide public defender system. ........ 09-22-86 190

County obligation to comply with requirements for water
delivery in subdivision located within irrigation district
during process of approving subdivision plat. .......... 02-04-88 73

County cannot make delinquency entry against property
while bankruptcy proceeding is pending. County losesits tax
lien on property sold free of liens in bankruptcy
proceeding. .. ... ... e 04-20-88 98

Sheriff may not keep drug forfeiture funds in separate
account; such funds are public moneys and must be treated
and accounted forassuch. ............... ... 11-02-88 115

Counties are responsible for costs of detention of juveniles
under purview of youth rehabilitation act. ............ 12-13-88 127

Purchase and renovation of building for use as road and
bridge facility is “ordinary and necessary” expense within

meaning of art. 8, § 3, Idaho Constitution. ............ 09-11-89 182
If county adopts a 911 emergency system, it is entitled to
100% of thefees. .........ccvviviiiiiiiiiiiinnnn. 04-26-90 133
Emergency systems created prior to 1987 need not merge
with county system. ...........c..ciiiiiiiiiaaannn 04-26-90 133

Sheriff is responsible for guarding prisoner and paying costs
of medical care of injured or sick prisoner. ............ 04-05-91 161
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County prosecutor has authority to request assistance in
performing investigations without approval of county

sheriff. .. ... 05-20-91 174
City police officer called upon to assist county prosecutor
outside city limits need not be deputized by sheriff. ..... 05-20-91 174

County commissioners may not have interest in any contract
made by commission in official capacity, or by any board of
which they are members. ......................... 05-30-91 177
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represent indigent criminal defendants. ............... 05-30-91 177

County hospital board mernber may not have interest in any
contract made with countv hospital. ................. 11-13-91 215

County hospital board mzmber has pecuniary interest in any
contract made by spouse with hospital under board’s
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CRIMINAL PROCEDURE

Proposed amendment to appellate rule, providing that
supreme court may grant stay to any party who has failed to
get one from the district court, would contradict Idaho Code
§ 19-2715 which absolutely forbids stays after final decision

in death penalty cases. ................ it 03-22-89 121

Prosecutor may issue subpoenas. ................... 05-21-90 142
DAY CARE

Proposed legislation for licensure discussed. ........... 02-04-85 95

County administered programs affect only unincorporated
areas of county and thus have no effect within municipalities.

.............................................. 02-04-85 91
DISTRICTS

AUDITORIUM

Greater Boise Auditorium District discussed. .......... 07-17-85 130
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City Council must approve inclusion of city in fire district.

Fire protection need not be provided to tax-exempt public
utilities and unimproved real property. ...............

An exempt public utility may consent to taxation to gain fire
PrOtECHION. - .o o vvvtt e iner i eeeennennnnnnnens

A district can contract for fire protection with an individual
or public agency outside the district. .................

HEALTH

Health districts are required to deposit their funds with state,
and should continue use of joint exercise of powers pool for
INVESEMENES. ...ttt itiieiiiiinneaennnn

HOSPITAL

Hospital district remains valid even though only clinic or
abulance services are offered by district; hospital districts
must be dissolved pursuant to state law. ..............

HIGHWAY

County roads cannot be abandoned merely by failing to
include them on official highway district system map. ...

IRRIGATION

If city disbands municipal irrigation system, irrigation
district and lateral ditch water users’ association or irrigation
lateral districts become obligated to deliver water within city
toentitledusers. ........... ...,

County obligation to comply with requirements for water
delivery in subdivison located within irrigation district
during process of approving subdivision plat. ..........
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06-18-87(b) 121
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RECREATION

No bond requirement for election to dissolve recreation
district. ..o e e e 07-13-81 237

Ability of recreation district to levy fees in lieu ofad valorem
BAXES. vt v ttitte i e 06-29-87 123

SCHOOL DISTRICTS
See Education
SEWER

Expending public funds to connect private residences to

public sewer system constitutional. .................. 01-30-81 192
EDUCATION
Employer cannot make employee’s contribution to retire-
mentfund. ........ ... . i 09-28-79 225
Authority of legislature to repeal charter and impact of
one-percent initiative on specially-chartered school districts. 02-01-80 203
Definition of and applicability of tuition. ............. 02-04-80 205
Discipline of students in Idaho’s public schooks. .. ...... 03-13-81 210
Negotiation process for public school districts and their
professional employees in relation to joint ratification of
settlement in open meetings. ...........c000ieeennn. 06-09-81 231
Authority of school board to determine location for gradua-
tiON CETEMONIES. ..o vvvn e tvnntenranneenenannss 08-26-81 244
Constitutionality of providing transportation services of
public districts to students of private and parochial schools. 12-11-81 252
Residency requirements for tuition purposes when one is
separated from armed services. ................ ... 01-25-82 154
School district trustees authorized to establish public library,
and to act as trustees and levy taxes therefor. Total
separation between school district and library funds. .... 02-14-84 111

Junior college districts are not “school districts” and may not
have social security employer’s share paid by State A uditor. 03-19-84 132
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TOPIC

School districts’ unused operation and maintenance funds in
succeeding fiscal years. .............ciiiiiiiin..

Professional Studies Program discussed. ..............
Procedures for discontinuing aschool. ...............

Constitutionality of proposed legislation requiring Board of
Education to revoke teaching certificate of any teacher who
instructs for or against sectarian or denominational doctrine.

“Balanced Treatment for Creation Science and Evolution
Science in Public School Instruction Act,” would most
probably be unconstitutional. ......................

Adjustment to appropriations for public school support to
balancebudget. ............ i il

Proposed legislation prohibiting teaching that homosex-
uality is normal or acceptable form of behavior, is constitu-
tionallyuncertain. ............ciiiiiiiiiiiieanann

Sales tax statutes apply to room rentals at Boise State
University. .....oovvinennerneeeeennnnernnnnnns

Extension of educational voucher system to include
parochial schools would violate art. 9, § S5, of Idaho
ConStitution. ........coviiiieinreinernnnnnnnnnns

Board of Education has discretion to permit student activity
fees to be expended for student lobbying activities. . . . . ..

HISTORICAL SOCIETY
Treatment of interest earned on Historical Society assets.
VOCATIONAL REHABILITATION

Legal alien eligible for assistance under end-stage renal
PIOBIAML .. ittteteeeiieeeennneeeeeaernenenns

ELECTED OFFICIALS

Public officer may not accept complimentary cruise. .. ..
CITY COUNCIL

Member of county planning and zoning commission may
not serve concurrently as city councilman. ............
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Successor filling vacancy or person elected for full term as
city council member assumes office on first January meeting

of council following appointment or election. .......... 09-25-87 147
Members of city council may not contract with city. .. .. 07-18-89 160
City councilman may not contract withcity. .......... 11-14-90 197
COUNTY COMMISSIONER

County commissioner may serve while his daughter is

employed as deputy clerk. ......................... 10-17-90 186
CORONERS

Jurisdiction and cooperation among coroners when incident
causing death occurs in one county, actual death occurs in

another. ...ttt 01-28-87 105
GOVERNOR

Authority of Governor to appoint administrators of divisions

created by administrative action. .................... 03-10-80 227
Source and extent of Governor’s veto power. .......... 02-22-83 157

As trustee of Lake Coeur d’Alene water right, Governor may
take action to prevent junior appropriator from causing
fluctuations in lake level, but may not regulate or control
surface encroachments that do not impair the lake level. 02-08-88 77

Governor’s authority to implement minimum wage schedule
for state employees. ..........oiiiiiiiiiiiiiia 02-03-89 111

Governor has good faith obligation to provide balanced
budget to legislature. ............. ... i, 11-04-91 212

HIGHWAY DISTRICT COMMISSIONER

Commissioner of highway district may not contract with

diStrict. . oovv it e 06-15-90 149
HOSPITAL DISTRICT TRUSTEE
Hospital district trustees not subject to recall election. ... 06-15-90 150
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LIEUTENANT GOVERNOR

Both during legislative sessions and in the interim Lieutenant
Governor is entitled to unvouchered per diem expense
allowance equal to that of speaker of house of
TEPIESENALIVES. . v v v vveeevvrnneensennnnnnnnnnnnns 01-17-84 107

Lieutenant Governor, as presiding officer of Senate, per-
forms ministerial function of signing expense vouchers and
claims. ... e e 02-26-88 83

MAYOR

Individual may hold offices of mayor and state legislator at
SAME LIME. .+ oot v v vttt ettt et eeninnnnnnnnees 04-30-91 171

PROSECUTING ATTORNEY

Meaning of the “full time” requirement for certain
Prosecuting attorneys. . ........oveeevuunnneeeennans 04- 8-89 144

Responsibiiity and authority of prosecutingattorney and city
1T 170) 4 11-) S PP 12-12-89 207

Prosecuting attorney may seek and hold office of precinct
COMMIttEEMAN. .\ .vvvreteinereennnnnneeneesnans 12-19-89 212

STATE LEGISLATURE

State senator or representative may seek and hold office of
precinct COMmItteEmMAN. .. .....ovvvevnrennneneanns 12-19-89 212

Attorney legislators may represent clients before state
agency and may represent state agency. .............. 11-14-90 196

Individual may hold offices of mayor and state legislator at
SAME LIME. ..o v vvvteeeeteenneneennnnnennoneesnns 04-30-91 171

STATE SUPERINTENDENT OF
PUBLIC INSTRUCTION

State Superintendent of Public Instruction may be required
to possess an administrator’s certificate. .............. 03-28-90 126

TREASURER

Treasurer may deposit funds in suspense account prior to
allocating to public school fund or to state treasury. ..... 10-07-88 113
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ELECTIONS
Procedures for budget freeze override elections. ........ 05-07-79 196
Payment of election costs by initiative and referendum
PELIIONETS. .« vttt ereeeneineeennennnannnaneens 05-31-79 202
Procedures to be followed by Senate in judging contest of
elections. . ... . it e 12-04-80 258
Legislative authority to enact qualifications for state legisla-
tive elections in addition to those in Idaho Constitution. 07-08-81 235
Amendment to provide for special elections for referenda
falls within scope of Governor’s call. ................ 07-17-81 239
Meaning of term “state candidate” in determining body with
authority to fill vacancies. .................. ... ..., 02-26-85 109
Person who has been convicted of a felony and who has had
civil rights restored may vote in election. ............. 04-14-89 142
Highway commissioners may open the polls prior to noon if
appropriate notice of time extension is given to electorate. 06-15-89 156
Voter in highway district election must be registered in
compliance with Idaho voter registration law. ......... 06-15-89 156
Write-in candidate not allowed to run in runoff election for
MAYOL. ot teverneneenneeonneeeseoneessanennnnns 11-22-89 205
Advisory question placed on ballot has no binding effect. 01-26-90 91
Percentage of signatures per county on referendum may be
limited. ..ot e 02-13-90 101
EMPLOYMENT
Right to Work Bill would have had little effect on purchase
negotiations of Bunker Hill. ....................... 01-28-82 156
Conflict between Right to Work and right of employees to
OFZAMIZE. .« vvvvvveeeeeneneeeeneennneenanennnnns 02-19-82 168
Veterans preferences to disabled war veterans. ......... 03-25-82 182

Effect of constitutional and statutory provisions on ability of
Department of Employment to borrow money from federal
government for payment of unemployment claims. ..... 04-04-83 192
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Legal resident aliens have a constitutional right to become
notaries public. ......... ... .. .. i i, 06-26-84 158
Provisions of Idaho right-to-work law apply only to private
sector, not to public employers. .................... 09-13-89 184

Right-to-work law not violated if collective bargaining agent
is elected assole bargaining agent to represent all employees,

including non-union employees. .................... 10-26-89 195

Overtime requirements of FLSA have not been extended to

all private employers by state law. .................. 06-14-90 144
ENDOWMENT LANDS

Restrictions upon investment made by the Board. ...... 10-29-79 227

Sale of school endowment lands for future site of hydro-
eleCtriC Project. .. .vvvi vt it e 10-28-82 203

Monies from “ten percent fund” must be expended for
improvements on same endowment land grant from which

they derived and onnoother. ...................... 11-28-84 178
Recovery of timber sale administrative expenses from
endowment trust proceeds. ............cciiiiiiiin.n 01-10-85 77

Treasurer may deposit funds in suspense account prior to
allocating to public school fund or to state treasury. ..... 10-07-88 113

ENVIRONMENTAL LAW

Division of Environmental Quality regulates activities at

INEL. .. et 09-24-90 179

DOE at INEL must comply with state environmental laws

to the extent sovereign immunity has been waived. ..... 09-24-90 179

Underground storage tank program does not violate credit

clause of Idaho Constitution. ...................... 03-15-91 158
ETHICS

Participation by legislators in biennial legislative tour of
northern Idaho does not violate Bribery and Corrupt
Influence Act. ........coiiiiiiiiiiii i 03-05-91 155
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Acceptance of complimentary “Buy Idaho” gift pack did not
violate either Bribery and Corrupt Influence Act or Ethics in
Government ACt. .......cceiiiiiiiiiiiiiieeeeens 08-15-91 195

City employee cannot be employed by city while spouse
serves on City council. .......ovviiiiiiiiiie e 10-23-91 202

County hospital board member may not have interest in any
contract made with county hospital. ................. 11-13-91 215

County hospital board member has pecuniary interest in any
contract made by spouse with hospital under board’s

(070 L o) PP 11-13-91 215

Any contract made in violation of Idaho Code § 59-201 is

voidable. ............cooiiiiiLt, e 11-13-91 215
EVIDENCE

Recordsstored and retrieved by optical laser method are not

barredasevidence. ...........cciiiiiiiiiiiiinn, 01-19-90 86

FIRE MARSHAL

Fire Marshal has authority to carry concealed weapon

during arson investigations. ............c.cocvunien.. 08-29-85 137
FINANCE
County finance measures may originate in senate. ...... 01-11-90 81
Bill reducing sales tax must originate in house of
TEPrESENtAtiVES. .. ovvvvrvvnnnennerenneeennaeranes 01-24-90 89
Interest on fish and game account must be credited to that
ACCOUNL. .+ vvessiieeeennnneneononnoeeesonnnans 02-06-90 96
Statute authorizing state to loan money to private business
may be unconstitutional. ........... ... ..., 02-07-90 98
State may create a reserve account. ................. 03-19-90 117

Registered warrant procedure recommended to handle
racing commission cash flow problems. .............. 11-28-90 204
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FISH AND GAME

Authority of Department of Fish and Game to enter into
cooperative road closure agreements. ................ 02-22-84 115

Distribution of brochure by Department to promote
primarily private activities isimproper under public purpose
doctrines of Idaho Constituticn. .................... 08-07-84 161

Hunting permit lottery unconstitutional. .............. 08-15-84 165

Conditions under which Idaho residents lose their resident
hunting and fishing privileges while absent from state. ... 09-18-85 139

Requirement that Fish & Game commissioner must declare
name of political party to which he belongs at time he takes
oath of office is constitutional. ..................... 02-14-86 136

Legislation establishing state reward program may not be
administered by private entity such as Citizens Against
Poaching (CAP); Department of Fish and Game may
administer program and enter into agreements with private
entities to provide services to the Department. ......... 12-31-87 161

GAMBLING

House Bill 228 is a constitutional exercise of power by the
legislature to criminalize the use of slot machines for
gambling purposes. ...........cciiiiiiiiieeenannn. 02-26-85 107

HEALTH AND WELFARE
Dissolved oxygen water quality standards. ............ 01-22-80 198

Authority of Health and Welfare to pay entire cost of
prescription drug bill of Medicaid recipients in nursing
homes. .......ccoiiiiiiiiii i e 07-18-80 249

One-percent initiative and budget freeze statute do not
repeal or supersede health district sixty-seven percent
matching fund levy requirement. ................... 02-05-81 195

Restrictions by Health and Welfare Board and South
Central Health District on city’s power to permit building
units with septic tanks on lots smaller than required
MIDIMUM. .ot ee et ee e eeneeeeenneesoeennns 05-01-81 226
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Legality of midwifery and birth registration requirements
with Bureau of Vital Statistics. ..................... 10-06-81 248
Compliance with management practices under Forest Prac-
tices Act and compliance with water quality standards. 12-30-81 255

Use and distribution of monies by Joint Finance and
Appropriations Committee pursuant to Idaho Conservation
League’s “Quarter for Clean Air Program”. ........... 02-01-82 157

Effect upon contract between attorney and Bureau of Child
Support Services by election of attorney’s spouse to

legislature. . ........oviiiitiii i e 06-28-83 209
Constitutionality of certain provisions of Idaho abortionand
informed consent statutes. ................ ... 08-02-83 218

Department rules and regulations governing agreements
betweeen state and federal governments in cooperative
medical assistance programs. ............c.c000eenn 02-29-84 119

Department of Health and Welfare must have consent or a
warrant before entering private property to investigate
pollution violations. ...........ccoiiiiiiiiiiaann. 03-01-84 121

Proposed restrictive covenant banning “group homes” from
residential neighborhoods is most likely unconstitutional

and unenforceable on public policy grounds. .......... 01-22-85 85
Meaning of term “public place” as used in Clean Indoor Air
ACL o e 02-12-85 101
Fees intended to reimburse costs incurred by District Board
of Health are “rules”. ................ccoivvven... 04-12-85 114
Children’s Trust Account Board’s powers and duties. . ... 11-14-85 145

Issuance of continuing garnishment to employer of parent
delinquent on support obligation. ................... 12-19-85 147

The use of EMIT-d.a.u. assays by the Department of
Corrections for drugscreening constitutes a laboratory and is
therefore subject to regulations by Department of Health
and Welfare. ..............ooiiiiiiiinn.,. 01-22-86 114

Advertisement in school newspaper by District Health
Department listing services available for teens does not
violate Idaholaw. .............. ... ...l 02-06-86 123
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Proposed amendment to Idaho’s Relative Responsibility Act
would probably not withstand court scrutiny. ......... 02-13-86 132

Special trust account is not appropriate repository for
employee funds. ............ ... oo, 06-27-86 171

Children remain in legal custody of parents until court enters
order after hearing; Department of Health and Welfare is
obligated to pay for costs of shelter care subject to
reimbursement by parents. ...........c.c00iiiiiaann 07-14-87 127

Involuntary mental commitment proceedings; costs. . . . .. 08-19-87 131

Department of Health and Welfare must have substantial
competent evidence of violation before initiating shelter
home license revocation proceedings. ................ 07-23-87 129

Once cvs:0dy of child is in department, judge may recom-
mend, =at not order, department to carry out particular

placement or treatment programs. .................. 07-18-88 108
HOSPITALS

Autority of county commissioners to lease or sell county

hospital, . ....oiiitii i e e e 02-06-80 214

County hospital may transfer real and personal property to

newly-formed hospital district. ..................... 09-16-86 184

HUMAN RIGHTS

Idaho Human Rights Act prohibits cities from discrimina-
tion based upon race, sex, color, national origin or religion in

employment and benefits. ......................... 08-02-91 187
INDIANS

Dog control ordinances of cities located on Indian

TESEIVALIONS. ... evvnneennennnnennnnnannnannsns 12-10-81 251

Authority of Department of Law Enforcement to enter into

cooperative agreements with Indian tribes. ............ 03-01-82 175

State of Idaho owns beds of Snake and Blackfoot Rivers if
rivers were navigable at time of statehood and if Fort Bridger
Treaty extinguished prior to statehood any aboriginal title
claimed by Shoshone-Bannock Tribes. ............... 11-06-84 168
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Indian-owned firms are subject to public works licensing
requirements of state board. A license is not required for
public works projects performed on federal trust lands

within the reservation. ................ .00, 07-01-88 105
INSURANCE

Constitutionality of legislation limiting insurance coverage

for elective abortions. . ............i.iiiiiiiieain 02-28-83 165

“Price Guaranteed Funeral Service Contract” funded by

insurance contract held to be unlawful. .............. 08-21-86 178

State employees should not sustain loss arising from

authorized use of their own vehicles on state business. .. . 02-23-87 116
JUDICIAL

Legality of accepting honorariums for professional services

to another state agency. ............... .. .00 ... 10-15-79 230

Remedies available to ensure sufficient funding for courts,
absent adequate appropriation. ................ ... 02-09-83 145

Propriety of diverting surplus money in District Court Fund
to other departments. ............... ... iiiiinn.. 02-09-83 145

1987 amendments to legal rate of interest upon judgments
apply only to causes of action which accrue on and after July
L1987, (e e e i e e 09-10-87 145

Once custody of child is in department of health & welfare,
judge may recommend, but not order, department to carry
out particular placement or treatment programs. ....... 07-18-88 108

Fines and forfeitures for violations of city ordinances, which
would othewise be misdemeanors understate criminal code,
must be apportioned tocity. .......... ... ..., 04-05-91 165

JURIES

Person who has been convicted of felony and has had civil
rightsrestored is eligible for jury service, but will be removed
if challenge for cause is interposed by a party to lawsuit. 04-14-89 142
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LABOR AND INDUSTRIAL SERVICES

Idaho Industrial Commission has no legal authority to
waive, reduce or negotiate statutory penalties. ......... 04-14-81 216

Applicability of prevailing wage laws to construction of
health facilities. ................. ..o, 04-21-81 218

Department of Labor and Industrial Services has no
jurisdiction to make determfinations regarding bargaining
representatives for public sector employees. ........... 10-30-84 167

LAW ENFORCEMENT

Collection of fees against defendants by sheriff. ........ 02-15-79 187
Liability for receiving property believed stolen after recovery
by police. ... e e 07017079 208
Department of Law Enforcement has authority to transfer
and issue new titles on lien-sold vehicles. ............. 11-07-79 239
Commencement of juvenile proceedings in county of
unlawful conduct. ......... ..., 01-17-80 195
Validity of curfew ordinances. ..................... 02-15-80 217
Naturopathic physician is precluded by Idaho law from
practicing naturopathy. ............. .. ... ie.... 04-03-81 214

Elderly Abuse Bill added scope to present criminal statutes. 01-22-82 153

Highway User Funds may not be used for direct or
administrative costs of Criminal Investigation Bureau, State

Brand Board or Horse Racing Commission. ........... 02-08-82 159
Authority of Department of Law Enforcement to enter into
cooperative agreements with Indian tribes. ............ 03-01-82 175

Constitutionality of Traffic Infractions Act in eliminating
certain circumstances of the right to jury trial. ......... 03-08-82 178

Department of Law Enforcement commissioning of special
deputies to work for Department of Transportation at port

Of BTy, ot e 09-22-82 200
Extent of prosecutor discretion in bringing criminal actions
and granting immunity from prosecution. ............. 03-10-83 168
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Constitutionality of statute requiring persons coavicted of
driving under the influence to obtain an alcohol evaluation. 07-21-83 215

State police operations may be funded by fuel taxes or motor
vehicle registration fees only to extent such operations relate
directly to enforcement of highway safety and traffic laws. 02-02-84 109

Cities are liable for costs of housing prisoners arrested by city
police officers for motor vehicle offenses. ............. 03-21-84 136
Sheriff’s department’s accident report is “public record”
subject to disclosure to and copying by any interested citizen. 12-03-84 183
Possession of slot machines. ....................... 02-26-85 107

Constitutional for police officers to issue summons by
ticketing illegally parked vehicles. ................... 03-04-85 110

Duty of police officers to enforce handicap parking
privileges applies to private as well as public parking areas. 03-04-85 110

Implied consent law is applicable to all drivers of motor

vehicles. ..ottt e 06-03-85 127
The state fire marshal is a law enforcement official having
arrest POWErS iN rSON CASES. « v vvvvveeennneeaeanoans 08-29-85 137
Juveniles charged with D.U.I. may be prosecuted either as
minorsorasadults. ........ ... ... i 10-16-86 195
State cannot charge criminzlly for both outfitting and
guiding without a license, as they constitute one act. .... 12-30-86 200
Alcoholism and intoxication treatment act impliedly
repealed prior “drunk in public” statute. .............. 02-10-87 106
Involuntary mental commitment proceedings; costs. . .. .. 08-19-87 131

State brand inspectors must obtain P.O.S.T. training and
certification. .............iiiiiiiiiiiiiiee e, 12-02-87 159

Sheriff may not keep drug forfeiture funds in separate
account; such funds are public moneys and must be treated

and acconnted forassuch. ............ ... ..ol 11-02-88 115
Counties are responsible for costs of detention of juveniles
under purview of youth rehabilitationact. ............ 12-13-88 127
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Duties of sheriff in cities that have not contracted for law
enforcement services as compared to cities that have so

contracted. ... 05-16-89 149
Officers under no duty to seize registration cards and license
plates of vehicles operated without insurance. ......... 01-18-90 84
Idaho Department of Law Enforcement does not regulate
activities of INEL. ............. ..o, 09-24-90 179
Supervisory officer may cancel citation issued by
stbordinate. ...........i . iiii i 12-14-90 209
Supervisory officer may not release person validly arrested. 12-14-90 209
Police may release person arrested in case of mistaken
dentity. ....ovvrtiii i e 12-14-90 209
Sheriff is responsible for guarding prisoner and paying costs
of medical care of injured or sick prisoner. ............ 04-05-91 161

County prosecutor has authority to request assistance in
performing investigations without approval of county

sheriff. ... . 05-20-91 174
City police officer called upon to assist county prosecutor
outside city limits need not be deputized by sheriff. ..... 05-20-91 174

Person who pleads guilty and is granted withheld judgment
and placed on probation is “de facto felon” under Idaho law. 07-1591 182

Statutory prohibitions excluding resident alien from obtain-
ing license to sell liquor by the drink or beer at retail are
unconstitutional. ......... ... .. i il 08-07-91 190

Statute suspending driving privileges for minors guilty of
alcohol offenses unrelated to operation of motor vehicle is
not clearly unconstitutional. ....................... 10-16-91 199

LEGISLATION

Constitutionality of proposed legislation requiring Board of
Education to revoke teaching certificate of any teacher who
instructs for or against sectarian or denominational doctrine. 01-21-86 113

“Balanced Treatment for Creation Science and Evolution
Science in Public School Instruction Act” would most
probably be unconstitutional. ...................... 02-06-86 121
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Proposed amendment to Idaho’s Relative Responsibility Act
would probably not withstand court scrutiny. ......... 02-13-86 132

The Senate may amend House revenue bills to add
additional taxes. ............iiiiiiiiiiiii e 02-27-86 149

Proposed legislation prohibiting teaching that homo-
sexuality is normal or acceptable form of behavior is

constitutionally uncertain. ...............c.cc00uunnn. 02-28-86 151
Constitutionality of proposed telecommunication deregula-
tionbill. ... 03-20-86 161
If later statute invalid, prior statute remains in force. .... 01-24-90 89
LEGISLATURE
Power of legislature to modify citizens’ compensation
committee’s recommended legislative pay raise. ........ 01-22-79 176
Effective date of concurrent resolutions. .............. 01-25-79 179
Constitutionality of exacting real property lien from
indigency aid recipients. .......... .. iiieiennn. 03-05-79 189
Authority of legislature to repeal charter and impact of
one-percent initiative on specially-chartered school districts. 02-01-80 203
Legislature may overturn rate schedule handed down by
LPUC .. e 02-20-80 222
Legislative authority to act on items not specified in
Governor’s proclamation for extra session. ............ 05-13-80 243
Legislature may not reconsider, amend or modify appropria-
tion measures of Second Regular Session. ............ 05-13-80 245
Procedures to be followed by Senate in judging contest of
elections. .. .......iiiii i i e 12-04-80 258
Legislative authority during its organizational session. ... 12-05-80 251

One-percent initiative and budget freeze statute do not
repeal or supersede health district sixty-seven percent
matching fund levy requirement. ................... 02-05-81 195

Discipline of students in Idaho’s public schools. ........ 03-13-81 210
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Legislative authority to enact qualifications for state legisla-
tive elections in addition to those in Idaho Constitution. 07-08-81 235
Age qualifications to serve as alegislator and the scope of the
Governor’scall. ...........iiiiiii i 07-10-81 236
Amendment to provide for special election for referenda falls
within scope of Governor’scall. .................... 07-17-81 239
Selective release on holdback funds. ............... . 07-21-81 240

Use and distribution of monies by Joint Finance and
Appropriations Committee pursuant to Idaho Conservation
League’s “Quarters for Clean Air Program”. .......... 02-01-82 157

Legislature has no authority to consider new policies of
Water Resources Board before they become effective. ... 02-10-82 162

Regular appropriation authorization limits only transfers
made for administration and operation expenses. ....... 04-19-82 185

Right of Legislative Auditor to review workpapers in audit
of state department of public institution and its political

SUbAIVISIONS. . ... ittt i i i e 08-30-82 191
Family member of state representative cannot be hired by
Senate. ... 12-09-82 207
Effect of legislative decision not to fund reciprocal con-
tractual agreements for fire protection services. ......... 01-19-83 141
Effective date of concurrent resolution. ............... 02-14-83 147

Interpretation of constitutional provision requiring that
“bills for raising revenue” must originate in the House of

Representatives. .............coiiiiiiiiinnaannnn 02-24-83 160
Constitutionality of legislation limiting insurance coverage
for elective abortions. .......... ... oo 02-28-83 165
Constitutional limits to legislature’s ability to act during
SPECIal SESSIONS. . ..t vvvitiii i i e 05-12-83 203

Effect upon contract between attorney and Bureau of Child

Support Services of election of attorney’s spouse to
legislature. ..........cciiiiiiiiii e 06-28-83 209
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Senate may amend revenue raising measure originating in
the House but may not attach revenue raising amendment to

non-revenue bill. ........... ... i i, 02-15-84 114
Proposed bill barring cause of action for wrongful birth is not
unconstitutionally broad or void for vagueness. ........ 02-21-85 104
Tort reform bill S1223 does not violate art. 3, § 16, Id.
Const., regarding unity of subject and title. ............ 03-26-87 118

Legislation establishing state reward program may not be
administered by private entity such as Citizens Against
Poaching (CAP); Department of Fish and Game may
administer program and enter into agreements with private
entities to provide services to the Department. ......... 12-31-87 161

Lieutenant Governor, as presiding officer of Senate, per-
forms ministerial function of signing #xpense vouchers and
Claims. . ..vv e e 02-26-88 83

Public school district employee may serve in legislature. 11-02-88 117

Differences between legislative intent as expressed in a letter
from the legislature, a concurrent resolution, a concurrent
resolution amending an agency regulation, and statutory
legislative intent whether codifiedornot. ............. 03-28-89 123

Validity of local government ordinances in face of statewide
nutrient management plan to protect lakes. ........... 08-03-89 166

Staff members of legislature not restricted from participating
in political activities. ...........ccoiiiiiiiiiiieeenn 06-20-90 153

Participation by legislators in biennial legislative tour of
northern Idaho does not violate Bribery and Corrupt
Influence Act. ........coiiiiiiiiiiiiiiiiiiii 03-05-91 155

Individual may hold offices of mayor and state legislator at
SAME HME. .. \vvvtvettiii et innnnneens 04-30-91 171

Acceptance of complimentary “Buy Idaho” gift pack did
not violate either Bribery and Corrupt Influence Act or
Ethics in Government Act. .............covviiiinn. 08-15-91 195

Legislature has constitutional duty to balance appropriations
with projected revenues adopted by concurrent resolution. 11-04-91 212
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LIBRARIES

Establishment of new library districts under one-percent

initiative and budget freeze. ....................... 05-07-79 196

Power of LibraryBoard. .......................... 08-17-79 90
LIQUOR

Proper I.D. for purchase of alcoholic beverage and liability

oflicensee. ........ ..ttt 03-12-79 193

Regular appropriation authorization limits only transfers

made for administration and operation expenses. ....... 04-19-82 185

Determination of cities’ and counties’ share of fiscal 1983
liQUOT TEVENUES. .« .o vvvvvriee e e ernnnennnnnnennanns 09-16-82 198

Beer and wine wholesalers may provide labor and assistance
to retailers in designing and stocking shelves without

violating federal law. .................. ... ... ..... 03-15-84 127
Whether exceptions to alcohol laws are broad enough to
cover chaperoned graduation parties. ................ 01-16-85 82

State Liquor Dispensary may remain liable for any remain-
ing financial obligation of broken lease. .............. 02-02-85 89

Non-partisan political activities of state liquor dispensary
superintendent not prohibited. ..................... 02-03-86 116

Alcoholism and Intoxication Treatment Act impliedly
repealed prior “drunk in public” statute. .............. 02-10-87 106

Given unconstitutionality of 1984 amendment to wine tax
statute, Tax Commission should enforce law as written prior
toamendment. ..............i it 03-05-87 114

City regulation of bar closing hours. ................. 07-09-87 125

City cannot require prospective tavern owner to obtain
consent of adjacent residents before issuing liquor license. 03-31-88 91

Two distinct establishments may not operate under one
liquorlicense. ..........coiiiiiiiiiiiiiiieinnn, 10-09-90 184

Statutory prohibitions excluding resident alien from obtain-
ing license to sell liquor by the drink or beer at retail are
unconstitutional. . ......... ... iiiiiii 08-07-91 190
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MEDIA

Qualification requirements for newspapers to publish legal

NOLICES. +vvvvveneenvnennnnseonnnnnesseeaasanens 08-21-87 135
MILITARY

Residency requirements for tuition purposes when one is

separated from armed services. ...........c000iinn. 01-25-82 154

Veterans preferences to disabled war veterans. ......... 03-25-82 182

Idaho Communications Security Act does not apply to
military intelligence training ............. .. .00uunn 01-16-86 108

Volunteers performing morale, welfare and recreation

activities for national guard are state employees for tort

claims act purposes. ........ciiiiiiiiiiiieeeeaaaan 08-23-88 111
MOTOR VEHICLES

Requirements and definition of Motor Vehicle Dealer. .. 05-31-79 205

Department of Law Enforcement has authority to transfer

and issue new titles on lien-sold vehicles. ............. 11-07-79 239
Use of motor vehicle registration fees to support Idaho
Statewide Emergency Medical Services System. ........ 12-11-80 254
Power of local governments to regulate motor vehicle
EMUSSIONS. .+ vt v v vt vnnnnnnnnnnnnannnnnnnnasaens 02-13-81 199
Definition of non-resident for purpose of issuing driver’s
17 02-22-82 170
Computation of maximum gross weight on which user fees
areimposed. .......oiiiiiiiiiii ettt 08-31-82 193

State police operations may be funded by motor vehicle
registration fees and fuel taxes only to extent such operations
relate directly to enforcement of highway safety and traffic

JAWS. e e e e e 02-03-84 109
Vehicle operating over its registered maximum gross weight. 03-05-84 125
Chauffeur status of commercial haulers. .............. 10-03-85 140
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TOPIC

Misdemeanor offense of driving with a light out applies only
to motor carriers and is not in conflict with infraction of
driving with a light out which applies to standard traffic.

Statute suspending driving privileges for minors guilty of

alcohol offenses unrelated to operation of motor vehicle is

not clearly unconstitutional. .......................
OPEN MEETING LAW

Negotiation process for public school districts and their
professional employees in relation to joint ratification of
settlement in open meetings. .. .........cc0ieiinnnnn.

Open Meeting Law and constitutional prohibition against
secret sessions do not require legislative caucuses to be open
tOPUDLC. .« ottt e

Associated students of Boise State University are not subject
toopenmeeting law. ............ . iiiiiiiiieiaan
OUTFITTERS AND GUIDES

Outfitter and guide licenses may be required for bicycle
tOUring aCtiVILIES. « . oo vvvrineee s e eernnnnanaeeaanns

Licensing board may require safety inspection of outfitter
vehicles. ...ttt e

PARKS AND RECREATION

No bond requirement for an election to dissolve recreation
distriCt. . .oot i e e e

PERSONNEL COMMISSION

Salaries are adjusted at the time a reclassification takeseffect,
and an employee whose position is reclassified upward can
bring a grievance if the agency does not grant a correspond-
ING PAY INCTEASE. .. v'vvvvvieereeeeernnnnanaeeeanns

PLANNING AND ZONING
Land donations from subdividers. ...................

City zoning and police powers. .....................
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Power of city to annex subdivision and require residents to
hoc “ up tocity sewer system. .......... .. ..., 02-20-80 219

Authority of county commissioners to accept dedications in
plats in areas outside Cities. ...........ccoverunnann 02-25-81 203

Five year residency requirement to serve on local planning
and zoning COMMISSION. . ........covveveenevnnnnn. 04-02-81 213

Mandatory allowance of development of geothermal
TESOUICES. .+t vvvveevneeennssneseeneasonnneneanns 04--06-81 215

City’s acceptance of plant construction in lieu of develop-
ment fees does not amount to expenditure necessitating
competitive bids nor amount to loaning of credit. ...... 04-24-81 219

Requirements of county commissioners under Local Plan-
NG ACE . oiit ittt i et e 05-21-81 230

Effect of Right to Farm Bill on existing zoning ordinances. 09-30-81 246

Recording of survey statutes is supplementary to existing
laws relating to platting. ............... ... ..., 01-11-82 152

Proposed restrictive covenant banning “group homes” from

residential neighborhoods is most likely unconstitutional

and unenforceable on public policy grounds. .......... 01-22-85 85
PRIVATE LANDS

Determination of amount of compensation condemnor of
property for irrigation purposes required to pay. ....... 02-09-81 196

Right of developer to severed mineral rights in relation to
owner of surface rights of same property. ............. 02-10-82 162

Bill prohibiting trespass by vehicles on private land devoted
to agriculture constitutional. ....................... 03-02-82 177
PUBLIC BUILDINGS

Government agency providing food service facility in public
building must give priority to Commission for Blind and
other non-profit organizations representing handicapped. 11-14-90 193
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PUBLIC EMPLOYEE RETIREMENT SYSTEM

PERSI investment expenses must be paid from investment
funds; administrative expenses from administrative account. 04-05-88 94

PUBLIC EMPLOYEES

County recorder’s duty to ensure valid acknowledgements. 05-21-79 198
Retired firefighter’s participation in Public Employee
Retirement System. ............cccciiivenrennnnnn. 12-18-80 256
Personnel reclassifications and salary adjustments at time of
reclassification. ..............cciiiiiiiii ., 02-19-85 102

State employees who travel using supersaver fares are
entitled to per diem allowance and expense reimbursement
for weekend stayovers. ..............ciiiiieinn.. 11-21-86 197

State employees should not sustain loss arising from
authorized use of their own vehicles on state business. ... 03-23087 116

Volunteers performing morale, welfare and recreation
activities for national guard are state employees for tort
claims act PUIPOSES. .. vvvint ittt e 08-23-88 111

Credited state service is calculated on hours paid, not hours
present for duty, for purposes of payroll, vacation and sick

Ve, .« e 11-02-88 125
Validity of implementing increased minimum wage schedule
for stateemployees. ........ciiiiiiiiie i, 02-03-89 111

Public employee may not be compensated from public funds
for performing campaign related tasks. ............... 06-20-90 153

Public employee may not accept pecuniary benefit from
interested party. ........... ittt 08-21-90 160

PUBLIC FUNDS

Expending public funds to connect private residences to

public sewer system is constitutional. ................ 01-30-81 192
Selective release of holdback funds. ................. 07-21-81 240
Propriety of using current year fund balances for expendi-

tures or liabilities in excess of budget appropriations. . ... 02-09-83 145
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Power of city to expend public funds for purposes of
advertising and promoting city. ........... ... 0iinn 03-14-83 177
Conflict of Interest, [daho Code § 59-201. ............ 01-16-86 109

Energy conservation measures are “ordinary” and necessary
for public buildings and do not need election for their
authorization. .............coiiiiiiiiiiiiiiens 11-26-86 199

1987 amendments to legal rate of interest upon judgments
apply only to causes of action which accrue on and after July
L1987, i e e e 09-10-87 145

Health districts are required to deposit their funds with state,
and should continue use of joint exercise of powers pool for

INVESIMENES. .. \veiiteiiiniieiierennnnnanens 10-27-87 151
Treasurer may deposit funds in suspense account prior to
allocating to public school fund or to state treasury. .. ... 10-07-88 113

State public funds for the arts may not be granted to

organizations operated by sectarian or religious organiza-

LE10) 13 10-10-89 192
PUBLIC HEARINGS

Public hearings held on planning and zoning matters

pursuant to Idaho Code § 67-6509 need not be held in

COUNMLY SEAL. .. vvvvveeneesenneeennnneeennnennnnns 03-30-89 126
PUBLIC LANDS

Exploration prior to potential hard rock subsurface mining
and not underground or lode mining is governed by Surface
Mining Act. ..ot e i e 01-20-81 191

Federal acquisition of land within states of the Union. ... 03-05-81 208

Taylor Grazing Act monies are distributed on basis of area in
each county, not on basis of amount produced. ........ 02-17-82 167

State duty of care with respect to fires on state-owned land. 01-19-83 141

State obligation to reimburse Bureau of Land Management
if state fails to take responsible steps to prevent a fire on state
owned land from spreading to BLM land. ............ 01-19-83 141

307



EIGHTEEN-YEAR GUIDELINES INDEX 1975-1992

TOPIC DATE PAGE

Propriety of using current year fund balances for expenditure
or liabilities in excess of budget appropriation. ......... 02-09-83 145

Authority of state to pay cost of range fire suppression with
monies from Forest Protection Fund. ................ 04-08-83 197

Ownership interest of United States in range improvements
constructed in part with funds received under Taylor
Grazing ACt. ..ottt 06-03-83 205

State agency may not sell or exchange state-owned property
acquired from federal government for less than its appraised
Value, .. e e e e 03-16-84 129

Board of Scaling Practices — Forest products removed in
Idaho but scaled in another state are not subject to Idaho
scaling laws. . ... i i e 04-11-84 147

Board of Land Commissioners — Board authorized to
exchange land with private corporation for similar lands of
equal value when in state’s best interest. .............. 06-26-84 159

Land Board may sell or grant easement interest in endow-
ment lands to another state agency without public auction. 04-11-89 130

When state receives grants from federal government, it is
bound by terms of grants. ................ ... ... 02-22-90 104

Legislature may lease public lands by methods other than
public auction if revenues are still maximized. ......... 03-23-90 120

INEL is owned by federal government but must comply
with state environemntal laws under waiver of sovereign
IMMUNILY. .. it iiiiiii e cnnans 09-24-90 179

PUBLIC OFFICIALS

Office becomes vacant when city council member ceases to

be resident of City. ...l 03-07-86 157
An individual may appear on ballot as candidate for both
district and magistrate judge. ...................... 09-03-86 181

308



EIGHTEEN-YEAR GUIDELINES INDEX 1975-1992

TOPIC DATE PAGE

PUBLIC RECORDS ACT

Individual poll ballots provided by Payette River advisory
group are public records and must be made available to the
public. ...t e 09-24-90 182

PUBLIC UTILITIES COMMISSION

Legislature may overturn rate schedule handed down by

LPUC. . e 02-20-80 222
Constitutionality of proposed telecommunication deregula-
tionbill ......... . 03-20-86 161

PUBLIC WORKS

Construction of breakwater by city. ................. 05-24-79 200
Public Works Licensing Law as applied to prefabricated
building. .......ccoviiiiiiii i 07-19-79 210
Building codes can include energy conservation. ....... 08-08-79 214
County construction of sewer in non-incorporated area. 08-15-79 216
Expending public funds to connect private residences to
public sewer system constitutional. .................. 01-30-81 192
Applicability of prevailing wage laws to construction of
health facilities. ................ .. i, 04-21-81 218
Applicability of UBC to state buildings. .............. 04-24-81 221
Failure by general contractor to name properly licensed
subcontractor rendersbid void. ..................... 02-27-90 105
Impermissible to use subcontractors different from those
listedonbid. ...........iiiiiiiiiiiiii 02-27-90 105

PUBLIC WORKS CONTRACTORS
STATE LICENSE BOARD

Indian-owned firms are subject to public works licensing
requirements of state board. A license is not required for
public works projects performed on federal trust lands
within the reservation. .............coi i, 07-01-88 105
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REVENUE AND TAXATION

Establishing new taxing districts under one-percent initiative

and budget freeze statute. ...............0iiiiiiann 05-07-79 196
Emergency expenditure levies and “one-percent” initiative. 05-31-79 203
One-percent initiative and deficit-financed cities. ....... 08-09-79 211
Tax exempt status of Good Samaritan Village and other

charitable organizations. ................c 0 0iin... 10-30-79 236
No taxation by state of federal activities or land. ....... 12-19-79 251
City and local government power to charge user fees to

mitigate reliance on ad valorem taxation. ............. 01-22-80 201
Constitutionality of authorizing cities to impose non-

PIOPEILY tAXES. .+ vvvvevvveneeeanennnaneeeeeennnns 02-06-80 211
Local option inCome taxes. ..........cvueveueuneenn 02-06-80 212

Constitutionality of special tax for funding public television. 02-08-82 159

Authority of county assessor to double assessments of
personal property for failure to file personal property tax
declarations. ...........ciiiiiiiiii i 04-13-83 199

Applicability of sales tax to materials purchased by grazing
permittee for construction of United States-owned range
1101100 (0175 1115 11 £ 06-03-83 205

Use tax exemption for INEL contractors. ............. 06-05-84 154

Bill permitting resort city residents and city governments to
act in concert to impose sales taxes constitutional. ...... 02-11-85 96

Proposed House Bill No. 73, which permits resort city
residents and city governments to act in concert to impose
sales taxes, is constitutional. ....................... 02-11-85 96

Differential licensing fees which discriminate between resi-
dents and non-residents may violate constitutional guarantee
of equal protection of the law. ..................... 04-26-85 116

Adjustment to appropriations for public school support to
balance budget. .......... oottt 02-12-86 131
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Proposed amendment for proportional registration of
vehicles would probably be constitutional; optional tax
schedules are constitutional. ....................... 02-25-86 140

Tax credit for operation of home school .............. 03-14-86 160

Idaho fuels tax statute extending favorable tax treatment
only to gasohol magufactured in Idaho is unconstitutional. 09-24-86 192

Given unconstitutionality of 1984 amendment to wine tax
statute, Tax Commission should enforce law as written prior
toamendment. ............ .. it 03-05-87 114

Sales tax statutes apply to room rentals at Boise State
University, ....ovvvviereinnnrnnnerennnnnnnnanans 02-12-87 111

County cannot make delinquency entry against property
while bankruptcy proceeding is pending. County loses its tax
lien on property sold free of liens in bankruptcy proceeding. 04-20-88 98

Budgetary and financing process for county fair boards. 02-09-89 114

Agreement by physician to pay service fee to preferred
provider organization (PPO) does not violate division of fees
prohibition of Idaho Code. ........................ 07-12-89 158

Highway district can issue long term bonds without voter
approval to finance repairing or replacing existing bridges. 07-25-89 163

Payments in lieu of land taxes by Dept. of Fish and Game

violate Art. 7,8 4. ... i 02-22-90 102
Homestead property not exempt from state distraint for

non-payment of property taxes. ...............eeo.. 03-09-90 110
Partial payment of taxes does not reduce late payment

015 17117 APt 07-31-90 158
INEL may be exempt from property taxes. ........... 09-24-90 179
State trooper meal reimbusement not income. ......... 11-06-90 190

One percent initiative has no impact on homeowner’s
exemption or on exemption for speculative value of
agricultural land. ....... ... ... it 09-24-91 197
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SELF—REGULATING AGENCIES

National Conference examinations as applied by Board of
Morticians. ........ooiiiiiiiiiiiiii 02-26-82 176

STATE BUILDINGS

Main responsibilities of Permanent Building Fund Advisory
Council. ..o e 03-07-80 236

STATE CONTRACTS

Previously bid state contract may be accepted without

competitive bidding. ............ ... ..., 04-11-90 131
TRANSPORTATION

County roads cannot be abandoned by failing to include

them on official highway district system map. ......... 06-18-87(b) 121

Carrier transferring registration to new fleet vehicle not
subjecttofee. ...l i 08-24-90 162

Idaho’s weight limitation statutes and grandfather rights for
vehicle weight limitations under 23 U.S.C. 127 include
reasonable and adequate weight tolerances for special
commodity haulers operating on interstate system. . ... .. 03-05-91 147

WATER RESOURCES
Dissolved oxygen water quality standards. ............ 01-22-80 198

Authority of Water Resource Board to finance hydropower
projects through sale of revenue bonds. .............. 08-10-81 242

Compliance with management practices under Forest
Practices Act and compliance with water quality standards. 12-30-81 255

Legislature has no authority to consider new policies of
Water Resources Board before they become effective. ... 02-10-82 162

Constitutionality of legislation authorizing exercise of state
police powers to subordinate existing water rights for power
generation to public interest. ................00ii.nn 03-16-83 182

Vesting of water rights for purposes of determining when a
“taking” hasoccurred. ............. 0 i, 03-16-83 182
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Protection of witnesses from prosecution for libel for
statements made before Department of Water Resources. 03-18-83 190

State owns beds of waterways navigable at time of statehood
unless Congress had conveyed rights to another entity prior
tosuchtime. ............coiiiiiiiiiiiinnneeenns 11-06-84 168

Conflict of interest, water resources board member. ..... 01-06-86 105

Idaho Dam Safety Act applies to waste water treatment

facilities within definition of dam in I.C. § 42-1711(b) and is

under jurisdiction of Department of Water Resources. ... 06-20-86 169
WORKERS COMPENSATICN

Officers injured using fitness equipment at IMSI entitled to
workers Compensation. ..........c..oeeuireneenaenss 05-09-90 135

Out-of-state bank’s credit letter not adequate security for
self-insurers under workers compensation law. ......... 12-10-90 207

WRONGFUL BIRTH

Proposed House Bill 120 which bars a cause of action for
wrongful birth is not unconstitutionally broad or vague. 02-21-85 104
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12-04-80
08-28-89
07-15-91
04-14-89
06-15-90

03-09-90
03-19-90
02-22-90
02-08-82
02-06-80
02-06-80
02-06-80
02-08-88
06-20-90
11-14-90
05-30-91
02-12-86
11-04-91
07-21-81
04-04-83
02-06-90

PAGE

147
157
157
83
83
93
107
161
117

196
186
168
235

268
268
169
182
142
150

110
117
104
159
211
212
213

T
153
197
177
131
212
240
192

96



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CONSTITUTION CITATIONS

ARTICLE & SECTION DATE

o

....................................... 02-28-92
....................................... 05-06-92
....................................... 04-04-83
....................................... 03-19-90
....................................... 12-11-80
....................................... 12-11-80
....................................... 02-08-82
....................................... 02-03-84
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RTICLE VIII

........................................ 04-04-83
........................................ 02-12-86
........................................ 01-30-81
........................................ 08-07-84
........................................ 12-31-87
........................................ 02-07-90
........................................ 03-15-91
........................................ 01-30-92
........................................ 04-04-83
........................................ 03-27-84
........................................ 08-07-84
........................................ 06-06-£5
........................................ 11-26-86
........................................ 10-26-87
........................................ 07-25-89
........................................ 09-11-89
........................................ 02-27-90
........................................ 01-30-81
........................................ 04-24-81
........................................ 03-14-83
........................................ 08-07-84
........................................ 03-15-91
........................................ 05-28-92
........................................ 02-07-90
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RTICLE IX

........................................ 03-13-81
........................................ 03-18-92
........................................ 01-10-85
........................................ 10-07-88
........................................ 09-03-92
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PAGE

65

93
192
117
254
255
159
109

192
131
192
161
161

98
158

49
192
141
161
165
199
148
163
182
108
192
219
177
161
158

97

98

210
75
7

113

112



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CONSTITUTION CITATIONS

ARTICLE & SECTION
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.......................................
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.......................................

.......................................
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---------------------------------------

--------------------------------------

......................................

.......................................

......................................

DATE

01-10-85
12-11-81
02-06-86
02-23-89
03-30-89
10-10-89
02-07-92
03-04-81
01-21-86
02-06-86
02-07-92
03-16-84
10-20-82
10-28-82
03-16-84
03-19-84
06-26-84
01-10-85
10-07-88
04-11-89
02-22-90
03-23-90
09-03-92
02-04-80
04-24-81
11-14-89
03-18-92
10-28-82

02-01-80
02-01-80
03-16-83
04-12-89
08-28-89
03-19-84

02-01-80
05-01-81
03-14-83

PAGE

77
252
123
119
126
192

54
206
113
123

54
129
201
203
129
132
159

77
113
130
104
120
112
205
221
196

75
203

204
204
182
134
169
132

204
226
177



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CONSTITUTION CITATIONS

ARTICLE & SECTION

ARTICLE XX

§3 ----------------------------------------

ARTICLE XXI

§2 ----------------------------------------

Idaho Admission Bill

§64,5,6,8 10, 11,12 «.o0vveeennnennn....
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DATE

01-22-80
02-15-80
02-20-80
02-13-81
05-01-81
03-14-83
11-30-84
02-04-85
04-26-85
03-31-88
05-16-89
08-28-89
09-17-90
04-05-91
01-30-81
03-14-83
08-07-84
11-26-86
05-28-92

03-16-83
02-10-82
09-24-90

07-06-83
12-19-89
03-30-89
04-18-89
04-18-89
04-18-89

03-10-80

02-01-80

01-10-85

PAGE

202
217
217
199
226
177
181

91
116

91
149
169
173
165
192
177
161
200

97

182
162
182

212
212
126
144
144
144

230

204

T



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

INFORMAL GUIDELINES
1975 - 1992
UNITED STATES CODE CITATIONS

CODE DATE PAGE
1SUS.C.§ 637 (2) «vvvvveeeeneeeeaaneennn, 06-15-92 101
23US.C.§101(R) «vvvveeeeeeeeaanneeannnnn. 03-05-91 147
23US.C.§103(E) +vveennenneeeeneeennnnnns 03-05-91 147
23USC.§108 ..ot 03-05-91 147
23US.C.§127 v 03-05-91 147
BUSC.§141 .o 03-05-91 147
42US.C.§2000€ . ...ooveerennneannnnnn. 08-02-91 187

INFORMAL GUIDELINES
1975 - 1992
IDAHO CODE CITATIONS

CODE DATE PAGE
1907 e 11-06-92 119
e (2 1K 11-06-92 119
1-2007 i e 07-08-81 235
1221 e 11-06-92 119
2203 e e e 04-14-89 142
2209 e e 04-14-89 142
5-20] e 09-10-87 145
5216 e 09-10-87 145
5218 e 09-10-87 145
5514 e 02-13-86 134
6-801,€t 580, .+ ..t 02-21-85 104
6-901,etSeq. ....iiiiiii i i 01-19-83 141
6-902(4) ...t e e 08-23-88 111
6-1201 ... e 09-19-83 - 226
T-T01 e 04-12-89 134
T-720 e 04-12-89 134
B-509 ... e 12-19-85 147
B-509(b) .. e 12-19-85 147
9-203(A) .t e 08-30-82 191
9-203(2) vt e e 08-30-82 191
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
0300 ... et e e e 08-30-82 191
0300 .. e i e e 12-03-84 183
0-337 e et e e e 09-24-90 182
0-337(9) « vt e e e e 09-24-90 182
0-337(10) . iii it e e 09-24-90 182
0-337(1]) v it i e e e 09-24-90 182
0-338(1) ottt i i e e e e, 09-24-90 182
0-340 ... e i e e e 09-24-90 182
T 7 - 09-24-90 182
0417 i e e e e 01-19-90 86
0-419 ... e e i e, 01-19-90 86
Title9,Chapter 34 ...............cociiiiinnn. 09-03-86 182
11-103(B) vvve ettt i it e 12-19-85 147
Title 11,Chapter 6 ........ccovviiiinernnennnnnn 03-09-90 110
0 03-09-90 110
Title 13,Chapter S0 .........cvvviiiiiieeennn. 01-11-82 152
. 04-27-92 9]
15-303 Lot e i e 08-19-87 131
15-5-303 L e e e 08-19-87 131
15-5-312 i e e 08-19-87 131
Title 16 ..ot it it i i e i 10-16-86 196
16-801 through 1837 .......................... 10-16-86 195
16-803 .. i e e 01-17-80 195
16-803 ..ot e e 01-17-80 197
16-1602(1) ..o vvv e i i e 07-14-87 127
16-1605 ... i i e et e 12-12-89 207
16-1610(D)(2) . ovviiii ittt i it 07-14-87 127
16-1612 ... i e e e, 07-14-87 127
16-1612 ...t e 05-16-89 149
16-1613 ...t e e, 05-16-89 149
16-1613(a)(1) oo v vt i e 07-14-87 127
16-1614(E) ..o vvie ittt it e 07-14-87 127
S < 07-18-88 108
16-1803 .. it i i e e e, 10-16-86 195
16-1803 ...t i e 12-13-88 127
16-1807A(2) vvvvie ittt it ittt e 07-01-88 105
16-1812(1)and (3) ... vvvvii it 12-13-88 127
16-1814 ... i i e, 07-01-88 105
16-1826 ..o it i e e e 07-18-88 108
Title 18 ..o i v i i i e 10-16-86 196
Title 18 .. oi v i i i e 12-02-87 159
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
L 1 P 03-08-82 178
2 03-04-85 110
I8-111 i e 08-28-89 169
18-113 i e 03-08-82 178
18-113 i e 08-28-89 169
18-113A L e 08-28-89 169
18301 ... e 12-30-86 201
18-310 Lt e 04-14-89 142
18-310 it e 07-15-91 182
18-315 Lo e 06-06-86 168
18-316 i e 06-06-86 168
18401 ... e 01-22-82 153
18-402 ... e 01-22-82 153
18-403 .. e 01-22-82 153
18404 ... ... 01-22-82 153
18-405 .. e 01-22-82 153
18603 ...t e 02-06-86 125
18604 ...t e 08-02-83 218
18-608 ...ttt 08-02-83 218
18-608(2) vviiiiiiiii i e 08-02-83 218
18-609 ..\ttt e 08-02-83 218
18-609(2) . .viiiiiii i e 08-02-83 218
18-609(3) ovvvieiiiiii i e 08-02-83 218
18-609(4) ..ooviiiiiii i e 08-02-83 218
18609(6) ..ovvvviiii it e 08-02-83 218
18-609(7) «vvvviie ittt ittt 08-02-83 218
18-609(2)(A)(C) v vvvvvvvrrreritt e 08-02-83 218
18-609(b) ..oovvviiii e 08-02-83 218
18-701 .. e 04-05-91 161
18-702 . e 04-05-91 161
18-801,etseq. ..vvvvvnreriiie i 08-29-85 137
Title 18, Chapter 13A ..................oill, 08-21-90 160
Title 18, Chapter 13A ..............cviiinnnn, 09-07-90 171
Title 18, Chapter 13A ............cciiiiunnnn.. 08-15-91 195
18-1351,etseq. «vvvvviniret i, 08-21-90 160
18-1351, €t 880, v vvvvinniniiii i 09-07-90 171
I8-1351(7) v e 08-21-90 160
I8-1351(7) vovveii i i e 09-07-90 171
18-1351(7) o vveeeee e e e 03-05-91 155
18-1356 ittt e 03-05-91 155
18-1356(2) «ovvvvii e 08-21-90 160
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE
181356(4) . ovvei i e 03-05-91

18-1356(4) oo 08-1591

O LT () () T 08-21-90
18-1356(5)(C) «vvvvvv i 08-1591

181359 it e 09-07-90
181359 i 10-17-90
181359 v 08-1591

18-1359(1)(@) v vt 09-07-90
18-1359(1)(@) v oo 03-05-91

18-1359(1)(B) v 08-15-91

18-1359(1)(€) « oo v vvee e 10-23-91

18-1359(€) «vvvvvviii 10-17-90
181360 ... 08-21-90
181502 . .vviii i 10-16-91

18-1502(a) v.vvvvvviii 01-16-85
18-1502(C) wvvvveiii i 10-16-91

18-1502(d) .ovvvvvve i 10-16-91

181804 ... 10-16-86
182101 .. 04-05-84
182113 i e 04-05-84
182304 ..o 12-04-80
182306 ....oovvi e 12-04-80
183106 ..o 04-27-92
18-3106(d) ..o 04-27-92
18-3302 .. e 08-29-85
183302 .. 02-10-87
Title 18, Chapter37 ........ccovviiiiiinennnnn 02-10-87
Title 18, Chapter 38 .............cc i, 02-26-85
184004 ...ttt 07-08-80
184202 ..o 02-10-87
184901 ... 08-15-84
Title 18, Chapter 57 . ........oviiiiiiiiiinann. 11-02-88
185701 .o 11-02-88
18-5702 ..o 11-02-88
185703 v 11-02-88
185704 ..o 11-02-88
186701(3) «vvvvvi it 01-16-86
187701 ..o 03-19-84
188001 ...vvviii 03-21-84
188002 .....ovvviii 06-03-85
188002(2) .vvviiiii i 06-03-85
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PAGE

155
195
160
195
171
186
195
171
155
195
202
186
160
199

82
199
199
195
146
146
258
258

91

91
139
106
106
107
248
106
165
115
115
115
115
115
109
132
136
127
127



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
18-8002(6) « et e e e 06-03-85 127
18-8704 ..ot 06-03-85 127
18-8005(7) + v e et e e 10-16-86 196
19-310 . e et 08-29-85 137
19-500 .. v ve e e et 12-14-90 209
19-507 v e e et 12-14-90 209
19-515 - vve e et e 04-05-91 161
19-601 . v v e et e e 08-29-85 137
19-601 . . v ettt e 04-05-91 161
19-603 .. v v et et e 08-29-85 137
19-603 .. v v e e e et 04-05-91 161
19-615 v vee e 12-14-90 209
19-615 . v vee et e 04-05-91 161
19-851 v vee et 08-19-87 131
19-851(C) « v v e eeennn e et e 06-17-92 104
19-852 vttt 06-17-92 104
19-853 vt 06-17-92 104
19-858(2) .« v v e e ettt 06-17-92 104
19-858 - vttt e 08-19-87 131
19-859 .. v ettt e 05-30-91 177
19-B60 - v v e ettt e e 05-30-91 177
19-860(B) + « e e vveeee e e e 05-30-91 177
19-1114 .« ovee e e 03-10-83 168
19-1115 . vvee et e 03-10-83 168
19-1859(3)(B) -+ v v veeee e 09-22-86 191
1951902 . ve e et e 03-08-82 178
19-2008 v ve et 04-14-89 142
19-2504 vt e 09-20-83 235
19-2514 oot 04-14-89 142
19-2514 oo et e 07-15-91 182
19-2520C e et e 04-14-89 142
19-2601 .. v vt e 11-01-83 241
192600 .. vve e e e 07-15-91 182
192604 .. e 07-15-91 182
19-2608(1) e e e e e e 07-15-91 182
19-2703 . v e ettt 11-01-83 241
19-2705 v e e et et e, 07-08-80 247
19-2705 v e et 07-08-80 248
19-2715 v e e et 03-23-89 121
19-2802 e vvee et e, 07-08-80 248
193004 .. ve e e e e 05-21-90 142
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
19-3008 . .iiti i e i e e 11-06-92 119
19-3506 .. viit i e e e 04-27-92 91
19-3901 ..ot i e e 03-08-82 178
19-3901 ..ottt e e e 08-28-89 169
19-3001A oot e 08-28-89 169
Title 19, Chapter 41 ..............cciiiiiennn.. 06-06-86 168
19-4219 oot e 11-01-83 241
19-4301 ..ot e e 01-28-87 105
19-4705 ..ot e e 09-17-90 173
19-4705,tS8G. «ovvvverinen i 04-05-91 165
19-4705(C) v ovveviiiii e it e, 03-21-84 136
19-4804 .. .ot e 04-05-91 165
19-4809 .. ittt i e 12-13-88 127
) ) 05-20-91 174
19-5101(C) vvvvvniiiee it e, 08-29-85 137
19-5101(d) v ovveeiiee e e 12-02-87 159
19-5104(D) ieiiei it e 12-02-87 159
19-5109(D) ©ovvvveiii it e 12-02-87 159
19-5109(C) v ovvveiiiii ittt 12-02-87 159
19-5304 ..ot e e e 04-27-92 91
Title 19, Chapter 55 ......coviiiiiiininnnnnnnn. 01-11-82 152
20-219 e 11-01-83 241
20-222 L e e e 11-01-83 241
20-223 L e i e 07-06-83 212
20-225 i e e e e 05-25-84 151
20-227 i e i e e 11-01-83 241
20-228 L. i et e 11-01-83 241
20-413 . e e e 10-21-85 144
) U 10-21-85 144
20-605 ... e e e 03-21-84 136
20-605 ... i i e 12-13-88 127
20612 . e e 12-13-88 127
20-612 . e e 04-05-91 165
20-615 . e e e e 12-13-88 127
22-103 L e e e e 02-06-86 120
22-201 through209 ...t 02-09-89 114
22206 ... e e 02-09-89 114
22200 L e e 02-09-89 114
22-2018 i e e e e e 03-14-83 177
22-2008 i e e e 07-17-85 130
Title 22, Chapter41 ..............ciiiiiiinnn.. 02-19-82 168
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
2244104 o 02-19-82 168
2248106 .. 02-19-82 168
2248500 .., 09-30-81 246
22-4500 .. 02-22-82 170
22-4501 through 4504 ... ....ooveeeeninnne., 02-17-89 116
22-4502(1) et 02-17-89 116
2244503 09-30-81 246
2244503 . 02-22-82 170
2244503 . 02-17-89 116
2244508 .. 09-30-81 246
2244508 .o 02-22-82 170
23200 . 03-10-80 229
23211 oot 02-03-86 117
23212 . 02-03-86 117
23213 02-03-86 117
23215 e 02-03-86 118
23408 ..o 04-19-82 185
234408(2) .« et 04-19-82 185
23-408(1)(B)(S) -+ v e e 09-16-82 198
23-004(1)C)HA) -+t 09-16-82 198
234405 ..\t 09-16-82 198
234603 .ttt 01-16-85 82
23608 ..ot 02-10-87 106
Title 23, Chapter 9 . . .. v vvveeeeeseeeeeenns 01-16-85 82
Title 23, ChAPLEr 9+« v v v e eeeeeeeeeeeeenness 10-09-90 184
23901 et 08-07-91 190
23-902() .+ 10-09-90 184
23-902(K) .« v v et et e e 10-09-90 184
23910 .+ vttt 08-07-91 190
23-910(2) + ettt 08-07-91 190
23-910d) « vt 08-07-91 190
23927 i 07-09-87 125
23929 L. 01-16-85 82
23989 .. 01-16-85 82
Title 23, Chapter 10 « ... vnneeeeeeeeeeenn., 01-16-85 82
23-1001G) « et e 10-09-90 184
23-1003 -+ 03-15-84 127
23-1010 .« e 08-07-91 190
23-10102)(A) - v v v eeee e 08-07-91 190
23-1012 o 07-09-87 125
231013 o 01-16-85 82
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
23-1014 .. e 07-09-87 125
23-1023 e 01-16-85 82
Title 23,Chapter 13 ..., 01-16-85 82
23-1319 ...l PP 03-05-87 114
23-1334@)(b)(d) .. i 01-16-85 82
232716 o e 01-30-92 49
24-2100 e 12-04-80 258
Title2S ... 12-02-87 159
25-613A L e (08-22-83 222
Title 25, Chapter 11 ............ccovveiia.... 12-02-87 159
Title 25, Chapters 11 through 1S ................. 12-02-87 159
25-1109 . e 12-02-87 159
Title 25,Chapter 14 .....................o..... 12-02-87 159
251405 i e 12-02-87 159
25-1414 i 12-02-87 159
Title 25, Chapters 17,19,22,23 ................. 12-02-87 159
252119 e 02-21-85 104
252401, €t 560, ..ttt 04-26-85 116
25-2402 ... 07-17-85 130
Title 26, Chapter 27 .........ccoviiiiiennnnnn.. 01-30-92 49
262709 ... e e 01-30-92 49
262716 i e e e 01-30-92 49
272707 e 01-30-92 49
28-22-104 ... 09-10-87 145
Title 30,Chapter 1 ...............coovvviiiet. 06-15-92 101
30-1-3 e 09-27-89 186
30-1-8 e 09-27-89 186
30-1-27 o e e 06-15-92 101
30-1-40 ... 06-15-92 101
30-1-54(h) 06-15-92 101
31417 o e 08-28-89 169
31606 ... e 02-09-83 145
31710 e 03-30-89 126
31714 e 08-28-89 169
31801 .. 02-25-81 203
31801 e 03-27-84 141
31802 e 02-25-81 203
31802 e 07-06-83 212
31-803 .. e 02-25-81 203
31-804 ... 02-25-81 203
31808 .. e 03-27-84 141
328



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE

Title31,Chapter 10 .............c.covvvnnn...
311001 oo e e
31-1001 .o e e
Title31,Chapter 14 .............cciviiinnnn..
31-1402 oo e e e
31-1402 L. e e e
31-1403 .. e i e
31-1409 ... e e e
31-1409 .. e e e
K ) 8 5 1
31-1422 L i e e
31-1429 L e i e
31-1430 ..o e e
31-1430(A) oot e e
31-1430(B) ..o v ii i e i e
Title 31, Chapters 15,16,21,22 &23 ...........
K ) o 17
311502 L e e e
31-1509,€tS€q. ...ttt
311515 L e
31-1601 through 1612 ........................
31-1601 through 1605 ......................t.
31-1602 ... e e
31-1605 .o e e e,
31-1606 ..ot e e
31-1606 ...t e i
31-1606 ..ot e e e
31-1607 oo e e e,
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DATE

09-16-86
07-06-83
02-09-89
02-09-89
07-06-83
02-06-80
02-06-80
09-16-86
06-06-86
02-05-81
02-09-83
11-06-92
04-26-85
06-06-86
03-27-84
06-06-86
01-09-90
01-09-90
04-04-90
01-09-90
08-28-89
01-09-90
04-04-90
04-04-90
04-04-90
04-04-90
04-04-90
04-04-90
11-02-88
02-09-83
09-16-86
02-09-83
05-30-91
11-06-92
02-09-83
06-06-86
02-09-83
02-09-83
07-06-83
06-06-86
02-09-83

PAGE

186
212
114
114
212
214
215
186
168
195
145
119
116
165
141
166

78

78
128

78
160

78
128
128
128
128
128
128
115
145
183
145
177
145
145
165
145
145
212
165
145



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE
3I-1607 oovn e e e 09-16-86
31-1608 ..o e 02-09-83
3111608 ... e 09-16-86
Title 31,Chapter 19 ............ccoviiiiiinn. 06-06-86
31-:2003 ..o e e 10-17-90
31-:22008 ..o e e 05-21-90
312009 ... e e 07-06-83
3120012 oo e 04-23-92
31-2017 ot e e 02-09-83
3122101 ..o e e 11-02-88
31-2119 Lo e e e 11-02-88
31-2202 .o e e 12-13-88
31:2202 .o e e 05-20-91
31-2202(2) v vveeii e 03-04-85
31-:2202.12(d) ... e 05-16-89
312227 e 12-13-88
31-2227 e e 05-16-89
312227 o e e e 12-12-89
31-2227 . e e e 05-20-91
31-2304 ..o et e 11-02-88
Title 31,Chapter 26 .........ccovviviinnnnnnnn. 11-12-92
312601 ... e 12-19-89
31-2602 .o e e 07-06-83
31-:2603 ... e e 03-10-83
312604 ... et e 03-10-83
3122604 ... e e 12-13-88
3122604 ... e e 12-12-89
31-2604 ... e 05-21-90
312604 . ... e 12-14-90
31-2604(1)(6) . oveiii e e 08-19-87
31:2604(2) +oviii e e e 03-10-83
31-2604(2) . ovvi i e 12-12-89
31-2607 ..o e e e 07-06-83
31-2608 through 2610 ................cccvvn.... 09-16-86
313107 oot e e 09-16-86
313107 o e 10-17-90
313113 L e e 07-06-83
3131013 L e 04-18-89
3131013 L e e 05-16-89
Title 31, Chapters 34,35 ............c.cevvvnnn. 07-14-87
Title 31, Chapters 34,35 ..........ccovviinnn... 08-19-87

330

PAGE

184
145
184
165
186
142
212

88
145
115
115
127
174
110
149
127
149
207
174
115
124
212
212
168
168
127
207
142
209
131
168
207
212
183
183
186
212
144
149
127
131



_EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE

Title 31, Chapters 34,35 ............cccvvnn..
Title 31, Chapters 34,35 .............cccoiienn..
31-3510A .o e
31-3505 e e
31-3515 e e e
31-3515 e s
31-3575 i e e
31-3601,etseq. ...iviiiii i i e
31-3608 .. e e e
31-3616A ..o e
31-3805 i e e e e
31-3805(1) v ovie i e e
31-3805(2) v viii i e e
31-3805(3) ittt e e
31-3806 .ottt e e
31-3901 L. e
31-3910 ......... ettt e,

31-4006 ...t e e
31-4304 ... . e e
31-4304(a) ...ovv it i e i e
31-4304(D) .o ovit i e e e
31-4304(C) «vviiii i e e e
31-4304(d) . .ov i e e
31-4318 .. e
314320 it e
31-4320(a) «ovvie i i e e
31-4320(D) « o vi i e e e
31-4320(C) v vvvvie i e e
31-4801,€tSeq. «.vvvirrriit it e
314807 ittt e e it e e,
31-4808(2) . ooiiii i e e
31-4810 ..t e e e

331

DATE

07-14-87
08-19-87
08-19-87
02-06-80
02-06-80
09-16-86
02-06-80
11-13-91
02-27-90
09-16-86
02-04-88
02-04-88
02-04-88
02-04-88
02-04-88
04-04-90
04-04-90
03-27-84
04-11-90
03-27-84
06-06-86
06-06-86
07-13-81
07-13-81
07-13-81
07-13-81
07-13-81
06-29-87
07-13-81
07-13-81
07-13-81
07-13-81
04-26-90
04-26-90
04-26-90
04-26-90
06-03-85
10-31-83
10-31-83
10-31-83
10-31-83

PAGE

127
131
131
215
216
186
215
215
105
187

73

73

73

73

73
128
128
141
131
141
167
168
237
237
237
237
237
123
227
227
227
227
133
133
133
133
127
238
238
238
238



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE
32-305 i e e e 10-31-83
323060 ..t e i e e 10-31-83
32-307 i e e e 10-31-83
32-308 i e e e e 10-31-83
32-309 it e e e 10-31-83
32-401 ... e e 10-31-83
32-906 ... i e e 06-28-83
32-906 ... e it 10-23-91
32-1002 .. e et e 02-13-86
32-1003 ... e e e 07-14-87
32-1008A .ot e e 02-13-86
32-1008A .o e 03-05-87
32-1008A(1) vveeie i e e 02-13-86
32-1008A(5) v hi e e 02-13-86
323048 e e 08-28-89
33-100 . e e e 04-24-81
33-107 i e e e 04-24-81
33-107(2)(3) vieeee i e e e e 11-14-89
31-107(3) v oiiiiiie i e i e 04-01-92
33-107(8) v vt e e 04-01-92
33- 116 .o e e e 04-24-81
33-122 i e e 04-24-81
33-205 Lt e e e 03-13-81
33-305 i e e et 03-19-84
33-308 L i e i e 12-06-83
33310 i e e e 12-06-83
K X 5 3 1 L 12-06-83
33-424, €t SEQ. it e e 06-15-90
Title 33, Chapter S ........coiiiiiiiiinnnnn.. 02-15-84
33-506 . e e e 08-26-81
33510 e e 03-25-85
X 1 11-02-88
33512 i e e e 08-26-81
33-512 i e e e 01-21-86
335013 e e e e 02-28-86
335013 i e e 11-02-88
33-514 L e 01-21-86
33-515 i e e 01-21-86
33505 e e 02-28-86
33-516 i e e 03-13-81
K 1) A 11-02-88
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PAGE

238
238
238
238
238
238
209
202
133
127
132
114
133
133
169
221
221
196

85

85
221
221
210
132
244
244
244
150
114
244
113
117
244
113
152
117
114
114
157
210
117



_EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE

33804 .. i e
33900 ... e
33-1009 ... e
331208 Lo e e
331208 L e et
331209 i e
33-1209 .o e e
33-1216 .o e
33-127] i e e
K 3K 177 2
Title33,Chapter 13 ...............cciiiiaa...
331402 L e e e
331403 L. e e
33-1406 ... e e
33-1501 L e
33-1602 ... e e
33-1603 .. e e e
332101, €t 880 v vutriiei e e
332104 .. e e e e
332106 ... e e e
33-2110(A) veirei i e e e e
332202 . e e i e
33-2200 .. i e e e
33-2307 it e e e e
33-2308 i e e e e
33-2601 ... e
33-2602 .. e e
33-2603 ... e e
33-2604 ... e
332712 i e it e e
332705 i e e
33-330] L e
33370 i e e e
333707 o e e
333707 e e e
33-3717(2)(E) <« v vveeeee it

333

DATE

03-26-84
02-01-80
03-26-84
11-02-88
03-26-84
03-26-84
03-26-84
02-12-86
01-21-86
02-28-86
01-21-86
02-28-86
03-13-81
06-09-81
12-22-89
02-15-84
03-13-81
03-13-81
03-13-81
12-11-81
01-21-86
01-21-86
04-01-92
07-17-85
11-20-92
09-16-82
04-24-81
04-24-81
05-01-84
05-01-84
02-14-84
02-14-84
02-14-84
02-14-84
02-14-84
02-14-84
04-24-81
02-04-80
01-25-82
11-14-89
01-25-82

PAGE

139
204
137
117
139
139
139
131
113
152
113
157
210
231
213
114
210
210
210
252
113
113

85
130
128
198
221
221
148
148
111
111
111
111
111
111
221
205
154
196
154



_EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
33-3720 .t e e 06-19-84 156
33-3720(2) v oeiiiie e e 06-19-84 156
334001 ... e 11-28-90 201
3344002 ... e e, 11-28-90 201
33-4007 ..t e e 11-28-90 201
34-101 o e e 12-04-80 269
34-106 ..o e 11-20-92 128
34-107 o e e 12-04-80 268
34-304 ... i e e 12-04-80 268
Title34,Chapter4 ............covvviineeennnn. 06-15-89 156
34-402 ... e e 12-04-80 267
34-402 ... e e 07-08-81 235
34402 ... e 02-02-90 93
34-403 ... e e e e 12-04-80 267
34-404 ... e e 06-15-89 156
Title 34, Chapter S ..........covviiiiiinnnnnn.. 12-19-89 212
34-604 .. ... e e 02-02-90 93
34-605 ... e e 02-02-90 93
34-613 .. e e 03-28-90 126
34-614 ... .. e e e 07-08-81 235
34-614 ... e e e 07-10-81 236
34-619 ... e e 10-17-90 186
Title34,Chapter 7 ...........ccoiiiiiinnnnnnn.. 02-26-85 109
34-705 o e e e 02-26-85 109
34-706 . e e e 02-26-85 109
34705 e e 02-26-85 109
34-717 o e e 11-12-92 124
34-903(5) cvviiiiiii e e e e 12-19-89 212
34912 L e 11-12-92 124
34-11001(2) oo e e e 06-15-89 156
34-1104 ... e e 12-04-80 268
34-1111 o e e 12-04-80 268
34-1206 .. e 11-12-92 124
34-1200 L. e e 11-12-92 124
34-1401 .. e 11-20-92 128
34-1700 .. e e 06-15-90 150
34-1701, €580, «vvvvvrriii e 06-15-90 150
Title 34, Chapter 18 ...........ccovviieiennnn. 01-26-90 91
34-1801,€t 860 vuiiriiiiiie it et 01-26-90 91
34-1803 ... e 07-17-81 239
34-1805 L. e e e 02-13-90 101

334



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
341902 .. 02-02-90 93
341904 ..ot 02-02-90 93
342001 .o 11-12-92 124
342002 . e 11-12-92 124
342007 .« 11-12-92 124
342021 o 12-04-80 266
342021 o 11-12-92 124
382028 . 11-12-92 124
1 (1) R 12-04-80 265
32101 .« 12-04-80 267
34-20101(8) o vvveeeee e e 12-04-80 269
342105 .« 12-04-80 261
32114 oo e 12-04-80 259
32117 oot 12-04-80 259
32117 oot 12-04-80 260
32118 oot 12-04-80 260
32118 oot 12-04-80 264
32217 ot 01-26-90 91
32301 .o 12-04-80 269
342303 . 12-04-80 268
1)) R 08-07-84 161
36-102 e e 02-14-86 136
36-102(8) « et 02-14-86 136
36-102(D) « et 02-14-86 136
36-102d) « et 02-14-86 136
36-103(D) « vttt e 08-07-84 161
36-104(D)(5) - v veeee e e 08-15-84 165
36-104(D)(9) - nvveeee e 02-22-84 115
36-104(B)(9) -+ v vttt 08-07-84 161
B6-106(E) .« nneeeee e 08-07-84 161
36-107(2) « e e 08-07-84 161
36-202(1)(1) e nneeeee e 09-18-85 139
36406 -« . v e 08-15-84 165
36007 oot 08-15-84 165
36-1102 .« e 02-22-84 115
36-1801 oot e 02-06-90 96
361801 .+t 022290 102
36-1802 .+t 02-06-90 96
36-1802 .+ttt 02-22-90 102
Title 36, ChAPLEr 21 .. vvveeeeeeeeeanenenns 12-30-86 201
362101 .« vveeee e e 08-30-90 165

335



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE _CITATIONS

CODE DATE PAGE
36-2102 e 09-19-83 226
36-2102 e 08-30-90 165
36-2102(D) e nvveeee e 09-19-83 226
36-2102(0) « vt 12-30-86 202
36-2102(D) v vveeee e 08-30-90 165
36-2102(C) «nnvveeee e 09-19-83 226
36-2102(C) vt e 12-30-86 201
36-2107 .« .ot 07-02-86 174
36-2107 e vt 08-30-90 165
36-2107(D) e vveeeee e 08-30-90 165
37-2701 through 37-2751 ...ooevneeeeeninnn, 01-22-86 115
3TT1S oot 05-21-81 230
3T-1520(K) o nvveeeeee e 01-05-82 151
3T-1523A oo 01-05-82 151
37-1620(1) e e e 01-05-82 151
312788 11-02-88 115
3T-2744(E)A) < vt 11-02-88 15
BB-10L(D) + v e eenneeeee e e e 04-06-83 95
BB-10L(D) v eeveneee e e e e 04-08-83 197
38-102 ettt 04-08-83 195
38-108(8) « « vttt 04-06-83 195
38-104(2)D) -+ v v v v eeeeee e 04-06-83 195
BB-108(C) et e 04-06-83 195
38108 .+t 04-08-83 197
38-104(2) vt 04-08-83 197
38105 -« v vt 04-06-83 195
38-107 .+ttt 04-08-83 197
38110 et e 04-06-83 195
3B-110 .+ttt e e 04-08-83 197
B8-111 oottt 06-02-82 186
BB-111 weeeeee e e 04-06-83 195
0 ) R 04-08-83 197
3B-114 ot 04-06-83 195
KL U R 04-08-83 197
38129 1t 04-06-83 195
38129 it 04-08-83 197
BB-131 ettt 04-06-83 195
38-1202(C) + e nnnee e 04-11-84 147
Title 39, Chapter 1 . ..o vnnnneeeeeneennnns. 08-03-89 166
39-101 .+ttt e 02-13-81 199
30-101, €L SEq. .- v v v ennnee e 03-01-84 121

336



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
39-105(3) cviiit e e 05-01-81 226
39-105(3) vt 03-01-84 121
39-105(3)(K) voviii e 05-01-81 226
39-105(3)(L) vvvvri e 02-13-81 199
39-105(3)(0) v v vei i 08-03-89 166
39108 L. e e 03-01-84 121
30-118 ot e e 05-01-81 226
30256 i e e 10-06-81 248
39-260(8) . it e 01-28-87 105
39-260(D) +iiitt e e 01-28-87 105
302602 L e e e 10-31-83 238
30-263 i e 10-31-83 238
30-264 ... e e e 10-31-83 238
39265 L e e 10-31-83 238
30-266 ..t e e e e 10-31-83 238
39267 o e 10-31-83 238
39-273(D)(2) vii e e 10-31-83 238
39-300through 312 ...... ...t 02-10-87 106
39-301 L. e 07-21-83 215
39-307 i e e e i e 02-10-87 106
39310 L. e e 02-10-87 106
39-310(3) ittt e 02-10-87 106
Title39,Chapter4 ...................ccoiunnnn 10-27-87 151
39-401 ... e 05-01-81 226
39-401 ... i e e 04-24-81 221
39-401 ... e e 10-27-87 151
39-414 ... e 04-12-85 114
39-414 .. e 10-27-87 151
39-414(1) ooiiir e e e 05-01-81 226
39-414(2) . iiii i e 05-01-81 226
39-414(5) it e 10-27-87 151
39-416 ..ot e e 05-01-81 226
39-416 ...t e e e 04-12-85 114
30-422 e 10-27-87 151
30-425 e e 02-05-81 195
39-700 o e e 02-06-86 124
39-703 L e 02-06-86 124
39904 ... e 09-03-86 182
Title 39, Chapter 13 ..........covviiiniinnn.... 09-16-86 186
Title39,Chapter 13 .............ciiiiiiinnnn. 05-28-92 97
39-13001(h) oo e 09-16-86 189

337



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE

39-1305 o e e
39-1318 e
39-1319 e
39-1319 L e
39-1325 L e
39-1326 L.
39-1330 L. e
30-1331 L e e
30-1331 e
39-1331d) ......... e e
39-1441 ..
39-1442 ..
39-1459 e
39-2301 through 2305 ........ccvviviiiiinnnn,
39-2305(1) v v e i e e
39-2305(2)(2) « vt viii e
39-2305(3) i e
Title 39, Chapter 37 ..........ccvvvivevennn...
39-3701 .. e e
Title 39, Chapter38 ............ccciiiiiinnn..n
39-4105(4) ..ot e
394109 ... e
394111 L.
394116 ..ot e
39-4303 ...
39-4601,€t58Q. ...ttt
39-4604(h) ...t e
39-4701,etSeQ. . .veiriiiiiiiiiiie
39-A4701,€tSeq. «vvvvrniiiririiina e
39-5206 ... e
39-5208 ..
39-5212 e
39-5507 it e e
39-6001,€tSeq. . ..viiiiiiiiiiiiiiiii e,
39-6007(4) . vviii e e
39-6008 ...
40-106(2) +voeee e e
40-109(5) wvvie i e
40-109(D) o ve i e
40-120(19) .« v i it
Title40,Chapter2 .........ccvvirinirennnnnnn

338

DATE

09-16-86
02-06-80
09-16-86
06-29-87
06-29-87
06-29-87
05-28-92
09-16-86
06-29-87
09-16-86
04-21-81
04-21-81
04-21-81
02-17-89
02-17-89
02-17-89
02-17-89
06-03-85
06-03-85
06-03-85
04-24-81
04-24-81
04-24-81
05-01-81
06-03-85
01-22-85
01-22-85
01-22-85
01-22-85
01-16-86
01-16-86
01-16-86
08-28-89
11-14-85
11-14-85
11-14-85
04-11-90
06-18-87(b)
02-25-81
02-22-84
06-18-87(b)

PAGE

189
216
185
123
123
123
127
188
123
188
218
218
218
116
116
116
116
127
127
127
221
221
221
226
127

85

85

85

85
112
110
110
169
145
145
145
131
121
203
115
121



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE
40-202 .. e e 06-18-87(b)
40-202(8) . .vitrii i e i e 06-18-87(b)
40-202(1)() + v v e e 06-18-87(b)
40-202(3)(4) .. e 06-18-87(b)
40-203 ... e e 06-18-87(b)
40-203(1)(B)4) o vveee e 06-18-87(b)
40-203A .. e 06-18-87(b)
40-305 .. e 02-25-81
Title 40, Chapter 6 ..............cccvvvinnn.... 06-06-86
40-604(5) .. oviii e 06-06-86
Title 40,Chapter 9 .............covviiinnnn... 06-06-86
40904 ... e 06-06-86
40-906 . ... e e 06-06-86
40906 . ...t e i e, 04-11-90
40-913 . e 06-06-86
40-1102A0(2) v ovieee ettt e 09-20-83
Title40,Chapter 13 ...............cciiiinn.... 06-06-86
40-1305 ..t e 06-15-89
40-1305(2) v vvvi e 06-15-89
40-1406 ...t e 04-12-89
40-1503A ... e e 02-22-84
40-1601 ... e 02-25-81
40-1605 ..ot e 02-25-81
L 3 1 02-25-81
40-1611 ... e 02-22-84
40-1613 ... e 02-25-81
40-1614 . ... . e 02-22-84
40-1621 ... e e 02-25-81
40-1628 ...t i et e 02-25-81
40-1634 ... e 02-25-81
40-1641 ... e 02-25-81
40-1646 ... e 02-25-81
40-1665 ...t e 02-25-81
41-213(2) oo et e 08-28-89
41-255 e e 08-29-85
41-253,6t860. . viitiiii i e 08-29-85
41-254 e e 08-29-85
41-255 i e e 08-29-85
B1-25T i e e 08-29-85
41-2870(4) ..o o v e 12-10-90
42-101 .o e e 10-30-87
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PAGE

121
121
121
121
121
121
121
203
165
166
165
168
167
131
167
235
165
156
156
156
115
203
203
203
115
203
115
203
203
203
203
203
203
169
137
137
137
137
137
207
153



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
824103 .o 03-16-83 182
824108 .t 02-04-88 73
82203 o 03-16-83 190
82222 o 03-18-83 190
82405 ... 03-16-83 182
82918 ..o 10-30-87 153
82-1001(2) .« 03-05-91 147
821106 ..t 02-09-81 196
Title 42, Chapter 13 ... .ouveeeeeeeenennnns 10-30-87 153
42-1301 through 1309 ... ...eeeeeeeennnenn, 10-30-87 153
B21406A oo 01-06-86 105
42-1411(2)(SUPP. 1987) .« vveeeeeaeen 02-08-88 77
821710 .o 06-20-86 169
42-1710 through 1721 ...ovuveeni e, 06-20-86 169
B21T11(D) + et 06-20-86 169
821732 e, 01-06-86 107
821732 e 09-24-90 182
821738 oo 02-10-82 162
B21T38(H) « oo, 08-10-81 242
B2-1T38(M) e 08-10-81 242
B20T34(S) e e et 08-10-81 242
B21T38(X) v eee e et 08-10-81 242
B1T38A oo 09-24-90 182
821736 oo, 02-10-82 162
B21T36A oot 03-16-83 182
821780 ..o 08-10-81 242
B21758(D) « oot 03-15-91 158
B2T56(2) « o veee e e 03-15-91 158
B21TS6(ENT) - veeeeee e, 08-10-81 242
821757 o, 01-06-86 107
823213 o 01-22-80 201
823213 o, 01-22-80 202
823217 o 01-22-80 201
Title 43, Chapter 1 .. ouvveeeeeeeeaneenns 10-30-87 153
B304 o 06-15-90 150
3316 oo 10-30-87 153
31505 ., 10-30-87 153
Q104 ..o 04-24-81 221
BA107 oo 10-30-84 167
BA0T .o 09-13-89 184
BA1001 ., 04-21-81 221

340



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE
44-1502 ..o e e e 06-14-90
44-1502(3) «vvvi it e e 06-14-90
44-1503 ... e 06-14-90
44-1504 . ... e 06-14-90
44-1802 . ... e 12-22-89
Title 44, Chapter 20 ..........ccvvuvninnnnenenn. 09-13-89
44-2001 through 2011 ......................... 10-26-89
442002 ... 09-13-89
442003 ... e e 09-13-89
44-2003(1) + oottt e e 09-13-89
442006 . .t e 02-19-82
P 03-10-80
47-1501 ..o 01-20-81
47-1503(5) «vvneee e 01-20-81
47-1503(6) «ovvveeiii e 01-20-81
47-1503(7) «ovieie e 01-20-81
48-101 ... e 05-28-92
48-102 .. e 05-28-92
48-603(8) +.vvirt e 02-28-92
48-603(18) ..ovvvitii i e 05-28-92
Titled9 .. ..o 03-08-82
Titled9 .. ..o e 08-28-89
49-101() +vvvvree e e 08-31-82
49-101(D) +vvvenr e e 08-31-82
49-101(f) . ovvier e e 08-31-82
49-101(F) © e e 03-05-84
49-101(8)(h) «vvve e e 08-31-82
49-110 ..o e 08-28-89
49-110-1 . ooee e 08-28-89
49-127 o 03-05-84
49-127 e e 02-25-86
49-127(d)(1) vevee e 08-31-82
49-127(A)(T) veee e e 08-31-82
49-127A ..o e 02-25-86
49-127B .o e 02-25-86
49-132 L. e 03-05-84
49-201 ... e 08-28-89
49-206 ... e 09-17-90
49-207(1) «vvvie e 09-17-90
49-207(2) +vveii e 09-17-90
49-207(3) .« o veie e 09-17-90

341

PAGE

144
144
144
144
213
184
195
184
184
184
168
229
191
191
191
191
127
127
127
127
178
169
193
193
193
125
193
169
169
125
143
170
193
144
143
125
169
173
173
173
173



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE
49-208 ... i 08-28-89
. 09-17-90
49-208(S) vevvieriiiiiii e i e 08-28-89
L 08-28-89
49-236 ... it e e 08-28-89
49-236(1) vvvvviiiii i i e 01-18-90
49-236(2) vovviiiiii i i e 09-17-90
49-230 L. e 09-17-90
Title49,Chapter 3 ...........covviiiiiiiiinn. 10-03-85
K ) 10-03-85
49-301(2) vivii i ettt 10-03-85
49-303 L. e e 10-03-85
11 (o) T 10-03-85
49-304 ... e 02-22-82
49-307 oo e e 02-22-82
49-308 ... 02-22-82
49-308(3) vvv it i e e 02-22-82
49-309 .. i e 02-22-82
49-347 L e 10-03-85
49-430 ...t e 08-28-89
49-44]1 ... i 08-28-89
49-581 L e e e 02-13-81
40-582 L e e 02-13-81
49-582 L e 08-28-89
49-582(1) vvvviiiiiii i i e 08-28-89
49-594 . e 03-04-85
Title 49, Chapters 6,7,8,9 ........ccovvvvun.... 08-28-89
49-654 ... e 09-17-90
49-698 ... e 03-04-85
49-698(1) «vvvviiiiii e 03-04-85
49-698(2) vvv ittt e 03-04-85
49-698(5) «vvv ittt i e 03-04-85
49-763 L e e e 02-21-85
49-835(b) vvvv it e 02-13-81
Title 49, Chapter9 .........ccovviiiiinnennnenn 03-05-91
49-901 ... e 03-05-84
49901 ... e e 03-05-91
49:901(b) ..t e e 03-05-91
49-901(C) vvvvviiiiiii i e 03-05-91
49-901A .o e 03-05-84
49-905 .. e 03-05-91
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169
173
169
169
169

84
173
173
140
140
140
140
140
170
170
170
170
170
140
169
169
199
199
169
169
110
169
173
110
110
110
110
104
199
147
125
147
147
147
125
147



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE_CITATIONS

CODE DATE PAGE
49-905 .. e 06-05-91 180
49-1001(1) vvveie e e 03-05-91 147
49-1001(2) ©viee e e 03-05-91 147
49-1004 ... 03-05-91 147
49-1102 .t e e 07-21-83 215
49-1102 .. e 09-20-83 235
49-1102(B) «vvoeeeee et e 09-20-83 235
L 0 1 0] (-) T 09-20-83 235
49-1102A ..o e 07-21-83 215
49-1102A .o e 09-20-83 235
49-1102A(3) v vvvvvei i 09-20-83 235
49-1102A(4) oo iiiii i e e 07-21-83 215
49-1102A(5)(8) v vvvvveeree et eeeeiinaannnns 07-21-83 215
49-1102B ..ottt e 09-20-83 235
49-1104 ... e e 08-28-89 169
49-1109 ..ttt e 08-28-89 169
49-1115 ..o 02-10-87 106
49-1135 L e e 02-10-87 106
49-1222 L e (1-18-90 84
49-1229 e 01-18-90 84
49-1230 .o e 01-18-70 84
49-1232 e 01-18-90 84
49-1300 . i 02-03-84 109
49-1401 ... e 02-21-85 104
49-1415(1) .o ve i e 09-17-90 173
Title49,Chapter 15 ...............coiiiiint. 09-17-90 173
49-1501 ... e 08-28-89 169
49-1501 through 1506 ................c.ccoiunn. 08-28-89 169
49-1502 .. 08-28-89 169
49-1503(1) . ovi it e 09-17-90 173
49-1503 e 08-28-89 169
49-1503 .. e 09-17-90 173
49-1503(1) ©vvei e e 08-28-89 169
49-1504 ... 08-28-89 169
49-1505 .. e 08-28-89 169
49-1505 .. e 09-17-90 173
49-1506 ...t e e 08-28-89 169
49-1506 ... e e 09-17-90 173
49-1611 ... e 02-25-81 203
Title 49, Chapter 32 ..........cciiiiiiiiiinnnn 04-26-85 116
49-3201,€t 0 . eevvrttiii i 04-26-85 116
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CODE

49-3229 e e
49-3401 through 49-3411 .....................
49-3401 ...
49-3301(3) .t
49-3402 .. e
49-3402(2) .ot e e
49-3406 ... e
49-3306 ... e
49-3406(1) ..oviii e e
49-3406(2) . .viie e e e

S0-20BA . . e e e e
0-208A .ttt
50-208A(2) .ttt
50200 ...t

50-302 e
50-302(1) + e vveen et
S0-302A e v
50-302A .t
S0-302A vt

50-341 .. e
S0-341, et SeQ. «.vviiiiii it i e
50-341(b) .. iue
Title SO, Chapter 4 . ..........ccviiiiiiinn.nn
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04-26-85
08-28-89
08-28-89
08-28-89
03-04-85
03-04-85
03-04-85
08-28-89
03-04-85
03-04-85
03-21-84
07-17-85
12-12-89
12-14-90
12-12-89
03-04-85
05-16-89
04-05-91
05-20-91
02-20-80
02-13-81
03-14-83
12-22-89
02-13-81
03-14-83
08-28-89
09-17-90
04-05-91
04-05-91
03-21-84
12-13-88
04-05-91
04-12-89
04-24-81
01-22-80
04-12-89
04-24-81
06-06-86
10-29-91
04-24-81
03-07-86

PAGE

116
169
169
169
110
110
110
169
110
110
136
130
207
209
207
110
149
161
174
219
199
177
213
199
177
169
173
165
165
136
127
165
136
219
202
136
219
167
207
219
158



EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
S50-402(C) +vvvvve i e 03-07-86 158
50-402(d) . .oviii e 03-07-86 158
50-501 .. e e 10-25-87 148
50-501 ... 05-18-90 139
Title SO, Chapter 6 ...............covvivve.... 04-30-91 171
50-602 ... e e 05-16-89 149
50-612 .. e 11-22-89 205
50-702 i e 03-07-86 158
50-702 .t e e 09-25-87 147
50-704 ... e 03-07-86 159
50-704 ... e 09-25-87 147
50-1002 ... e 10-26-87 148
50-1002 ... e 12-22-89 213
50-1002 ...t e 10-23-91 202
50-1002 through 1007 ...........cccvvvninnnn.. 10-26-87 148
50-1003 ... e 10-26-87 148
50-1003 ..t e 12-22-89 213
50-1030(C) -« vvvvvenniiee e 04-12-89 134
50-1043,€tS8Q. +vvvtiiiiirii e 02-11-85 96
50-1124 ... e 04-12-89 134
50-1125 i e 04-12-89 134
50-1302 .ot e 01-11-82 152
50-1303 . e e 02-25-81 203
50-1312 L e 02-25-81 203
50-1313 L e 02-25-81 203
50-1314 ..o e 01-11-82 152
S50-1316 .. e 01-11-82 152
50-1326 . e 05-01-81 226
50-1329 e 01-11-82 152
50-1409 ... e 05-18-90 139
Title SO, Chapter 17 . ........ccvivvinnvennnnnn. 06-06-86 165
S50-1706 ..t e e e e 07-17-85 130
Title SO, Chapter 18 ............cvviiveinnn... 10-30-87 153
50-1801 through 1835 .............ccivnenn.. 10-30-87 153
50-1803 ...t 10-30-87 153
50-1805 . ouitiii e e 10-30-87 153
S0-1805A .ot e 10-30-87 153
S50-1831 ..t e 10-30-87 153
50-1832 .. e 10-30-87 153
50-3401(1) viine e 04-24-81 219
S1-104(a) .« vveevee e e 06-26-81 158
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CODE DATE PAGE
52-108 .o e 02-17-89 116
54-506 . e e 02-06-86 127
54-507 o e 02-06-86 128
54-52]1 i e e 02-06-86 128
54-805 .. e e e 02-06-86 128
54-B08 ... e e 02-06-86 128
54-82] L e e 02-06-86 128
54-1103A ..ot e 08-21-86 179
54-1108 .o eii e 02-26-82 176
54-1122 o e 08-21-86 179
54-1122 through 54-1125 ...................... 08-21-86 179
54-1123 L e 08-21-86 179
54-1124 .. e 08-21-86 179
54-1127 e e 08-21-86 179
54-1128 ..o e 08-21-86 181
54-1218 Lo e 06-06-86 167
54-1517 e 12-27-89 216
Title 54, Chapter 18 ..................coii.... 09-27-89 186
541800 ....eii e 10-06-81 248
54-1803 .o e 10-06-81 248
54-1803(1)() « v v e e vee e e 09-27-89 186
54-1804 ... e 10-06-81 248
54-1814(8) vvveie i e 07-12-89 158
54-1901 ...t e 07-01-88 105
54-1901(b) +.vvvveiii e e e 02-27-90 105
54-1902 .. e 07-01-88 105
54-1902 .o e e 02-27-90 105
54-1903 ... e 06-06-86 167
54-1903 .. e 07-01-88 105
54-1903(f) ...t 07-01-88 105
54-1011 .o e e 09-13-82 195
S54-1914(1) o.vvviiii e 02-27-90 105
Title 54, Chapter20 ............ccvvuvinnnennn.. 02-06-86 126
54-2027 e e 02-06-86 126
54-2029 ... e 02-06-86 126
54-2029(C) v vvvii i e 02-06-86 127
54-2502 i e e 04-02-82 184
54-2507 i e e 07-07-82 188
54-2507 i e e 09-03-82 194
54-2510 .. e e 04-02-82 184
54-2513 L. e e 07-07-82 188
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CODE DATE PAGE
54-2513(2) vttt e e e 04-02-82 184
54-2514 . e 11-28-90 204
542514 . e 01-17-91 143
55-100 Lo e i 03-16-83 182
55-100 L e 09-16-86 186
S5-1001,€tS€G. . vvveirrie it 03-09-90 110
55-1005 oo e 03-09-90 110
55-1901 L e 01-11-82 152
Title SS Chapter 22 ........ccciviiiievnnnnnnn.. 09-30-92 116
55-2200 L e e 09-30-92 116
55-2203(2)(2) o v vt e 09-30-92 116
55-2203(4) vttt e e e e 09-30-92 116
552204 .. e 09-30-92 116
55-2209(1) vuvit i e e e e 09-30-92 116
56200 .. e i 02-29-84 119
56202 i e 07-18-80 250
56-202 i e e 02-29-84 119
56203 i e 02-29-84 119
56-204A ... e 07-14-87 127
56-204B ... e 07-14-87 127
56-209(B)(2) .. i e 02-13-86 133
56-233 L e e 07-18-80 249
56-233 i e 07-18-80 250
56-450 . e et 06-27-86 171
562096 . ... e 02-29-84 119
57715 o e 10-07-88 113
57718 i e 03-10-80 229
Y B A 03-10-80 233
57-803 i 02-01-82 157
57-803(a) +.vvvii i e 02-01-82 157
57-803(C) «vvvvvit i e e 10-27-87 151
S57-803(h)(1) «vvvviiiiii e i e 12-10-82 209
57-807 it e 12-10-82 209
57-B08 it e e 12-10-82 209
57816 ottt e e e 11-02-88 115
57-1105 i e 03-07-80 239
S7-1105A o e e 03-07-80 238
ST-1105A i e e 03-07-80 241
ST-1106 .ot i e 03-07-80 239
ST-1108 it e e e 03-07-80 238
ST-1108 oottt e 03-07-80 239
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
S7-1201 o e e 02-17-82 167
57-1201 oo e e e 06-03-83 205
571202 i e e 06-03-83 205
57-1203 e e 06-03-83 205
SB-138 i e e 06-26-84 159
58-140 .. e e e 11-06-84 168
58-140 .. e 01-10-85 77
S8-142, €580 . evveri i, 02-08-88 77
Title S8,Chapter3 .........ccviiiiiiinnnnnn.. 03-23-90 120
58300 L. e e 01-10-85 77
58307 it e e e e 03-23-90 120
58-310 it e e e e 03-23-90 120
58-313 i e e e e 10-28-82 203
S58-314 e e e e 10-28-82 203
58-315 i e e 10-28-82 203
58-332 i e e et e e 03-16-84 129
S8-411 o e e e 10-28-82 203
T 01-10-85 77
S58-702(1) vvveiet i e e e 03-05-81 208
58-702(2) vvveie vttt e e e 03-05-81 208
S8-1104 ..t e e e e 01-10-85 77
59-102 i e e 11-02-88 117
59-102 L i e e 04-30-91 171
Title 59,Chapter 2 ......ovvviiniiiiennennnnn. 11-13-91 215
59200 i e e 02-25-81 201
59201 i e e e 01-16-86 110
59200 i e e 02-08-88 77
59201 i e 11-02-88 117
59201 . i e i e 05-16-89 149
59200 L e e e 05-30-89 153
59200 i e e 07-18-89 160
59200 L e e 06-15-90 149
59201 i e e 11-14-90 196
59-20] i e 05-30-91 177
59200 i i e e 10-23-91 202
59-20] L e e 11-13-91 215
59-200 i i e e e 04-01-92 85
59202 it e e e i 07-18-89 160
59-202 it e e e e 06-15-90 149
59202 i e e e e e 11-13-91 215
59-203 it e e e 01-16-86 112
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EIGHTEEN-YEAR GUIDELINES 1975-1992 IDAHO CODE CITATIONS

CODE DATE PAGE
59-203 e e 06-15-90 149
59-203 . e 11-13-91 215
59-203 L. e e 04-01-92 85
59-208 ... e e e e 11-1391 215
59-208 .. e 04-01-92 85
59-501 Lot e e e e e e 12-04-80 265
59-509 L e e e e e 07-02-86 173
59-509 i e 08-14-92 107
59-509(8) v oviiiii e 07-02-86 173
59-510 e 0