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'ATTORNEY GENERAL’S REPORT

-

To His ]L;’J'(’(’”(’).I(“I/_.
FRANK R. GOODING. Governor:

As requived by law, T have the honor to submit my
official report., touching matters of publie interest con-.
nected with the Attorney . General’s Department, and
giving a brief synopsis’of a portion of the work of the
office from men-\' 1, 1907, during the two years ending
December 1, 1908 : '

Jdn making genel ral remarks with reference to the

d@l@\ of this oﬁlce I shall adnmo very closely to the lan- 0.

gnage used in my immm report, as [ find that it proeti-
cally cover s conditions existing duving my second term as
w oil ax my first term in | office.

The workest this 'otm'e is so varied and of such a
character, that it is hard to describe, and the time that is
occupied in the examination ot statutes and decisions in
order to advige upon the multitude of matters that are
submitted to this office canmot be made a matterv.ol record.
0 that the greatest part of the actual work of the depart-
ment is not appavent.  While, personally, 1 desire to
nake my remarks upon this phase of my report very
hrief. vet the hnportance of  this (10p&«1t111(‘1}1 and the

rosp on\xl*nlltv pl(z(od upon it with referenee to so mueh of
the Ntate's Dusiness is so great and so little understood
that 1 deem it imperative to make a few general state-
ments. ' ‘

A portion of the work of this departinent is the yen-
‘deving of opintons to the varions officers, hoar (1~ bureaus
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6 ’ ATTORNEY GENERAL’S "REPORT.

and institutions of the State. The time occupled in this
manner is slight, however, compared with that devoted
to informal discussions wlth the various State officers
- and heads of departments upon the construction of stat-
utes and questions of law and procedure relative to their
duties. The phenomenal growth of the State and general
activity in all of the different State Departments is the
Owatest factor as the cause of the continual and urgent
demands made upon this department; and it seems-im- -
possible for this office to confine its business and services
to instances ecenrring within tlie 1e01t1mate scope of the’
authority of the of’ﬁce. -The Attomev General is only.
authorized and empowered to give opinions to the Legis-;
lature, State officers, and heads of State departments.
when 1'equested to do so in writing and then only in mat-
ters relating to their duties or matters in which the State
is a party or is directly mteleste(L I have, however, in
a great many untances given ‘opinions and advice to
nuuerous count\' and’ school distriet officers and private
individuals upon many subjects, but have done it as a
matter of courtesy .and have generally -called attention
to the fact that suelr opinions and advice were unofficial.
The custom seems to prevail (based upon a misunder-
standing of the duties of the Attorney General, I pre-
sume) whereby hundreds-“6f county and school ‘district
officers and private citizens write for opinions upon nearly
every conceivable subjeet. Private citizens send in mort-
gages, notes, contracts and insurance ‘policies, and the:
like, for us to advise them upon, all of such matter_beimg‘a\
of a personal and private nature. These communications:
must be answered in some way, and greatly adds to the
work of the office. My predecessors, in their official re-
ports, have hewtnfow called attention to the same state
ol atfairs » . o

We lmw a large correspondence from all parts of
the Tnited States, from persons requesting informatien
as to our laws, and muel corrvespondence of that nature;
directed to other State officials. is referred to us; all-of
which means extra work not within any duties imposed
upon us by law and not provided for by the legislature in_ -

. i : Lo i
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~providing asmstance for the office. - Individuals, in writ-
' ing a publie officer for information, whether it is his duty
to “attend to it or not, expect a 1cply, and it is necessary
- to reply in the sense that much dissatisfaction results,
- particularly among residents and citizens of the State if
- communications are ignored. To undertake, however, to
- answer by’ oplnlons and advice all such commumcahom
~.would require twice the assistance, as many of the re- .
quests for opinions and advice would require several -

days each and if these were attended to as requested, but
very little public business could be transacted. All com-

~munications from officers of other states, or of the United

States, we-have tried to answer in detail, but in some

plwate inquiries we could not grant the 1nf01mat1011 for
mt of time.

\[\' whole-time haq been devoted to the duties of the
pomtlon but the demands upon the office have heen so
very heavy that it was impossiblé to perform the work -
within the usual office' hours and myself and assistants
have been compelled. ‘ro work extra at least one-half of.
the Sundays and evenings of the past four vears in order
to obtain llelsonably' .atxbhctmy results.

The eriminal business before the Supreme Court has
not heen as heavy as during the years 1905-6.  In these
eriminal cases, as in all others, we have been painstaking

in, preparing briefs and prosecutln0 such cases, with a
view to having the judgments affirmed; and the vesults

of our efforts are very gratifving in that few cases have

“ heen reversed, and none in wlnch this department could
in any manuer-be held responsible. The causes of such

reversals have ] been enmumerated i the statement of cases
" in another part of this report. As the reversal of a case -

neans a new trial, with heavy expense, the importance of -
ha\'ing_,]udgments affirmed is apparent. In this conneec-

tion, 1 desive to say that I have endeavored to keep in-

elose commumnication with the various county attorneys
with reference to.the State business, and I have supplled
leach county attorney and the district judges with ‘copies
rot all ‘briefs prepared in tlllb office, in cases hefore the,

|

I

Digitized from Best Copy Available

N



S ' ATTORNEY GENERAL ’S REPORT

Supreme Court, in order: that they may have the advan-
tage, in tryving their cases in the Distriet Court, of our .
research upon the many points.of eriminal law discussed
in such briefs. I have recéived many acknowledgments
that this has been of great assistance.to them. While the
compensation of the county attorneys. is totally inade-
quate to the serviees required of them, I find them always
willing to do their best as public officials and energetic in
the putommuce of their duties. I have endeavored to
secure an earty hearing upon all eriminal eases appealed
from the District Comt~, and no cases have Oone beyond
the first term of the Supr eme Court after %uch appeal has
heen perfected. : .

In the preparing of briefs upoi} the many -questions.
raised in eriminal cases prosecuted in the Supreme Conrt,
the searching for the decisions of our own Supreme Court
was a laborious task, as thev were scattered through
“many volumes of the Pacifie. }\epmte and with no proper
index ay a guide. Numbers of cases have suffered rever-
sal by reason of mlst 1kes or rulings upon questions upon
which our Supreme Court have passed. During the term
of our office we have compiled, indexed and sub-headed.
and had printed a Digest of the Decisions,of the Idaho
Supreme Court upon all eriminal cases decided by that
court up to January, 1806, and have placed a copy with
each Distriet Judge and each county attorney, the same
heing marked State property and to be turined over to
their successor in office.  Suel a. digest has proven invalu-
able to the various county 1_ttmney: as well as to this
office.  The preparation of this Digest was accomplished
through the speeial etforts of Mr. Edwin Snow, my as-
sistant, , ‘ %

It has also heen a part of the work of this o{hce to .
assist in making, and also to examine and pass upon,
many contracts of various kinds, also to.examine the
houds given for the faithiul performance of such con-
{racts, alzo to exaniine many honds given by officials and -
examine all bonds!given by the ditferent banks of the
State who have applied to bDovrow state-monies.  This
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ATTORNEY GEN’ER:\L’S REPORT -9
office has passed upon many applications made by the
various counties upon the Governor -for extradition
papers and has also examined many applications and re-
quests to the (Governor of this State from sister states
: ‘10) warrants of arrest for iuomx es from justice.

The duties of the h\ttmne\ General, when the office
,was first ereated, were prmmulv to attond to the legal
business of the \tflto Certain special qualifieations are
necessary in-order to be eligible to the offico. Subsequent
legislation and constitutional provisions have added to
‘these  duties matters which require the personal action
of the Attorney General to the extent tiiat the ariginal
‘objects and duties prescribed for the office are alhiost lost
sight of. Since the passage of the Revised Statutes in
1887, and which contained the entire schedule of the duties

of the Attorney General, which were practically all of a

legal nature, more than a dozen acts have been passed ..

adding to tho\e duties ; ;many new departnients have heen
(1'eated such- as the State Board of Pharmacey, State
- Dental I oard, State.edical Board, State Insurance’
Commissioner, Stiate. Bank Fxaminer, State Livestock .
Sanitary Board, State Hortieultural and Pure Food
Board. State Immigration Conwnissioner, State Mine
Inspector, State (uuuo Warden, State Engineer, State
Wagon Road Commission, Militia Depm‘fment. and many
others. all of whieh prov 1(10 work for this office.” In Lu](h,- ‘
tion, aiso, the \ttorney Generval'is a member of the fol-

lowing State B oludb.ﬁt.lte Land Board. Board of Trus--

tees of Soldiers’ J[{mw, State Board ol Edue: 111011 State
Joard of Prison Commissioners, State Board of Pardons,

State Board of Canvassers, State Board of Ixaminers

Ntate Board of Health, and State Doard of ]‘.([lhlll/(lholl i
Several of these hoards have a great deal of husiness tc’
attend to-at all times, and much of it is detail matter and
entirely out of the line of work for which this office was:
created and serions] ¥ interferes.with the more important
work of this office. Much of the matters hefore these
Boards are referred®to this office for IH\(’\tlQ,ﬂ'[lO]l and
report. . The husiness transacted; by this office in cpnnec-
tion with the State Land Department has been engrnous.
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Under the present circumstances, the head of this
department should not be a member of the State Boards
that take up the major pertion of his time in the details
of matters, many of them unimportant and entirely for-
eign to the duties for which the office was essentially cre- :
ated., I am calling attention to this phase of the matter
now, but 1 desire to go more into detail with reference to:
the State Land Loald in my recommendations in this
report. No amount of-labor-can remedy a system so
faulty as the preseut method of administering the affairs
of come of the departments of the State government, and
while the rapid growth of the State is responsible for
some of the tloubles vet the whole system is entirely
wrong when applied to the present conditions e\lstmnw,
in the State, and particularly with reference to thie con-

stitutional provmons which govern the Iand office and
this office. =

The lack of sufficient office room hcis’ also greatly
added to the dlﬁlCll”l(‘\ in transacting the stato S busmess

I have kept the e\penws of this office-within the ap-
propriation provided by law and there will be a consid-
erable hdalance left tho appropriation. This appr oplia-
tion is for stationery. fixtures and office supplies of vari-
ous kinds, ineluding fhe printing of briefs in all cases,
.also to pay the tmvo]mg. expenses of myself and (1ss1st-
ants when engaged in official business throughout the
State. The business of the office requires the presence
of the Attorney General and his assistants in all portions
ol the State. 'l‘llm(} arve two regular ters of the Supreme
Court eaclt year at Lewiston., and there are also many
land contest cases in North Idaho which require atten-
tion: and it is hardly necessary to-call your attention to
. the geographical conditions existing in the State which
renders sueh trips long and expensive.  As a member of
Ahe Land Board the Attorney General is also eompelled
“to make many trips with reference to Carvey \et and other

land matters throughout the State.  During the past year
I was compelled to make from eight to ten trips in con-
nettion with the State's Dusiness with one irvigation dis-
triet alone. :

Digitized from Best Copy Available



 ATTORNEY GEN ER: xL iREPORT’ . 11
i

I have kept the expense of thiis office, for assistance
for the past two yvears within the yppropriations as pro-
vided by tlie Legislature. Assistapts to be of ‘any value
in:this department must be persons who primarily have
recelved a liberal legal education jand wlio know how to
apply it, besides other special ¢ualifications. 1 take
}%}easme in acknowledging the vphiable -and competent
services rendered by Edwin Snow, Joseph H. Peterson
and B. S. Crow, who have been c« ’mected with the office
during the past two vears, and who have each taken a -
special and persoual interest in all tho business connected

" tvith the office, which has 1'e<u.Ltodl 1makiny their'services

=

?‘ invaluable to the State. = B

e

I desire to eZ\‘plGSa my apprdeiation of the-courtesy .
extended to this oftice by the members of the last. Lemsla—
ture, by the Supreme and Distriet/ Courts and the various
‘%tate officers and heads of depgrtments, by which the
tmnmchon of the btate s busiyess Xas gteltl; facilitated.

<

INDATTONS.

o RECCAM

R

Under this subjevt I«desive to eall attention to a few
- matters which I consider of vital iinportance at this time,
as I believe that the limit has aljout been reached in at-.
tempting to do the business of g sovereign State in the
manner in which the officers of this State are compelled |
‘to do part of its husiness under jour present law, Some
matters 1 call attention to with al great deal of hesitaney,.’
‘becanse 1 recognize that on account of eonstitutional ve-
‘strietion the Lewmlatule Is powe less to giverelief. My
‘own idea is that we are badly in need of a new constitu-
tional convention, and until we hiave one I apprehend we
will still continue to try to pateh up our present consti- "~
tution in the sante mnsatxsiaetou‘ manner, and will be
~compelled to travel along in the same old erippled way. .
' 1t is not-at all pleasant fo call dttention to such mattms
cas' [ am aware that plenty of opposition generally devel-
cops and eriticism is. engendey e<] aud it would be much

1\101 to'say nothing, but it is thie absolute duty of a pub-
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12 ' ATTORNEY GENERAT’S REPORT ’

lic officer to call attention to all matters wherein the pub-
lie can be beuefited, and what T propose to say is only a

faint echo of a four vears? everv-day experience. - It is
unnecessary to dwell upon our methods of amending the
constitution. "~ Aside from the heavy expense created,’it
seems almost impossible in the heat of a. political cam-
paign to get a proper expression of the voters upon the
amendments submitted.  Two vears ago I prepared a
constitutional amendment providing for a State Land

Commissioner to have full charge of the land business of
the State, suchi commissioner to- be appointed by the

Governor. The committee in charge of the bill in the
Senate reported favorably, but the bill failed of passage.
Two more years as a membel of the Land Board has only
str ongthmw(l my beliet that this should be done, and that
this departimment should be placed upon a basis where the
husiness of the State and the people could be transacted in
a manner commensurate with ordinary husiness m(‘thod\
t least. The conditions demand it.

Ax now constituted the State Land Board is coms
posed of the! Governor, the Attorney General, the Seere-
tary ot Staté, and the Superintendent of Publie Instrue-
tion.  Kach person is a wember of trom nine to thirteen

_other additional State Boavds, besides having to attend

to the duties” for which, their offices \\'('Ie'l)l‘iméu'il\‘ ere-

ated. It takes three of the Tour members to make a quo-

rum to transact business. T\ number ol the members
must ot necgssity be away from the capital a great deal

in the transaction ot 'the business of theiv oftices. Iiven
it in the eitvy they are =o frequently engaged in other.

matters-that it is mmpossible” to secure a quorum to do
business, JThe statute provides that the regular meet-
ings ol the Board shall he on the second Wednesday of
cach month, The actual facts are that the State Land
Boavd should weet every day, and it does meet dayv after
day when a quorum ean be seeured; hut nearly alwavs a
lot of valuable thee s wastdd in tl\mu tor secure the at-
tendance of members by reason of other pressing mattors

The husiness of the office that should he taken up day h\
day and disposed of is delayed days and weeks, and
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“thirough no fault of the members

compelled to give attention to othy

Commanications and other nie
i the Land Department which, b
mon business sense, should be at
hut it is rendered impossible to d
system, and much dissatisfaction 1
anil those having businegs before
ismpossible to explainin the, sco
ovirwhehning disadvantages of t

the Land Board was composzed of-

not connected with the-executive

‘meet daily there would be no parv
account of the great.amount of |l
tendad to by the Thoatd. and their
that this board is composed of
primary executive duties demand
dtT(‘lltIUD it makes s the 3
n It\ weakness. |

A great deal has hc 11 Accom
viaars b\' the State Land; Board in
“ing a syvstem for the transaktion
what is needed now is-that the b
Just as it comes in, and that canno
Aolume of the husiness must bo t
as at present constituted. This cc
ke brought about withont an am
tion, and then action by the legig|
ment, in my opinion, hould hm
af atfairs could be temporarily 1
legisdature relieving the State 1.
imposed upon it by the law pre
out the provisions of the € Carey
tion 1 desire to offer a H‘\V sugg

- JPhere are now in Mn\ Stat
Jje efs in full operation and twelve

nresent sy

i
£
[

Y

13

of the Board, who are
v utatters.

ters ave received daily
- all the rules-of com-
ended to immediately,

so under the present
esults, hoth to the state
the land department. 1t
e of a short report the
he present system.  If
individuals who were
department and could
Pcn]‘n difficulty;
land matters to be at-
¢omplexity, and the fact
pfficers, some of whose
the greater part of their
stem absolutely vicious

plished in the past four
reorganizing and adopt-
i the land husiness, but
wsiness be taken care of
t he done white the great
ransacted by the Board,
ndition, however, cannot
endment to the constitu-
atuve; but a commence-
in now. This condition
elieved, however, by the.
wud Board of the duties
viding for the carrving
Act: and in this connee-
Ntum\ '

} twelve Carey Act pro-

to work. The total amount oL land segregated and ap-
plied for is amnoxunattﬂl\ L778.000 acres. Many of these

|
[ ;
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individual projects ave very large, and the amount to be:
expended in the huilding of reservoirs, dams, ditches, and;

reclamation of the land is many millions of dollars. But

the expenditure of this money is.as nothing compared to
what the settlers under theqe projects Wlll invest and:
spend. . And the final suecess or failure of these projects
means the happiness ‘or misery of thousands upon thou-:
sands of settlers. The importance of this matter as ap-

“plied to Tdaho under presert conditions can only be appre-

ciated by those who are brought in daily contact with thie
men enu(xﬂod in the enterprises and the settlers who are’
entering the land. - :

© The time of this office-has been taken up f'ov weeks
and weeks in succession, to the exclusion .of almost all!
other duties. in an endeavor to keep up with the progress.
of this department: and inasmueh as practically all Board
business must be attended to personally by the members:
of the Board and cannot be delegated to .an assistant, the
hmo lias come when no one person can liope to do Justlce;
to the State in this capaeity, in connection with his other -
duties, heeause it is a physical impossibility, and the days
are not long enough for one person to transact the busi-
ness required. T speak of this strongly for the reason
that mistakes made now may not be felt for some time,

Dut-will prove disastrous in the future. These Carey Act

projects should be in the hands of a commission whose
whole time can he devoted to it and whose minds are not
diverted by many othér avduous duties. The ])1‘0techon

ot the interests of the settler for the future must be care-:
rully atfended to. and en account of the great develop-
Sment and inerease in these projects, this can only be sue-

cesstully done by having yiersons delegated to attend to

stch matters to the exelusion of all others. Tt is bevond
ihe possibility of men situated as the members of the
State Land Board are with reference to their numerons
other official duties to he able to give these matters the
close attention they deserve. Tliese men should be so -
situated that they could make a personal inspeetion as .
olten as necessary of every project in all its stages of
development. and could visit the settlers with a view to
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gy

_becoming personally agquamte J\\*1t11 all matters con-
nected with the projects. so that qmd\ decision and intel- .
ligent action could he taken a@’ WUl times. - While I have
1c’ excuses to offer for the i thods and work of the
Board of whicli, I have been a njember for the past four
vears, (for I consider thev have done all that could be
‘done), vet I believe that they |will agree: with me that
these proiectc have reached such magnitude in the State
that it is impossible to protect|the interests of the set-
tlers unless this dep(u'tnhent is pla‘ced in the hands of men
whose sole duty is to.attend to the State’s intdrests. In
this regard, 1 desire to also state that the people of the
-State have no interést in-th eQT lands such as in other
State landsT The enterprise ig purely a private one in
so far as dollars and’ cents are conedrned ; and while the
patent to these lands:i 15 given tp the State by the United
Stites vet the State onlv receives it in trust for the set-
tler, and upon his cznﬁp]mnoe awith the law, the State
gives him a deed toit. | The State only receives the inei-
dental henefits by 10:150!11 of th 01t|/0n\h|p of the settler
and the taxable property creat¢d. 1t hardly seems right
that so much of the time of foyr executive officers of the
State whose salaries are paid by the taxes of the State
should bhe employ ed in transacting the business which re-
sults altogether in the Jloqumon of private property by
private 111(11\'1(111{11\ The TUnifed States law, as well as
the State law, provides that th¢ money received-from the
sale of the land— (50e. per aer r,)-—<hould he used to pay
the expenses of recliiming thesp projects, and for nothing
telse. This money is not now. and eannot become any
‘part of the State money except for this particular pur-
‘pose, and the ‘expense of a cornnission together with all
jexpen:e: in connection with these enterprises should be
‘paid from this fund and not aleént of the State’s money
“derived - from generil taxation \hould be used Tor this
‘purpose, while there is money (in this fund. The present
- State Land Board hasiendeav v ed to carry out this pro-
vision as near as possible, buf cannot do so in the case
! of the members of the State Lind Board whose salary as
- executive officers are provided for in the general appro-
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priation bill, vet who are compelled to devote such a large
lxmtlon of their time to tlis work, and this is the case
also with reference to the State Engineer and the Rem\tu

cof the State Land I;o(ud ' ~ .

I would rec ommend that a law e passed empower g
the Governor te-appoint a commission.of three men te

have complete charge of this department. The law gov-

erning Carey et pmmds is inadequate under pre\ent
conditions and nceds a complete revision in order to make
it satisfactorily effective, but if the legislature should see

fit to carry out this reconunendation a complete Aet cov-

ering the entive subject should be drafted which would

sharply define the duties and powers of the commission
so that they would he in a position to encourage all legiti-
mate enterprises of this charvacter and could also take
guick action i all matters pertaining to the protection
ol present and prospective zettlers. While the operation
ol the Carey MAet is vet inits infaney, still we have made
such rapid strides during the past four vears, and have
threshed ont =0 many of the det ails of the actual workings
ol the subject under_thany and various conditions, tlmt
a4 commizzion could take a firm hold and continue the work
without having to resort teeexperiment, and without delay
and interruption in the w 01}\ as Mow c(nned on by the

State Land Board.

. - N
I my previous veport I recommended that changes

he made in the law governing the State Board of Equali-

zation, the prineipal ree mnmondatmn& being to give them
power to tax the franchises and othetr pr opolt‘\' of express
companies,  sleeping car - companies  and independent
Nreight car unnmnio‘ doing business in this State. \s
the matier now stands. these companies practically eseape
taxation, exeept probably, a slight tax upon the personal

property of express companies levied by the county as-

sessors. This Tegislature should remedy this matter with-
out il and should alse make the powers of the Board of
Flqualization more elfeetive,  This Board is ereated by
the constitution, and while in existence should be given
Iy legislation the maogt dquu 1te 110\\ ers to carry out the
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objects for Whlch 1t was created. This can only be done -
it part because the sy Ltem is| radically wrong to begin
with. This Board in ‘ofder that its work be eﬁ"ectlve
should be composed of not less than three persons whose
whole time should be devoted to the work of ascertaining
the values of classes of prope t\'f ‘in the vaiious countles
with power to sit as an equalization Board for thirty or
forty days at the capltal ‘ dﬂ has such a law and it
works ac_]_mnably We cannot have. it until our constitu-
tion is amended. ’\‘o| greatar [travesty upon. business
methods was ever cre:nted than| the plesent manner of
attempting to equalize taxes. Lxecutwe officers of the .
State are given two weeks in which to make assessments -
-of all railr oads, telemaph an tqlephone lines, withinthe
State and to equalize all other property as between classes
and between counties. « They [arg p1ohlb1ted from begin-
ning until all the 1ep«0rts of | abstracts are in from the

various counties and. the achml experience has always
been that on account of delay in returning abstracts, the
Board usually has five or six days in Wluch to complete its
work. They must of necessity alse attend to the various
other duties of their fespectlvel offices during this time.
Unless the members of the Bd ard have a per sonal knowl-
eedge of existing conditions Lelatlve to- property values
n each county thev are pmctlcallx helpless, as the data-
before them is snnph' figures showing the aggregate total

valuation of each ‘class of property in each -county, and.
does not show individual as\eisments In the case of
property divided into funits, suoh as cattle, horses, sheept
hogs, ete,, ete.,, in which the nymber and valuation is given
by the assessor, the equa]m tion 'is comparatively easy,
‘but not so with all other cl as*es of property. As an ob- :
ject lesson I would advise that every member of the legis-+
lature read-the law relatwe to the duties of the State
Board of Equalization, and then spend a few minutes in
examining the abstracts of the| county assessment rolls
in the State Auditor's office rith the view to equalize be-
tween classes of property in each county and as betWee ‘
all property between the cou tles

There is always more or less criticism relative to our
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revenue laws. I have had prepared and have had printed
for the use of the members of the legislature a synopsis,
of constitutional and legislative methods relative to the
subject of raising revenne in this State at the present
time. Our revenue law, in my opinion, under existing
. conditions in this State, are as good as any state in the
Union. There is great difficulty in getting them properly
“enforeed, but the same condition exists in every State.
As long as the State levy is made upon the general prop- .
erty of the State, just so long will the assessors of the
various counties he influenced in making low valuations
to the end that their counties shall net pay too great a
price fer the honor of supporting the State government.
Nearly all other states are afflicted the same way; bat
in states where there is a great deal of corporate property.
and franchises to assess, the legislatures are attempting -
“to separate the county and state levies and to operate the
~ Ntate governnient upon taxes derived from corporations,
“frane his‘es, inheritance taxes, ete. Under present condi-
tions n this new State such a plan would hdld]\ he
feasible. : »

Sinee 1900 a great many of the legislatures ot the

various states have provided for a tax commission to in-
vestigate the entire subjeet of taxation and to report to
the next legislature. 1 would recomunend that this be
done in this State. 1t is only by such methods that some
“uniform legislation can beseamred. The reports of some
~of these tax commissioners Wwould prove a revelation to:
the citizen who has given the subject only superficial con-
sideration.  An investigation of conditions in some of
he older stateg, sueh as Ohio and lilinois, reveals a con-
~dition hardly :believable. - The average county levy . in
-Ohio a few years ago was equal to the average county levy
of this State and the standard of values as set up by the
cassessors of the various counties varied ‘as 0’1edtlv
they did in Idaho. -

In commenting upon tax conditions in Ohm betme
the Ohio Bar Association of Ohio in 1906, the Honorable
Wade 11 Ellis. Attorney (:e neral. took occasion to remark
that for one hundred years Ohio had adopted the “uu’t
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and miss”’ plan, and. the\ ale stlll Wlesthuo with the
problem. It further appears t m‘a in that- State they have
not less than a dozen differebt ex-officio Boards whose
duties deal with State taxation matters and a great deal
of confusion is the result. The troubles of othel states
has no bearing upon conditi nslhele but I mention it
merely to show that it is a subJe(]t that other states have
legislated upon for.more th‘u]‘ a lmn(hed vears and ave
now in no better position tha We are in.Idaho, and it is
a subject that must necessarily take time, patience and
an‘intelligent 111\'est1gatlon In tlus State, as in all othenrs,

19
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can doubly assess property that has escaped taxation "the
previons vear.

‘ Provision should be made for the collectlon of an
adequate penalty for any company that fails-to list with. -
-the State Equalization Board within the time pr e:cubed

by law, all their property as required by law: '

Provision should.be made- that the Couut\' Assessor
ot sone other county officer, should make a report to the
State qualization Board l)v the first day of their meet—;
~ing, of all*the property ‘within his countv belonging to
the (-ompanles of the chargeter that:the State B0¢11d of
Kqualization is emmpowered To assess, and their failure to
do so should involve a penalty.

DProvision should be made that the nnleaoe of all

railroad; telegraph and other companies, t1110110h the
~various achool distriets of the counties, should be com-

putod and credited to \uch distriets in the county audit-
o1’y office.

Two years ago I advised the appointmeut. of a Code
Commission to revise and codify our laws, and in pursu-
ance with that recommendation, spent a good deal of time
assisting Senator McCuteheon in dlaitmg a suitable bill
and urging its passage, covering that subject. Our efforts
were interfered with for some time by reason of a ‘bill
Laving been introduced in the House which was in the
interests of a San Francisco publishing house. A bill
providing for a Code Commission was passed, however,
and the Honorable+J. . MacLane was appointed Comnus-_
stoner, aid an examination of his work convinees me that
he has performed his duties conscientiously and well. 1t
is to be hoped that the leulblatme will pass the codes at
an early date. ,

The plates of the code of 1901 were dC‘btl oved in the
Nan Francisco earthquake;, and there” are hundreds of
people in Idaho desiring to purchase a copy of the State
laws, but they cannot be procured. .

The condition of our laws at the present time is de-

plorable and early action on this code would be commend-
able,
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might be considered in fhe matter of my rec-
ommendation -in my previous .report that the leg-
islature give the Land Board specific authority to
control for public purposes the lands between low and
01(1111;11\ high water mark upon the navigable streams
and lakes of the State. This department maintained that
the title was in the State by reason of its sovereignty as a

. State. I drew a bill covering this matter and secur ed the
" unanimous favorable 1ep01t from the committee having:

it in charge in the Senate, but it failed of passage and no
reasons were given by those opposing it. . Since that time

our Supreme Court in the case of Johnson vs. Johnson,

14 Idaho Reports, 561, has held that the title is in the
riparian owner and the State is practically shut out. In
this case the State was not a party and was not aware
that a case involving this question was before the -Court,

and had no oppoxtumty to present its claims. The ques-
tion came up incidentally in-the case and neither side
seems to have given the matter a very thorough considera-
tion; but inasmuch as g majority: of the court passed upon
and decided the question, the State can. do nothing but
acquiesce. The failure of the legislature to act when it
had the opportunity is responsible for this state of affairs.

CRIMINAL CASES IN SUPREME COURT.

Stare v. Paixxey, 13 Idaho, 307.; Defendant was.

‘convicted in the District Court of the Second Judieial Dis-

trict., Nez Perce County, of the crime of manslaughter,
and was sentenced to a term of eight vears in the pen1ten~
tiary. A\ﬁumed April-11, 1907, )

Staty v. Fowler, et al., 13 1d¢1110. 317. Defendants
were convieted in the Dmtuet Court of the Fourth Judi-

“elal ])l\tll(‘t Blaine Connt\' of the crime of rape, and

fwere m,c 1 seutenced to a term of five years in the pemten—'

“tiary.  Reversed, Apnl 24, 1907. ' -

Startk v. Barxarp, 13 Tdahos 4 9 Defendants were

‘convieted ot a nnsdeme,anm in a justice’s court, there-
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dfter appealed to the District
-cial Distriet, Cassia. County,
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| o
Court of the Fourth Judi-
which appeal was dismissed.

From the order of dlsmlssal an appeal was taken to the

Supreme - Court.
" preme Court, May 20, 1907.

StATE v. NEIL, 13 Tdaho,
Fieted in the Distr 1ct Court of

Bear Lake County, of the erin

-commit rape, and was sentencg
the penitentiary. Judgment
tence, and as modified affirmed,

State v. Dorax, 13 Idako
victed in Distriet Court of T

Appeal dis]

mssed '611"—]:&6121011 111 Su-

%-

-.)

aoQ Defendant was con-
the Fifth Judicial Distr ict,
1e of assault with lnteult to
d to a term of ten vears in
modified by 1educmo sen-
Jnlv 6, 1901

690. Defendant was con-

County, of keeping his place o

in violation of the Sunday Rest Law of Taws 1907.-

“appealed to Supreme Court,
constitutionality of smd laW

1ird Judiecial Distriet, Ada’
business open on Sunday,
He

raising the question of the

u\ffume.d December 10,
]QG( i Lo e

RN

STATE V. SHERID\\. 14T aho, Defendant was
informed against in the District Court of the Third Judi- -
cial Distriet, Ada County, for the critme of libel. From
an order sustaining a: demm rer to the information. the
State appealed. Oldex rever 'ed February 5, 1908.

., . STaTE V. ZLRLI).G?A, 14 Idal 10 303. "‘Defendant Was in- -
formed against in Distriet-qgf P0111tb_ Judiecial Dmtnet ,
Twin- Falls County, for the erime of murder. \‘ppeal
was taken by the State fromn an order of the trialceurt -
refusing to admit in evidence a .deposition COlldlthlld”\’ ,
t‘lken Order affirmed, Febrhary 14, 1908. ‘

STATE v. JEsst SPOTTED ;EAGLE (not reported). De--
fendant was convieted in District Court of the Second .
Judieial Distriet, Idaho County, of the criine of grand
larceny. Appeal was br 1efeui, and argued, but before de-

cision of the Supieme (ourt the appﬂlhnt died, where- -
upon on motion of the State, the appeal was dismissed.

StaTE v. GALLAGHER, 14 Idaho 636. “Appeal flom a.
(’OH‘\ICt]OH of the crime or O'Ildlld lauenv aud a seuteme
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‘to a term of eight years in the penltentlzuy from District
Court of the Sl\th Judicial Distriet, Bingham County
: Afﬁrmed March 25, 1908.

- StatE v. PrCr, 14 Idaho, 712. Defendant was con- .
vieted_of the erime of grand larceny in the Distriet Court
of the Second Judicial District, Nez Perce County, and
“was sentenced to a term in the penitentiary. Affirmed,
May 5, 1908. -

STATE v. WEST, 10 Idaho. ..., 95 Pac., 949. Defendant
was donvicted of grand 1a1cen3 in the Distriet Court of
the Fourth Judicial District, Elmore County. Appeal

-from judgmerit and order denying new trial. Reversed.

State v. J. M. Noves, 15 Idaho... ., 96 Pac., 435. De- -
fendant was convieted in-the justice’s esurt of petit lar-
- ceny, and appealed to Distriet Court of Seventh Judicial
Distriet, Canyon County, where he was again convicted,
and then appealed to the Supreme Court. Affirmed.

State v. L. Cuvrennt, pending. Defendant was
"~ eqnvicted in the Probate Court of Washington County
of the ecrime of malicious mischief. Appealed to
Distriet Court of Seventh Judicial District, where he was’
convicted and =entoneed to:pm a fine. Appealed to Su-
preme Court. - \

StaTE v. SquIires: 15 Idaho , 97 Pac., 411. Defend-
ant was convieted of manslaufrhtel n sttnct Court of
Second Judicial ])IStl](}F-Lxdt‘lh County. Motion made

~and argued by State to: dlsnnss appeal to Supreme Comt
: \lotlon <u<tamed

Srare v. SQUIRES, pending. AT seeond appeal of the
“above case. Motion to dismiss appeal from order deny-
Sing a new trial.  Motion sustained.  Appeal from judg-
“ment pending, : '

MABEAS CORPUS CASES TN SUPREME COURT.
‘ Tx Re Squies, 13 Tdaho, 624. Upon preliminary
~examination before a justice o{' the peace, defendant was .

H
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“hound over fo1 trial to Distriet Comt of becond ‘Judicial

Distriet, Latah County. He: 1pﬁhed for release under a
‘writ of habeas corpus in Supreme Court. Application
for discharge of prisoner :en;ed_ and defendant re-
m‘anded \Tovembel 22, 1907. “

i ; =

"I~ Re Jacoss, 13 IdahoJ 20 Defendant was 'con-
\'1cted* in the Probate Court of Shoshone County of a vio-
lation of the Sunday closing law. Application for dis-
charge on writ of habeas corpus by Supreume Court. - Mo-

“tion b\' State to quash-writ. \Iohon sustained, and pus-

~oner remanded, December 11} 190{

Ixn Re Hazer Susre, 13 Idaho. ey 96 Pac 06
Hazel Sharp was committdd to the Idaho Industrial
Training-School by the Probate Judge of Blaine County,
under the act of 1905, providing for the care and enstody
of delinquent children. Petltlon for writ of habeas cor-
pus filed in Supreme Court;. Demurrer by State. De-
murrer sustained, and petitibn dismissed, June 20, 10()b
. This case tested the constitptionality of the dehnquent

clnld act, Sess. Laws ]‘)01, )aoe 101 ‘

s/

CIVIL CASES IN & Q[UPPT\[P COURT. »

STATE OF. ID\HO v. Quany 1;.;1) Idaho, 232. An origi-
mnal proceeding for a \\nt of mandate to compel the clerk
of the Distriet. Court of - he First Judicial Distriet,
Kootenai County; to file an: information presented by the-
prosecuting attorney. Perer hptory writ issued. and clerk
' en]omed to file the informa ion. Apul 9, 1907.

-+ Wriaar OLIivER V. I\OQ EX, u C'ouxrty, 13 Idaho, 281.
‘An appeal from an order ¢f the District Court of the .
IMrst Judicial Distriet, Ko tenm ‘County dismissing the
. action of appellant in cuch cqurt. Motion made to dmmw '

-dppeal. \Iohon sustained, &pnl 15, 1807. :

' Parns Bros. v. Noz Prrde Cnt\m 13 Idaho 298, An
appeal from a judgment of the District Court of the Sec-
ond Judicial” Dlstmct Nez POI ce Couutv, affirming . an
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order of the Board of County Commissidma\ps of said
county. Affirmed, April 18, 1908.

WWooms ET AL v. Bracaw, State Auditor, 13 Idaho, 6O7.
An original application for’a writ of mandate to compel
the State Auditor to draw warrants in favor of plaintitts,
who are mdnes of the Distriet Court, under an increase

provided in a 1001313‘[1\* act. Writ delned November 21,
1908.

¥

Piersox v, Statiz Boarp or Laxp Coarmissiovers, 14
Tdaho, 159. Appellant applied to-the District Court of -
the Fourth Judicial District, Twin Falls County, for a
writ of mandate to compel the Register -of the State
Board of Land C'ommissioners to oeltli\ up to said court
a transeript of testimony taken in a Car ey Act land con-
test had before said board. From the denml of such writ
appeal was taken to Supreme Court. . Action of lower
court affivimed, January 27, 1908. .-

" Bracaw, State Auditor, v. State Boarp or Exaax-
trs, 14 Idaho, 288, An original application for a writ of -
prohibition” to restrain the State Board of Examiners
from redueing the salary of certain ones of his elerks:and
assistants, and to compel such board to allow the claims

of said clerks and aqxls‘mnts fWrit denied, February 11,
1908, L i " '

Joarp or Corxty COAMMISSIONERS v. BasserT, 14
Idabo, 325, Anappeal from a judgment of the District
(‘ourt of the Fourth Judicial Distriet, Twin Falls ! ount\'
Judgment affirmed, ]‘t‘bllldl\ 18, 1908.

GrsrrT v Caxyoy (01’.\‘1\'. 14 Idaho, 429. ﬁ\ction
was 1)05_)*1111«1)_\' .-uppe]lant m District Court of the Seventh
Judicial Court. Canyon County, to restrain the hoard .
of county commissioners from issuing bonds for the pur-
pose of building a bridge. Judgment reversed. March
b 1908, - .

‘ ’ ’ Z,

Rarnnsey. Trustee. vo State or Tpawno, 97 Pae.,. 335, .
An original acfion in tllo Supreme Court, instituted by
plaintift, a trustee in batkruptey, for the pmpoxe of de
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termining the hablhtv of the

building coutlacts on state b

allowecl in judgment and jud

against State.. Sept. 3, 1908

EarxesT GraxT v. Rosr
Ar

State. (Not reported.)
writ of mandate to compel t
a certificate of nominations
“ rit granted. -

* Not reported.

CIVIL CASES IN T

Ix Re Hexry AManTix
Court.of Seventh: Judicial:l
Escheated estate reduced to

Rawrox et al, as Dir ect(l

Asvium, Plaintiffs, vs. Bex
ants. Condemnation procee
‘the Second Judicial District,

ki
>

RAT ’S REPORT o7
state on accoufit of certain
nildings.
gment given for remainder:
i : '
rT Laxspox, Seeretary of
original aplhcatlon for ¢
1e Seme ary ol State to file
of the Independence Party.

ISTRICT COURT.

Fstarte. Before Distriet
ntr]ct Washington (‘oun’t\
possession.

'S of Northern Idaho Inmme“
amix Hises, et al, Defend-

(gmﬂs in the District Conrt of _

\ez Perce County, to con-

demn a right of way for an irrigation diteh for use of

_ ‘rhe Asy ]um

Complaint and summons.

Action settled.

e——

Boarp oF TRUSTEES oF Iparo Ixsaxs Asvrwear, Plain--

tift, vs. Pierce, Guardian, De

Court of Third Judicial Dist
bate Court. "Order of Prob;

Bacox, Plaimntift, v. C‘\P
Petition in Dl\tl‘lCt Court of
County, by State for prefer
tion glanted in pazt Appes
pondlno'

Prersox . 'ST.\TE Boa

Petition for writ of imandat

. triet Court of Fourth Judici
T ty. Writ quashed: .

e

i

Moore v. Iastives, St

ence among creditors
| hyiState to Supreme Court,
! ~ ' _

e against Bo
al Distriet, Twin Falls Coun-

ate Treasurer.

fendant. ~Appeal to District
trict; Ada County, from Pro-

1te ( ourt reversed.

TaL STaTiE Baxk, Deiendant :
Tlm d Judicial Distriet, Ada
Peti-

"Laxp COMMISSIONERS.
ard before Dis-

D or

Applicu‘(io'u
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for injunction before District Court of Third Judicial Dis-
trict, Ada County agamst State Treasurer. Injunction
dissolved.’ . .

Ratasux, Trustee, v. H&QTI\*GS, State: Tleasmer
'-\pphcahon fm m]unctmn hefore Distriet Court of Third
Judicial Distriet, Ada Couvnty. Pending. ‘

Ipamo Irmrication Conpaxy, Limitep, Plaintiff, v.
Stare or Inamo, Defendant. A condemnation proceeding
before Distriet C‘omt of P0111 th Judicial Dlstnct mae
(County. Pending.

CIVIL CAQT}S IN PEI)ER AL COURTS

Tuae. UNiTED STATE:», Plaintiff, v. TsABELLA TornIE,
et al, and the State of 1daho, Defendants A condemna;
tion proceedings instituted by the United States in the
Citenit Court of the United States for the District of
“Idaho, Southern Division, to condemn certain lands in
Bamnock and Bingham counties for a reservoir site, to he
used in an 1111gat10n syvstem for the Fort Hall Indian
Reservation. The interest of the State consisted ‘in its
equity under certificates of sale for portions of the land
to others of the parties defendint to the unpaid purchase
price of said land. Demurrer and answer filed, hearving
had, and judgment and decree entered awardmw the State
the full amount clmmed Octol)el IQ(N

STATE LAND (:ONTESTS.
] Division 1.

C.USES AGAINST NORTHERN PACIFIC R. uLn’AY
B COMPANT.

- State oi Tdaho v. \’mthem Pacifie Railway Co, :
m\ol\mo lands seleeted by Univ Ol\lt\’ List No. 3, filed.
at Coeur d°Alene Land Office, July 6, 1903 (720 aexes)
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< ivolving land embr aced in Agri

‘.

-acres).

d(leQ)

’ ac1es)

anomm GENER

2. State of Idaha v. Nop

volving lands selected by Uniy

4, hled at Coeur d Alene Lau
ac1es)

3. State of Idaho V. \o
volving lands selected. bx Uniy
2, ﬁled at Coem d AIGue hal
a01es)

4. State of Iddll(o V. N
volving lands selectecL“)\ Uniy
G, hled at. Coeur d’ Xlene Laﬂ
ac1es)

T

5. State of I(L\luL
volving lands selected by Lnu
7, hled at Coeur d Xlene Lany

6. - State of Idaho v. No
\01\111«* land selected by Uniw
ﬁled at Coem a4’ Albue Ldl
dCleS) ‘

7. State of Idahb v, I\o
volving land selected b\ TUniv
9, hled at Coeur d’Alene Lauc

8. State of: lddho v. No

filed at Coeur d Alene Laud

9. State of Idaho V. \0
volvi ing land selected b\ Agri

rthern Pd(nhc Ry.

1t11e1:11v Pacific Ry.

'8 REI’;ORT
the1n PdCth Ry. Co, in-
versity Territorial List No.

AL 29

10ftme July b 1905, (10’\‘

(o, in-
ersity. Telntoual List No. -
d Ofﬁce July 6, 1‘?00 (“*(

] Co., in-
ersity: Territorial List No.
d'O_fﬁcq_ July 6, 1905 (520
-

thern Pacific Ry. Co..

tersii‘c-v Territorial List No. -

d Office” July 6, 1905 (400

1theiu Pacific Ry. Co., in-

d Oﬁ‘lce"Jul\ G, 1‘JOJ (320 ¢

\

rthern Pacmc Ry. Co, in-
ersity Territorial’ List No.
Oﬁlce July 6, 1905 (669.55

rthern Pacific Ry. Co
cultural College List No. 2,
Office July 6, 1905 (1760

rthern Pacific Ry. Co., in--
ultural College List No. 4,

filed at Coeur d’Alene Land )ﬁlco July G, 1905 (1229 85

acres). |

10. State of IdaIllo V. N¢
volving land-ensbr: aced in List

1the111 Pamﬁg 1\‘\ C ., iD-
No.i2 Pemtentlal\ (Grant,

filed at Coeul a’ Alencf Land (Qﬁlce J ul\ ‘6, 1905 (1060 90

acres).
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11.  State of Tdalio v. Northern Pacific Ry. C(;., in-
volving lands in Common School Indemnity List No. 4,
filed at Coenr d’Alene Land Office July 6, 1905 (4235.14
acres).

These cases were appealed by the State of Idaho from-

the order of the Register and Receiver, rejecting the
State’s application made on July G, 1905, to file upon cer=_
fain lands in Townships 44 N, 2 and 3 East. - The State’s®
applications - were made with a view to satisfying
prineipally the. vaelblt\' land grants, but to some ex-
tent both Agricultural Colleg and Pemtentlan grants.
One or two Of the applwatlon ‘ere for the purpose of
satisfying common school indemnity grants. The Dbasis
of the ]\O“lbfel and Receiver’s 1e]ect10n was the previous
filing upon these lands of seveml lieu selections by the
‘Northern Pacific Railway Company. These lieu selee-
~tions had been filed at various times from the years 1900
_to 1904 and covered the entire amount of land included

“within the several selections on the part of the State.

When this matter was twrned over to this office by
“the land department it was decided, upon investigation,
that the r i‘rht of. the State to the land in controversy was
absolute. - Both these.tow llbhlp\ had-been witlidrawn from
settlement and entry several vears before on the dpphca-
tion of the State, and by, the plain provisions of the act
of - Congress aut‘hol_lzmg these withdrawals no rights of
any kind, either by serip or settlement, could attach to
these lands as against the State. The serip entries of
the Northern Pacitic Railway Company were in the same
situation exactly as the entries of the individuals who
claimed settlement there; and the decision of the Commis-
sioner of the General Land Qffice in favor of the Statesin
the cases of the entrymen..as set out in another part of
this report, must necessarily be the decision of the Com-
missioner against the Nor thcm Pacifie Railway Com-
cpany. When the appeals wére prepaved by this office,
therefove, the prineipal omnnd upon which we relied was
that all the tands included within the State’s selections,
and in contliet with the serip entries of the Northern Pa-

Digitized from Best Copy Available



ATTORNEY GENERAL’S REPORT 31
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cific Railway Company, had beep withdrawn from settle-

ment and entry under the act of
=1894, upon the apphcatlou of
“dated March 15, 1899, and :the
Hunt, dated July 3, 191)1, and
date any selection .of the same |
and entry was unautho“{rized an

There was another point, h
_cases of the Northern Pacific ]
~did not.arise in the contests of
nment upon the lands in these
point arose out of thefact: that

Lono'leqs of August 18,
(Tovernor Steunenbelw
apphcatlon of Governor
that ;fl om and after .that
by serxip or by settlemenit

v 01|d

wever, inPolved in these
Railway Company. which
thosé wlio claimed settle-
sanie townships. This

by ithe act of (ongress

passed February 26, 1895, it was' }_)10\'ld€‘d that all .of

-the lands within the Coeur ' d ’A
be examined and classified by
ence to its mineral or non-mine
provided by that act thdt the N
Conmipany could not get title to ¢
district which had not been clas
as non-mineral land. ‘It was f{
that the land selected b\' the Stal

: as non-mineral and, d(_‘("Oldlllo’

~dered by the Department of the

“of the Nortlrern Pacific Railwaly
to carry title thereto.. The St
point in these appeals; namely,
‘tight to sixty days, priori ity aft

lenelland distriet should
a; Connuission with refer-
eral character. 1t was
orthern Pacific Railway—.
ny land Within this land
alﬁed by the Commission
ound upon investigation
te xmd not been classified

tp ple\']Ol]S decisions ren-

Interior, the serip filings
Compan\ were invalid
ate relied upon a third-
that the State’s general
er the filing of the plats

of survey as given hy: the act of Congress of March 3,

1893, was superior to 'the righ
any other entr yian V\hate\ er.

Very full and e\hau\tn e b
tliese several points. - Other mat
were gene into, such as the iny
Pacific company’s selection hy ¢
their selection lists and b\v re:
~some of their base. |

~The importance of thes‘e i
was undeistood by the State’s
ather land selected by tgle ,\01th

Digitized from Best

(s of any scrip._ entry or
ief'siwere prepared upon,

fers of minor consequence
alidity of the Northern

ason of formal defects in )
son foi' the 111\'ahdlty of

ses ‘was very great. It
agents that a "1eat deal of
srn Pacific Railroad Com-
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pany was held undel title similar to that here attacked,
and if it conld be shown that the State ¢ould sugcessfullv
contest these selections in these townships it was. prob-
able that it would make a considerable difference in the
-alue of the lands that might be selected in other town-
ships subsequently to be surv eved and opened to entry.
Aside from the importance of the cases as.settling the
status of the various serip entries as against the 1'10'hts
of the State the land itself in controversy in these cases .
(13,443 acres’in amount) was some of the most valuable
in the State and a part of the White Pine Avea in what
is known as the Marble Creek Basin on the St. Joe River.

The appeals were forwarded to the Commissioner of
the General Land Office in Decemlser, 1906. After having
heen under advisement in the Rdilway Contest Division
of that office for some months, the decisions of the Com-
missioner on the various contests were promulgated at

various dates in the spring of 1907. TIn general the de-
cisions were favorable to the State’s contenhons It
would take a somewhat extended analvsis to segregate
the results in the various contests. as in part of them the
State’s contentions were upheld with respect to a portion
of the land and the railroad’s contention with respect to
a portion. The State gained something over two-thirds
of the tand-in contreversy. Tt was also clearly, settled
that the railroad company could get no rights against the
State with 1‘("2}79('1’ to serfp selections made after the date
- of thg Governor’s application for the withdrawal of the
Imd in mh\f‘wtlon of the State’s grants. -

- e

Tt was fmﬂlm (]ocadod that none of the Lmd Wlt]nn
the Coeonr 47 Alone TLand District, classified as' Mineral
under the commission ereated by Act of Congress of
February 26. 1895, could be seleeted by the 1'ai11'oad com-
pany under the Tieu Seleetion Aet of July 1, 198, It was
deeided, however, that . a -diffevent condition prevailed—
with respeet to serip filings of the Railroad company un-
der thewAet of Mareh 2, 1899, In such cases, by reason
of the fact that the Aet proxiding for the lieu selections
by the railroad company described the.land that might
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[ e
be selected as ‘‘Land C]z.ilSSiﬁed as non-pmnelal at the tnne
of the actual Governm‘ent smrvey- thereof.”” By virtue
of this wording of the selec’nou act, it was held that tlhe
classification of the land .as mineral by the Commission
created under the law [passed Februdry 26, 1895, would
not bar its selection b\, the railrgad ‘company, provided
it was not returned as mineral in fhe classification by the
United States Deput\ Surv: ‘evors af the time of the town- -

ship surveys. P R
|

" ~From these decisi(bus of the Commissioner both the
- State and the railroad company] appealed. This office
“spent a great deal of jtime and @ttort in preparing’ full
- and exhaustive briefs lon the points in controversy, and
in addition made several trips fo Washington, D. C,
upon tlis matter and apon 1eque:t of the defendants an
- oral hearing was held before the Secretary of the Interior
on June 7, 1907, in which the ¢ mfhctmn claims of the
railroad company with the State apd with the settlers who
: alco asserted rights to the identi¢al land in controversy,
- were finally heald. The cases were held under counsid-
eration in the Department of the lnteuol for a number
of months, and during the past summel of 1908, the De-
partment in a number of decisions covering all the cases,
sustained in every respect the dtC]blOllS Of the Commis-
stoner awarding these’ Iandq to the State. s

Tt is the belief ok thl\ office tlmt the Departuient’s
decisions with respect to the riglits of the railroad com-
pany to file upon the land here inyolved by lieu selections
under the Act of March 2, 1899, is erroneous; and that
if the matter were carried into the courts aftel the land
has been finally patented to the railroad company, as can
be done, that the State’s contentibns would be sustained.
This office has been informed that it is the intention of
the railread company to appeal ﬂ1ei1‘ cases to the courts :-
with respeet to the large area of|land lost to them under
the Commissioner’s and Secretayy’s decisions, and!inas-
neeh as the land mvolved is worth several hundred thou- -

sand dollars, it would probably b¢ advisable for the Qtate
to defend its Contentlcjns‘to» the utmast.-
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Tn general, the outcome at present has been decidedly
satisfuctory from the State’s staudpoint. And this office
feels that it is a matter of congratulation that so large.
a part of this valuable area of land has been preserv ed-
for the henefit of the State institutions.

J)}\']blon 2 .

C’()\'TL'SI S WITTH ENTRYMEN.

\monﬂ the llldt’[@l\ which have imposed upon this
office great labor and' perplexity have heen the contests
in Townships 44 N., Ranges 2 and 3 Bast, involving some
16,000 acres. These contests have been with the entry-
men whe :elaimed to have made settlement upon: these
Jands after the State’s rights had attached thereto. '

|

This matter has heen constantly beforc this office for-
the past three and one-half years, and aside from attend-
g to the legal plmbes of the appeals, a great deal of time
has been spent in answering (*oue\pondence of entrymen
and their friends and nttmne\ and in consultatlon with
the attorneys vepresenting the different entrymen. Many
things have heen said and- published relative to the action
of ‘the State in this watter which were absolutely with--
out foundation whatever, and the matter was made a
Factor in the past two! political campaigns and many re-
ports derogatory to the State officials have heen publmhed
I shall not attvm it to repeat matters-of this kind, hut de-
sire to make a \hmt statement of the position and action
of this office after the matter was wf*ued to it l)\ the
\’(.110 Land Board.

~ ~These two fo\\nm’p\ as had heen ascertained b\' the
Ntate. contain a great deal of valuable timber land. and as
carlv as the vear 1899 Governor Steunenberg, under cate
of Mareh 15th. had applied. for the. withdrawal of these-
townships Trom settlement “and entry. under the pro- .
visions of an Act of Congress passed in 1894, authorizing:
sueh withdrawal, with™ the view that the State’s laud-
arants might be pavtially :atis'ﬁ( d.thevefrom.  Under
the provisions of this et ofi € onowu. 1o entry or Suttle-
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iﬁlent could be made u p:0u, ;the lax
it was withdrawn from the'public
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|
dé after the date when
domain upon the appli-

5,{1901, Governor Hunt
thiese lands segregated
as some time after that

.cation of the Governoi. On July|d
-renewed lis application to have
for the benefit of the ﬁ,tate It w
hefore the townships were surveyed|and formally selected
~of record for the bemefit of thie |State’s land. grants.
-Finally, however, in July, 1905, the| plats of survey were.
filed at the local land effice at Coeur d’Alene City, and -
the State, after satisfving itself ﬂlsz the lands were cov-
ered with valuable timber, macle ~elect10ns of large acre-
age in these tewnships.—The State’ a.pphca‘f.xons were
rejected, however, hy- ﬂie Regist *1'land Receiver for the -
@ason that during the pr ecedmg two or three vears, and
. subsequeunt te the granting of the State’s appllcatlon to
have these lands set aside for the State’s benefit, numer-
ous.individuals cliamed to have =etﬂed on this I{md and
had, after the filing of the plats, offered their homestead
or timber and stone éntries and the same Liad been ac-.
cepted. Thereupon t]x{‘ papers wele turned over to this
office for action and appeal from this decision of the Reg-
-ister and Receiver. The State appealed, therefore, to the»
C'ommissioner of the; General Land Office. ,The only"
eround set out in the\ appeal “lnch was oonmdered b\"
the Commissioner wah the bare E'act that the State had
applied for this land before the enh‘vmen had made anv
attempt to acquire hﬂe to J‘f | '

It was urged u]:on ﬂn\ office| strongly by the land
department that unless some deommn were obtained whicli
would settle the \tatL s rights under withdrawals such
as this, that each new towmhlp JJ applied. for would he
covered hy homestead and timber] and stone entries hy
persons who thonght that when tlie time came the State
wonld withdraw and leave its lands for the benefit of in-
dividuals who claimed it subsequent to the attaching of -
the State’s rights. There were 011 file in the local land.
office no. afﬁdmit\'shamnn the date when settlement had
been made, but it was genérally knpwn that these persons
all claimed residehee on the land hs of a later date than
‘the Q’mte aDpthhO{l for withdr aw
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The State, however, proceeded slowly, with a view
that no injustice should be done. The appeals were filed
on the very last date possible. We requested the local
land office not to forward the appeals to the Commis-
stoner until such action beeame necessary, and meanwhile
the land department put special investigators in the field
to examine the various pietes of land with the view to
ascertaining the character and conditien of the residence
that had heen made thereon and, so tfar as possible, the
true facts regarding the date when this settlemnent began.
The agents were 1nstructed to use all possible diligence
to make the fairest and fullest veport possible eonsistent.
with the amount of such work there was to do. The’
agents took photographs of the improvements, measured
the clearings, reported fully the charvacter of the land,
whetlier good for agricultural purposes or not, and sent .
in as far as possible thei best information that could be’
obtaitied as to the date of settlement ‘and the facts with
reference to its bona fide: character. It was found in
alnost every instance, as had indeed been previously as- -
certained by the State, that this land was distinetively
Ctimber lawd, and it was practically valueless for agricul-
tural-purposes and was not of the character of land upon
‘whiclr iomestead proof could be made and it was found,
too, that the settlement had been made upon the land, in
almost-every case, after-the withdrawal of the land upon
the application of the State, and after due notice of such
withdrawal had been publishéd in the newspapers; as re-
“quired by the et of Congress. ' _

. Meanwhile, in December, 1903, the appeals had been
forwarded trom the local land office to the,Commissioner
of ‘the General Land Office at Washington. This office
was intformed of that fact when, iu response to a letter in
which we asked for still further delay in the matter of
the forwarding of these appeals. Upon the appeals we
submitted the matter to the Commissioner on the records
of his oftice alone, relving upon the absolute withdrawal
of these lands previous tor the date of practically all of
the =ettlements made upon this tract.d

On March 27, 1906, the Conmmissioner disposed of
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‘the appeal involving the!State’s common school indem-
nity list number 1. This was followed on June 15, 1906,
by another .decision lof the Commissioner ’mvolvmﬂ the
State’s Common Selrool Indenmity List Number 2. By
these decisions the contention of the State was ' upheld.
~in all except a few of the traets of land involved. The
remaining decisions  hefore the| Commiissioner followed
the same Oenelal linds. The basis of all the decisions was
the judgment of the General Land Office that application
by the State for the survey of aj township with a view to
~the satisfaction of the State’s|grants, followed by the
proper publicatien of withdrawal by the State, was an
: absolute bar to the assertion ¢f any. elaim to the land
~within such townghip nntmted after the date of the
State’s dpphc ation. . In all these cases it was held that
~the State’s apphcatnon of July! 1901, fixed the period of
the initiation of the State’s rwhts and no entryman
whose claims were initiated subtequent to that date was
entitled to any consideration as ag (unxt the prior claims
of the school Omnt ’ -

These decisions Wele appet led by the entr\ men WhOSe
claims were rejected, to the l>)1 sartment of the Diterior.
The State in' no instance questioned the showing made
by the entryman Limself as tolthe date of his settlement
and in-case the entryman showed that his elaim was initi-
ated 1)1101 to Jul\ 1001 the State did not appeal from the
Comunissioner’ dccmon Alljthese appeals were arguéd.
before the bemetcu T of the Interior by this office on Junk
7, 1907, in (’onnectmn witlt the Nortiaern Pacific Railroad
cases referred to above. And as in the case of the rail-
road cases, the I)Gp(ntmentai decisions io]Towed in all
respects the Commissioner’s | decisions prev iously ren-
dered. Motions for review ou the part of the unsuccess--
ful litigants were demed by the Seeretary, and the en-
tries in contliet with rho \tntel claims ave being held for.
cancellation,

k4

i

r[ne cases domded in 1(1\101 of the \tdte m‘o as fol-
lows

|
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State vs. William M. Ra]lston.
State -vs. Louis Vetting.’
~State vs. Daisy K. Qmencel

- State vs. Charles E. Struthers.
State vs. George Brunn. :
State vs. Alfred W. Mar shall.
State vs. Ellen Mari ia Engstrom.
‘State vs. John Beaton.

State vs. Charles H. Thompson..
State vs. Andrew Bloom.
State vs. (Gale Miles.

State vs. IEdward . Brennan.
State vs. George C. Morbeck.
State ve. Ulysses . Karly.
State vs. Le\nq AL Squues
State vs. Chuvist TL List.

State -vs. Charles A. DL\\e\
State vs. James Aris.

- State vs. Mat Conway.,

State vs. Lillian Pardee. .

State vs. Albert S. Densmore.
State vs, Clarence K. Stoddard.
State vs. William (. Hendérshott.
State vs. Cyrus O, Zinm.
State vs. Jolhn Brule. ,
State vs. George W. Moore.
Ntate vs. Amna 1. Balthes.
State vs. Frank C. Moore.
State vs. Edward E. Stecle
State vs. Henry W, Grlﬁ)th
State vs. D.mlel Hewes.

State vs. Ehuer Hewes,

State vs. William L. Zeigler.
Ntate vsoJerry Aleorn.

State ve, Clara B. Wethered.
State vs. George W. Kayvs.
Stato s, ( harles 0. Portfors.
State vs. James R. Tall.
State vs, Charles N. Downie.
State vs. Peter G: Craig.
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VS.
VS.
VS,
V'S,
V8.
VS.
A%-H
VS.
VS,
Ve,
VS, .
Vs, R
VS,
VS,
VS,
VS
1S,
VS.

Vs

‘Jennie Paulson.

Leon Demal S.

Joseph Bonchapd.
Walter Bond. |
“E. P. Brennan.

! [

| | .
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C‘haﬂeg dJ. Topprg

James ﬂ[ Browi.
Willianh Helmel

Qtephem A. Thorpe.
J. Lmetl son Willjams.
John I’) McDonajd.
F. C. Donaldson|
Albert [Anderson
Howard A. Wel
J. E. QOster.

Ike Jyriek.
L. B. 1‘1?61 _
Ida AL |Feuen.
Villiamn Clark.
James \Russell.
Joseplt J. Russell.
Ella AL La\'amVuOh
Alfred: Anderson.
AMary A. Russell.
Antonio Scapuzy.
Hal H. Essig.
deaud IUNCI :
Nellie |Kildee. | -

—

Lyn Lundquist. 3
Alfred Andersan.
Charles R. -“Austin.

Tames W. Calkjns.
. B. Caunfield. |,
S. O. Chinn:
Thomas Coddington.
Louis Compo. ;.
Elsie k urtis.

-Homeu David.

Louis! P. Dallbere.
John Dm iggeo.
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John J. Dodson.

J. C. Dwyer.

Olof lideen.

Homer k. histes. ' .
Homer R. Estes.
Jesse G. Estes.

A. L. Feryell.
Arthur J, Flint.

J. W. Foley.
William Frei.
Walter Gummnu.
August Hanson.
William Hartman, -
George W. Hayes.

-Charles A. Hill.
-H. H. Hoagland.

Arnold Hooper.

Charles . Hubble.

John Johnson. S
Peter Jolinson. .
J. P. Kleveno.

Erick O. Kullberg.

Joseph LaBelle.

Mieck Lally,

"Paul Leuschel.

Maxrtin Lindwale.
K. Lines. '

L. L. Logan.

Nip Calking Miles.
Charles A. Miller.
Thomas O. Miller.
Louis DMonson.

W. G. Moore. ™

William . MeCartor.
Joseph O. MeClomb.
James R. MeGuire. .
Fwen MeIntosh.
il B. Norton. -.
A. W. Nxstrom.
William Perkins.

.
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Zella Perkins. -
Christina  Playfair.
Ralph Plummer.

J. R. Raymond.

Paul J. Risley.
William .C. Robinson.. 7
Frank Rubedew.
William ' Rushing.
David Scheney.
Thomas ‘@. Scott.
Peter Seversou.

John Shanon.

Johr W. Sheppeld
Cavie Sherer.

J. A Shoufler.
William Shoufler.
Mike Short.

Lulu Showalter. -

L. J. Simpkins.
George \V. Spencer. -
John StepheDSOn
Alva Strong, ;. - . -
Charles Stuﬂ)Tfle
Erick Swanberg.
Charles Swanbexo
William J. 'I'helmult
D. D. Thomas.
Irving Thomas.

W 1lham H. Thomas..
Mary C. E. Thompson.

"Ada L. Toles.

Walter Tyson.
Patrick Wall,
Charles H. Weiln,
W. W. Walsh.
Andrew. West.
Alda Wethered.
Dorothy Wethered.
James P. Wlite.
F.OW. “ nslnp

Digitized from Best Copy Available

41



42 ATTORNEY GENERAL’S REPORT

State vs. Lawson U. Dewey.
State vs. Theoph]le Dehsle

The following cases have been dec1ded n fa\ or of the -
" entryvmen, the State not having questioned the allegations:
as to sett]:ement made in the a.pplications for entry:

State vs. Henry W. Thamke,
State vs. Samuel Obrecht.
State vs. Williamm Lasage.
State vs. William Dewar.
State 'vs. Philip Landry..
State vs. Oliver Lines.
‘State vs. John .J. Morrison.
State vs. Alva M. Mason.
State vs. James “Able.
State vs. -Simon D. Brady.
- State vs. Thomas Davis.
State vs. Andrew I7. Engstrom.
State vs. J. B. FForeman:. '
State vs. Newton J. Glover.
State vs. Andrew Leland..
State vs. Mary Lippert. :
State va. Walter €. Mandall.-
State vs. John MceCoffrey.,
State vs. James G. Nevins.
State vs. George-H. Root: -
State vs. William I. Root.
State ve. William Scheave.
State vs. William Stoddayd, - -
State vs. William J. Theriault.
. R .

Division 3.

i MISCELLANEOUS LAND CA 9179’

State of Tdaho vs. IFred Fnostlom, deelded by looal'
Tand Office in favor of the State.

State of Tdaho 5. George Esch, demded by local Land
Offce-an favor of the State: pendm«r on .1ppeal before the
Commissiouner. ,
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Daniel, Morgan vs. The State of Idaho. .Protest
against a portion of Boise School Indemnity List No. 7
on ground of its mineral character. Protest ‘sustained bv
Local Land Office; affirmed on appeal to Commissioner.

Blake, Gorman, et al., vs. State of Idaho. Contest
involving land embridced:in Lewiston University List No.

4. Decided by COliH}liSSiOllef in favor of the State.
Ex parte Coeur d’Alene' Indemnity Lists Nos. 8, 9;

12 and 13. Pending on motlon for review. _
Ex parte Lew1st011 Penltentlal\ List No. 1. Pendln0

on appeal before Secr etm v of the Interior.
Ex parte Univer 51tv List No. 5. Pending on appeal

hefore Secretary of the Interior.
Ex parte Blackfoot Scliool Indemnity List No.

Pending before Commissioner on motion for review.
Ex parte B)lac.kfoot School Indemnity Lists Nos. 90,

95, 98, 99, 100, 105 and 106. .Pending on aﬁpéal before
Secretary of the Interior.

Ex parte Blackfoot Indemnity List No. 2. Appealed
to Secretary of the Interior. State’s selection list can-
celed and case closed.

Ex parte Hailey Sc';hool? Indemnity Lists 14,18 and
19. Appealed to Secretary of the Interior. -State’s selec-
tion lists canceled and case closed. :

Ex parte Hailey Indemnity List No. 12. Pénding oﬁ i
appeal before Secretary of the Interior. - ’

Ex parte Blackfoot Indemnity List No. 76. Llst held
for cancellation. Pending on motion for review bef01e
( ommissioner.

Ex parte Pemtentlan Llst No. 1. Held for cancel-
- lation by~ Comunissioner. Pendmg on appeal beforo Sec-
1etal\' of Intefior. L

-

Ex parte Coem d’ \Ione Tudommt\ Lists Nos. S, ‘L
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12 and 13. Held for cancellatlon by Comnnsswner Pend-
ing on motions for review. ‘

Ex parte Coeur d’AleneIndemnity Lists Nos.‘ 7 t0 27
and 38 to 41. Hearing ordered by Commissioner on ac-
count of apparent mineral cliaracter of land.

- Division 4. ~

CASESIN WHICH HEARINGS 17 L’BE' HAD IN THD
LOCAL LAND OF]’ICE (COEUI’ D’ »lLL’VL’)

State vs. Kent. :

State vs. Wallace. , )
State vs. George Reed. .

State vs. Burgess.
State vs. Dunn.
State vs: Routhier.

These cases related to land in TO'\\llShll) 62 North,
Range 1 W. B. M., the plat of smrvey of which townslnp
was filed in the loe al land office on Apul 12, 1903.

Under the provisions of the Aet of Connress of
Mareh 3, 1903, the state was given sixty dd\'S prior right
after the, filing of township plata within whiech to mal\e
selections to satisfy its rights. The'land involved in the
above contests was selectéd by the State on the 10th day
of June, 1905, to satisty the grant, to the State for chari- -
table and educational purposes. Thereafter contestants .
in the above cases filed theiv applications for homestead
entry which were rejected by reason of the prior selec-
tions of the State. From these decisions they appealed
and asked that a hearing be had to dgtermine their rights
by reaszon of their settlement apon the land previous to
the survey. In accordance with their application for -
hearing the cases were tried in August, 1905, before the
l\om\tvr and Receiver. The State won in each instance, -
the Register and Receiver holding that nqne of these con-
testants were shown by the Q\'ldonce to behona- fide set-
tlers upon the Jand prior to the swrvey. Cases are now
pending on appenal hefoye the Comumissioner and briefs
have heen prepared in \111\1701t of the State s contention.

- Division . : T :
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\ CO\’[L’STS Z\*T OLT'I\'(r INDE’II\'ITY SELEC-
o I'IO\’S F OB FOBESI BESERT "L LOSSES.

‘ " There are a nwmnber ofvesdests pending wherein the
State’s land selections for common sehool purposes lhas
been attacked on the 01ound of invalidity of the base.
In other words, that the land in lieu of which these selec-
" tions were made had never really been lost to the State.,
_The selections attacked were made by reason of the. fact
- that many sections numbered si xteen and thirty-six, but -
as yet unsurveyed, had (been lost to the State by inelu-
sion within the Bitter Root-Forest Reserve. To make
- good these losses the State selected .certain timber land
. in Township .52 Noxth, R. 1 East, B. M. | After the
- State’s fiillings had been made, certain individuals offered
* timber entries thereon, and appealed toithe Commissioner
of the General Land Office from the action of the Register
and Receiver in rejecting the same. The following are
cases of this eharacter now pending on appeal:

William W. Webb vs. State of Idaho.
Noal R. Palmerter vs. State of Idaho.
Donna Pottet vs. State of Idaho.
Alexander Main vs. State of Idaho.
Harry A. Kunz vs. State of Idaho.
Rodney H. Olney vs. State of Idaho.
‘Calvin MeDorman vs. State of Idaho.
August Reid vs. State of Idaho.
Tosephme \[cIntosh vs. State of Idaho.

- 7’

lleapectiulb submitted,
J. JAGUHEEN,

Altorney-General. -
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