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Dear Speaku Newcomb:

This Iencr is in =pon~ 10 your request for a response from lbe Office of Anomey
General to the a.tlalysis ofllow.e Bill (RD.) 721 conveyed 10 yOll by Roy L. Eigllren of tile
Givens Pursley law flfTl1 with his lel!er of February 28, 2006 (Gi,'ens Pursley Anal}'sisl· H.B.
721 proposes to amend IdlIho Code § 42·108 10 provide for legislative approval of certain waler
righl trunsfers that til': 10 be uwd "in conjunction with the ooal r~ed generatio" of electricity
olher than integra:ed glIiiifieation combined cycle technology wkre coal is not burned but
oxidi7,M as a ?""'C! source ... ," The Givcr.s Ptu1;ley analysis of H.B. 72\ suggests that
enactment ofRB. 721 in its present form likely would violate the Egual Protection Clause of the
Idaho and Federal Constitutions,

QUESTION PRESE1'o'TED

Does thc Eqw.l Protection Claw.e!xII the State from regulating water rig.'lt
transfers as contemplated in llou,e Bin 72\?
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COl'iCLUSIOX

0I:r =odinl o:HlIUSC' Bill 721 ar:.:I its SU:ant:lt of Pt:rpose leads us 10 conclude thal. Jl:e
amend:nenl 1'1O;»ted 10 1da.1o Code § ~2-1OS 11)' the Bill is ratiocaI:y rela1ed to !be State's c!Uly
to prolect lIS wun resources ad likel)' ....ould ..illtsll."ll1 a W'.JIt cllaIlcnge allC'iina: ,iohllioll of
\hi: Equal Pmta:t.ion Clause of ltv: Idaho ConJ:i:utiOll..

ANALYSIS

Aniele I, § 2of the Idaho Constitution SUIte:< in pari' "OO\emment is ill5tilUled for their
[the people's] equal flI'Oteclion:md benefit .. ." AllK'ndmenl14, § I oflhe United Stales
Constitntio:l statf5 1Mt IV) ~:c stoll deny "Il) &Ily person ..ithin ia ju:isdiclion the equd
prolection of thc la....'$.M'

KIt is gmaalJy p=umcd that legisJati"e a<:u arc w:uli1u'.iOnal. that the stale Iea;isla.."'l:n:
lw ae"".cd ",itb:i.:r. its~..-tionaI PO"-=' aI'.d .ay do\It:l l;OQII;cmi:lg ~rpreIationof. stat<;lI: is
10 be rnoh"Cd ill ra''Or 0: tb1 ..mob. "i:! rmder the 5\at\l:e ;.oLStjt.nionaJ..- M~UMr v POI/QldI
CoIp., !31 Idaho 251, 261, 95~ P.2<I 676, 679 (1991). If. 1:o""'-:T. pmIOI:S in like eiK'.ImSWlttS
are DOl reoeivir:1 the SIlnle bttefilS an:! b.urder::s under the II...., the kgislalion lIlOIy \iola=.: It.c
EqIl31 Pm:ottioa Cbuse. (Jlml ". J.A. Fru_ Co., I17I~ 706, 79\ P.2d 1285 (1990).
"'here \!)e llO'.=tent is alkged 10 ~'-e viobtai It.l: EqIl31 PmlCCtion Oause.ldaho <;(lld!S

emple,' II. tilree-step anaJysis: I) idcnrific3tiOll of the cW:sifi<;alicn :mdcr anack; 2) the Slanda.-d
undc:r ..ftich the eJusificalion will be=~; and 3) determ:natioll ofwbctber L'le stalldard ha.s
been satisfied. $10" v. JlQI'I, IHldaho 827, &30, 25 P.2d 850, 853 (2001). For lIUI1ysa made
under the l<iaho ConslitUlion. the strict "'''"'tiny starld3rd applios 10 Mfundamenlal righlS" or
''wspecl c:aMC'l[,1" Bradbury v, JdoJw Judidal Council, 1361,w,0 63. 68. 28 PJd 1006.
1011 (2001); the !:leans·focus scruliny standard npplil:'S ....here the discriminn:ory characICr of n
challenged sUilUtory classification is apparent on its face WId "here the~ is also np.ltent
ind;cuion of ll..;k of rclutionship !let'l>.-een the clas.sifieation and the declared pw-pose of the
statute," S{Q(e v. Mo""Y, 134 Idaho 751, 754-5S. 9 P.3d 1217, 1220-21 {20(0);lInd, finally. the
I1l1ional "oasis scruliny stllld.ml applies 10 all other challenges, Hart, 135 Id:ibo al 830, 25 P.ld at
853.

III this cue, tlx dassif1Qllion Ullda- a!lack is li:e Sl3le's ~a:u!atioa. of "~UT ria;ht transfers
L'w = to be ~"'inwnjunaion ..~I!l. \!)e eoaI f1.~ gcnt:nllill:! of ekclrieity O'.h:r tI-.a.'l
in1egrn:ed.a:asiflcalion w:nbined C)'Cle ~bol~' ....hm: =d is oot~ but oxi:!ized as_
po...~ SOUI"\:C •..•" H.B. 721. Aocan:lin& III H.8. 72l's stm=enl ofpurpose, "This bi:I aISU:'CS

that I:>e legisJaIurc ..ill b:!"c an oppo=."';l~ 10 ......I\IIIC tI-,;: eEed ofsudl COIII.firmg~
on!be .."'IIe!: resowecs of the Sla:e ofldabo.~ The Giw:ns~' Analysis~ hov!l:VCT, thiIt

I "lTjb< <5f'ftrot...-.s~ Iba!>rl. """fi"" _ lda!lo', tqlOI!~ <J.ot .:.t l!>o flOdftal ot-c on
1lot&JiIit>"':~."<.-lU ~. ><poIZlIO ....alyw. ...- ~\le--... !J.6ldobo 560.lM.
,. I' l4 wa, 607 (20111).
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·'H.R. 721 singles out a panieular type ofcoal·fircd power generation technology for special
IIeatnletlt und~, ldah" wator law, dcspite the fact thai Ibis technology consumes 00 more water
l!lan olheI technologies. It therefore raises serious eonstilulional i,;sues." Giwns Punlcy
Arwlysis at page 1.

Despite argumeot to the contrary, it is unlikely thaI the strict scrutiny' staIldllSd of review
would a;>ply to the classification in 11.B. 721. See GiwlIS Pursley Analysis al page 2, f",,:tIote I.
"Strict scnniny rC>quires the Slllte to prove a compelling need for the goal of the challenged
staNte and that there is no less discriminatory mcthod available to achic,'e that goal. Low level
review. ,onverseli', places the burden on the eh.al1enging pa.ny to prove that the 'tate's goal is not
legitimate and that the challenged law is DOt rationally' rdated to thl: legitimate goyemme~1

puJ1lOse and j f there is any conceivable state of facts wh:ch will ru;>port il." Rudeen y,
Cenarrusa, 136Ida.'1o 560, 569. 38 P.3d 598, 607 (2001) (internal citation omit:ed).

While the Givens Pursley Arlalysis is com:d that AItide 15, § 3 of the Idat.o Constitution
states that the righl to appropriate water 10 a beneficial use shall never be denied, the use of water
is subject to regulation and cootrol by the StalC. Allicle i 5, § 3 specifically pro\~des thaI, "the
slate may ~guJale and limit the use [of watcr] for power purpos.:s." BecallSc lhe State is
empowered to regulate the usc ofwata. it is uniikdy thar a fl:viewing coun would apply a strict
scruti:ly s:andard of rcview to legislation that d<>es net involve a fundamental right or SUSpe<:1
cla,;s. FUlthe:morc, nO reported decisions in the state of Idaho have applied a strict scrutiny
slmldard of review to tho: State's tegulation of waler rights.

Th~ Givens PUf:l!ey Analysis also argu~s \hat it is JXlssible that a rC'o'i",,~ng coon would
apply thc mea.'1S-focus scrutin)' standard ofrevicw to the classification in H.B. 721. Set Giwns
Pursley Analysis at p.1ge 2, footnote 1. Means· focus scrotiny applies "wh~re the discrimirn:tory
charactcr of a challenged SlallltO:')' classification is apparent On its face M.d whe," thel'(: is also a
patent i:ldication of lacl< of relalionship between the classification and the declnred purpose of
the statute." Stale v. Mowry, 134 Idaho at 754-55, 9 PJd at 1220-21. !kfore the means-focllS
test will be used, the clanifiealio:l must be "obviO\lSly invidiollSly discriminalory" and must
distinguish betWttO groups either "odiously Or Oll SOme other basis calcoJated to excite
animosity or ill "ill." Coghlan v, Beta Theta Pi Fralernity, 133 Idaho 388, 396, 981 P,2d 300,
308 (1999). "Under this intelll1ediate standard ofjudicial scrutiny, the right to equal prolection
of la.... is not ,iolated if tho: classification 'substantially furthe!s some sp«ifically idptifiable
legislative end, '" Milu v. Idaho Po>wr Co., 1161dabo 635. 645, 778 P.2e 751, 767 (I n9)
citing Jones v. STim Rd. ofM~dicine, 97 Idaho 859, 867, 555 J'.2d 399, 407 (1976).

House Billnl classifies power plants that use coal differently thllIl power plants that do
not House n:1l 72 I further refines that cJa,;sification by treating traditional coal fired powe!
plant, differently from coal fired power plants that use "intcgrated gasificalion combined e)'cle
technology whcre C<JaI is nol burned but oxidi7.ed as a power source...." Therefore, on i~s face,
H.R. 721 distinguishes between lypes of coal fired power plants. In order to \~olale the Equal
Protc<:tion Clausc, ho,,"'C,"er. tt.e classification must "clearly bear[l no relation~hip to the statute's
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declared~"A#s~hli1lllZ1fY. Sl:Ju, 132 loWlo. 397• ./01. 973 P2d U9, 752 (el. Apo;>.

"'"
H~ Bill To! l's~cnlof pIlljlO5C SblII:S lhat il is roeccssary to IJUt trIlditional coal

rIM:! j)Owe: plants diffc~ntly frot:l coal fired. po..~r plan:s Ih3l use "in:cgml:d gllSifif;;ll::oo
=tr.ne cfcle :eclmololY" 10~~U thal11'.e legisl3rore ...."JI have an oppCInudly 10 eva.lWIle
the dflXt ofsuc:h coaI·flfe<!~on on the ,,-ale. resoUfttS Ofl~ Stm of Idaho." As
cvidc:w;ed b)' testimony llZld academic srJdy. legisJI\lvC cvaluatiOOl of u-.d.itionaJ coal frred powcr
plants is DeceMat)' because lOOse types of phillIS, IU oPpolCd IQ coal fm:d plants that use
"integrated gasification combined c)"de IccnnologY[,r threaten tho State's ,,,ater resources by
producing increased emissions.

On AUi\'Sl8, 2QOS, the Idaho Legislature's Energy, EnvironmmtlUld Technology
Interim Committee (Comminee) met:o discuss. BmOlIi otl:cr IOpks, the ,J:,veloprncnl ofa ~::lcaD

coal projc~ al the Old F~IC site in PO"CT Cow::ty." F-Mrgy. £nvironm~nl and TtclmoloJrl
11ll~~j". COIr.mif,n, Mi."llIln. pag<:s 1:>-18 (Auaust 8, 2005). It "'"35 exp:aiDed to !he Comm:r.ce
th3t. oxidirir.1~ in I prc$$Urizcd clwn!>cr. i.a.5tead ofblllltiDa it. TtSU1IJ in

I syntbttic: ps thllll1lows ;I".c cor.lpl:ly to dnn tb: ,as prior D;) em.i$$ioo.. The)'
can strip 0Ul the il.lIfiu". c:p~ mert".uy i:l I c::ubo<! bed, ~ure part of the
carboa dio~ (Co2) plio: to comb-.!$tiotl .... The: tey COlIlpoDelll of this is the
suL.'l;r md Co2 t:apN:e.. F.mis:sioIU ate captumI prior to o;:op::bu.stion.

Capru:ina rnUssios'.s Oll! of~ stJo:t is mUll'b more challcngir.g. The: reasoo~
neW Ifclmo:OU h.u IIllt b=t 1:SCd. in the I*5t 15 be<:ause of coS!.. II is cUl!C:llly
about 20% higher~ a u.ditilT.1ll1 polarizt:d coli plaoL With lhe ellCTiY bill
inccmiyes, il "'ill be dose 10 Ll,c same COO'I. \11. RAman said this is a lect.no[OiY
brcakthrou&h- There have flO! been a 101 ofycndors in the pasl "'illiflil to provide
a lOW package facilily a1thou&h the ptoce!lll i5 commercially proven.

Senator Wcrk asked aboul the (enn '"clean coal'" au<! rcmovi:lil emissions. MI.
RMnan said coal is still a fouil fuel. He explained that !here are !till !toci;;
tt:UMions flom \his pl'OCnS but th3: lhese eminions are similar 10 "'hal a na:u."'3I
gas facililJl·....ould ell'JL &Da1Ol" Wn:\r. wet! abol)'! otllct impacIJ thaI fCS".Ilt from
this process. Mr. Raman said ~clem roal- =&:>5 cleaner coal Of a cln:l:r f055i!
f,oel. ~ arc Co2 =.issions, :>:itrogm Oxides PlOx} crnissiom, trace Sdf.:r
'-.:ry simi\.a: 10. na~ g:os plaot This is dirre~lII romJXI..-.:d to. tr;ll!itiocal COO<!
pbn: in ttw :he: volLmIC of So2. mm:ury, Co2. and ~Oz cmis.s.i0llJ are mUll':l
Io...-.:r from W stack..

Rcp:eKr.lalh-e Sn:.}')jc said t!la!. there are r ..cnJ pt'~ io Idaho for coal fi~
planlS. He said hoe ....'U ."'"llll: WI the Serr'1l" plant l.'W is proposed in Jerome
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COllI::lY ..ill use puh-erizOO o;oaI pj ...ill be £mila,- ;" sin: [10 !be pt~
project at the oK! F~~ silt in POlO"" Coonlyj.

Id.81 14-15, 17.

fo an artil:1~ publis.'led ill the Eovil'O~nlalLaw RC1o;ew, il is~d \hat cleall eoaI
povo"r plonlS red\lC<: emiu.iollS of pol1u~II:\lS;

Because pollutanlS lite rcmo,'cd from a hillhly COllCCntralcd ~leam prior to

combunion. [[ntegratedJ GI8.'iifica~ionJ C/ombined] crycle] is the lowesl emining
among all coal produetion proc~=s lIS to N[ationalJ A[mbient) A[irJ Qfualit)'J
SIIaIlda.-dl pollutants. Far the~ tl:ll$On, [GCe u=l in conjunction with
lIvailable oonll'Ol technologies also provides \"lInly $uperior perfOl'DW\Ce and
dramatieally lowcr ron in rcmO'o'ini m=ury and 01ller IllXic metals all compare\!
to puh-eriud eoaI boilers. 1M lOeC technology is also subsw;tially :r.o~

tl::CIr..J.1ly dlicient-by 10% or 1D()I";,III:COI'dq to the U.s.~ ofEneID
(DOE)-:l:..a:I otbtt .,1Iilable 1ecl'.noloa;jes. This IbcrmaI advantage redllOe' to1&l
=:ss:oc:s of all pollutants, includin& cOt by II correspoodina I:OlI:D\. •••

Fl:Wly. lGCC is WIillllC amona :r.'ailable le<:hoo1opts ill iu ability to
«<>noUIiea.ll)· capt~ riot- C~ emissions lfom -J c.m:!r..lSlion. mding the C~
available for~ t2Ibcr tbl:I brina: \ ented 10 the iUDOSpl:= as a~...

Wiory B_ Foo~, COlUfduJI'lg A!femalh"Q n.e C4ufor Limiting COl &tiJJIt>IUfrOlff ,"rN
Powtr PI= ThroI4gJr ,"~ Sowu Rn-J~, 34 En,wr.me:ual La....·Re>i~w 10642, 10660 (July
2(04).

lbcreforc, e"Cn though H.B. 721 difIcrcnliates bct"el:n types of Q,l8.1 fired po .......... plams.
tho: differentiation "SUbStanlially furthers[,]"Jdalto l'o....u, 116 ld.abo at 64$, 778 P.2d 767, th::
Bill's staled purpose of allo,,'iOi legislative review of eenain water right 1rtIlI!lfers thaI involve
traditional coal fired power plants in an efron tl) "'evA!llll.le the dftcl of such coal·fired
gene",tio:l On \he "''liter resources of the Sra;e ofldaho."

\Vhile il is likely rha: u.s. ill would survive even I means·focused S<:1'.niny .st:1II6rd. of
"",iew, il is 11:001 likely rha1 a """C"iog cowl ""Quid Jlpply the Ins rigorous tltio:t.3l basis
SWlda.-d Ormi~ lIccallK the: dassificariQ..... is DOl ~obviol&y in\idiously <iiscriro:na:ory" ud
does tIOt~ bct.-'«tI gtOI:JlS cithc:r "odiously or on SOl:>e o:.'ter basis calculated to excirc
animosityot in "in." CoghIDn, 133 idaho at 396, 987 P.2<1 at J03. '"UDlkf lbe 'ratiolcllmis'
lest. eq\:al proteetio:\ is offe:xkd o:I!y if r!le cl&ssif:eatio:l:S 'am boued SIOIe!y on n2$IOttS toUJ1/y
vnnlmed /0 lhepursllitofrhc State's ps aDd onl) ifllO p:md can be~\~ to jllStify
them.. 'w Ci/}' ofu.,·uton v. KTUfriem, 107 IdaI:o 10. g5, 615, P.2d 821, 126 (l9S4) (emp.'u:si.s
"""4
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The d...:i,ion 10 tre.:ll tradi'.ional coal fired power plan13 differently from COlli fired power
plan:. lhat use "integrated &aSifical:on combined cyde technoIDg:y" is b6sed Dn L'>e legislalion's
staled Pl:IpOse (D"ensureD lhal the legislalure will tw'l' an Dpportunity 10 eyalU31e lhe eff:ct of
such coal-fired generation on the water resources of the State of Idaho." The legi,lalior. is
therefore cor.s.istent ,,<jth the Slllle 's obligalion I<> protect hea!rh, safety, and "l'lfue of i15
citi1.ens_ "Under the broad amhorily ofthe police power, a il'".a:e legislature may enact la"':!!
concerning the health, ~fety, and 'Xelfare of the: people so long as \he regulations are not
arbitrary Or WlfCasonable:' Slale v. Wilder, 1381da!l0 644, 646, 67 P.3d 839, 841 (C!. App.
ZOO]). Because the Bill is rationally related to lhe Slllte's dUly to pro:ect its "'ialer resow-ces. it
likely woule "imsland a COurt ehaUeng: alleging violation of the Equal Prolection Clause of the
Idaho Constitution.

Sincerely,

.:p,~p.~

PHILLIP 1. RASSIER
Deputy Altomey GenenJ
Natural Resourcc:o; Di'fision
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Honorable Ben SIe\"tUOIl
Itbbo HOII~ orR~lati\u

I<bbo Sate Lqis.1ln.re
Smc CIpiIOI B;uhlll'4
P.O. Box &3720
Boise kb!lo 1)7'21).00)8

E!w;1O$ed III OOfIyoftbe kpl L-Wyris~amlb) OIIr finn', Wilier atton>c:ys on HBnl
We lII'ould.~ pk:ucd 10 TUpOnd 10 any q\lcaDom ~\l ;r~y h.a\"e reprding tICs .D.al}"li$.

Roy L ElglUen

RL"'''''EoclOl\ll'C
a:: RcsollJ« CoIr.mUtec, Allrnti<ln. Mona SpauldiOlg (,.,!mel.)

Represenlllh"e BlUee No:v.oomb (""eo~1.)

Re;msenl.live Sharon B)oo;k (",me1.)
Deputy A\1omcy Gelcral Clive Streng (w'end.)



H.R. 721 Violates
The Equal Protection Clause of

The Idaho and Federal Constitutions

The Fourteen!!\ Amendment afthe Constitution ba.-s states from enactlng leg'slation tm!!
denies any person Ibe equal protection oflbe laws. U.S, Cor.sl., Amend XlV § I. Similar
protection is embodied in ldaho's constitution. Idaho COJl.l\., art. I, § 2. These equal protection
provisions apply to col'p<lf3tions as well as to natural penons. In re Cme, 20 Idaho 128, 132-33,
116 P. 1037, 1038 (1911).

1n essence. tlle equal protection pnwisions prohibitlt.e go..-emmem from singling out certain
in<lividuals Or classes of persons for specia11reatmCOl. \Vhile some classification is inherent in all
legisla1ion, the Eqt:ai Protection Clause prohibits laws that ace In reality "a subterfuge to shield one
cl",s Or unaul y burden another,"' 16B Am. Jur. 2d" OJn.ti1utional Law § 8G8 (\ 998), Thus, where
legislalion classifies pcrson, ,,;thouI3Ily ralionRI basis. trealing some bellcr than others, il is
unconstirullOr.al ,

H.R, 721 singles Gut a panieular t}lX' ofcoal·filed powe: gen<mltion te:hnology for special
trea!IIlellt under Idaho waler lal>.', despite !he fact that this technelogy eollSumes no more water than
other tcchnologies. Jt therefore raise. serious constitutional issues.

Of course. some legislative "Iassi fications arc app:opriate. For instan(;C, the Idaho Supreme
Court upheld a stalUle providing sp~cial trea!1\1cnt of irriga:icn syslems eoverir:g over 25 ,()l)(I acres,
noting that the dassifiC"liotl was legitJmale because il did not bear on the nature 0: the """",ralion,
but instead "its classification relates .olely to size."' Big Wood Canal Co. v, Chapmalf, 45 Idaho
380, 403, 263 p, 45, 53 (1927), It i, another malter, however, where the legislation singles oUl a
panieular corpora!e entity whose impact On !he water resou,-ee is no greater !han ..ny other industry,

A good exar.-.plc oran unconstiu.llIonal differentiation is fOlllld in Cram v, Frahm, 331dal:o
3\4, 193 P. 1013. In that case, tho Icla.l,o Supreme Cou" struck down a lal>.' thai singled out Carey
Act imgation companies. allowing them to codify !heir boards :nore easily than other Idaho
corpomtiof'.s. lhe Court declared that such special treallm:nt ofOne type: of water user ~is not
founded on a di ITerence either natural, 0, intrinsic, or reasonable," 33 ldallO at 319, 123 P. at 1014.

To survive s<:nItiny. the classification based on the type of entity mus: be reasonably related
to the articulated legislative pwpose, By way of example, il i. reasonable and p'oper:o implemenl
different maximum fee sehedules for opthsmalogists and optometriSts. Posner v. Rockefeller, 31
AD.2d 352 (N.Y, 1969) In .uoh a casc, the p'Wposc of tile legislatio::J (10 implement Medicare
requiremenlS) is rationally related to the distinetien drawn belween doctors and non-doeto,-,;. The
situation would be conrely different if i;\stead the Lcp,i.lalUre declared that oplhamalogisls may
freely appropriate water while optometrists must secure legislative approval. Plainly, such a
dl.Ssif:ntioD wGuld be unrelated to Iheir respective abilily to put waler to bendcial use withollt
mjury. Consequenlly, such a lal>.' would "ielale the Equal Protecllon Clause.

In sum, the Equal Protecticn Clause "docs tlOt preclude the states from enacling legislation
that draws distinctions between different categories ofpeople. bUI It docs prohibit them from
according diffzrc.nt treatmenl to perwns who have been placej by S!-llt'Jte into dilJerent classes On

Constitutional Analysi~ of H.B. 721 Page I



the ~is of criteria wt:olly ur.reJated to tho purpost' oflile leiislalion." 168 Am. JUT 2d,
Conltitutional Law § 793 (1998).

Our Supreme Court has sum."1Ied up the law concisely, "The discrimination must rest upon
some rcasor:able ground of difference bct"'ecn the person. Or trungs included and those excluded.
having regard to the purpose of the le8ls1ation, and, within the sphere of iii operalion, the slaMe
must affect all per><:lnS similarly situated." Big Wood Can~i Co, v. Chapm~n, 45 Idaho 380, 403-C4,
263 P. 45, 53 (1927),

H.B. ~o. 721 violales this <:QlI5titutio:w principle. The bill'. legislative purpose states thal
it is intended to provide an oppom:nity for the Legislature 10 "evaluate the effects of such coal-fired
generation on the waler resources of the State ofldaho." Yet there is no plausible basis for:he
ugisl.1.tUre to detennine Ihat the diversion of a relatively modest quantity of water (2 ofs or morc)
for this particular coal-fired power tccbnology has allY different impa<:t on the ",cater resource than
would similar modeilly-siud divcnions by othcr indultrial U'CI'S. Under existing law> S.mp.... jUl!

like any other water user, ",ill be required to provide 100 ~en1 :Mitigation its waler ust'. The
simple fact;s that waler consumed to extmction by Sempra is no different from water oonsumed to
eXlinction by a microchip manufacturer, a dairy, or any other iOduSll'ial user.

Indeed, the legislalion's blatan: discriminato:y intent is e,ident on its face in its exch:sion of
coal gasification plants from the special scr~tiny, des;lile lne face that the coal gasifi~a1icm

t:<.:!Illology will consume as mucn or mo:-e water as the lechnology tmplo>'ed by Sernpra's project
The legislat:on is a transparent efroM 10 single oul a particular water user for additional bmdcns that
bave no:h:og whatsoever to do "ith protectiO!lthe waler re~urce. Consequently, il is
uncoQSlirutienal.

II bean ompha,is thai rhe discllSSie::l abo"e i. base<J on "?Plicalion of the most def:rential
test, the so-,;a!led knuonal ~is" lest, which applies where no sUS?t'cl clas5.ifical;on or rumlamen:al
rights arc involved. H.B. 721. however. would likely be scrulinized under eilher the ;nt.mediate
"means-focus" tesl er even the "strict sc:utrny" test. Accordingly, H.B. 721 is at even ileater risk'

, Tho ""01 "","nl' 1<" moy ..'cU o1'!'ly, be,,,,,,,e ,he ICi"l.ot,,,,, hrnH> a "(undam.nl:tl nll!','· undor lddto',
ConltituuoJ; rwnel)' ,he op' '" opptop"." ",,,or TO beocticial U'"'. Allhcugl till, riJlht i. 00' found in til< U.S
CO<>ltirution a:ld tII<",f",e dot, "" i"l'li<al< the: kd<ral Equat P,o,.,lion Clan,"" L'x l<Wto Sup:."", C<m" wuld
I'«<>i!'i.. til< ~, " lntl,(.r • ,,-.:or right as • fl1n<lam..,...1 riab' .....:Ior ldoI><>'. Con<ti~",;"", ano:I therefore pr<lUe!<d
by the Equ&I P""""tio,o CIa"" o(thel~Cocstituti= If Ihc ,trio, ",nn",)" 101' oWh«, H.B. 721 """'!d "" ,tIud
do"" t:nIoss _ '" b.......0...1)' "iloreC 10 serve. ~pell"'i10"="""1 U'.!I:rCS'\. - S"".. v B'''''d. III '<W>o
497, 500, 1<5 1'.2d 202. 205 (ldoho ApF. t9&6). Th< bill'. '''·«ping prohibition on "'",or lr>..f", <""'0' meet /hi.
~,

~"" ,(lhio ..·.re nO: !hE eo.., the Co·Jf1 mlJl:t .pproprialOly declare tho l'li.loli<o~ .ubjC<' to irtl<ml<di.l<
-,....,..("""," ooY","" on ,:.. M'is lh' ·'o>pecial!y i",pomn'" (lhouKh :lot ..!itfldunen:an i,,,• ...,,, Ole at <Ul1:e. s."",
v. STUd, 111 klo'" .9;. 500, 121 P,2d 202, l'O5 (I~.s!>o App. 19K6), UndclCiIhc'.... tho Stllt'oah,;i,) 10 "'food the
t.p~;. fu."!her di,";'-.i>hcd. E,·.,. if the.. 'om ..~. "'" ap?lied, "'....,."', KB. 721 "".:10' "",iv. O«\>-~~yul>do:
,1< more Imi.n, "ntionol ba:ii." "'1. A.:ho U.s. Sel"'''''. C<m" ha' ".;~, lhi. ""o~,-..,j is "0'" • 100000leu 0.....oJ
requir.. !be ew';(",ation I. 18<ioodly aj"an<e • '<asort.>blc and idcnlif:dtl' ~o,~mm.nl o~jective." Lot"" v.
7.'"""",,,on 8",,11 Co., 455 U.S. 422, 4)8-42 (l%2) (.tri\:lnt dow" requtIe"'..., for diffcrir..: .ppeal bonds f", dirrmn~
.ppeUon..~
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