October 5, 1995

John R. Hill, Director

Idaho State Historical Society
1109 Main Street, Suite 250
Boise, ID 83702

THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE

Re: Membership Lists as Public Records

Dear Director Hill:

This guideline addresses a question raised by the Board of Trustees of the Idaho State
Historical Society regarding its membership lists. At its meeting on July 21, 1995, the board
received a letter from Royal Cruise Lines requesting use of the Historical Society’s mailing
list for a cruise scheduled in October. The board voted to oppose divulging the membership
list until the Attorney General’s Office could be consulted. You requested written direction
on how to handle such requests in the future.

I conclude that the membership lists of the Historical Society are public records but
are specifically excluded from disclosure by statute.

ANALYSIS
Under Idaho Code § 9-337(10), a public record is defined as:

[A]ny writing containing information relating to the conduct or administration
of the public’s business prepared, owned, used or retained by any state or local
agency regardless of physical form or characteristics.

A “state agency” is defined under Idaho Code § 9-337(11) as “every state officer,
department, division, bureau, commission and board or any committee of a state agency
including those in the legislative or judicial branch . . . .” The Idaho State Historical Society
is clearly a state agency. Any writing relating to the conduct or administration of the
public’s business maintained by the Historical Society is, therefore, a public record.

Idaho Code § 9-338(1) states the general rule of access to public records:

[E]very person has a right to examine and take a copy of any public record of
this state and there is a presumption that all public records in Idaho are open at



all reasonable times for inspection except as otherwise expressly provided by
statute.

Idaho Code § 9-337(7) defines “person” as “any natural person, corporation, partnership,
firm, association, joint venture, state or local agency or any other recognized legal entity.”
Royal Cruise Lines is undoubtedly a person under the public records statutes, and thus has
the right to examine and copy all public records of the Historical Society.

In addition to the statutory analysis above, there is an Idaho Supreme Court case
which discusses the release of membership lists as public records. In Dalton v. Idaho Dairy
Products Commission, 107 Idaho 6, 684 P.2d 983 (1984), the Idaho Supreme Court
considered a case where the plaintiff sought the membership lists of the Idaho Dairy
Products Commission to aid in “a direct mail advertising campaign . . . .” 107 Idaho at 8§,
684 P.2d at 985. It was undisputed that the plaintiff was requesting the list to conduct a for-
profit operation. The court stated that the “intent by the legislature to create a very broad
scope of government records and information accessible to the public . . . ” was clear. 107
Idaho at 11, 684 P.2d at 990. The court held that membership lists fell within the purview of
public records and that unless there was an express statute exempting the records from
disclosure, they were open to inspection. Further, the court stated that if the legislature
wished for such records to be exempt from disclosure, it could pass a statute accordingly.

The Idaho Legislature has enacted such a statute. Idaho Code § 9-348 provides that,
in order to protect the privacy of persons who deal with public agencies, no agency may
“distribute or sell for use as a mailing list or a telephone number list, any list of persons
without first securing permission of those on the list.” The statute further prohibits the
outside use of any list of persons prepared by an agency without permission. Therefore,
Idaho Code § 9-348(1) specifically excludes membership lists from disclosure as public
records.

It should be noted that the statute “does not prevent an individual from compiling a
mailing list or a telephone number list by examination or copying of public records, original
documents or applications which are otherwise open to public inspection.” Idaho Code § 9-
348(2). Therefore, if the Historical Society is obtaining its lists by taking names from
documents contained in its files, those documents, unless otherwise exempted, remain
subject to disclosure.

You also inquired what to do when a list is requested. If a person requests a
membership list, the Historical Society should simply deny the request based on Idaho Code
§ 9-348(1). The Historical Society is not required to, and should not, compile the otherwise
disclosable raw data and give it to the requesting party. This statute puts the burden of
compiling such a list on the individual who wants it.



CONCLUSION

The membership lists of the Idaho Historical Society are not subject to disclosure
under the Idaho public records laws. While the data used to compile the lists is subject to
disclosure, if not otherwise exempted, the Historical Society has no duty to provide such
information to a person requesting a membership list. The Historical Society may simply
deny such request based on Idaho Code § 9-348(2).

I hope this adequately addresses your inquiry. If you have any further questions
regarding this, please do not hesitate to contact me.

Very truly yours,
KEVIN D. SATTERLEE

Deputy Attorney General
Contracts and Administrative Law Division



