Sept enber 17, 1993

Fritz A. Wbnderlich

Twin Falls Gty Attorney

BENO T, ALEXANDER, SI NCLAIR,
HARWOOD & HI GH

P. O Box 366

Twn Falls, ID 83303-0366

TH'S CORRESPONDENCE IS A LEGAL GU DELINE OF THE
ATTORNEY CGENERAL SUBM TTED FOR YOUR GUI DANCE

Re: Cal cuttas
Dear Fritz:

You have requested an opinion from this office
regarding "calcuttas" and whether this type of gamng
activity is prohibited by state |aw For the reasons set
forth below, it is the opinion of this office that "calcutta
wagering" on sporting events such as golf tournanents is
contrary to the public policy of Idaho as set forth in art.
3, 8 20, Idaho Constitution, and is prohibited by |Idaho Code
§ 18-3801.

A "calcutta" or "auction pool" is a form of wagering on
t he outcone of events such as golf tournanents, horse races,
or cock fights. See Kilpatrick v. State, 265 P.2d 978 (N M
1953); Matthews v. Powers, 425 P.2d 479 (Ckla. 1967); 52
A L.R 74. This type of betting has been codified and
defined by the Wom ng Legi sl ature:

"Cal cutta wagering" means wagering on the
outcone of amateur contests, cutter horse racing,
professional rodeo events or professional golf
tournanment[s] in which those who wager bid at
auction for the exclusive right to "purchase" or
wager upon a particular contestant or entrant in
the event and when the outcone of the event has
been decided the total wagers conprising the pool,

less a percentage "take-out"™ by the event's
sponsor, is distributed to those who "purchased"
or wagered upon the wnning contestants or
entrants.

Wo. Stat. § 6-7-101.

This definition is consistent wwth the common usage of
the term For exanple, with respect to a golf tournanent,
prior to the tournanent an auction is held wherein the right



to wager upon a particular contestant is sold to the highest
bi dder. The noney wagered through the auction is pooled and
then divided anong the "owners" of the top finishing
cont est ant s.

Wth respect to Idaho |law and the legality of calcutta
wagering, ldaho's public policy regarding ganbling is
established in art. 3, 8 20 of the ldaho Constitution and
title 18, chapter 38, Idaho Code. Art. 3, 8 20, sets forth
the limted scope of gaming that may be authorized by the
| egi sl ature. This provision provides in relevant part:

(1) Ganbling is contrary to public policy and
Is strictly prohibited except for the foll ow ng:

a. A state lottery which is authorized by
the state if conducted in conformty wth enabling
| egi sl ation; and

b. Pari - nmut uel betting if conducted in
conformty with enabling |egislation; and

C. Bingo and raffle ganes that are operated
by qualified charitable organizations in the
pursuit of charitable purposes if conducted in
conformty with enabling | egislation.

(2) No activities permtted by subsection (1)
shal | enploy any form of casino ganbling
including, but not limted to, blackjack, craps,
roul ette, poker, baccarat, keno and sl ot nachines,
or enploy any electronic or electronechanical
imtation or sinulation of any form of casino
ganbl i ng.

Gernmane to our analysis is art. 3, 8 20(1)(b), which
does permt a form of "betting" as opposed to a particular

gam ng activity. It is inportant to note that pari-nutuel
betting is distinguishable fromcal cutta wagering or auction
pool s. Pari-nutuel betting allows patrons to select a

contestant and place a wager upon that contestant, generally
a horse or dog. Rather than one patron bidding against the
other for the right to wager on a particular contestant,
every patron is allowed to wager on the contestant of
choi ce. The noney wagered is pooled and odds are conputed
based upon the anobunt of noney wagered on one contestant in
relation to the other contestants in the race. The odds
t hen determ ne how much noney is paid to successful patrons.
See Oneida County Fair Board v. Smley, 86 I|Idaho 341, 386
P.2d 374 (1963).




As described above, calcutta wagering 1is quite
different than pari-nutuel wagering. Adm ttedly, both
i nvol ve pooling noney that has been wagered, but there is no
sound basis to ignore the literal |anguage set forth in art.
3, 8 20(1)(b), or to construe the provision expansively to
i nclude all fornms of betting pools. Sherwood v. Carter, 119
| daho 246, 805 P.2d 452 (1991). Pari-nutuel betting has
distinct characteristics that have been recognized by
nunmer ous courts, including the Idaho Supreme Court in Oneida
County Fair Board. |f the legislature intended to perm:t
cal cutta wagering, it could have expressly provided for such
when it proposed the anendnent to art. 3, 8 20, in 1992.
Thus, in our opinion, calcutta wagering does not conme within
the scope of art. 3, 8 20(1)(b), and the Idaho Legislature
cannot enact legislation to permt calcutta wagering.

The next question to be answered is whether the actual
ganbling prohibitions set forth in title 18, chapter 38,
crimnalize calcutta wagering. |daho Code 8 18-3801 defines
ganbl i ng. | daho Code § 18-3802 provides the crimnal
penalty for engaging in ganbling activity. I|daho Code § 18-
3801 provi des:

"Ganbling" neans risking any noney, credit,
deposit or other thing of wvalue for gain
contingent in whole or in part upon |ot, chance,
the operation of a ganbling device or the
happening or outconme of an event, including a
sporting event, the operation of casino ganbling
including, but not limted to, blackjack, craps,
roul ette, poker, baccarat or keno, but does not
I ncl ude:

(1) Bona fide contests of skill, speed,
strength or endurance in which awards are nade
only to entrants or the owners of entrants; or

(2) Bona fide business transactions which are
val id under the law of contracts; or

(3) Ganes that award only additional play; or

(4) Mer chant pronot i onal contests and
drawi ngs conducted incidentally to bona fide
nongam ng business operations, if prizes are

awarded w thout consideration being charged to
participants; or

(5) QG her acts or transactions now or
hereafter expressly authorized by | aw.



(Enmphasi s added.)
| daho Code 8§ 18-3802 provides:
(1) A personis guilty of ganbling if he:
(a) Participates in ganbling; or

(b) Knowingly permts any ganbling to be
pl ayed, conducted or dealt upon or in any real or
personal property owned, rented, or under the
control of the actor, whether in whole or in part.

(2) Ganbling is a m sdeneanor.

It is clear fromthe first portion of |daho Code § 18-
3801 that wagering noney on a sporting event in order to
gain a prize is ganbling. This includes calcuttas. There
are, however, two exceptions to this prohibition. Nei t her
exception applies to calcutta wagering. The first exception
Is pari-nmutuel betting on horse, dog, or nule races if done
in conformty with title 54, chapter 25, I|daho Code. The

second exception is "bona fide contests of skill, speed, or
endurance in which awards are nmade only to entrants or the
owner of entrants." | daho Code § 18-3801(2). Thi s

provision permts contestants to pay a fee to enter a
contest, such as a golf tournanent, and gain a prize or
award depending on the contestant's perfornmance. Thi s
exception clearly enconpasses events such as professional
golf tournanents or the "buyouts" namde by entrants in
tournanments referenced in your letter.

This subsection also allows owners of animals to claim
purses or awards based wupon the performance of their

animals. Ildaho Code 8 18-3801(2) does not extend to soneone
who "owns" the exclusive right to bet on a contestant
through a calcutta auction. Rather, to come within the

exenption, one nust "own" the entrant. As such, it applies
only to prizes awarded, for exanple, to horse or dog owners
or race car owners. In terms of |legislative history of
| daho Code 8§ 18-3801, we note that the Senate State Affairs
Comm ttee specifically discussed calcuttas and the commttee
i ntended that they be prohibited. Further, given our
conclusion that the lIdaho Legislature is not authorized to
| egal i ze cal cutta wagering, it follows that |daho Code 8§ 18-
3801(2) nust be construed literally to the actual owners of
contestants such as racehorses, greyhounds, or race cars.

In conclusion, it is the opinion of this office that
cal cutta wagering on events such as golf tournanents is not



a permtted exception to lIdaho's public policy prohibiting
ganbling as articulated in art. 3, 8§ 20 of the Idaho
Constitution and is prohibited by Idaho Code § 18-3801.
Further, betting at a calcutta auction is crimnally

puni shable as a m sdeneanor pursuant to |Idaho Code § 18-
3802.

Yours very truly,

FRANCIS P. WALKER
Deputy Attorney General



