
ar Representative Morrison: 

You have requested an opinion whether physicians 
rticipating in certain preferred provider organizations (PPOs) 
re in violation of the Idaho Code prohibition against division of 

professional fees. The arrangement in question has been 
established by National Hearing Services (NHS) . NHS has 
established a PPO to offer members audiological examinations, 
hearing aids and related services at reasonable rates. M S  
ontracts with a limited number of practitioners who become 
preferred providers." Members of the PPO in need of hearing 
services select a practitioner from the list of preferred 
providers who participate in M S .  

The Preferred Provider Agreement used by National Hearing 
ervices in contracting with physicians who participate in the PPO 
states as follows: 

The Preferred Provider agrees to pay to 
INHS a monthly service Pee equal to nine 
percent (9%) of t h e  Gross Revenue (as 



(8) Division of fees or gifts or 
agreement to split or divide fees or gifts 
received for professional services with any 
person, institution or corporation in 
exchange for referral. 

daho Code 3 54-1814(8). Thus, the question presented is 
whether an agreement by a physician to pay a service fee to the 
PPO measured by a percentage of the gross revenue received from 
members of a PPO constitutes division of fees in exchange for 
referral within the meaning of Idaho Code 3 54-1814(8). 

This question has been considered generally in connection 
with fee splitting statutes and PPOs: 

A fee-splitting statute might be 
violated by a PPO if, when paying the 
preferred provider, the PPO takes part of 
the provider's fee as payment for services 
rendered to participating providers by the 
PPO. This risk of fee-splitting liability 
can be minimized if the percentage or flat 
fee represents the reasonable value of 



fees." Id. at 801:391 

A further argument supports the position that a PPO 
centage payment should not be considered fee splitting: 

A fee splitting claim also typically relates 
to a misrepresentation. An individual 
patient doesn't know the reason he has been 
sent to a specific physician, and fee 
splitting creates the inference that there 
is some kickback involved. A PPO makes no 
such misrepresentation; instead, it consists 
of a contractual arrangement without a 
specific referral involved. 

Attorneys & Physicians Examine Preferred Provider Orqanizations, 
20 (J. Waxman ed. 1984). 

The percentage service fee charged by NHS (9%) is 
relatively small and appears reasonably related to the services 




