
ATTORNEY GENE SUBMITTED FOR YOUR GUIDANCE 

: Eminent Domain 

ar Madam and Sir: 

The issue you have requested our office to address is whether 
e City of Kellogg may exercise eminent domain over territory 
tside its municipal boundaries to build a gondola. The City of 
llogg may not condemn property outside its boundaries unless 
ere is explicit or necessarily implied statutory authority. The 
ty of Kellogg has no such authority. 

Introduction 

The powers of a municipality, including the right to exercise 
eminent domain, emanate from the legislature. "Idaho has long 
recognized the proposition that a municipal corporation, as a 
creature of the state, possesses and exercises only those powers 
either expressly or impliedly granted to it." Caesar v. State, 
101 Idaho 158, 160, 610 P.2d 517 (1980). According to the Idaho 
Supreme Court, "a municipal corporation may exercise only those 
powers granted to it by either the state constitution or the 
legislature. . . . 19 Id. The Idaho Constitution does not 
mention eminent domain in-relation to municipalities. See Idaho 
Constitution art. 1, (5 14 (right of eminent domain is "subject to 



" The power 

See, City of Aurora v. 

her within or without the district but it had no authority to 
demn property outside its territorial limits). 

The issue presented is not whether the gondola is one of the 
"works, purposes or uses" of Idaho Code 3 50-1030(c) (for purposes 
of this analysis, the gondola project is assumed to meet the 
public use criterion). Rather, the issue is whether a city has 
the power to condemn property outside its boundaries. On this 
issue, Idaho Code § §  50-1030(c) and 7-720 are silent. 

The City of Aurora faced t ntly before the 
City of Kellogg. In Aurora, ed to condemn for 
public use approximately six mi g rights, which 
were located 130 miles from t another county. 

ial court dismissed the petit mn and the city 



s t a t e  i n t e r e s t  i n  p r e s e  governmental 
i c t i o n ,  and i n t e g r i t y .  " 86 (emphasis 

The a n a l y s i s  used by t h e  Colorado c o u r t  a l s o  appl ies  t o  t h e  
s i t u a t i o n  with t h e  C i t y  of Kellogg. I n  both  cases ,  t h e  s t a t u t o r y  

anguage i s  s i m i l a r .  Idaho g ives  i t s  c i t i e s  t h e  power t o  "crea te ,  
urchase,  ope ra te  and mainta in  r ec rea t ion  and c u l t u r a l  f a c i l i t i e s  

and a c t i v i t i e s  w i t h i n  o r  without t h e  c i t y  l i m i t s " ;  Colorado 
d e f i n e s  t h e  power a s  t h e  r i g h t  t o  "acqui re ,  s e l l ,  own, exchange, 
and opera te  pub l i c  r e c r e a t i o n a l  f a c i l i t i e s  . . . within  o r  without 
t h e  corpora te  l i m i t s  of such c i t y .  " The d i f f e r e n c e  i n  the  choice 
of  terms f o r  t h e  c o n t r o l  of t h e  p roper ty ,  i . e . ,  "crea te ,  
purchase,  opera te  and maintain" vs .  "acqui re ,  s e l l ,  own, exchange, 
and opera te , "  i s  n o t  l e g a l l y  s i g n i f i c a n t .  What i s  s i g n i f i c a n t  i s  
t h e  complete s i l e n c e  on t h e  r i g h t  of eminent domain. Because t h e  
Idaho s t a t u t e ,  l i k e  t h e  Colorado s t a t u t e ,  does not  e x p l i c i t l y  
mention t h e  power of eminent domain, t h e  same r a t i o n a l e  used by 
t h e  Aurora c o u r t  would apply t o  t h e  C i t y  of Kellogg's proposal 
t o  c o n s t r u c t  a  gondola ou t s ide  i t s  boundaries .  Accordingly, 
because t h e  words " c r e a t e ,  purchase, ope ra te  and maintain" do not  
n e c e s s a r i l y  imply t h e  r i g h t  t o  condemn proper ty ,  Idaho Code 

i 
9 50-303 does no t  g r a n t  t h e  C i ty  of Kellogg t h e  power t o  condemn 
t h e  a i r space  over t h e  C i t y  of Wardner. The C i t y  of Kellogg may of 
course purchase t h e  easement, under t h e  a u t h o r i t y  granted it by  
Idaho Code 9 50-303, b u t  it may no t  f o r c e  t h e  s a l e  of property 
o u t s i d e  i t s  c i t y  l i m i t s  by eminent domain. 

Idaho Code 3 7-701 m d  7-720. 

Idaho Code 9 7-720 s t a t e s ,  i n  r e l e v a n t  p a r t :  "Any 
munic ipa l i ty  a t  i t s  op t ion  may e x e r c i s e  t h e  r i g h t  of eminent 
domain under t h e  p rov i s ions  of t h i s  chap te r  f o r  any of the  uses  



public uses: 

y, incorpora 
focuses on 

to exceed the 
The inherent 

r of a state to assert eminent domain stops at its boundaries; 
o may not condemn property within the state of Oregon. See 

State o f  Georqia v. City o f  ~hattanooqa, 264 U. S. 472, 68 L.Ed. 
796 (1924). Similarly, Idaho Code 5 7-701 alone does not give any 
f the state's political subdivisions authority to condemn 
roperty outside their respective territorial boundaries. 

To imply such authority would create innumerable problems. 
or example, if the City of Kellogg could condemn the airspace 
ver the City of Wardner under Idaho Code 5 s  7-701 and 7-720, then 
he statutes would also grant the city power to condemn property 
in Wardner for a public park. The same statutory authority relied 
on by the City of Kellogg would grant similar power to the City of 
Wardner, which could lead to a battle of condemnation suits 
between adjacent cities. This is clearly not the intent of the 
legislature in promulgating Idaho Code § §  7-701 et seq. Rather, 
it is more sensible to conclude that the legislature intended the 
power of eminent domain be contained within the jurisdictional 
limits of the condemning entity. 

Case Law 

There is no Idaho case law directly on point. One of the 
most recent Idaho cases on eminent domain is Payette Lakes Water 
and Sewer Dist. v. Hays, 103 Idaho 717, 653 P.2d 438 (1982). In 
that case the condemning water district had explicit statutory 
authority to take any necessary property "both within and without 

C 



e utility se 
47 (Ind. 1 

its limits held 
stating eminent 

t domain eit n or without 
unicipality or municipalities" ) ; Root Co. v. Montgomery County 

, 584 S.W.2d 500, 501 (Tx. Civil Ct. App. 1979) 
ory language granting authority to condemn 
f the district's jurisdictional limits). 

In cases without any explicit statutory authority, the courts 
have implied such authority on "reasonably necessary" grounds. 
Significantly, in those cases the eminent domain is invariably for 
'public utility purposes. See, e.g., Buck v. District court for 
the County of Kiowa, 608 P.2d 350, 352 (Colo. 1980) (implied 
statutory authority for railroad to condemn lands outside its 
right-of-way); Augusta Water District v. White, 216 A.2d 661, 
63 (Me. 1966) (eminent domain of land outside its geographical 
imitations is implied in the water district's statutory grants); 

Banks v. City of Ames, 369 N.W.2d 451 (Iowa 1985) (eminent 
domain for sewage treatment facility outside city limits is 
reasonably and necessarily implied). Other cases refuse to imply 
statutory authority for extra-territorial condemnation. Britt v. 
City of Columbus, 309 N.E.2d 412 (Ohio 1974) (state constitution 
strictly construed so eminent domain is limited to the municipal 
boundaries); Board of Township Trustees v. Lambrix, 396 N.E.2d 
1056 (Ohio Ct. App. 1978) (township had no statutory authority to 
appropriate land inside the limits of a village located within the 
township). 

Two instructive cases in one jurisdiction illustrate the 
parameters of necessary implication. The Georgia appellate court 
in Norton Realty and Loan Co. , Inc. v. Board of  ducati ion of Hall 
City, 200 S.E.2d 461 (Ga. Ct. App. 1973), held that the school 



. .at 464. The Norton court held that the power of eminent 
main for sewage purposes necessarily flowed from its statutes: 
t is clear that where the power of eminent domain is being 
ilized for the purpose of creating or improving a sewage system 
d the land taken is reasonably necessary to accomplish this end, 
e condemning authority may take land outside its territorial 
imits." - Id. at 465. 

This finding of necessary implication contrasts with the same 
ourt's decision in Mallorv v. Upson County Board of Education, 
94 S.E.2d 599 (Ga. Ct. App. 1982). In Mallory, the school 
district attempted to condemn property outside its jurisdictional 
imits to use as a high school athletic track. The Mallory 
ourt distinguished the case of Norton Realty on the "reasonably 
ecessary" ground. Id. at 602. As the court stated, "thus, 
nlike the extra-teryitorial condemnation of a mere sewage 
easement to connect a county school with a municipal sanitary 
system, [as was the case in Norton Realty] there is nothing in 
the instant case to show that the construction and operation of an 
entire school and supporting facilities, such as an athletic 
track, totally outside the condemnor's territory is an undertaking 
'reasonably necessary' to the full and complete exercise of its 
express grant of authority and control over educational matters 
within its iurisdiction". Id. at 602 (emphasis in original). 
Because the building of theathletic track outside the school 
district's territory was not "reasonably necessary" to the full 
exercise of any authority expressly granted to the condemnor, the 
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PRISCILLA HAYES NIELSON 
Deputy A t t o r n e y  General 


