
more protection from nui 

he Smoke Management Act, Idahc Code 3 3  39-23 

agement Program. The. Account also provides funds t o  



3 39-2305(1). 

are each year burning is conducted. Idaho Code 
9-2305(2)(a) and (3). 

Idaho Code § 52-108 states that, "[nlothing which is done 
r maintained under the express authority of a statute can be 
eemed a nuisance." The open burning of agricultural grass seed 
ields is done under the express authority of the Smoke 
anagement Act. As a result, grass growers conducting field 
urning in compliance with the Smoke Management Act are 
generally immune from suits for public or private nuisance. 
See City of Twin Falls v. Harlan, 27 Idaho 769, 151 P. - 1  

1191 (1915) (ditch constructed and maintained under express 
authority of a statute cannot be deemed a nuisance) and City of 
Lewiston v. Isaman, 19 Idaho 653, 115 P. 494 (1911) 
(cellar-way and doors in sidewalk maintained by authority of law 
cannot be deemed a nuisance). Presumably, grass growers 
conducting field burning in a manner inconsistent with the Smoke 
Management Act could be sued for public or private nuisance. 

C For instance, persons conducting agricultural field burning for 
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Under the Right to Farm Act, farmers may not be used for 
public or private nuisance, as a result of changed conditions in 
surrounding nonagricultural activities, when their agricultural 
operation has been ongoing for more than one year, and the 
operation was not a nuisance at the time it began. Farmers may 
be used for public or private nuisance when: (1) the 
agricultural operation was, at its commencement, a public or 
private nuisance, or (2) the agricultural operation is a 
nuisance as a result of improper or negligent operation. Grass 
growers conducting agricultural field burning in compliance 
with the Smoke Management At, on the other hand, are generally 
immune from public or private nuisance lawsuits, regardless of 
when the agricultural field burning was commenced. Therefore, 
farmers are afforded less protection from public or private 
nuisance lawsuits by the Right to Farm Act than grass growers 




