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STIONS PRESENTED : 

1. Do Idaho count ies  have t h e  au thor i ty  t o  
reement wi th  count ies  of U t r - h  and Wyoming t o  develop a  j o in t  

c t  on t h e  Bear River? 

oes t h e  Idaho Water Resource Board have author i ty  t o  
nue bonds, e i t h e r  separa te ly  o r  j o in t l y  with the  other  

s t a t e s ,  t o  fund Idaho ' s  share of a  j o i n t  water p ro jec t  
River  wi th in  Idaho, o r  within Utah or  Wyoming? 

a j o i n t  p r o j e c t  i s  developed i n  Idaho, i s  p ro jec t  
a t e d  t o  Utah and Wyoming chargeable t o  t h e i r  shakes of ., 

water  under t he  compact? 

May any por t ion  of Idaho's  share of t he  waters or' Bear 
e r  t h e  Bear River Compact be a l loca ted  f o r  use i n  another 

. I f  t h e r e  i s  an i n t e r b a s i n  t r a n s f e r  of Bear River water 
a j o i n t  p r o j e c t  i n  Idaho, would t h i s  c rea te  a l e g a l  precedent 

f f e c t i n g  o t h e r  r i v e r  bas ins  i n  t h e  s t a t e ?  

en te r  i n t o  an 
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ONCLUS IONS : 

1. Idaho coun t i e s  have a u t h o r i t y  t o  jo in  i n -  an agreement 
wi th  coun t i e s  of Utah and Wyoming t o  develop a  j o i n t  water p ro jec t  
on t h e  Bear River .  Under Idaho law, however, t h e  purposes of t h e  
water  p r o j e c t  must be l i m i t e d  t o  t h e  i r r i g a t i o n  o r  drainage of 
l ands  i n  t h e  r e s p e c t i v e  c o u n t i e s .  

2 .  The Idaho Water Resource Board has au thor i ty  t o  i s sue  
revenue bonds, e i t h e r  s e p a r a t e l y  o r  j o i n t l y  with t h e  o ther  
compacting s t a t e s ,  t o  fund Idaho 's  share  of a  j o i n t  water p ro jec t  
on t h e  Bear River  wi th in  Idaho, Utah, o r  Wyoming. However, the  
Idaho L e g i s l a t u r e  must au thor ize  cons t ruc t ion  of t h e  p r o j e c t  before 
t h e  Idaho Water Resou.rce Board may i s s u e  the  revenue bonds. 

3 .  I f  a  j o i n t  water p r o j e c t  on t h e  Bear River i s  developed 
i n  Idaho, water  a l l o c a t e d  f o r  b e n e f i c i a l  use i n  Utah and Wyoming 
w i l l  be charged a g a i n s t  Utah' s o r  Wyoming's share of water under 
t h e  Amended Bear River  Compact. 

4. Idaho'  s share  of Bear River water under t h e  Bear River 
Compact cannot be a l l o c a t e d  f o r  use  i n  another s t a t e .  

5 .  An i n t e r b a s i n  t r a n s f e r  of Bear River water from a  j o i n t  
p r o j e c t  i n  Idaho t o  Utah o r  Wyoming w i l l  not c r e a t e  a l ega l  
precedent  a f f e c t i n g  o the r  r i v e r  bas ins  i n  the  s t a t e ,  

Quest ion No. 1 

Your f i r s t  ques t ion  asks  whether counties i n  Idaho have 
a u t h o r i t y  t o  e n t e r  i n t o  agreements with count ies  i n  Utah and 
Wyoming t o  develop a  j o i n t  water  p r o j e c t  on t h e  Bear River. The 
J o i n t  Exerc ise  of Powers Act, Idaho Code 5 5  67-2326 t o  67-2333 
( 1 9 8 0  and Supp. 1988), au thor izes  publ ic  agencies i n  Idaho t o . . e n t e r .  
i n t o  coopera t ive  agreements wi th  o the r  publ ic  agencies i n  Idaho and 
o t h e r  s t a t e s .  Idaho Code § 67-2327 de f ines  "publ ic  agency" t o  mean 
any c i t y  o r  p o l i t i c a l  subdiv is ion  of t h i s  s t a t e ,  including 
coun t i e s .  

Idaho Code 5 67-2326 s t a t e s  t h e  purpose of the  a c t :  

I t  i s  t h e  purpose of t h i s  a c t  t o  permit t h e  
s t a t e  and pub l i c  agencies  t o  make t h e  most 
e f f i c i e n t  use of t h e i r  powers by enabling them 
t o  cooperate  t o  t h e i r  mutual advantage and 
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t he reby  provide s e r v i c e s  and f a c i l i t i e s  and 
perform funct ions  i n  a  manner t h a t  w i l l .  b e s t  
accord with geographic,  economic, population, 
and o t h e r  f a c t o r s  in f luenc ing  the  needs and 
development of t h e  r e spec t ive  e n t i t i e s .  

Idaho Code § 67-2328(a) s p e l l s  ou t  t h e  circumstances under 
which a  p u b l i c  agency may p a r t i c i p a t e  i n  a  j o i n t  exerc ise  of 
powers: 

( a )  Any power, ~ r i v i l e q e  o r  au thor i ty ,  
au thor ized  by t h e  Idaho Const i tut ion,  s t a t u t e  
o r  c h a r t e r ,  he ld  by t h e  s t a t e  of Idaho o r  a  
p u b l i c  aqency of s a i d  s t a t e ,  may be exercised 
and enjoyed j o i n t l y  with t h e  s t a t e  of Idaho o r  
any p u b l i c  aqency of t h i s  s t a t e  havinq t h e  same 
powers, p r i v i l e q e  o r  au thor i ty ;  but  never 
beyond t h e  l i m i t a t i o n  of such powers, 
p r i v i l e g e s  o r  a u t h o r i t y ;  and the  s t a t e  o r  
p u b l i c  aaency of t h e  s t a t e ,  may exercise  such 
powers, p r i v i l e g e s  and au thor i ty  j o i n t l y  with 
t h e  United S t a t e s ,  any o the r  s t a t e ,  o r  publ ic  
aqency of any of them, t o  t h e  extent  t h a t  t h e  
laws of t h e  United S t a t e s  o r  s i s t e r  s t a t e ,  
s r a n t  s i m i l a r  powers, p r i v i l e g e s  or au thor i ty ,  
t o  t h e  United S t a t e s  and i t s  publ ic  agencies,  
o r  t o  t h e  s i s t e r  s t a t e  and i t s  ~ u b l i c  agencies; 
and provided t h e  laws of t h e  U n ~ t e d  S t a t e s  o r  a  
s i s t e r  s t a t e  allow such exercise  of j o i n t  
power, p r i v i l e g e  o r  a u t 3 o r i t y .  The s t a t e  or  
any p u b l i c  agency the reof  when ac t ing  j o i n t l y  
wi th  another  p u b l i c  agency of t h i s  s t a t e  may 
e x e r c i s e  and enjoy t h e  power, p r iv i l ege  and 
a u t h o r i t y  confer red  by t h i s  a c t ;  but nothing i n  
t h i s  a c t  s h a l l  be construed t o  extend t h e  
j u r i s d i c t i o n ,  power, p r i v i l e g e  or  au thor i ty  of 
t h e  s t a t e  o r  p u b l i c  agency thereof ,  beyond t h e  
power, p r i v i l e g e  o r  a u t h o r i t y  sa id  s t a t e  or  
p u b l i c  agency might have i f  act ing alone. 
(Emphasis added.)  

Idaho c o u n t i e s  d e s i r i n g  t o  exe rc i se  t h e i r  powers j o i n t l y  with 
coun t i e s  of Utah and Wyoming t o  develop a  j o i n t  water p r o j e c t  on 
t h e  Bear River  a r e  sub jec t  t o  t h e  above r e s t r i c t i o n s .  The Idaho 
c o u n t i e s  must f i r s t  possess  t h e  independent au thor i ty  t o  develop a  
water  p r o j e c t  be fo re  they a r e  authorized t o  exerc ise  those powers 
j o i n t l y  wi th  coun t i e s  i n  Utah and Wyoming. - Id .  The count ies  of 
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Utah and Wyoming are required to possess similar authority to 
develop a water project and to exercise those powers jointly with 
Idaho counties. - Id. Whether or not the counties of Utah and 
Wyoming possess such authority is a question best answered by their 
respective states and is not addressed in this opinion. 

Any joint or cooperative exercise of powers under the act 
ecpires a formal agreement between the cooperating public 
gencies. Idaho Code 3 67-2328. That section also prescribes the 
orm of the agreement and various substantive provisions which must 
e included such, as the duration of the agreement, financing 
rovisions, and various administrative provisions. 

Any agreement under the act involving a sister state must be 
filed with the 1daho Secretary of State. Idaho Code 3 67-2329. 
The agreement shall not become effective until an opinion from the 

rney General, requested by the Secretary of State, states the 
ement does not violate the U.S. or Idaho constitution or any 
o statute. Failure of the Attorney General to render an 

nion within thirty days of receipt from the Secretary of State 
stitutes approval of the agreement. 

As noted above, to enter into a joint exercise of powers 
agreement, Idaho counties must have independent authority to engage 
in the type of activity contemplated. Thus, it is necessary to 
consider the independent authority of counties in Idaho to develop 
water projects. 

Idaho Code 3 31-827 pertains to the construction of water 
projects. It authorizes the boards of county commissioners to 
expend up to "$1000 in procuring data, surveys, estimates, 
measurements, maps, plats, and all other matter which may be 
necessary to the promotion of any irrigation scheme or system," 
provided a petition is filed with the board signed by at least one 
hundred (100) taxpayers of the county requesting such expenditure. 

The provisions of title 42, ch. 28, Idaho Code, give broader 
authority to counties for the construction of water projects. For 
example, Idaho Code 5 42-2801 authorizes Idzho counties to act 
independently or jointly to promote the irrigation and drainage of 
lands lying within their respective borders, provided that county 
bonds issued or sold for such purposes shall be approved by a 
two-thirds vote of the electors of the counties. A county acting 
independently under Idaho Code 5 42-2801 is authorized to develop a 
water project only for the irrigation or drainage of lands within 
that county. If a county develops a project jointly with other 
Idaho counties, lands within each participating county may be 
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(-- served by the project. Likewise, if one or more Idaho counties 
.develop a water project jointly with one or more authorized Utah or 
Wyoming counties having similar powers, lands within the 
cooperating counties of each state may be served by the project. 

Idaho Code § §  31-827 and 42-2801 make it clear that counties 
have broad authority to engage in water projects if €he purpose of 
the project is irrigation or drainage of lands within the 
respective counties; however, there are no statutes conferring on 
counties the authority to produce and sell hydroelectric power. 
The legislature, by way of contrast, has expressly granted to 
irrigation districts the power to construct and operate electric 
power plants pursuant to Idaho Code 5 42-313. Likewise, the 
egislature has expressly conferred on cities the authority to own 
nd operate electric power plants pursuant to Idaho Code 5 50-325. 
his implies that the legislature did not intend to confer such 
owers on counties. 

The absence of statutory authority for counties to engage in 
power projects is important since counties have only such powers as 
are specifically delegated by law or reasonably implied from powers 
delegated. Idaho Constitution, art. XVIII, 11; Shillingford v. 
Benewah County, 48 Idaho 447, 452, 282 P. 864, 866 (1929). 

Since the legislature has not given Idaho counties authority 
to produce and sell electric power as separate entities, Idaho 
counties cannot exercise such powers jointly with lounties in Utah 
or Wyoming. Idaho counties lack authority to enter into an 
agreement with counties of other states to develop a joint water 
project for the production and sale of hydroelectric power. 

In conclusion, Idaho counties have authority to join in an 
agreement with counties of Utah and Wyoming to develop a joint 
water project on the Eear River, assuming the counties in the 
sister states possess like authori-ty. Under Idaho law, however, 
the purposes of such a water project must be limited to the 
irrigation or drainage of lands within the respective counties. In 
order to participate in a joint hydroelectric project, interested 
counties should seek legislation authorizing them to enter into 
such agreements. 

guestion No. 2 

The second question asks whether the Idaho Water Resource 
Board has authority to issue revenue bonds, either separately or 
jointly with the other compacting states, to fund Idaho's share of 
a joint water project on the Bear River within Idaho, or within 
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C Utah o r  Wyoming. Before address ing  t h i s  question, it i s  necessary 
t o  review ~ d a h o ' s  r o l e  i n  t h e  management of the  waters of the  Bear 
River .  

Since 1958, t h e  waters  of t h e  Bear River have been governed by 
a  compact among t h e  s t a t e s  of Idaho, Utah and Wyoming. Congress 
consented t o  t h e  o r i g i n a l  compact i n  t h e  Act of March 17, 1958, 
Pub. L. No. 85-348, 72 S t a t .  38. The compacting s t a t e s  negotiated 
an Amended Bear River Compact i n  1978. Congress consented t o  these  
amendments i n  t h e  Act of February 8, 1980, Pub. L. No. 96-189, 94 
S t a t .  4 .  The l e g i s l a t u r e s  of Idaho, Utah and Wyoming had r a t i f i e d  
t h e  compact e a r l i e r .  Idaho Code 9 02-3402 (Supp. 1988); Utah Code 
Ann. 9 73-16-2 (1980);  Wyo. S t a t .  9 41-12-101 (Supp. 1988). 

A r t i c l e  VII of t h e  amended compact r e c i t e s  t h e  pol icy  of the  
compacting s t a t e s  t o  encourage add i t iona l  water p r o j e c t s  on the  

r River:  

I t  i s  t h e  po l i cy  of t h e  s ignatory s t a t e s  t o  
encourage a d d i t i o n a l  p r o j e c t s  f o r  t h e  
development of t h e  water resources of t h e  
Bear River  t o  o b t a i n  t h e  maximum benef ic i a l  
use  of water with a  minimum of waste, and i n  
fu r the rance  of such pol icy ,  au thor i ty  i s  
granted  wi th in  t h e  l i m i t a t i o n s  provided by 
t h i s  compact, t o  inves t iga te ,  plan,  
construe"., and opera te  such p r o j e c t s  without 
regard  ~o s t a t e  boundaries,  provided t h a t  
water  r i g h t s  f o r  each such p ro jec t  s h a l l ,  
except  a s  provided i n  a r t i c l e  VI, paragraphs 
A and B t h e r e o f ,  be subjec t  t o  r i g h t s  
t h e r e t o f o r e  i n i t i a t e d  and i n  good standing. 

Idaho Code 9 42-3402 (Amended Bear River Compact, a r t .  VII) . 
With t h i s  i n t r o d u c t i o n  we now t u r n  t o  the  question of the  

a u t h o r i t y  of t h e  Idaho Water Resource Board t o  i s sue  revenue bonds 
f o r  a  water p r o j e c t  on t h e  Bear River. The board i s  a  
c o n s t i t u t i o n a l  e n t i t y  e s t a b l i s h e d  i n  1965 pursuant t o  Idaho Const. 
a r t .  XV, 5 7 .  The c o n s t i t u t i o n a l  provis ion,  as  amended i n  1980, 
reads :  

9 7 -  S t a t e  Water Resource Agency. -- There 
s h a l l  be c o n s t i t u t e d  a Water Resource Aqency, 
composed a s  t h e  Leg i s l a tu re  may now or  
h e r e a f t e r  p r e s c r i b e ,  which s h a l l  have power t o  
c o n s t r u c t  and opera te  water p r o j e c t s ;  t o  i s sue  
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bonds, without s t a t e  ob l iga t ion ,  t o  be repaid 
from revenues of p r o j e c t s ;  t o  generate and 
wholesale h y d r o e l e c t r i c  power a t  the  s i t e  of 
product ion;  t o  appropr ia te  publ ic  waters a s  
t r u s t e e  f o r  Agency p r o j e c t s ;  t o  acquire,  
t r a n s f e r  and encumber t i t l e  t o  r e a l  property 
f o r  water  p r o j e c t s  and t o  have control  and 
admin i s t r a t ive  a u t h o r i t y  over s t a t e  lands 
r equ i red  f o r  water  p r o j e c t s ;  a l l  under such 
laws a s  mav be p resc r ibed  by the  Leqislature .  
Add i t iona l ly ,  t h e  S t a t e  Water Resource Agency 
s h a l l  have power t o  formulate and implement a  
s t a t e  water p lan  f o r  optimum development of 
water  resources  i n  t h e  publ ic  i n t e r e s t .  The 
L e g i s l a t u r e  of t h e  S t a t e  of Idaho s h a l l  have 
t h e  a u t h o r i t y  t o  amend o r  r e j e c t  the  s t a t e  
water  p l a n  i n  a  manner provided by law. 
Therea f t e r  any change i n  t h e  s t a t e  water plan 
s h a l l  be submitted t o  t h e  Legislature  of t h e  
S t a t e  of Idaho upon t h e  f i r s t  day of a  regular  
s e s s i o n  fol lowing t h e  change and the  change 
s h a l l  become e f f e c t i v e  unless  amended or  
r e j e c t e d  by law wi th in  s i x t y  days of i t s  
admission t o  t h e  Leg i s l a tu re .  

; Idaho Const . ,  a r t .  XV, Q 7 (emphasis added). 
4 

.Ir 

The l e g i s l a t u r e  e s t a b l i s h e d  t h e  Idaho Wate, Resource Board as  
t h e  c o n s t i t u t i o n a l  water agency c a l l e d  f o r  by  t h e  cons t i tu t iona l  
p rov i s ion .  Idaho Code Q 42-1732 (Supp. 1988). Idaho Code 
Q 42-1730 l i s t s  t h e  fol lowing p e r t i n e n t  powers and d u t i e s  of the  
board: 

(1) To have and e x e r c i s e  a l l  of the  r i g h t s ,  
powers, d u t i e s  and p r i v i l e g e s  vested by a r t i c l e  
XV, s e c t i o n  7, of t h e  c o n s t i t u t i o n  of t h i s  
s t a t e  i n  t h e  water resource agency .... 

( 5 )  To generate  and wholesale hydroelec t r ic  
power a t  t h e  s i t e  of production i f  such power 
product ion  i s  connected with another purpose 
f o r  such p r o j e c t .  

( 6 )  To f i l e  a p p l i c a t i o n s  and obtain permits i n  
t h e  name of t h e  board,  t o  appropriate ,  s t o r e ,  
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o r  u s e  t h e  unappropriated waters of any body, 
s t ream, o r  o the r  s u r f a c e  o r  underground source 
of water  f o r  s p e c i f i c  water pro jec ts .  Such 
f i l i n g s  and appropr ia t ions  by t h e  board, o r  any 
water  r i g h t s  owned o r  claimed by the  board, 
s h a l l  be made i n  t h e  same manner and subjec t  t o  
a l l  of  t h e  s t a t e  laws r e l a t i n g  t o  appropriat ion 
of water ,  with t h e  exception t h a t  t h e  board 
w i l l  n o t  be r equ i red  t o  pay any fees  required 
by t h e  laws of t h i s  s t a t e  f o r  i t s  
appropr ia t ions .  The f i l i n g s  and appropriations 
by t h e  board s h a l l  be sub jec t  t o  con tes t  o r  
l e g a l  a c t i o n  t h e  same a s  any other  f i l i n g  and 
appropr ia t ion  and such f i l i n g s  and 
appropr ia t ions  s h a l l  no t  have p r i o r i t y  over or  
a f f e c t  e x i s t i n g  p r i o r  water r i g h t s  of any kind 
o r  n a t u r e ;  provided t h a t  t h e  board s h a l l  have 
t h e  r i g h t  t o  f i l e  f o r  water r i q h t s  with 
appropr ia t e  o f f i c i a l s  of o ther  s t a t e s  a s  
t r u s t e e  f o r  p r o j e c t  u s e r s ,  and t o  do a l l  t h i n g s  
necessary  i n  connection therewith;  

( 7 )  To f inance  s a i d  p r o j e c t s  with revenue bonds 
o r  such moneys as  may be ava i l ab le ;  

(11) - To presen t  t o  t h e  governor f o r  
p r e s e n t a t i o n  t o  t h e  l e g i s l a t u r e  not l a t e r  than 
t h e  30th  of November p r i o r  t o  the  convening of 
a r e g u l a r  l e g i s l a t i v e  sess ion  the  f i n a l  r epor t  
con ta in ing  the  complete p lans ,  c o s t s  and 
f e a s i b i l i t y  e s t ima tes  f o r  any water p r o j e c t  
which t h e  board recommends t h a t  the  s t a t e  
c o n s t r u c t  i n  accordance with t h e  comprehensive 
s t a t e  water p lan;  and t o  cons t ruc t  any water 
p r o j e c t  s p e c i f i c a l l y  autkorized b y  t h e  
l e g i s l a t u r e ;  

Idaho Code 3 4 2 - l 7 3 o ( l ) ,  ( 5 ) ,  ( 6 ) ,  ( 7 ) ,  (11) (Supp. 1988) (emphasis 
added) .  

The only  p e r t i n e n t  c o n s t i t u t i o n a l  and s t a t u t o r y  l i m i t a t i o n  
p laced  on t h e  b o a r d ' s  power regarding e i t h e r  financing or  
c o n s t r u c t i o n  of water p r o j e c t s  i s  t h e  requirement of l e g i s l a t i v e  
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authorization to construct a project. Idaho Code 3 42-1734(11). 1 
There app2ar to be no limitations on the board's financing 
authority. This difference is not easily explained because t h ~  
policy reasons are substantially the same for requiring legislative 
approval either of financing or of construction of water projects. 
However, this difference in statutory authority has few practical 
consequences because it is unlikely that any bonding authority 
would accept the risk of financing a water project without 
legislative approval. 

Since the Idaho Water Resource Board is a "public agency," it 
may exercise its powers, privileges and authority jointly with the 
states of Utah and Wyoming. Idaho Code 3 67-2328(a). Thus, the 
board has authority to issue revenue bonds to fund Idaho's share of 
a joint water project on the Bear River within Idaho, Utah or 
Wyoming. This joint exercise of power is subject to the 
requirements that the other states have the power to issue similar 
bonds in their respective states and the authority to jointly 
exercise that power with the Idaho Water Resource Board. 

In conclusion, if specific authorization is given by the Idaho 
legislature, the Idaho Water Resource Board may construct water 

 his opinion does not address whether this limitation on the 
board's authority to construct water pros~cts is valid. Idaho 
Const. art. XV, g 7 specifically authorizes the board to construct 
and operate water projects "all under such laws as may be 
prescribed by the Legislature. " In Idaho Power Co. v. State, 104 
Idaho 570, 661 P.2d 736 (1983)) the Idaho Supreme Court voided as 
unconstitutional a statutory provision authorizing legislative 
oversight regarding the board's water planning functions. The 
court interpreted the quoted phrase as applying "primarily to 
procedural matters, and not to the specific, substantive grants of 
power enumerated in art. 15, 3 7. " - Id. 104 Idaho at 573, 661 P. 2d 
at 739. In 1984, the electorate approved an amendment to Idaho 
Const. art. XV, 9 7, that specifically authorized legislative 
oversight of the board's water planning Functions. The amendment 
in 1984 did not address the board's power to construct and operate 
water projects. 

2 ~ h e  board1 s authority to issue revenue bonds for water 
projects has been held not to create an "impermissible state debt 
or liability.". Idaho Water Resource Board v. Kramer, 97 Idaho 535, 
556, 548 P.2d 35, 56 (1976). 
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p r o j e c t s  on t h e  Bear River i n  Idaho, Utah, o r  Wyoming. The board 
could i s s u e  revenue bonds t o  fund Idaho's  share of a  j o i n t  water 
p r o j e c t  cons t ruc ted  by another  e n t i t y  without l e g i s l a t i v e  approval. 

g u e s t i o n  No. 3 
8 

I f  a j o i n t  Bear River water  p r o j e c t  i s  developed i n  Idaho, 
ques t ion  number t h r e e  asks whether p r o j e c t  water a l loca ted  t o  Utah 
and Wyoming i s  chargeable  t o  t h e i r  shares  of Bear River water under 
t h e  compact? 

The compact d i v i d e s  t h e  Eear River and i t s  t r i b u t a r i e s  i n t o  
t h r e e  d i v i s i o n s  . The t h r e e  d i v i s i o n s  a re  designated t h e  Upper, 
Cen t ra l  and Lower Divis ions :  

3 .  "Upper Divis ion" means the  por t ion  
of Bear River from i t s  source i n  t h e  Uinta 
Mountains t o  and inc luding  Pixley Dam, a 
d i v e r s i o n  dam i n  t h e  Southeast  Quarter of 
Sec t ion  2 5 ,  Township 23 North, Range 120 
West, S i x t h  P r i n c i p a l  Meridian, Wyoming; 

4 .  "Cent ra l  Division" means t h e  
p o r t i o n  of Bear River  from Pixley Dam t o  and 
inc lud ing  Stewart  Dam, a  diversion dam i n  
Sec t ion  34,  Township 13 South, Range 44 Eas t ,  
S o i s e  Base and Meridian,  Idaho; 

5.  "Lower Divis ion"  means the  por t ion  
of t h e  Bear River  between Stewart Dam and 
Great  S a l t  Lake, inc lud ing  Bear Lake and i t s  
t r i b u t a r y  drainage;  

Idaho Code 3 42-3402 (Amended Bear River Compact, a r t .  1 1 ) .  

A r t i c l e  V of t h e  amended compact a l l o c a t e s  water deple t ions  i n  
t h e  Lower Div i s ion ,  which a r e  n o t  based on benef i c i a l  use pri 'or t o  
January 1 ,  1976, f o r  use i n  Idaho and Utah. Ar t i c l e  V s p e c i f i c a l l y  
provides  t h a t :  

A .  Water r i g h t s  i n  t h e  Lower Divis ion 
acqui red  under t h e  laws of Idaho and Utah 
cover ing  water app l i ed  t o  benef i c i a l  use  
p r i o r  t o  January 1, 1976, a re  hereby 
recognized and s h a l l  be administered i n  
accordance with s t a t e  law based on p r i o r i t y  
of r i g h t s  a s  provided i n  a r t i c l e  IV, 
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c.. paragraph A 3 .  Rights  t o  water f i r s t  appl ied 
t o  b e n e f i c i a l  use  on o r  a f t e r  January. 1, 
1976, s h a l l  be s a t i s f i e d  from the  respect ive  
a l l o c a t i o n s  made t o  Idaho and Utah i n  t h i s  
paragraph and t h e  water  a l loca ted  t o  each 
s t a t e  s h a l l  be adminis tered i n  accordance 
wi th  s t a t e  law. Subjec t  t o  t h e  foregoing 
p rov i s ions ,  t h e  remaining water i n  t h e  Lower 
Divis ion ,  inc luding  ground water t r i b u t a r y  t o  
t h e  Bear River, i s  hereby apportioned f o r  use  
i n  Idaho and Utah a s  fol lows:  

(1) Idaho s h a l l  have t h e  f i r s t  r i g h t  t o  t h e  
use  of such remaining water r e su l t ing  i n  
an annual d e p l e t i o n  of not  more than  
125,000 a c r e - f e e t .  

( 2 )  Utah s h a l l  have t h e  second r i g h t  t o  t h e  
use of such remaining water r e su l t ing  i n  
an annual d e p l e t i o n  of not  more than 
275,000 a c r e - f e e t .  

( 3 )  Idaho and Utah s h a l l  e a c h -  have an 
a d d i t i o n a l  r i g h t  t o  dep le te  annually on 
an equal b a s i s ,  75,000 ac re - fee t  of t h e  
remaining water  a f t e r  the  r i g h t s  
provided b y  subparagraph? (1) a ~ d  ( 2 )  
above have been s a t i s f i e d .  

( 4 )  Any remaining water i n  the  Lower 
Divis ion  a f t e r  t h e  a l loca t ions  provided 
f o r  i n  subparagraphs (1),  ( 2 ) ,  and ( 3 )  
above have been s a t i s f i e d  s h a l l  be 
d iv ided;  t h i r t y  (30)  percent  t o  Idaho 
and seventy ( 7 0 )  percent  t o  Utah. 

B.  Water a l l o c a t e d  under the  above 
subpzragraphs s h a l l  be charqed against  t h e  
s t a t e  i n  which it i s  used regardless  of t h e  
l o c a t i o n  of t h e  p o i n t  of diversion.  
(Emphasis added.)  

S imi la r ly ,  t h e  compact language implies t h a t  addi t ional  
s to rage  r i g h t s  developed by t h e  compacting s t a t e s  i n  t h e  Central  
and Upper Div i s ions  of t h e  Bear River above Stewart Dam be charged 
a g a i n s t  t h e  s t a t e  respons ib le  f o r  t h e  s torage  and use of t h e  water. 
For example, a r t .  VI, pa ra .  A ,  g r a n t s  35,500 acre- fee t  of s torage 
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C per year "for use in Utah and Wyoming" on an equal basis, and 1,000 
acre-feet of storage per year on Thomas Fork "for use in Idaho." 
Above these amounts, art. VI, para. B, grants an additional 70,000 
acre-feet of annual storage "for use i n  Utah and Wyoming to be 
divided equally" and 4,500 acre feet of Bear River annual storage 
"for use in Idaho. " 

If water surplus to that allocated under paragraphs A and B of 
art. VI occurs in the Central and Upper Divisions, para. C of art. 
VI provides how the three states may utilize this surplus water. 
Paragraph C defines surplus water as water "that otherwise would be 
bypassed or released from Bear Lake at times when all other direct 
flow and storage rights are satisfied." Storage rights under 
paragraph C shall be exercised with equal priority among the three 
states on the following basis: "six (6) percent thereof to Idaho; 
forty-seven (47) percent thereof to Utah; and forty-seven (47) 
percent thereof to Wyoming." 

It is concluded that, as is the case with the Lower Division 
under art. V of the compact, any water allocated in the Central and 
Upper Divisions under art. VI shall be charged against the state or 
states in which the water is used regardless of the location of the 
point of diversion. 

Ouestion No. 4 

Question four asks whether any portion of ldahols share of 
Bear River water under the compact legally can be allocated for use 
in another state. We analyze this question first with regard to 
the other two signatory states, then with regard to non-signatory 
states. 

The compact clause of the U.S. Constitution requires that 
congressional consent be given before any state may "enter into any 
agreement or compact with another state." U.S. Const. art. I, 
5 10, cl. 3. Once congressional consent has been given, the 
interstate compact is transformed "into a law of the United 
States." Cuvler v. Adams, 449 U.S. 433, 438, 101 S. Ct. 703, 707, 
66 L. Ed.2d 641, 648 (1981). "One consequence of this 
metamorphosis is that, unless the compact to which Congress has 
consented is somehow unconstitutional, no court may order relief 
inconsistent with its express terms." Texas v. New Mexico, 462 
U.S. 554, 564, 103 S. Ct. 2558, 2565, 77 L. Ed.2d 1, 12 (1983). 
Since Congress has given consent to the Amended Bear River Compact, 
Act of Feb. 8, 1980, Pub. L. No. 96-189, 94 Stat. 4, the compact 
has the force and effect of federal law. 
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The supremacy c lause  of t h e  Const i tu t ion  requi res  t h a t  laws of 
t h e  United S t a t e s  be t r e a t e d  a s  " the  supreme law of t h e  land." 
U . S .  Const. a r t .  V I ,  c l .  2 .  A l l  s t a t e  laws i n  d i r e c t  c o n f l i c t  with 
f e d e r a l  laws a r e  preempted by t h e  f e d e r a l  laws. 

A r t i c l e  V I  I I of t h e  Bear River Compact mandates t h e  following 
wi th  r e spec t  t o  water  d i v e r t e d  f o r  use  i n  another s t a t e :  

A .  No s t a t e  s h a l l  deny the  r i g h t  of t h e  
United S t a t e s  of A m ~ r i c a ,  and subject  t o  t h e  
cond i t ions  h e r e i n a f t e r  contained, no s t a t e  
s h a l l  deny t h e  r i g h t  of another s ignatory  
s t a t e ,  any person o r  e n t i t y  of another 
s i g n a t o r y  s t a t e ,  t o  acqui re  r i g h t s  t o  t h e  use 
of water  o r  t o  c o n s t r u c t  o r  t o  p a r t i c i p a t e  i n  
t h e  cons t ruc t ion  and use  of diversion works and 
s t o r a g e  r e s e r v o i r s  with appurtenant works, 
c a n a l s ,  and condu i t s  i n  one s t a t e  f o r  use of 
water  i n  another s t a t e ,  e i t h e r  d i r e c t l y  o r  by 
exchange. Water r i g h t s  acquired f o r  
o u t - o f - s t a t e  use  s h a l l  be appropriated i n  t h e  
s t a t e  where t h e  p o i n t  of d ivers ion  i s  loca ted  
i n  t h e  manner provided by law f o r  appropriation 
of water  f o r  use w i t h i n  such s t a t e .  

E .  Rights t o  t h e  use of water acquired 
under t h i s  A r t i c l e  s h a l l  i n  a l l  respects  be 
s u b j e c t  t o  t h i s  Compact. 

Idaho Code 5 42-3402 (Amended Bear River Compact, a r t .  V I I I ) .  

The conclusion t o  be drawn with regard t o  t h e  other  two 
s i g n a t o r y  s t a t e s  i s  t h a t  Bear River water may be appropriated and 
d i v e r t e d  i n  Idaho f o r  use i n  Utah o r  Wyoming. However, water put 
t o  b e n e f i c i a l  use  i n  Utah o r  Wyoming i s ,  by dez ln i t ion ,  not  p a r t  of 
Idaho ' s  sha re  of Bear River water  and such water w i l l  be charged. 
a g a i n s t  Utah ' s  o r  Wyoming's sha re  of Bear River water under the  
compact. Any s t a t e  law t o  t h e  cont rary  w i l l  be preempted, s ince 
t h e  compact h a s  t h e  fo rce  and e f f e c t  of f ede ra l  law. 

T h e  compact i s  s i l e n t  on t h e  second p a r t  of t h i s  question, 
i . e . ,  does n o t  say whether any of Idaho ' s  share of Bear River water 
may be acquired f o r  use by a  non-signatory s t a t e .  The Amended Bear 
River  Compact n e i t h e r  express ly  g ran t s  nor denies  non-signatory 
s t a t e s  t h e  r i g h t  t o  use Bear River  water.  
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C Restrictions preventing the transport-of water across state 
boundaries arguably raise an issue involving the commerce clause of 
the U.S. Constitution. See Sporhase v. Nebraska, 458 U.S. 941, 102 
S .  Ct. 3456, 73 L. Ed.2d 1254 (1982). The Sporhase decision, 
however, is not controlling if the restriction preventing the 
transport of water across state boundaries is a result of federal 
rather than state law. 

In a case decided subsequent to Sporhase, the Ninth Circuit 
Court of Appeals held: "[Tlhe Yellowstone River Compact was 
approved by Congress; because it was approved by Congress, it is 
federal, not state, law for purposes of Commerce Clause objections; 
therefore, the compact cannot, by definition, be a state law 
impermissibly intersering with commerce but is instead a federal 
law, immune from attack." Intake Water Co.' v. Yellowstone River 
Compact ~omm'n, 769 F.2d 568, 569-570 (9th Cir. 1985)) cert. 
denied, 476 U.S. 1163, 106 S. Ct. 2288, 90 L. Ed.2d 729 (1986). 
The same characterization is applicable to the Amended Bear River 
Compact. 

When Congress consents to an interstate compact, the 
construction of that compact "presents a federal question." Cuyler 
v. Adams, supra. For that reason, when interpreting interstate 
com~acts the Supreme Court has turned "to federal not state law." 
Petty v. Tennessee-Missouri Bridqe Conn'n, 359 U.S. 275, 280, 79 S.  
Ct. 785, 789, 3 L. Ed.2d 804, 809 (19.59). In Cuvler, the Court 
construed the inter.state compact in light of the purpose of the 
compact, as reflected in the structure of the compact, "its 
language, and its legislative history." Cuyler, 449 U.S. at 450, 
101 S. Ct. at 712, 66 L. Ed.2d at 655. 

The major purposes of the Amended Bear River Compact 
enunciated in art. I, para. A, are "to remove the causes of present 
and future controversy over the distribution and use of the w~lters 
of the Bear River; to provide for efficient use of water for 
multiple purposes; to permit additional development of the 'water 
resources of Bear River; to promote interstate comity; and to 
accomplish an equitable apportionment of the waters of the Bear 
River among the compacting States." Idaho Code 3 42-3402. 
Although none of these purposes by themselves mandates the 
exclusion of non-signatory states from acquiring Bear River water, 
the purposes, structure, language and legislative history of the 
compact weigh in favor of exclusion. 

For example, art. VIII, para. A, of the compact mandates that 
"no state shall deny the right of another signatory state, any 
person or entity of mother signatory state, to acquire rights to 
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the use of water . . . in one state for use of water in another 
state, . . ."  If the compact was not intended to restrict the use of 
water to the compacting states, the term "signatory state" would 
not have been used. In addition, when a joint water commfssioner 
is required for an interstate tributary in any of the divisions, 
the proportion of the compensation and expenses paid to such a 
commissioner "by each [signatory] state shall be determined by the 
ratio between the number of acres therein which are irrigated by 
diversions from such tributary, and the total number of acres 
irrigated from such tributary." Amended Bear River Compact art. 
IV, para. C (emphasis added). This compensation plan does not 
provide for any diversions of water outside of the signatory 
states. If Congress had intended to allow diversions of water 
outside of the signatory states, it would have provided for the 
non-signatory states' participation in the paying of expenses. 

The legislative history for the compact also supports the 
conclusion that Bear River water was intended to remain in the 
signatory states. For example, Senator Watkins, one of the 
sponsors of the bill to give congressional consent to the Bear 
River Compact, requested action on the bill be expedited "so that 
the available water can be utilized in the communities and farming 
areas of the three-State Bear River Basin." 103 Cong. Rec. 1628 
( 1 9 5 7 ) .  

Also, the House report on the original Bear River Compact 
states that the compact "[glrants additional -.:iqhts to store 
upstream from Stewart Dam certain specified quantities of water for 
further development and use in Idaho, Utah, and Wyoming." E.R. 
Report No. 1375, 85th Cong., 2d Sess. 2 (1958). There is no hint 
that Bear River water could be used outside the signatory states. 

In conclusion, Bear River water may be diverted in Idaho for 
use in Utah or Wyoming. However, Bear River water put to 
beneficial use in Utah or Wyoming is, by definition, part of Utah's 
or Wyoming's share. Otherwise, there would be no "apportionment of 
the waters of the Bear River among the compacting states." Amended 
Bear River Compact art. I, para. A. Further, the compact restricts 
the use of Bear River water within the boundaries of the compacting 
states. This conclusion is supported by the purposes, struct~re, 
language and legislative history of the compact. 

guestion No. 5 

If there is an interbasin transfer of Bear River water from a 
joint project in Idaho, question number five asks whether this 
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would create a legal precedent affecting other river basins in the 
state. 

As previously stated, the Amended Bear River Compact has the 
effect of federal law. The compact requires that Idaho allow other 
signatory states, and any person or entity of another signatory 
state, to acquire rights to the use of water in Idaho for use in 
Utah or Wyoming. Thus, any interbasin transfer of Bear River water 
from Idaho to Utah or Wyoming is effectively controlled by the 
compact rather than by Idaho law. Article I of the compact states 
that, "No general principle or precedent with respect to any other 
interstate stream is intended to be established." 

Eecause the compact, rather than state law, will control the 
occurrence of interbasin transfers of Bear River water from Idaho 
to Utah or Wyoming, such transfers will not create a legal 
precedent affecting other river basins in Idaho. Eased upon the 
conclusion that the compact restricts the use of Bear River water 
to the signatory states, it is not necessary to consider the 
possible precedent created by a transfer of Bear River water to a 
non-signatory state. 
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Idaho Code 5 67-2327. 
Idaho Code 5 67-2328. 
Idaho Code 5 67-2329. 
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