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THIS CORRESPONDENCE IS A LEGAL GUIDELINE OF THE 
ATTORNEY GENERAL SUBMITTED FOR YOUR GUIDANCE 

Dear Ms. Michael: 

This letter is in response to your inquiry concerning whether 
Idaho's public works contractors licensing requirements apply to 
Indian-owned firms .that seek to work on highway construction 
projects administered by the Idaho Transportation Department 
(ITD). According to the letter from ITD that accompanied your 
inquiry, some Indian-owned firms have questioned whether they need 
to comply with state licensing requirements before they can 
qualify to contract for highway public works projects located 
partially or wholly within the exterior boundaries of Indian 
reservations. > 

The ITD letter indicated that funding for a particular 
highway project may be provided by state funds, federal funds, or 
federal funds with state-match funds. The letter also indicated 
that the Indian owners of the firms interested in participating in 
ITD administered public works projects may be members of and 
reside on the particular reservation where a project is being 
constructed, may reside elsewhere in the state or may reside out 
of state. The facts provided to us do not indicate that either 
the federal government or any tribal government has placed any 
special conditions or restrictions on ITD's administration of 
public works projects carried on within the exterior boundaries of 
an Indian reservation. 

As you know, Idaho Code § 54-1902 makes it unlawful for any 
person to enter into a contract with the state, or political 
subdivisions of the state, for the construction of any public works 
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without first obtaining the appropriate public works contractors 
license unless such person is specifically exempted from complying 
with the provisions of the Public Works Contractors Act ("the 
Act"). The licensing requirements apply to subcontractors as well 
as primary contractors. The Act defines "person" as "any 
individual, firm, copartnership, corporation, association or other 
organization. or any combination thereof acting as a unit." - See 
Idaho Code 5 54-1901. In defining what is meant by the term 
"person" the Act does not make any distinction based upon ethnic 
status. Accordingly, an Indian-owned firm comes within the Act's 
definition of "person." 

The only persons exempted from the Act's licensing 
requirements are authorized representatives of specified 
governmental entities, court officials, public utilities, and 
licensed architects, civil engineers and land surveyors when 
acting solely in their professional capacity. - See Idaho Code 
§ 54-1903. Thus, the plain language of the statute requires an 
Indian-owned firm to comply with the Act's licensing 
requirements. This is the case regardless of whether the firm is 
owned by a member of the Indian tribe within whose reservation a 
project is being constructed. Similarly, absent special 
conditions or restrictions imposed by the federal. government on 
the use of federal. funds, concideration of the source of funding 
for a particular project does not change the conclusion that the 
Act's licensing requirement applies to Indian-owned firms. 

In addition to the specific exemptions excepting certain 
persons from complying with the Act, there are also several types 
of public works projects that are not subject to the Act. - See 
generally Idaho Code 5 54-1903. Any person contracting for such 
projects would not have to comply with the licensing 
requirements. One such exemption relevant to your inquiry applies 
to "any construction, alteration, improvement or repair carried on 
within the limits and boundaries of any site or reservation, the 
title to which rests in the federal government." -- See Idaho Code 
§ 54-1903(f). 

The statutory language describing the scope of the exemption 
set forth in Idaho Code 4 54-1903(f) appears to be ambiguous as to 
whether the exemption applies to all public works projects carried 
out within the exterior boundaries of a federal reservation or 
site regardless of who holds title to the land on which a project 
is located, or only those projects within such reservations or 
sites that are located on lands where the federal government holds 
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t i t l e .  Where such  s t a t u t o r y  a m b i g u i t i e s  e x i s t ,  t h e r e  a r e  r u l e s  of 
s t a t u t o r y  c o n s t r u c t i o n  which a c o u r t  w i l l  apply  t o  reso lve  t h e  
ambigu i ty .  

G e n e r a l l y ,  i n  i n t e r p r e t i n g  excep t i ons  t o  t h e  opera t ion  o r  
a p p l i c a t i o n  o f  a law, c o u r t s  w i l l  s t r i c t l y  o r  narrowly cons t rue  a  
s t a t u t o r y  e x c e p t i o n .  See 73 Am. J u r .  2d S t a t u t e s  $ 313 (1974 ) .  
T h i s  i s  p a r t i c u l a r l y  t r u e  where t h e  s t a t u t e  t o  which t h e  except ion 
o r  exemption a p p l i e s  i s  one t h a t  promotes t h e  pub l i c  we l f a r e .  
Another  r u l e  o f  c o n s t r u c t i o n  r e l e v a n t  t o  r e s o l v i n g  t h e  ambiguity 
c r e a t e d  by Idaho Code $ 54-1903( f )  i s  t h a t  a  l e g i s l a t u r e  i s  
presumed t o  have  i nc luded  eve ry  p a r t  o f  a  s t a t u t o r y  p rov i s ion  f o r  
a  r e a son .  See 73 Am. J u r .  2d S t a t u t e s  § 250 (1974) .  Accordingly, 
s i g n i f i c a n c e  and e f f e c t  shou ld  be  g iven t o  every  phrase ,  i f  
p o s s i b l e .  C o n s i s t e n t  w i t h  t h i s  r u l e ,  c o u r t s  o r d i n a r i l y  w i l l  n o t  
c o n s t r u e  one  p a r t  o f  a s t a t u t e  i n  a  manner which renders  another  
p a r t  o f  no e f f e c t .  

Taken t o g e t h e r ,  t h e s e  r u l e s  of  s t a t u t o r y  cons t ruc t i on  suppor t  
t h e  c o n c l u s i o n  t h a t  t h e  excep t i on  i n  Idaho Code $ 54-1903 ( f )  
shou ld  a p p l y  o n l y  t o  t hose  p u b l i c  works p r o j e c t s  t h a t  a r e  c a r r i e d  
o u t  w i t h i n  t h e  e x t e r i o r  boundar ies  of s i t e s  o r  r e s e r v a t i o n s  and 
a r e  l o c a t e d  on l a n d s  t o  which t h e  f e d e r a l  government holds  t i t l e .  
To  conc lude  o t h e r w i s e  would g ive  no e f f e c t  t o  t h e  l a s t  phrase  
i n c l u d e d  i n  t h e  s t a t u t o r y  exemption and would r e s u l t  i n  an 
u n n e c e s s a r i l y  b road  excep t i on  t o  t h e  requirements  of t h e  Act .  
Moreover, t h e  p h r a s e  " t h e  t i t l e  t o  which r e s t s  i n  t h e  f e d e r a l  
government" c an  o n l y  be r e a d  t o  modify o r  q u a l i f y  what i s  meant by 
" s i t e  o r  r e s e r v a t i o n . "  - See a t  5 229 .  While we be l i eve  t h a t  
t h e  l i k e l y  j u d i c i a l  c o n s t r u c t i o n  o f  t h i s  s t a t u t o r y  p rov i s i on  would 
l i m i t  t h e  exempt ion t o  o n l y  t h o s e  l ands  t o  which t h e  f e d e r a l  
government h o l d s  t i t l e ,  we recogn ize  t h a t  a  s t a t u t o r y  ambic~uity 
e x i s t s  and t h a t  it would be h e l p f u l  i f  t h e  Idaho l e g i s l a t u r e  would 
c l a r i f y  t h e  i n t e n d e d  scope o f  t h i s  exemption. 

I n  summary, Indian-owned f i r m s  a r e  s u b j e c t t o  t h e  p u b l i c  
works l i c e n s i n g  requ i rements  imposed by t h e  Idaho Publ ic  Works 
C o n t r a c t o r s  Act  t h e  same a s  any o t h e r  pe r son .  Based upon t h e  
exemption s e t  f o r t h  i n  Idaho Code 9 54- l ' 303( f ) ,  a pub l i c  works 
c o n t r a c t o r s  l i c e n s e  i s  n o t  r e q u i r e d  f o r  p u b l i c  works p r o j e c t s  
performed on l a n d s  w i t h i n  an  Ind i an  r e s e r v a t i o n  t h a t  a r e  he ld  i n  
t r u s t  by  t h e  Un i t ed  S t a t e s  f o r  an Ind i an  t r i b e  o r  a  msnber of an 
I n d i a n  t r ibe ,  o r  where t i t l e  t o  t h e  l and  i s  o therwise  he ld  by t h e  
f e d e r a l  government.  We do'not b e l i e v e  a  court would const rue  t h i s  
s t a t u t o r y  exempt ion t o  app ly  t o  p u b l i c  works p r o j e c t s  c a r r i e d  o u t  
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on lands within a federal reservation or site where title is not 
held by the federal government. The exemption applies to both 
Indian- and non-Indian-owned firms. This guideline does not 
consider issues of preemption that may arise by virtue of special 
conditions or limitations imposed by the federal government or any 
tribal government on highway public works activities that are 
carried out within the exterior boundaries of a particular 
reservation. 

Should you have any questions concerning our response to 
your inquiry, please let me know. 

Sincerely, 

MERRILEE CALDWELL 
Deputy Attorney General 


