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QUESTIONS PRESENTED: 

1. Does t h e  f i l i n g  of an  a p p l i c a t i o n  f o r  change i n  p o i n t  of 
d i v e r s i o n ,  p l a c e  o f  u s e ,  p e r i o d  of u s e ,  o r  na tu r e  of use  of a  water  
r i g h t  t o l l  t h e  runn ing  of t h e  f o r f e i t u r e  pe r iod  f o r  nonuse of a  
w a t e r  r i g h t  e s t a b l i s h e d  by Idaho Code !j 42-222(2) (Supp. 1988)?  

2 .  Does an  a p p l i c a t i o n  f o r  assignment of  a water  r i g h t  t o  
t h e  wa te r  supp ly  bank and subsequen t  acceptance  of t h e  r i g h t  i n t o  
t h e  bank t o l l  t h e  running o f  t h e  f o r f e i t u r e  p e r i o d  f o r  nonuse of a  
w a t e r  r i g h t  e s t a b l i s h e d  by Idaho Code Ij 42-222(2) (Supp. 1986) ,  o r  
does  Idaho Code Ij 42-1764 (Supp.  1988) r e q u i r e  t h a t  t h e  water  r i g h t  
be  subsequen t ly  r e n t e d  o u t  of t h e  bank and b e n e f i c i a l l y  used t o  
p r e v e n t  f o r f e i t u r e ?  

CONCLUSIONS : 

1. The f i l i n g  of an  a p p l i c a t i o n  . for  change i n  p o i n t  of 
d i v e r s i o n ,  p l a c e  of  u s e ,  p e r i o d  of u s e ,  o r  na tu r e  of. use  of a  water  
r i g h t  does  n o t  t o l l  t h e  runn ing  of  t h e  f o r f e i t u r e  p e r i o d  f o r  nonuse 
of a wa t e r  r i g h t  e s t a b l i s h e d  by Idaho Code Ij 42-222(2) (Supp. 
1 9 8 8 ) .  

2 .  There  a r e  two p o s s i b l e  i n t e r p r e t a t i o n s  of  Idaho Code 
5 42-1764 (Supp.  1 9 8 8 ) ,  which p rov ides  f o r  t h e  t o l l i n g  of t h e  
f o r f e i t u r e  p e r i o d  f o r  non-use o f  wa te r  p l aced  i n  t h e  water  supply  
bank .  On i t s  f a c e ,  s e c t i o n  42-1764 seems t o  r e q u i r e  t h a t  a  wa te r  
r i g h t  be  accep t ed  and s u b s e q u e n t l y  r e n t e d  o u t  i n  o r d e r  t o  t o l l  t h e  
f ~ r f  e i t u r e  p r o v i s i o n s  of s e c t i o n  42-222 ( 2 )  ; however, when t h e  
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s e c t i o n  i s  i n t e r p r e t e d  i n  l i g h t  of t h e  e n t i r e  Water Supply Bank 
Act ,  it i s  p o s s i b l e  t o  a rgue  t h a t  t h e  f o r f e i t u r e  pe r iod  should be 
t o l l e d  whenever a  wate r  r i g h t  i s  p l aced  i n t o  t h e  bank. Because of 
t h e  ambigui ty  w i t h i n  t h e  Ac t ,  it .is n o t  p o s s i b l e  t o  p r e d i c t  which 
i n t e r p r e t a t i o n  a  c o u r t  might  adop t .  

Your l e t t e r  of June 1 4 ,  1988, r e q u e s t s  guidance on t h r e e  
q u e s t i o n s  conce rn ing  f o r f e i t u r e  of wa te r  r i g h t s .  Af t e r  reviewing 
t h e  q u e s t i o n s  p r e s e n t e d ,  we f i n d  t h a t  t h e  i s s u e s  r a i s e d  i n  t h e  
f i r s t  two q u e s t i o n s  subsume t h e  t h i r d  ques t i on .  Fu r the r ,  your 
l e t t e r  i n d i c a t e s  t h a t  t h e  q u e s t i o n s ,  whi le  genera l  i n  na tu re ,  have 
a r i s e n  i n  rev iewing  t h e  a p p l i c a t i o n  of t h e  Canyon View ~ r r i c ~ a t i o n  
Company t o  p l a c e  n a t u r a l  f low wate r  r i g k t s  from t h e  Snake River 
b a s i n  i n t o  t h e  wa te r  supply  bank.  The p o l i c y  of t h i s  o f f i c e  i s  t o  
p r o v i d e  o p i n i o n s  on ly  on q u e s t i o n s  o f  law; t h e r e f o r e ,  ve have 
r e fo rmula t ed  your  f i r s t  two q u e s t i o n s  t o  focus  s o l e l y  on i s s u e s  of 
law. We e x p r e s s  no op in ion  on t h e  n a t u r e  and e x t e n t  of any water  
r i g h t s  c la imed by Canyon View I r r i g a t i o n  Company. 

Ques t i on  1: 

Idaho Code 5 42-222(2) (Supp. 1988) p rov ides ,  i n  p a r t ,  a s  
f o l l o w s  w i t h  r e s p e c t  t o  f o r f e i t u r e  of wate r  r i g h t s :  

( 2 )  A l l  r i g h t s  t o  t h e  use  of  water  acqui red  
under  t h i s  c h a p t e r  o r  o the rwi se  s h a l l  be l o s t  
and f o r f e i t e d  by a f a i l u r e  f o r  t h e  term of 
f i v e  ( 5 )  y e a r s  t o  app ly  it t o  t h e  b e n e f i c i a l  
u s e  f o r  which it was app rop r i a t ed  and when 
any r i g h t  t o  t h e  u s e  of- wate r  s h a l l  be l o s t  
t h rough  nonuse o r  f o r f e i t u r e  such r i g h t s  t o  
such wa te r  s h a l l  r e v e r t  t o  t h e  s t a t e  and be 
a g a i n  s u b j e c t  t o  a p p r o p r i a t i o n  under t h i s  
c h a p t e r .  . . . 

Thus,  f a i l u r e  t o  app ly  w a t e r  t o  b e n e f i c i a l  use over  a  f i ve -yea r  
p e r i o d  w i l l  r e s u l t  i n  f o r f e i t u r e  of t h e  water  r i g h t .  However, upon 
t h e  f i l i n g  of  an  a p p l i c a t i o ~ l  f o r  ex t ens ion  of t ime t o  p u t  water  t o  
b e n e f i c i a l  u s e  b e f o r e  t h e  end of t h e  f i v e - y e a r  f o r f e i t u r e  p e r i o d ,  
t h e  d i r e c t o r  of t h e  depar tment  of  wate r  r e sou rces  i s  au thor ized  t o  
e x t e n d  t h e  t ime  f o r  f o r f e i t u r e  f o r  nonuse f o r  a  per iod  n o t  t o  
exceed f i v e  a d d i t i o n a l  y e a r s .  Idaho Code 9 42-222(2) (Supp. 1988) .  
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F o r f e i t u r e  s t a t u t e s  r e f l e c t  a w e l l - s e t t l e d  r u l e  of p u b l i c  
p o l i c y  " t h a t  t h e  r i g h t  t o  t h e  u s e  of t h e  p u b l i c  water  of t h e  s t a t e  
can  o n l y  be  c la imed  where i t  i s  a p p l i e d  t o  a  b e n e f i c i a l  use  i n  t h e  
manner r e q u i r e d  by law."  Graham v .  Leek, 65 Idaho 279, 287, 144 
P.2d 475, 479 ( 1 9 4 3 ) .  

1 By making nonuse of water  f o r  f i v e  
c o n s e c u t i v e  y e a r s  grounds f o r  f o r f e i t u r e  under s e c t i o n  42-222(2) ,  
t h e  Idaho L e g i s l a t u r e  i n t e n d e d  t o  implement t h i s  p o l i c y .  I n  l i g h t  
of t h i s  s t r o n g  p u b l i c  p o l i c y ,  excep t ions  t o  t h e  f o r f e i t u r e  s t a t u t e  
shou ld  n o t  b e  l i g h t l y  i n f e r r e d .  

The language of  s e c t i o n  42-222 does  no t  mani fes t  any i n t e n t  by 
t h e  l e g i s l a t u r e  t o  t o l l  t h e  running  of t h e  f o r f e i t u r e  s t a t u t e  upon 
t h e  f i l i n g  of  an  a p p l i c a t i o n  f o r  change i n  p o i n t  of d i v e r s i o n ,  
p l a c e  of u s e ,  p e r i o d  of u s e ,  o r  n a t u r e  of use of a  water  r i g h t  
( h e r e i n a f t e r  c a l l e d  " a p p l i c a t i o n  f o r  t r a n s f e r " ) ,  and no Idaho ca se  
law h a s  been found so  i n t e r p r e t i n g  +,he s e c t i o n .  In t h e  absence of 
some m a n i f e s t a t i o n  t o  t h e  c o n t r a r y ,  we assume t h e  l e g i s l a t u r e  
i n t e n d e d  t h e  o r d i n a r y  impor t  of t h e  words it  used.  Micolaus v .  
Bodine,  92 Idaho 639, 641, 448 P .2d  645, 647 (1968) .  Furthermore, 
s e c t i o n  42-222 comtains  language which shows t h a t  when t h e  Idaho 
L e g i s l a t u r e  wants t o  t o l l  t h e  running o f  t h e  f o r f e i t u r e  s t a t u t e ,  i t  
w i l l  do so  by an exp re s s  p r o v i s i o n .  For example, through a  1988 
amendment, t h e  f o r f e i t u r e  s t a t u t e  i s  exp re s s ly  t o l l e d  f o r  " a l l  
w a t e r  r i g h t s  appur t enan t  t o  l a n d  c o n t r a c t e d  i n  a f e d e r a l  cropland 
s e t - a s i d e  program . . . . "  Idaho Code § 42-222(2) (Supp. 1988) .  Thus, 
s i n c e  t h e r e  i s  n e i t h e r  an e x p r e s s  nor  impl ied man i f e s t a t i on  by t h e  
Idaho L e g i s l a t u r e  t o  t o l l  the p r o v i s i o n s  concerning f o r f e i t u r e  f o r  
nonuse when an a p p l i c a t i o n  f o r  t r a n s f e r  i s  f i l e d  under 
s e c t i o n  42 -222(1 ) ,  we conclude t h a t  a  f i l i n g  of an a p p l i c a t ' o n  f o r  
t r a n s f e r  does  n o t  t o l l  t h e  running  of t h e  f o r f e i t u r e  pe r iod .  2 

'1daho Code § 42-222(2)  i s  the  successor  of o t h e r  l e s s  l e n i e n t  
f o r f e i t u r e  s t a t u t e s .  For example, i n  1899 t h e  Idaho L e g i s l a t u r e  
r e q u i r e d  t h a t  t h e  r i g h t  t o  u se  wate r  "be f o r  some u s e f u l  o r  
b e n e f i c i a l  pu rpose ,  and when t h e  a p p r o p r i a t o r  o r  h i s  successor  i n  
i n t e r e s t  c e a s e [ d ]  t o  use  it f o r  such purpose ,  t h e  r i g h t  c e a s e i d ]  . "  
Act approved Feb. 25, 1899, § 3 ,  1899 Idaho Sess .  Laws 380. This  
e a r l y  s t a t u t e  i s  i l l u s t r a t i v e  o f  t h e  p o l i c y  under ly ing  f o r f e i t u r e .  

Although t h e  f o r f e i t u r e  p e r i o d  may have run,  an i n d i v i d u a l  
may be  a b l e  t o  c l a im  a  d e f e n s e  t o  f o r f e i t u r e  a t  t h e  end of t h e  

(Footnote  Continued) 
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The s e c o n d  q u e s t i o n  a s k s  whe the r  t h e  f o r f e i t u r e  p r o v i s i o n s  of 
I d a h o  Code 5 42-222(2 )  (Supp .  1988)  a r e  t o l l e d  by f i l i n g  an  
a p p l i c a t i o n  f o r  a s s i g n m e n t  o f  a  w a t e r  r i g h t  t o  t h e  w a t e r  s u p p l y  
bank  and  s u b s e q u e n t  a c c e p t a n c e  o f  t h e  r i g h t  i n t o  t h e  bank o r ,  
c o n v e r s e l y ,  w h e t h e r  Idaho Code § 42-1764 (Supp.  1988)  r e q u i r e s  t h a t  
t h e  water- r i g h t  b e  s u b s e q u e n t l y -  r e n t e d  o u t  o f  t h e  bank and 
b e n e f i c i a l l y  u s e d  t o  p r e v e n t  f o r f e i t u r e .  An answer t o  t h i s  
q u e s t i o n  r e q u i r e s  a n  a n a l y s i s  o f  t h e  s t a t u t e  c r e a t i n g  t h e  w a t e r  
s u p p l y  banlr. 

Idaho  Code $ 5  42-1761 t o  42-1766 (Supp.  1988) c r e a t e  t h e  w a t e r  
s u p p l y  banlr. S e c t i o n  42-1762 a u t h o r i z e s  t h e  w a t e r  r e s o u r c e  b o a r d  
t o  " p u r c h a s e ,  l e a s e ,  r e n t  o r  o t h e r w i s e  o b t a i n  w a t e r  r i g h t s  t o  b e  
c r e d i t e d  t o  t h e  w a t e r  s u p p l y  b a n k . "  T h i s  s e c t i o n  f u r t h e r  p r G 8 v i d e s  
t h a t  " [ t l h e  w a t e r  r i g h t s  may b e  r e t a i n e d  i n  t h e  w a t e r  supp ly  bank 
f o r  a  p e r i o d  a s  d e t e r m i n e d  b y  t h e  b o a r d ,  a l l  under  such  p r o v i s i o n s  
a s  a r e  s p e c i f i e d  i n  t h e  t e r m s  o f  t h e  p u r c h a s e  o r  l e a s e . "  

Idaho  Code $ 42-1763 ( S u p p .  1988)  p r o v i d e s  f o r  the  l e a s i n q  o r  
r e n t i n g  of " [ d l e c r e e d ,  l i c e n s e d  o r  p e r m i t t e d  w a t e r  r i g h t s "  o u t  o f  
t h e  w a t e r  s u p p l y  bank t o  end u s e r s .  The same s e c t i o n  a l s o  s t a t e s  
t h a t  " [ t ] h e  t e r m s  and c o n d i t i o n s  o f  any such  l e a s e  o r  r e n t a l  must 
b e  approved by  t h e  d i r e c t o r  o f  t h e  depa r tmen t  o f  w a t e r  r e s c u r c e s . "  

S e c t i o n  42-1764 l i m i t s  t h e  t o l l i n g  of  t h e  f o r f e i t u r e  p e r i o d  t o  
l e a s e s  01- r e n t a l s  " a c q u i r e d  p u r s u a n t  t o  s e c t i o n  42-1763" t h a t  have 
b e e n  " a p p r o v e d . "  S i n c e  s e c t i o n  42-1763 i s  1.imited t o  l e a s e s  o r  
r e n t a l s  t o  end  u s e r s  and s i n c e  t h e  o n l y  approva l  s p e c i f i e d  i n  t h e  
Water  Supp ly  Bank Act  c o n c e r n s  l e a s e s  o r  r e n t a l s  t o  end u s e r s  
p u r s u a n t  t o  s e c t i o n  42-1763, i t  a p p e a r s  t h a t  t h e  l e g i s l a t u r e  
i n t e n d e d  t o  l i m i t  t h e  t o l l i n g  of  t h e  f o r f e i t u r e  p e r i o d  under  
s e c t i o n  42-1764 t o  t h o s e  l e a s e s  o r  r e n t a l s  o f  w a t e r  from t h e  banlr 
t o  a n  end u s e r  a  have  b e e n  approved by t h e  d i r e c t o r .  T h i s  
c o n c l u s i o n  i s  f u r t h e r  s u p p o r t e d  b y  t h e  f a c t  t h a t  s e c t i o n  42-1764 
d o e s  n o t  b y  i t s  t e r m s  r e f e r  t o  s e c t i o n  42-1762, which i s  t h e  

( F o o t n o t e  C o n t i n u e d )  
f o r f e i t u r e  t i m e  p e r i o d .  The Idaho  c o u r t s  have r e c o g n i z e d  s e v e r a l  
d e f e n s e s  t o  f o r f e i t u r e .  See  J e n k i n s  v .  S t a t e ,  103 Idaho 384, 389, 
647 P . 2 d  1256 ,  1 2 6 1  (1982)- 
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p r o v i s i o n  a u t h o r i z i n g  t h e  board  t o  "purchase,  l e a s e ,  r e n t  o r  
o t h e r w i s e  o b t a i n  wa te r  r i g h t s "  f o r  t h e  water  supply bank. 

Because of  t h e  grammatical  s t r u c t u r e  of t h e  second sentence of 
s e c t i o n  42-1764, however, t h e  argument t h a t  t h e  f o r f e i t u r e  pe r iod  
i s  on ly  t o l l e d  when wate r  committed t o  t h e  water  supply bank i s  
withdrawn and p u t  t o  u se  by a l e s s e e  i s  no t  wi thout  doubt.  The 
s e n t e n c e  s t a t e s :  "Leases  o r  r e n t a l  of water r i g h t s  acquired 
p u r s u a n t  t o  s e c t i o n  42-1763, Idaho Code, s h a l l  n o t  be s u b j e c t  t o  
f o r f e i t u r e  under  s e c t i o n  42-222 ( 2 ) ,  Idaho Code, provided t h a t  t h e  
r e n t a l  agreements have been approved."  This s ta tement  i s  a  non 
s e q u i t u r .  The s u b j e c t  of t h i s  s en t ence  i s  t h e  phrase  " l e a s e s  o r  
r e n t a l .  " S e c t i o n  42-222(2) does  n o t  a f f e c t  l e a s e s  o r  r e n t a l s ,  
however; it a f f e c t s  wate r  r i g h t s .  Despite t h i s  grammatical 
problem,  t h e  s p e c i f i c  r e f e r e n c e  back t o  sect . ion 42-1763 s t i l l  l ends  
s u p p o r t  t o  t h e  conc lus ion  t h a t  t h e  l e g i s l a t u r e  in tended t o  t o l l  t h e  
f o r f e i t u r e  p e r i o d  on ly  f o r  approved l e a s e s  from t h e  water supply 
banlr. 

Another i n t e r p r e t a t i o n  problem wi th  s e c t i o n  42-1764 i s  t h a t  
t h e  l a s t  s e n t e n c e  of s e c t i o n  42-1763 i s  a l s o  t h e  f i r s t  sentence of 
s e c t i o n  42-1764. Th i s  r e p e a t  of  a  sen tence  i n  a  success ive  s e c t i o n  
i s  n o t  e a s i l y  e x p l a i n e d .  Arguably,  t h i s  redundancy suppor ts  t h e  
i n t e r p r e t a t i o n  t h a t  t h e  second sen t ence  of s e c t i o n  42-1764 was 
i n t e n d e d  t o  l i m i t  t h e  t o l l i n g  of t h e  f o r f e i t u r e  pe r iod  t o  t h o s e  
l e a s e s  approved pu r suan t  t o  s e c t i o n  42-1763. An i n t e r p r e t a t i o n  
t h a t  r e s u l t s  i n  a redundancy i s  n o t  favored,  however. S t a t e  v .  
Iiozlowslri, 143 A r i z .  137, 692 P .2d  316 ( C t .  App. 1384) .  Thus, i f  
t h e  f i r s t  s e n t e n c e  of 42-1764 i s  n o t  t r e a t e d  a s  a  redundancy, t hen  
it must have a d i f f e r e n t  meaning from t h e  l a s t  s e ~ l t e n c e  of s e c t i o n  
42-1763. The c o n t e x t  of  s e c t i o n s  42-1761 t o  42-1764 suggests  t h a t  
it may r e f e r  t o  l e a s e s  o r  r e n t a l s  e i t h e r  t o  t h e  water  supply bank 
o r  from t h e  w a t e r  supply  banlr. 

Because of  t h e s e  two a m b i c ~ u i t i e s ,  a  c o u r t  could i n t e rp l - e t  
s e c t i o n  42-1764 i n  l i g h t  of a p p a r e n t  l e g i s l a t i v e  purpose and p u b l i c  
p o l i c y .  S t a t e  ex r e l .  Evans v .  ClicA, 102 Idaho 443, 631 P.2d 614 
(1981) ;  Black v .  R e w o l d s ,  109 Idaho 277, 707 P.2d 388 (1985) ;  2A 

1 .  S i n g e r ,  Su the r l and  S t a t u t o r y  Cons t ruc t ion  !j 45.09 ( 4 t h  ed .  
1 9 8 4 ) .  According t o  s e c t i o n  42-1761, t h e  purposes of t h e  water  
supply  banlr a r e  t o  "make u s e  o f  and o b t a i n  t h e  h i g h e s t  duty f o r  
b e n e f i c i a l  u s e  from wa te r ,  p r o v i d e  a  source of adequate wate r  
s u p p l i e s  t o  b e n e f i t  new and supplemental  water  u se s ,  and prov ide  a 
sou rce  of  fund ing  f o r  improving wate r  u s e r  f a c i l i t i e s  and 
e f f i c i e n c i e s .  " ~ h e s e  l e g i s l a t i v e  p o l i c y  cons ide ra t i ons  suppor t  a  
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b road  i n t e r p r e t a t i o n  of t h e  Water Supply Bank Act t h a t  would r e s u l t  
i n  a  t o l l i n g  of  t h e  f o r f e i t u r e  s t a t u t e  when a  water  r i g h t  i s  
"approved" by t h e  board f o r  placement i n t o  t h e  wate r  supply bank. 

A wate r  u s e r  would n o t  want t o  p l a c e  h i s  wate r  r i g h t  i n  t h e  
wate r  supply bank i f  he r i s k e d  f o r f e i t u r e  by making t h e  placement. 
Yet ,  t h e  c o n s t r u c t i o n  t h a t  t h e  t o l l i n g  of t h e  f o r f e i t u r e  pe r iod  
occu r s  on ly  upon approval  of  a  l e a s e  from t h e  bank could l e a d  t o  
t h i s  r e s u l t  i n  some s i t u a t i o n s .  Thus, i f  t h e  apparen t  s t a t u t o r y  
p o l i c y  i s  t o  be  f u l l y  achieved,  t h e  acceptance and r e t e n t i o n  of 
wate r  r i g h t s  by t h e  water  supply  bank should be s u f f i c i e n t  t o  t o l l  
t h e  f o r f e i t u r e  p e r i o d  wi thou t  r e q u i r i n g  t h e  subsequent l e a s e  o r  
r e n t a l  and u s e  of  t h e  wate r  by an end u s e r .  

I n  conc lus ion ,  t h e r e  a r e  two p o s s i b l e  i n t e r p r e t a t i o n s  of 
s e c t i o n  42-1764. On i t s  f a c e ,  it seems t o  prov ide  t h a t  t h e  
f o r f e i t u r e  p r o v i s i o n s  of s e c t i o n  42-222(2) a r e  t o l l e d  only  when a  
wate r  r i g h t  i s  accep ted  and subsequent ly  r en t ed  o u t  t o  another  
u s e r ,  and t h e n  on ly  i f  t h e  d i r e c t o r  has  approved t h e  r e n t a l .  On 
t h e  o t h e r  hand, an examination of t h e  s t a t u t o r y  language and of t h e  
purposes  of t h e  water  supply bank seems t o  i n d i c a t e  t h a t  t h e  
f o r f e i t u r e  p e r i o d  should be t o l l e d  whenever a  water  r i g h t  i s  p laced  
i n t o  t h e  wate r  supply bank. Because both  i n t e r p r e t a t i o n s  arlt 
p l a u s i b l e ,  we a r e  unable  t o  p rov ide  a  d e f i n i t e  answer t o  your 
q u e s t i o n  and sugges t  t h a t  you seek l e g i s l a t i v e  c l a r i f i c a t i o n  on 
t h i s  m a t t e r .  
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1 .  Idaho S t a t u t e s  

Idaho Code 3 42-222 (Supp. 1988) .  
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3. Other Cases 

State v. Kozlowski. 143 Ariz. 137, 692 P.2d 316 (Ct. App. 
1984). 

4. Other Authorities 

2A N. Singer, Sutherland, Statutory Construction § 45.09 (4th 
ed. 1984). 
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