OFFICE OF THZ ATTOANEY GENZRAL
Jiadenzs 3CIsE £3720

TELZPHONE

{2€8) 334-24C0

The Honorable Terry Sverdsten
Chairman, Senate Education Committes
Idzho State Senate

STATZSEQUSE MATL

ICIAL ATTORNEY GENERAL OPINION
AND IS SUBMITTED SOLELY TO PROVIDEZ LEGAL GUIDANCE
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any emploc teach
during the gcheol
Gistrict, desire
towari a me erotic
activity is a
normal or
A2z & sanczion, the biil provides:

Vi 3 this sacilcn may
te oz 2 iecharce. For
certi ro D onnel, rge
shall be accompiished as provided in sect 33~
513, Iézho Ccce. Discharge pursuant to this
sectinon mav also be grounds for revocation of a
cercificate by the statse board pursuant o
gection 33-1208.

Is the prohibition against teaching that homosexuality

is normal or acceptable behavior so overbroad and

vague as to violate the First Amendment's prohibition
. against restraint of free speech?
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Althoug by stata mavy propsrly regulats conduct in the
classroom, including presentation and content of curriculum, the
prohibitions imposed by EHouse RBill No. 523 .address an area of
law as yet unsettled by the courts. It is virtually certain that
the bill would be the subject of protracted anéd costly
litigation.
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House Bill Nc. 523 pronibits teaching during werking hours
that homossxuzl conduct is normal or acceptable behavicor. The
legislation is clearly designed to rsgulate speech since, by its
terms, it outlaws advocating a specifiic point of view. The U.S.
Supreme Court consistently holds that the espousal of a point of
view, whether political or social, constitutes speech in its
purest form. Brandenburg v, Ohio, 395 U.S. 444 (1969).

The cecntext in which the right of speech is exercised 1s as
imrortant as the content o©f the speech. The Supreme Court
aédressed the guestion as it reslates to public scheools and
teachers in Pickering v. Becard of Ecducation of Township High
Scheel District 205, 391 U.S. 3563, 20 L.Ec.2d 811, 88 S.Ct. 1731
(1968} . The Court there recocgnized that teachers do not lose
their first amendment <rights when they go through the
schoeolhocuse door, but at the same time noited that "the state has
intarests &as an emplover in regulating +the spesch o©f itis
emclcyees that differ significantly £rom those it possesses in
connecticn wit ulatio £ ¢ speaech o0f the citizenry in
gensrzl." Picl S. + 558. Therefors, the Court
indicated that ircumstances when it 1s permissible
to control tas 1 teachers.

Ths Ccz cguires balancing the
riznht ¢ &= 1t 2 expression grantad
by the firs inszt the right ¢ the state, in this
cass the schocol preperly function. The balancing
tast inclades factors: whether the <teacher's or
emplcyese's act he orderly schocl administration,
uzssts the cur s ¢of the institution, makes sexuzl
advances towa ents, cr othexrwise encages in
unprctected cond Pickering, 391 U.S. at 5740.

The schce irst amendment right to free soeach
in the «classr been 1labeled "academic freedom."
Although acade s not an enumerated right oI the
first amendmen have emphasized that "the right to
teach, to inqu te and to study is fundamental to a
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Parducci v. Rutland, 316 F.Supp. 352, 355

970). This court further statad that:
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t 1is reccgnized, courss
by the state or the school distr
g8 F.2¢ 359 (lst Cir. 1969}).
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chilling effect bv

other teachers.

Parducci at 355.

But, as Pickering instructs, this right is not absclute and
must be balanced against the competing interests cf society.
Stzte and local school districts have the obvious authority tc
control what goes on in the public schools including regulaticn
of emplovees conduct, and course content or curriculum. Mever v,
Nebraskza, 282 U.S. 3%0, 43 sS.Ct. 625, &7 L.Ed. 1042 (1823);
Eprerson Vv. Arkansas, 393 U.S. 87, 8% &.Ct., 286, 21 L.EA.2d 228
[1868) . "A teacher works in a sensitive area in a schocolroom.
There he shapes the attitudes of yocung minds towards the society
in which they live. In this, the state has a vital corncern.”
Shelton v. Tucker, 364 U.S. 478, 485, 81 S.Ct. 247, 30, 5

- L.EG.2<4 231 (1960). Thus, "fres speech dces not grant teachers
a license to say or write in class whatever they mav feel like.
.. " Mailloux v. Kiley, 448 F.2d8 1242, 1243 (lst Cir. 1871).

[Any] conduct ([bv & teacher] in class or out of

it, which for anv reascon--whether it stems Irom

timsz, ©pilace or tvpe o©f  Dbehavicr--materially

Gisrupts classwork cr involves substantial

disorder cr invasion ©of the righits cf others is,

czI ourse, not immunized by the cconstituticnal

guzrantss 0 freesedom oI sceech.

Tinkar v. Ds3z Mcinss Indavenis Communizr Scheol District, 393
U.S. 503, 513, 85 S.Ct. 733, 74 21 L.EZc.22 731 (1%98%).

It follows that tsachers d¢éc nct have an absclute first
amendmens right to  teach controversial subjects in  the
classrccm. S=e, Bcams v. Camzbell Countv Schceol District, 511
F.2¢& 1242 (iCzh Cir. 1973). Ncr can & tezczer teach in a manner
that contravenss the valid dictates of the employer. Ahern v.
Bcard of Education of the School District of Grand Island, 456
F.2d 399 (3th Cir. 1972). Although academic ‘ of
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The U.S. Suprems Court, in a one-line 4-4 decision,
gffirmad the hgolding of Tenth Circuit. Justice Powell did
not p i = gy to prsdict hcw his tie-

: ar issue agzin presents

It will suffice to review the opinions of the district and
circuit courts in the National Gav Task Force case to show the
continuing level of constituticnal uncertainty that attends this
issue. The uncertainty is not over the legal principles, but
over the way they are applied.

For example, both the district and the circuilt courts
agresed on the test to be applised in judging whether the Oklahoma
statute infringes upon constitutionally protected speech. The
district court, relving on the Tinker cass menticned above,
stated:

[Tlhe crucial gquestion is whether the expressicn

centexnplaitad by the statute substantially or

materially interferes with the operation of the

school. Only when substantizal disruption is

present is the emplovee's right of free

exprassion cutweighed, and therefore not

constituticnally protected.
33 FEP Cases at 1011-12. The district court found that the
Cklzhoma statute &id not violate this stancard and thus ¢id not
"affact any speech protected by the First Amendment." Ié. at
i012.

The Tenth Circuit measursed the statute agazinst much the
szme standard:

[&] t=zchs

r=s =iz

éis icn

eff ve pe
728 F.2¢8 at 1274, cucting from Childers v. Incependent Schoecl
District Ne. 1, 676 F.2d 1338, 1341 (10th Cir. 1582). Applyirng
this same test, however, the Tenth Circuit concluded that the
statute was unconstitutional because the Oklahcma City school
board haé not succesded in showing that the  statutory
prohibitions were necessary to prevent disruption of school
functions.

Similarly, the district and circuit courts both agreed on
inciple that 1if the Oklahoma statute wcould "chill®
teachers, it would be unconstitutional. The
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district court ruled +that "the only ‘chilling' is aused by
unreasonable fear." 33 FEP Casss at 1012. The Tenth Circuit
! Gisagreeld and hzld that:
[Tlhe dezerrent effsct of [the statute] is both
real and substantial. it applies to all
teachers, substitute teachers and teachers' aides
n Oklzhoma. To protect thelr Fjebs they must

i
restrict their expression.

Bot th éistrict and circuit courts also &agre=d that
finding the COklahoma statute facially wunconstituticnzl for
overbrezadth would be '"strong medicine” that should be used
"sparingly and only as a last resort." Citing Broadrick v.
Oklahoma, 413 U.S. 601, 613. The district court concluded that
the statute was not overbroad because the offensive exprassion
was only one factor in cdetermining whether & teacher was
"unfit. " 33 FEP Cases 1013. The Tenth Circuit, on the
contrarv, held +that the statute was overbroad because its
prohibitions micht ban "statements which are aimed at lecal and
social change [and which] are at the core of First Amendment
pretection." 729 F.24 at 1274. .

In discussing the federal court opinicns in the Nationzl
Gav Task Force casz, it is important to note that the Oklahoma
statuze was gquite differsnt frcm House Bill No. 523. Both the
éistrict and circuit courts alluded to the difference between
the Oklahoma statuts and +the Idzho bill but reached oppeosite
conclusions as to what the dciffersnce would mean. The Tenth
Circuit struck down I < e at least partly becauss
"the statuts dces ot regulre the tezacher's puklic
utiteranca ocgur in the classrcom.” 729 F.2& ax 1275. The
impiicazi : a jok e sustained
thz con o soesch in
the cl=z i

By elé that &
statuza likelv prove

My study of this statute convinces me that many
cf plaintifi's fears are unwarranted. The 2Act
doas not, for example, allecw a schcol board to
discharge, declars unfit or ctherwise discipline:

ogexual o©or homosexual teacher
ely advccates eqguality for or
- .
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Ckxlahcma statute ‘ 11 No. 523 is
vzconstitutional. The Tenth Circuit Court of Appeals, which
struck down the Oklahomz statute, seems inclined to look more
favorably upon a statute limited to regulation of speech in the
classroom. The dJdebate is presided over by an as yet equally
Livided U.S. Supreme Court. Given this state of affairs, our
cpinicn must obviously be that the constitutionzlity of House
Bill DdNo. 523 1is uncertain. The only certazinty 1is that
litigation could surely follow in the wake of its passacge.

- - % - L - W +3 L o~ 3 b
Your lso asks us to comment on whether House Bill
N ] ] o A = - - - o~ b - -
Ne. 523 con ns elsments ©I vaguensess. Two arsas oI concern
= — ol o e = 77 - d -} ~ £ ~ "o
are preszsnt. rirstT, tne pili rergrs Lo Tag conguct O-Z any
amem R TR P = B L T i 4 Y vt e S P - 3 N
emplovyess w10 WOou .Ld CeEaln il Tne p.-.Q:C...L.u€~; manner. It 1s nct
. . X
clezr = ; i is limited +c classrooxw
4 -t ER o o 1 [ - -3 41
T2ECT C2aciiers aigces, Or wiztierl
S e “ P L. S 1 -
it w crs, guidlancs councsealors,
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w - T A = P *“n
cexrTi rai C Iyyoowne
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veid for vagueness.
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Similarly, the guecsticns ©f the Oklanoma district court ars
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T gueness and overreaching effects of
the prohikition as well as the 1limiting language f the
statute. If the court determines that the language is too far
reaching in its deterrence of protected spesch or if it is vague
2s to 1its applicaticn, the statute could ke struck down as
onconstitutional. Broadrick v Cxlzhoma, 413 U.8. 601. This
could occur in & situation wh tes are on the books
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Finally, you have asked if EKouse Bill No. 523 violates the
due process clause of the U.S. Constituticen. The bill provides
that a schcol employee who teaches that homosexual activity is &
normal and acceptable form of behavior mavy be subject to
immediate discharge pursuant to the procedurss set forth in
Idaho Code § 33-513. Similarly, a certificatsd employee guilty
cf this ffenze could have his or her certificate revoked
pursuant to the procedures set fcrth in Idzho Code § 33-1208.
Each of thes statutes guarantees full dus process to a teacher
threatened with discharge or certificate revocation. Thus, the
propcsed bill is not constituticnally infirm as regards 1its
sancticns.

Eouzs EB1i11l No ztt the speech of
schocl district e 2 rkxing hours. In
addi<izn, the till Tts rd cf conduct, a
viclzticn cf which m esul ons. While House
Bil:l MNo. 522 rais seri and practical
guesticns which will almost n litigaticn, we
cannot conclude that a cour . Hcuse Bill No.
523 because of the unsetiled cf law addressed
in the bill.

JOHEN J. McMAHON
Chief Deputy



