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Dear Sena tor  Sverds ten :  

l e t t e r  r ecue  52s ~ , ~ z ~ & x c s  concerning t h e  Ycur 
const-tu+-onality o f  Ecnse  ill N c .  5 2 3 .  T i e  b i l l  p r o h i b i t s :  

t e a &  
s c-rlco 1 
d e s l r e  
e ro t ic :  
1s a  

7,:: c: - - * ,- 
r .  GI 

be srscz2s 
c s r i i f i c t t t e  . - = , -_a i l  be acc - -  7 
~ L J ,  12zho 
s e r , t i ~ ~ ~  ~,217 . - .  c e r k l  r l c ~ t t  
s e c t i o n  3 3 - 1 2 0 1 .  

. I 

Your i n q r i r : ~  r + i s e s  a  b a s i c  c c n s t i t q ~ " i c z + l  ~ I L ~ S C ~ C Z :  

I s  t h e  p r o h i b i t i c r  a ~ a i n s t  t e a c h i n g  t h a t  hcmcsexuali ty 
i s  normal o r  a c c e p t a b l e  behal-ior s o  overbroad ane 
vague a s  t o  v i o l a t e  t h e  F i r s t  Ar,endme?.t1s p r o h i b i t i o n  
a g a i n s t  r e s t r a i n t  of  f r e e  speech? 



YOG 115s K C ~ I E S ~  ocz  c o m r m t s  concern ing  problems of vagu2ness 
2nd dce p roces s  r a i s e 2  by t h e  b i l l .  

- . .  Plth.2ng; st";" may p z ~ ~ ~ l y  r :  c o f i l u ~ t  i~ ",he 
c l + s s r o o ~ z ,  i r . c lc2 ing  p l -esen ta t i an  as8 c g n t e n t  of curr icul l~ ' ; i ,  t'r.e 
p r o h i b i t i o n s  iin?ocz6 by  Hoes? E i l l  No. 5 2 3  z 2 E r e s s  an a r s a  of 
~ Z J T  a s  y e t  n n s e t t l e 2  b;y t i e  c o u r t s .  1% i s  v i r t u a l l y  ~ 5 r t - i ~  t h a t  
t h e  b i l l  would be t h e  s u b j e c t  of  p r o t r a c t e d  znd c o s t l y  

Ecuse B i l l  No. 523 p r o h i j i t s  t e a c h i n g  Curing working hours 
t h s t  homosrxual ccndac t  i s  normal o r  zccep t ab l e  b ~ h i ~ j i o r .  The 
l e g i s l a t i o n  i s  c l e a r l y  2es igned t o  r s g u l e t e  speech s i n c e ,  II* by i t s  
A ,erms, -, i A out laws advoca t ing  a  s p e c i f i c  p c i n t  of  view. rne  U.S. 
Suprene C o s r t  c o n s i s t e n t l y  h o l d s  t h a t  t h e  espousa l  of a  p o i n t  of 
view, whethe; p o l i t i c a l  o r  s o c i a l ,  c o n s t i t u t e s  s 3 e e c i  i n  i t s  
Dures t  f o r n .  BranBenSurq v .  Ohio, 395 U.S. 4 4 4  (1969). 

0 ,  . - ,  . . Tks c c z t e a t  i n  whlcc t h e  r l g n r  of  s?eecn i s  exerc i se"  i s  +s 
i z p o r t z c t  a s  t h e  c o n t e n t  c f  t h e  speech.  The Suprese Court - - a c c r e s s e z  t h e  q u e s t i o n  a s  it r e l a t e s  ts  p u b l i c  schools  an6 
t e i c h e r s  i n  P i c k e r i c  V .  B c i r 6  o f  E l u c a t i o ~  of Tovr?s:?ip Zigh . , 

Schocl  D i s t r ~ c r  205, 391 U.S. 563, 2 0  L.Ek.25 8 1 1 ,  88 S.Ct .  1731 
( 1 9 6 5 ) .  The Cnurt  t h e r e  reco9- ized t h a t  t e a c h e r s  do n a t  l c s e  . . - .  t l e l r  i ~ r s t  anenchent r i g h t s  when they  go th rcnch  t h e  
s ; ~ ~ c l h ~ ~ s ~  e o t r J  2 S Z T . ~  tiz,n_ ~.c:ee tl7-t " t t e  s t a l e  h-s 

C . .  
i - t e r e s t s  an enz loyer  i- r s g ~ ~ l e t i n g  t k e  speech 0: i r s  
emjlcyees  t h e t  d i f f e r  s i c n i f i c z n t l v  from t h o s e  it possesses  i?. 

- 

co-zec t icn  w i t h  r s S c l a t i o -  o f  tYAe sy;eect o f  t h e  citize:.ry i n  
g e a e r z l . "  PFcks r i zc ,  3 9 1  U . S .  a t  5 6 8 .  Therefore ,  t h e  Cocrt 
inCicat-z A L - A  t ? e r e  can be c i r c c ~ ~ k a z c e s  when it i s  p e r n i s s i S l ?  - . .  

r A i - L 4 1 .  L.IC s35eck Of sckc01 t e a c 3 e z s .  t 2  cn----- 

. . 4 .  . . T>-3 C>!;r' s~3.xsc;- t ? - ~ t  ;-a - -  s~zu2-2 ,zn  r-c-cires balzr ,ci>q t--- - . , .  - -  , - - -  
. - 

. .  . . . - .  - - -  - - . T . 2 -  - - -  -.,--.-.- L . i,, - - - <  - =  ----: . G,G1.;=3- t ~ e  rl5h-L c . . t k  s -a t e ,  . .  
c?.se t l e  sckLscl  2 i s t r i c t ,  t c  7 ~ c ~ e r : L - i  P- - f c r c ~ 1 ~ ~ ~ .  T'e ba12-cL;i- 2 - 
A = < -  

,&= ;-".2r j-:?? t s a c h e r  ' or  - i - c l - l t e s  t > e  f ollc-,.;i,q f c c t r s  : w*--&' 
- .  , . . 

- 0  c l s z ~ r j s  t3. S C > ~ ~ C ~  2 Z g l z 1 s t r ~ t i ~ 2 ,  er,;lsyee ' s  E C ~ '  

u s s a r s  t h e  c u r r i c u l a r  p c l i c i e s  o f  t:mie i s s t i t u t i o n ,  m&ss ss:<?~.zl  
a t v e ~ . c e s  tcwzrCs t h e  s t u 2 e z t s  , o r  o therwise  e r . .~z se s  i z  
u r 2 r e t e c t e "  cc iZuc t  o r  speech.  P i c k e r i n a ,  391 D.S. a t  5 7 0 .  

r l h o  s c h c c l  t e a c h e r ' s  - .  f i r s t  ansr.ir ,e-t  r i g h t  t o  f r e e  sscech 
F-acr " ii t?.e c l a s s r ccm h2s OT-SZ been l a b e l e e  " aca8ez . i~  AA--:cm. 

Althcuqh academic freedcm i s  n o t  an enunerated r i g h t  o i  the  
f i r s t  anendment, t h e  c o u r t s  have emphasized t h a t  " t h e  r i g h t  t o  
t e a c h ,  t o  i n q u i r e ,  t o  e v a l u a t e  a22 t o  s tudy  i s  funCanenta1 t o  a 
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d a n o c r a t i c  s o c i e t y  . I '  Pardilcci  v .  Rut lan2,  316 F.Suyp. 352, 355 
D .  l a  1 7 0  . Thi s  c o c r t  f u r t k r  s t 2 t 2 2  thz t :  

Parducci  z t  355 .  

* .  1; fo l lcws  t ~ e c > ~ s r ~  ic net hi-2 2 -3sc:cte 1L:st 
. . ,  ixere:ent r15.1- t~ t e a c k  c c n t r s ~ ; e r s i s ?  s r b j e c t s  in t h e  

c l a s s r s c  z. c.== L--c -L ,  511 _-- ,  ?-eizs v .  Ca-z te l l  Csc?-L:i Schccl  C i s L - :  - 
F . 2 3  1 2 4 2  C i - ,  1975). Ncr c t n  a t ezcke r  t e zck  i2 a  n ixe r  
t h a t  cozt r i17en+j  t h e  v a l i d  l i c t a t e s  o f  t he  ~my;lcyer .  A l l e r n  V .  

. . Ecarii o f  Eeuc-y:c, o f  t h e  Schcc l  D i s t r i c t  of Grace I s l a ~ l ,  4 5 6  
F.26 399 (3th C i r .  1 9 7 2 ) .  Althcu5h a c a l e z i c  f ree<on  a s  p a r t  o f  
L ,he first ace-&ezt i s  r ecogn ized ,  course c--;pF' may be 
c o n t r r l l e d  by t h e  s t a t e  o r  t h e  school  d i s t r i c t .  Keefe v .  
Gsanakos, 4 1 5  F.22.  359 (1st C i r .  1 9 6 9 ) .  - .--7. 



. . ,  
A t e a c k e r  Fjas d i s n i s s e d  f o r  c a c s e  i n  a  M i s s l s s l p z l  s c 3 o o l  

* .  d i s k r i c t  t z z e r  t a k i n s  t ir,~ o u t  f r c x  a  s p e l l i n g  l a s s o 2  t o  d i s c u s s  
t 3 e  meaning o f  ~zle word " q ~ e e r . ~ I  Uni ted  S t z t e s  V .  C o f f z e v i l l e  
Consol .  S e h c c l  D i s t r i c t ,  365 F.Su?p. 990 ( D . C .  1 9 7 3 ) .  Tks 
i n c i d e n t  o c c u r r e d  in a  c l a s s  o f  e i g h t h  grede  boys.  One hcy 
asked ,  "What i s  a q u e e r ? "  The t e a c h e r  warnee t h e  s t u z e n t  t o  be  
q c i e t  an2  2 rop  t h e  s u S j e c t ,  b u t  was a p a i n  askad and o t h e r  boys 
j c i n e ?  i n  a s k i n g  t h e  q u e s t i o n .  The t e a c h ~ r  t h e n  beszn  a  
S i s c c s s i o n  o f  honose: rua l i ty  v h i c h  % a s  d i s p s s i o c a t e  , w i A L  L I I ~ ~ t  
f o u l  words an< w i t h o u t  r e f e r e n c e  t o  any p e r s o n a l  e q e r i e n c e .  Th2 
l i s c u s s i o n  w z s  a one-t ime o c c z r r z n c e .  The c o u r t  h e l d  t h ~ t  i n  no 
way was t h e  conEucL o r  c o n t e n t  r e p u l s i v e  t o  m i z i m x i  s t a n 8 a r d s  02 
decency a p p r o p r i a t e  t o  t h a t  p z r t i c n l a r  c l a s s ~ o o ~ .  Thus, t:ie 
t e a c h e r  c o u l d  n o t  b e  d i s c h a r g e d .  

Other  c o u r t s  hzvs u s e d  t h e  b a l a n c i n s  t e s t  f a c t o r s ,  w i t h  
v a r y i n g  r e s u l t s .  I n  t h e  Xeefe c a s e  mentione2 akeve ,  a  t e a c h e r  - .  c o u l l  n o t  b e  Cisrn issec  slrnply b s c a u s z  a v u l q z r  word was used  i n  
a n  a r t i c l e  a s s i p n e d  t o  t h e  cli .s;  t o  r e a d .  Ecwever, i .  1 - i l e  V .  

W a s h i ~ q t o n  Cauctv  School  Boare ,  2 3 8  So.26 1 2 1  ('La. App.  1070) ., 
._ e l - .  d.e c c u r t  h e l d  it was p r o p e r  t o  o r s n i s s  a  h i g h  s z 3 e o l  b a i l  

i n s t r u c t o r  f o r  makinq r e f e r e n c e  . . t o  s e x ,  v i r - i n i t y  Y an? p r e ~ , a r i t ~ l  
s e x ,  whit? hz? no r e l a c l o r s h i z  t o  t h e  c c u r s s  con---' L~~~ L . - S e e ,  - a l s c ,  ~ , r u j a k e r  v .  s c a r e  o f  r ? i ~ c - t i o ; ,  502 1 .22  973, c e r = .  e z z .  
421 U.S. 5 6 5 ,  05 S . C t .  1953 ,  4 4  L.EE.22 451 ( 7 t h  C i r .  1 9 7 4 ) .  

On a c c s z l ,  - A t h e  Ter-i C i r c x i t  C c u r t  o i  ly ;peals  r e v e r s e ?  t h e  
d i s t r i c t  c c u r t  and he12 , . t h a t  t h e  s t a t u t e  wzs u n c c n s t i t u t i o n z l l y  - .  o v e r b r o a e ,  i n  v i o l - ~ l a -  o i  t n e  f i r s t  amenlment 's g u a r a n t e e  cf 
f r e e  s p e e c h .  Eiz t ions l  Gay Tas!i Force  v .  The Board of  Educat ion  
o f  t:?e C l t v  o f  Oklahoma C i t y ,  729 F .22  1 2 7 0  ( 1 9 8 4 ) .  
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-L . r e .  I L  ~ ~ l l  Suzrxce  t o  r ev iew t h e  o p i n i o n s  of  t h e  c i s t r i c t  2nd 
c i r c u i t  c o n r t s  i , r l  t h e  N a t i o n a l  Gair Task Force  c a s e  s h o i ~  t k a  
c o n t i n u i r g  l e v e l  o f  c o n s t i t u t i o a a l  u n c e r t a i n t y  t h a t  e t t e l d s  t h i s  
i s s u e .  The u n c e r t a i n t y  i s  n o t  o v e r  t h e  l e g a l  p r i z z i p l e s ,  b u t  
over t h e  way t h e y  e r e  a s p l i e d .  

... . . . For  e x a n ~ l ~ ,  b o t h  t h e  c l s t r i c t  and t h e  circa;: c o u r t s  
e ~ r e a d  on t h e  t s s t  t o  be  a 2 p l i e 2  i n  jaZqing whether  t h e  Oklahca+ 
s t a t u t e  i n f r i n c e s  u3oi-i c o a a t i t n t i o n a l l y  p r o t e c t e d  speech.  The . . L' d i s t r l c c  c o u r t ,  r e l y i n g  on ~ n e  T i n k e r  c z s z  menticned above,  
s t a t e d :  

- .  . 33 FzE) Cases  a t  - .  1 0 1 1 - 1 2 .  - The c ~ s ~ r i c t  c o u r t  f o ~ n z  A‘-A ~ i l a  t h e  
- 9  C:clahcsz s t a t n = z  clc a c t  v i o l a t e  t h i s  s t ~ ~ : c ~ r ~  t h u s  d.iZ n o t  

11 . ,=z  t a  s-,eech p r o t e c t e d  by  t h e  F i r s t  A-~.en&r,ert. " 

- 
I .  at 
7 

1 0 1 2 .  

s t a t u t e  - wzs 
board  had. 

- - 1 2 7 4 ,  q-j~ti-c f ~ ~ s -  C > i l < r r s  v .  ~ - c ~ ~ E ~ ~ ~ ~ - ;  S C ~ C C ~  
1, 676 F.26 1338,  

- 
1 3 4 1  ( i O t : ?  C i r .  1 S S 2 ) .  A ~ ~ l y i r . ~  - - - 

s t ,  however,  t h e  T e r t h  C i r c u i t  c o c c l ~ d s 2  t h a t  t h c  
u s c o n s t i t u t i o n a l  b e c a u s e  t h e  Oklahona C i t y  schoo l  
n o t  succeeded i n  shcwing t h a t  t h e  s t a t u t o r y  
were n e c e s s a r y  t o  p r e v a n t  d i s r u p t i o n  05 sc5oo l  

i . l a l  t h e  d i s t r t c t  a ~ 2  c i r c u i t  c o u r t s  b o t h  a g r e e 2  on 
t h e  l e g a l  p r i n c i p l e  t h a t  i f  t h e  Oklahona s t a t u t e  wculd " c h i l l "  
t h e  f r e e  speech  o f  t e a c h e r s ,  it would be u n c o n s t i t u t i o n a l .  The 
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district caurt ruled that "the only c l l n  is caused by 
12-",re?...~o?.aSle f c a r .  " 3 3  FEI3 Cases a-? 1 0 1 2 .  Thz Tent5 CircilFt - .  c&:-sa~rse.2 2-2 hcl< thek: 

F.2d at 1 2 7 4 .  

. . S ~ t h  tke ~lstrict a circuit courts also asresd that 

a. a heterosexcal o r  homosexual teacher 
who merely aZvocates equality for or 
C Lolerance of ho~~osesuality; 
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I f ,  r - 2 2 r  t h e  A c t ,  a  scI?sol b o a r ?  c m l d  d e c l a r e  a 
.LA= -*-=-+ 
LG,.-L.,- ~nfFt f s r  ZcLxs azi; of t 5 e  f o r e g o i n 9  o r  . .. r -c fcse  t o  h i r e  ~ n e  ~ G T  S L Y L L Z ~  r e a s o n s ,  it woulc! 
l i k e l y  n o t  meet c o n s t i t u t i o n a l  m u s t e r .  

Y G C ; ~  l e t t e r  Elso a s k s  u s  t o  cn w3ether  Eeusz B i l l  
. . T .  - 

- 7  n c  X4ic. 5 2 3  CUT.== -.,, e l s r .2n -L~  G? VE~Z-~--=;. ,UO a r t a s  o f  concern  
.L L 3 . . - -  3-- z- - --I . ,  -- a-E? pTtSS11';. F i r s t ,  - ~ e r e ~ ~  .. zne  .. c o ~ ~ ~ c t  of "any 

~?-T.~SI;~Z" w.20 w o ~ l d  "t-?-c?&" in t h e  proscr lr ;ec;  manner. I t  i s  net - - . . .  . .  . - - . -  - - 7.2- -- . . .  
L..-= -.--- L - l ~ ~  n-.--C-- , , , , , - L i L ~ ~ n  -- i s  l l m i t ~ c !  ts c l a s s r ~ o n  . . . .  . --; A 1 . - j--~c'2er5! s - : . ~ s 1 - ~ ; ~  t g z ~ h g r ~ ,  - -  L=Gi:iC3-S a l ~ e ~ ,  0: ~ h 2 t k 2 ~  

T - p , 7  7 ,: -..- --I 
- . . .  . .. 

;,u--L t;;.Le-? ~3 S C ~ ~ C O ~  S , C Z . ~ ~ I L ~ T Z Z ~ C ~  ~ U L C ~ S C ?  - c o ~ n s e 1 o r s ,  . .. c.f--3pL 'c- ' n'-="= - - - ? -  c ler lcz-  2ne- c i>sr  , ' - . - - I : : s l , .  - c z  s<?:cT. a r t  
. . - .  . - " c e r : ~  y1Cz-s.z - I1 ? "  ~ r ~ , f + ~ ~ ~ 9 ~ ~ - ~ ~  F ~ ~ ~ ~ ~ ~ - ~ ; ~ ~ ,  z r i u r 2  t- i c ~ > t F f : ;  t:?.? 

--I-v-3L 
. . ~ 1 2 s ~  . C ~ C S S  S, c c u r t  ts s t r i k e  dorain e s t z t u t e  a s  

veil f c r  v z . ; : , ~ s ~ ~ z s s  . 

- .  
b .  a  t e a c h e r  whc o ~ e - l y  c r s c u s s e s  h c x c s e x u a l i t y ;  
C .  a  t e z c h e r  whc a s s i g n s  f o r  c l a s s  s t u d y  

a r t i c l e s  a n  books w r i t t e n  by advoca te  of . . qay r l g n t s ; .  . . 
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A court will look at the lsnguacp coniainec? within a 
shtute 2nd consiEer the vacueness and overreachi~g effects of 
the prohibitior, as well as the linitincj language of th~, 
statute. If tho court determines that t 3 e  language is too far 
reachi~g in its deterrence of protected s2eech or if it is vague 
2s to its application, the statute cocll be struck Zown as - .  n?xonstitutional. Bro~arlck v .  G~<Lahoma, 413 U. S. 601. This 

, . could occur in a situac~cn vherz other statutzs are on the books 
or there are other less onerous alternatives to co~trol the 
behavior addrsssed in the questicnable statute. Such 
alter~atives and standards are provided by Idaho Code 53  33-515, 
33-1208, and 33-1209, and The Code of Ethics of the Ilaho 
teach in^ Professi~n aZopte",nS approve-k; the ISaho Statr 
T boare of Educztion. 

JOHN J. McXABON 
Chief Deputy 


