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Dear S e n a t o r s  B e i t e l s p a c h e r  and Anderson:  

T h i s  i s  i n  r e s p o n e s  t o  your  cp.estior,s r e c a r d i n g  t h e  
c o n s t i t u t i o n a l i t y  o f  S e n a t e  B i l l  1325.  I n  p a r t i c u l a r ,  you have 
asked:  

1. - 
I S  Senatf! B i l l  1325 a n  u n c o n s t i t u t i o n e l  d e l e q a t i o n  of  
t h e  l e q i s l a t u r e ' s  pcwer t o  t a x ?  A s  p roposee ,  Sena te  
E i l l  1325 w i l l  a l l o w  c e r t a i n  v e h i c l e s  t c  e l e c t  betirieen 
two d i f f e r e n t  sys tems o f  t a x a t i o n .  

I s  it c s n s t i t u t i o n a l  f o r  S e n a t e  B i l l  1325 t o  o r i g i n a t e  
i n  t h e  S e n a t e  s i n c e  it i s  a p p a r e n t  t h a t  it i s  a  revenue 
r a i s i n g  measure? I t  i s  my unc?erstanding t h a t  revenue 
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3. Is Senate Bill 1325 unconstitutior,aliy discriminatory 
based on the fact that proportionately re~ister~d 
vehicles must pay a registration fee whereas 
nonproportionately registered vehicles mav elect to pay 
eithzr a mileaqe fee or the registration fee as proposed 
in Senate Bili 1325? 

Delegation of Legislative Poiier 

The Bill would not result in an unconstitutional delecjation 
of legislative pcwer. Idaho Constitution, art. 3, § 1, vests the 
power to make laws in the Senate and House of 3.epresentatives. 
Accordingly, legislitive Fewer to maki laws cannot be delegated to 
any other authority. Karn~r v. Johnson, 99 Idaho 433, 583 P.28 
360 (1978) ; State v. Kellog, 98 Idaho 541, 568 P.26 514 (197'7); 
Eoard of County Coxnissioners v .  Idaho Health Facilities 
Authority, 96 Idaho 498, 531 P.22 588 (1975). 

However, the bill does rrct delegate to individuals the power 
to make laws. Rather, the bill defines the taxes and defines 
optional schedules. In this respect, it is similar to nuv.erc?us 
state and federal tax statutes which provide opcional means by 
which taxes can be computed. Des2ite this common practice, we are 
aware of no state or federal cases holzing that statutorily 
defined optional tax schedules result in an i~.permissible 
delegation of legislative pcwer. Also, as the Idaho Supreme Court 
points2 oct in Idaho State Tax Commission v. P+vtoc, 107 Idaho 
258, 259, 688 P.26 1x63 (19S4), the Idaho Constitution accores the 
1egisLature substantial discrerion in mot=ers of taxation. 

. - 
Thus, the use of stztutuor~iy defined optional tax schelules 

would not result in an unc~nstitutio~z1 deleqation of legislztive 
power. 

Revenue Bills To Original In The House. 

Idaho Constitution, art. 3, S 14, provides in pertinent part 
that " .  . . bills for raising revenue shall originate in the house 
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o f  r e p r e s e n t a t i v e s . "  S e c t i o ~  2 o f  t h e  b i l l  r a i s e s  t h e  &mount of  
.I- LJS - a n n u a l  r t ~ i s t r a t i o n  f e z  f o r  ~ r o g o r t i o n a l l y  registered v e h i c l e s .  

Many s t a t e  c o n s t i t u t i o n s  con t? , in  language similar t o  t h a t  of 
Idaho C o n s t i t u t i o n ,  a r t .  3 ,  1 Many c o u r t s  have i n t e r p r e t e c !  
t h e  p h r a s e  " b i l l s  f o r  r a i s i n g  revenue"  a s  z ~ p l i c a b l e  o n l y  t o  
g e n e r a l  r evenue  measures  r a t h e r  t h a n  t o  cha rges  inposed  f o r  which 
t h e  c i t i z e n  d i r e c t l y  r e c e i v e s  a  b s n e f i t  i n  r e t u r r :  f e .  g . ,  u s e  of  
s t a t e  m a i n t a i n e Z  h ighways) .  T h i s  l e g a l  q u e s t i o n  i s  ana lyzed  i n  
some Zegt:? i n  t h e  e n c l o s e d  l e g a l  g u i d e l i n e  o f  February  2 4 ,  1 9 8 3 ,  
t o  S e n a t o r  F a i r c h i l d .  

A s  t h e  g u i d e l i n e  p o i n t s  o u t ,  t h s  Idaho Suprene Cour t  has  n o t  
d i r e c t l y  cons iderec?  t h e  q u e s t i o n .  Thz g u i d e l i n e  conc ludes  t h a t  
t h e  more l i k e l y  r e s u l t  i s  t h a t  such  a  b i l l  mzy o r i g i n a t e  i n  t h e  
S e n a t e .  However, i f  it i s  p r a c t i c a l  t o  Co s o  i n  t h e  f u t u r e ,  we 
would recommen~ t h a t  s i m i l a r  b i l l s  o r i g i n a t e  i n  t h e  Eouse t o  avoid  
t h e  p o t e n t i a l  problem. 

D i s c r i m i n a t i o n  A g a i n s t  I n t e r s t a t e  Corrmerce, 

G e n e r a l l y ,  t h e  comxierce c l a u s e  o f  t h e  U .  S .  C o ~ s t i t u t i o n ,  
a r t .  1, § 8 ,  c l .  3 ,  h a s  been i n t e r p r e t e d  t o  p r o h i b i t  s t a t e  laws 
which d i r e c t l y  d i s c r i m i n a t e  a g a i n s t  i n t e r s t a t e  commerce o r  which 
impose a n  undue burden u?or, i n t e r s t a t e  cGnmerce. P i k e  v .  Eruce 
Church, 379 U.S. 137 ( 1 9 7 0 ) .  

I n  r e c o g n i t i o n  o f  t h e  f a c t  t h a t  t a x a t i o n  i s  an e s s e n t i a l  
f u n c t i o n  o f  s t a t e  g o v e r n n e n t ,  t h e  U. S .  Suprene C o x t  h a s  acloptec', 
s p e c i a l  r u l e s  t o  d e t e r n i n e  whe the r  s t a t e  t a x i n g  s t a t u t e s  v i o l a t ?  
t h e  commerce c l a u s e .  I n  C ~ m p l e t e  &uto T r a n s i t  v .  Brasv ,  4 3 0  U .  S .  
2 7 4  (1977) , t 5 e  U .  S .  Su2rene  C o u r t  s e t  f c r t h  a  f o u r - p a r t  t e s t  t o  
e v a l u a t e  s t a t e  t a x  s t a t u t e s .  S t a t e  t a x  s t a t u t e s  do n o t  v i o l a t e  . - t h e  cormerce  c l a u s e  Ii: 

. .  9 (1) The a c c l v l t y  tzxed! h a s  a  s u b s t a n t i a l  nexus w i t h  t h e  
s t a t e ;  

( 2 )  The t a x  i s  f a i r l y  a p p o r t i o n e d ;  
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(3) The tax does not discriminate a5ai~st interstats 
comnerce; and 

( 4  The tax is fairly related to tne services provided the 
state. 

Based upon existing case law, it appears to be clear that S. 
B. 1325 satisfies parts one, two, and four of the test. The 
remaining discussion will focus upon the question whether the tax 
would violate part three of the test by discriminating against 
interstate commerce. 

Occasionally, discriminatio~ appears on the face of the 
taxing statutes in express terms (e. g., taxing only interstate 
vehicles). As to such statates, the U. S. Su~rerne Court notes 
that a "virtually per ss rule of invalidity has been erected." 
Philadelphia v .  New Jersev, 437 U. S. 617, 624 (1978). 

More commonly, the question is whether the impact of the tax 
falls exclusively or more heavily on out-of-state enterprises. 

. Boston Stock Exchaxqe v. State Tax Ccrrmission 429 U. S. 318 
(1977); Marvla~d v .  Lcuisiana, 451 U. S. 725 (1981). As stated in 
Marvland v. Louisiana, supra: 

A state tax must be assessed ic light of its 
actual effect consi2ered in conjunction with 
other provisicns of the State's tax scheme. 
1' T-  
-I, each case it is our duty to detzmine 

whether the stttcte under attack, whatever 
ic - nane may be, will in its practical 
operetion work discrimination against 
i ntsrstate commerce. " --- (citations orLitt2e) 
x2 & h i  L A I - L ~  case, the Louisiana lirst-Vse Tax 
unquesticnably discrixinates aqainst 
i~iterstate ccrrm.er-,e in favor of local 

v ~ i o u s  tax credits i~terests as a resl-zlt of ---- 
and exclusions. 451 U. S. 756. 

Thus, to determine whether S. B. 1325 violates the commerce 
clause, we must also deternine if the practical operation of 
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S. B. 1325 retains an annual registration and ton-mile fee 
schedule and retains the t r i ~  permit plus ton-mile fees. 
However, it also establishes an annual registration fee schedule 
based upon gross weight. The schedule is recpired for vehicles 
which are proportionally registered pursuant to Idaho Code 5 49- 
127B, and optional for other vehicles. Idaho Code § 49-1273 
provides all fleet owners with the option of proportionally 
registering or payin9 the registration (or trip pe,mit) plus tor- 
mile fees of Idaho Code 5 49-127. 

Reac?ing the bill, together with Idaho Code S 49-1275, all 
motor vehicle owners woulz have the option of paying fees 
pursuant to either the registration/ton-mile fees of Idaho Code 
§ 49-127 or the gross weight fees prscribed by Idaho Code 5 47- 
127B. The statute is thus facially neutral and not subject to 
the virtual per se rule of i~validity. Therefore, tlne only 
remaining question is whether the practical operation of the 

- -  statute will result in discrimination against interstate 
commerce. 

It has been suggested to our office that the bill would 
result in discrimination against certain Idaho-based carriers 
engaged in interstate covxnerce, as discussed below. 

majority of states, includinq Idaho, operate pursuant to 
the "International Registratior? Plan" (I.R.P.). The I.X.P. is a 
reciprocity agreement amopg states which hsve agreed to grant 
reciprocity to pro~ortionally registered fleets of interstate 
vehicles and certain other vehicles not eliqible for 
proportional registration. The proportional registration 
forinuia of Ic?aho Cod2 § 4 9 - 1 2 7 B  allocating I h h o  tz:; accordiricj 
L LO mileage in Idaho verses elsewhere is the allocaiion fornuia 
called fsr by I.R.P., 5 II1.A. The percentage r9presentin5 in 
state mileaqe for each stcite is multiplied by the total fees 
each state charges for full reqistration to determine the fee of 
each state. 
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p,. - .L- ,~suact to tba I.R.P., ~ n e  resistrant must purchase a 
"base plate" from a " base jurisdiction." The "base 
jurisdiction1' is a state in which the registrant has an 
estaklished place of business, where mileage is accrued by the 
fleet and where operational records are maintainez or can be 
made available. I.X.P., S iI.C.1. 

- .  The registrant illes an application for proportional 
registrztion only in the base jurisdiction and receives from the 
base jurisdiction registration plates an2 cab cads. The cab 
cards list the jurisdictions in which the vehicles are 
proportionally registered. The above procedure minimizes filing 
requirenents an2 results in nayrnent cf roughly the equivalent of 
one allocated registration fee. 

We are not aware of any state whick manbtes proportional 
registraticn. However, if a registrant based in an I.R.P. state 
desires to proportionally register in the I.R.P. states, he must 
file an application for pro~ortiorral registration in a base 
state. (Certain exceptions exist due to specific reciprocity 

- -  provisions, e. g., a registrant based in a non-I.R.P. state 
could file in the member state in which the most miles have been 
operated) . 

With the foregoing in ninl, we consider the applicability- 
of S. B. 1325 to three interstate carriers. Each operates in 
Oregon, Idaho, and Utah. Idaho, Inc., has an established place 
of business (base jurisziction) only in Iiiaho; Ore~on, Inc., has 
an establishe? place of busiriess only in Oregon; and Tri-State, 
Inc., has an established place of business in all three states. 
They are ;1l competitors. They all will pay the least anouzt of 
fees if they proportionally raaicter _I-u in Utah anE Oregcn and pay 
ton-nile tax in Idaho, pursuant t~ Idaho Code S 4 1 - 1 2 7 .  

Oregon, Inc., and Tri-Stzte, I .  , will be able to 
accomplish their objective by proportionally reqistering ic the 
base state of Oregon (or Utah) and paying ton-mile tax in 
Idaho. Idaho, Inc., however, will not be able to 
proportionally register in Utah and Oregon unless it cpplies for 
proportional resistration in Idaho, since it must file its 
application for proportional registration in a base stzte 
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--r'?-. I . R . ? . ,  5 L"a.1. Thg.:, Ic?aho; I n c . ,  must e i t h e r  f o r e 9 0  t h z  
b e n e f i t s  o f  p r o p ~ r t i o i l a l  r . s g i s t r a t i o n  i n  Utah and Oregon o r  E;ay 
t h e  h i g h e r  ( i n  t h i s  e x a n p l e )  p r o p o r t i o n a l  f e e  i n  Idaho.  

C i rcumstances  such  a s  d e s c r i b e d  abovz a r e  p robab ly  r a r e .  
N e v e r t h e l e s s ,  a  c a r r i e r  i n  I6ah0 ,  I n c . ' s ,  s i t u a t i o n  might  a r g u e ,  
based  upon c a s e s  such  a s  Maryland v. L o u i s i a n a ,  s u p r a ,  t h a t  t h e  
s t a t u t e  " w i l l  i n  i t s  p r a c t i c a l  o p e r a t i o n  work d i s c r i m i n a t i o n  . - - .  
a g a i n s t  i n t e r s t a t e  coi raerce ."  howavzr,  it i s  d ~ r r r c u l t  t o  
p r e d i c t  how t h e  c o n r t s  would d e a l  w i t h  t h e  s i t u a t i o n  s i n c e  it i s  
s o  d i f f e r e n t  from t h a t  which i s  nor ina l ly  encoun te red .  N o r n a l l y ,  
such  c a s e s  a r i s e  because  of a l l e g e d  d i s c r i m i n a t i o n  " a g a i n s t  
i n t e r s t a t ?  conmerce i n  f a v o r  o f  l o c a l  i n t e r e s t s . "  Naryland v .  
L o u i s i a n a ,  s u p r a .  

. - I n  t h e  example above,  t h e  d i s c r i x i n a t i o n ,  11 any i n  a  l e g a l  
s e n s e ,  i s  a g a i n s t  s o l e l y  l o c a l l y - b a s e d  c a r r i e r s  d c i n g  i n t e r s t a t e  
b u s i n e s s .  F-lso, i t  i s  n o t  I d a h o ' s  s t a t u t e s  i n  t h e z s e i v e  which 
would c a u s e  t h e  l o c a l l y - b a s e d  c a r r i e r  p o s s i b l e  c o m p e t i t i v e  
problems w i t h  c u t - o f - s t a t e  b a s e d  i n t e r s t a t e  c a r r i e r s .  R a t h e r ,  
t h e  problem would r e s u l t  f rom Utah and Oregon ' s  a ; s p l i c a t i o n  of  
t h e  I .R .P .  t o  t h e  s i t u a t i o n ,  - s e e ,  e .  g . ,  Ridd v .  Alabana,  188 U .  
S .  7 3 0 ;  C o l q a t e  v .  Harvey, 296 U . S .  400, ( 1 9 3 5 ) ,  which a r c u a b l y  
p r o v i d e s  no b a s i s  f o r  a n  a t t a c k  upon I d a h o ' s  s t a t u t e .  

F i n a i l y ,  I d a h o  c o u l d  a r g u e  t h a t  t o  t h e  e x t e ~ t  t h e  s o l e l y  
l o c a l l y - b a s e i i  i n t e r s t a t e  c a r r i e r  may pay more t h a  o u t - o f - s t a t $ -  
based c a r r i e r s ,  t h e  a d d i t i o n  i s  f a i r l y  r e l a t e d  t o  a  j u s t i f i a b l e  
d i f f e r e n c e  i 2  t h e  o o e r a t i c r ,  o f  t h e  c z r r i e r s  -- n a n e l y ,  t h z t  . . c a r r i e r s  w-tn a  s o l e  b a s e  o f  o p e r a t i o n  i n  ISaho have a  h i q h e r  
p r o p o r t i o n  o f  o o e r a t i o n a l  c 3 n t a c t  w i t h  Idaho t h a n  t h e  ou t -o f -  
s t z t e  c a r r i e r s .  

The p c t e n t i a l  c h a l l e n g e  t o  S .  B. 1325 c o u l c  _ be . a v o i d z l  - .  . by 
amending t h e  b i l l  t o  a l l o w  p r o p o r t i o n a l  r e c ; i s t r a z l o n  u t i i l z l n g  
e i t h e r  t h e  s c h e d u l e  o f  I6aho  CoZe S 49-127 o r  Ieaho Co2e 5 4 9 -  
1273. 

-2- I L  s h o u l d  b e  n o t e d ,  however,  t h a t  i f  a l l  p e r s o n s  have t h e  
o p t i o n  o f  pay ing  t a x  under  t h e  o l d  s c h e d u l e  o r  t h e  new one ,  
p e r s o n s  o p t i n g  t h e  new s c h e 2 u l e  presumably w i l l  be do ing  s o  t o  



. The Hon. Ron J. B e i t e l s p a c h e r  
Idaho S t a t e  S e n a t o r  

The Hon. L a r r y  Anderson 
Idaho S t a t e  S e n a t o r  

Page 8 
February  2 5 ,  1 9 8 6  

r e d u c e  t h e i r  f e e s .  A s  E r e s u l t ,  s t a t e  r evenues  would 
n e c e s s a r i l y  be  reduced .  

David G .  High 
Deputy A t t o r n e y  Genera l  
C h i e f ,  E u s i n e s s  A f f a i r s  an2 
S t a t e  F inance  D i v i s i o n  

DGH/ j a s  


