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STATE CFIDAHO
OFFICE CF THE ATTCRNEY GENERAL
JiM JONES BOISE 83720 TELEPHONE
ATTORNEY GENERAL (208) 334-2400

6 Februarv 1586

Representative Robert M. Forrey
House of Representatives
STATEHOUSE MAIL

Re: Rezl Estate Commissicn's Rules on Education

THIS IS NCT AN OFFICIAL ATTORNEY GENERAL OPINICN
AND IS SUBMITTED SCLELY TC PROVIDE LEGAL CUIDANCE

Dear Representative Forrey:

The guestion appears to be whether the Real Estate Commission
had authority tc promulgate the rules they in connection
with the dinstructicn 1in real estate thet aspiring salesmen and
brokers must have before they may ta<e the licensirng exam. Please
be aware that this analvsis ut anv ccontact with the
Real Estate Commission and therefore lacks a <factual context
which, 1f available, might have altered some of the conclusions.
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There 1s nc clear case authority in Idaho discussing the
extent of an acgency's exercise of its delegated authority to make
rules.

The cases in this area £from other states interpret the
general rule on delegaticn of rulemaking, i.e., that rules must be
within +the statutory authcrity, bv exemining +the rule and the
underlying statute. A rule is =

\ invalid if it exceeds the authority
conferred by statute; by extendlrc or mecdifying the statute,
conflicting with the statute oxr having no reasonable relationship
to the statutorv pur ose, Ontarlo Communitv Foundaticon, Inc. v,
State Bd. of Ecual n, 678 P.2d 378 (Cal. 1984); Halford v.

o
City of Tocpeka, 67 2d 975 (Kan. 1983); Miller v. Employment
Division, 620 P.2d 1377 (Cregon 1980); Pacific DMNcrthwest Bell
Telephone Co. v. Davis, 608 P.2d 547 (Oregon App. 1979); Cohen v.

State Dep't oI Revenue, 593 P.2d 957 (Cclo. 1978); 1 Coocper State

Administrative Law, pp. 250-263.

The Real Estate Commission wag created and 1is governed by
ch. 20, title 54, Idaho Ccde. Its administrative rulemaking pcwer
is couched in falrly brcad terms: "The commission is expressly
vested with the pcwer and the authority to make and enforce any
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and all reasonable rules and regulations as shall by it be deemed
necessary for administering and enforcing the provisions of this
act." TIdaho Code § 54-2027.

With respect to the prerequisites for a license, Idaho Code
§ 54-2029 provides that among the gualifications for salesman:

the applicant . . . shall furnish to the
commission proeof +that he has successfully
comeleted a course of study ccnsisting of at
least thirtv (3C) classrocm heours, or
equivalent correspondence hours, or real
estate courses, . . . provided however, the
commission may accept other courses in lieun
of +the above mentioned courses and nav
designate additicnal recuired courses.

A broker applicant must show that he has
successfully ceompleted a total o©of ninetvy
{90) hcurs of classrccem instruction, or
ecuivalent correspcndence hours.

Apo'icants.for either license may submit a

certification from any university, ccllege
or Jjunior «ccllege, or from anv privatelwy
owned schecel approved bv the commission,
that the applicant has successiully
completed the prescribed courses to meet the
training recuirement. (Emphasis added.)

The Real Estate Commission's rules in this area are too
extensive tc cite in detall but may be summarized. The Commission

has established a six-member Idaho Real Estate Lducaelon Council
whose purpose 1is to establish "real estate education policy and

course content guality" for approved courses. Members of this
Council are being reimbursed for travel and expenses. Forty-£five
hours of schcol are set as the minimum for salesmen. A svstem for

"certification" of schecols, cocurses and teachers 1is established,
in detail. Accredited colleges and universities are the subject
of several pages of rules, which include: 1) & requirement that
all course prerequisites be met, 2) teachers must be "certified",
3) exams must be monitored, and 4) ccurses may be audited by
Ccuncil representatives. Accredited colleges and universities
must pay some unspecified fee to the Council for the
administraticn of this rule.

The ‘'certification" requirements for real estate schools,
i.e., those not a part of an accredited college cor university, are
even more involved. Such schools canncot be used by brokerages as
a recruiting medium for salesmen. If a scheel is located in the
same building as a brokerage it must have a separate entrance and
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otherwise be distinguished from the agency. There are extensive
rules on the financial responsibility and moral uprightness of
scheocol sponsors. Fairly rigid reguirements are imposed £or class
attendance, record keeping, examinations, advertising, facilities,
and even bonds by the school to protect the students. The
school's certification may be cancelled if "just cause" is shown.

The courses offered in these schools must be submitted with
all materials to be used including the xams, sixty davs in
advance, to the Commission. Certification may be refused if

courses are not up to the Council's gquality standards.

In addition to schools and courses being certified, so must
be the instructors. ©No realtor whe has had his license suspended
or revoked within two years may instruct. Numerous gqualifications
are set for instructors, but these qualifications may be waived by
the Council if another group of criteria are met. Instructors are
alsc reguired to pay fees to the Cecuncil; and, like the schools,
their certification may be withdrawn.

The "decertification" process is outlined bri i
rules. Netice 1s given of deficiencies and i1f not corrected
within 30 days, certificaticn 1is withdrawn. The educatiocn
director makes the allegation of deficiencies and s
if compliance has been achieved. This decision mavy thereaiter be

appealed to the Council and then to the Commission.
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Comparing the rule to the statut
specificallyv authorized. The Commis aw
approve '"privately owned schools" ocffer ed in
Idaho Code § 54-2029(C). The statute fails to set forth any
guidelines as to the purpcse, extent or manner of such
"approval." The Commission's rules censtitute  full-sczale
regulaticn rather than simple criteri val or disapproval.
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The administrative rules purporting toc certifv, regulate, and
impose fees on real estate ccurses ofiered bv universities,
colleges, and Junior colleges are not within +the statutcry
authority of the Real estate Ccmmission. There is no language in
the statute empowering the Cocmmission to create, appoint, or
reimburse & subsidiary council and delegate to such a body
responsibility for meaking education pclicy. Neither the rule
establishing the Council nor the rules relating to colleges relate
to the subject matter for which the power to legislate has been
delegated.

The rule requiring 45 hcurs of instruction for a salesman is
within the agency's authority, due to the statutory language
allowing "at least 230 classroom hours." The board would not be
able to increase the classroom requirement for brokers because the
statute in that case provides for a maximum of 90 hours.
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That these schocol rules are beyond their statutory authority
is made more apparent by contrasting the "approval" language in
§ 54-2029 with the schooling requirement for, e.g., barbers and

cecsmetologists. Idaho Cocde § 54-506 requires 1500 hours of
schooling for an apprentice barber; Idaho Code § 54-805 requires
2000 hours of scheooling to be a cosmetologist. Both barber

colleces and cosmetology schools are extensively regulated by
statutes which authorize clarifying rules, Idahc Code §§ 54-507,
54-521, 54-808, and 54-821. The rulemaking authcrity to regulate
the conduct of these schools is express, and guidance is given in
the statutes on the nature and extent of rulemaking authority.
The longer period of time which must be spernt in school would
justify more regulation and the direction for rules in the
statutes makes it plain what direction the rules should take.

The authcority to approve or disapprove certain schools does
nct necessarily include the authority to certify +teachers and
require two extensive lists of qualificaticns fer them to
instruct. Nor dces it appear "reasonable" to require that the
school cbtain a bond, or to establish that brokerage agencies mav
nct set up schocls and use them to recruit salesmen. The law sets
out no guidelines to assist the agency in determining what the
basis should be for approving scheols, or for disapproving. On a
pragmatic basis, these rules do not appear to be either reasconably
within the standards prescribed or necessary under the statutory
purpose.

There may alsc be constituti with the rules.
Specifically the decertificati for schcols and
instructors may be vulnerable to claims made on the basis of a
deprivation of due prccess.
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