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Re:  R e q u e s t  f o r  D e f i n i t i o n  o f  "Chauffeur"  

Dear M r .  T i s d a l e :  

tb Your l e t t e r  o f  J u n e  2 5 ,  1 9 8 5  a s k s  t h e  a t t o r n e y  g e n e r a l  t o  
i n t e r p r e t  t h e  s t a t u t e s  i n  t h e  I d a h o  Code t h a t  d e f i n e  t h e  t e r n  
1 1  c h a u f f e u r . "  You s t a t e  t h a t  c o n f u s i o n  e x i s t s  as t o  w h e t h e r  t h e  
t e r m  " c h a u f f e u r "  c o v e r s  " d r i v e r  s a l e smen"  who o p e r a t e  pop ,  b e e r  
a n d  b r e a d  t r u c k s ,  and  d r i v e r s  who own o r  l e a s e  t h e i r  own t r u c k s  
t r a n s p o r t i n g  exempt commodi t fes  s u c h  a s  s a n d  and g r a v e l ,  
t i m b e r  and a g r i c u 1 t : ~ r a l  p r o d u c t s .  The examples  c i t e d  p r e s e n t  

3 - 
v a r i a t i o n s  b a s e d  on ( a )  w h e t h e r  t h e  d r i v e r  owns t h e  v e h i c l e ;  
(b )  w h e t h e r  the d r i v e r  owns t h e  i t e m s  b e i n g  h a u l e d ;  and  ( c )  

I 1  w h e t h e r  t h e  i t e m s  h a u l e d  a r e  exempt"  p r o d u c t s .  

A  h i s t o r y  o f  t h e  p e r t i n e n t  s t a t u t e s  i s  h e l p f u l .  I daho  Code 
s e c t i o n  49-347 s t a t e s :  

1 1  " C h a u f f e u r ,  w h e r e v e r  u s e d  i n  t h i s  c h a p t e r ,  
s h a l l  be t a k e n  t o  mean any  p e r s o n  o p e r a t i n g  
moto r  v e h i c l e s  on t h e  p u b l i c  highway f o r  
h i r e .  

S e c t i o n  49-347 h a s  r ema ined  unchanged s i n c e  1 9 2 5 .  I f  i t  
were  t h e  l a s t  word ,  t h e r e  would  b e  no d i f f i c u l t y  i n  answer ing  
t h e  q u e s t i o n s  posed  b y  y o u r  l e t t e r .  T h i s  s t a t u t e  i s  
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a l l - e n c o m p a s s i n g .  It draws no  d i s t i n c t i o n  be tween t h o s e  who 
d r i v e  t h e i r  own v e h i c l e s  and t h o s e  who d r i v e  v e h i c l e s  owned by  
a n o t h e r .  Nor does  i t  d i s t i n g u i s h  be tween t y p e s  o f  goods 
h a u l e d .  Under i t s  p l a i n  l a n g u a g e ,  iany ? e r s ? n  who o p e r a t e s  a  

I I motor  v e h i c l e  on t h e  p u b l i c  highway o r  h l r e  I S  a c h a u f f e u r . "  
However, t h e  c o m p i l e r ' s  n o t e s  accompanying t h e  s t a t u t e  o b s e r v e  

I I t h a t ,  T n i s  s e c t i o n  i s  p r o b a b l y  s u p e r s e d e d  b y  $ 49-303(c)  . ' I  It 
i s  o u r  o p i n i o n  t h a t  t h e  c o m p i l e r ' s  n o t e  i s  c o r r e c t .  

S e c t i o n  49-303(c)  was e n a c t e d  i n  1935.  I n  i t s  o r i g i n a l  
I 1  v e r s i o n ,  c h a u f f e u r "  was d e f i n e d  as : 

i 

Every p e r s o n  who i s  e n p l o y e d  f o r  t h e  p r i n c i p a l  
p u r p o s e  o f  o p e r a t i n g  a motor  v e h i c l e  and e v e r y  
p e r s o n  who d r i v e s  a  motor  v e h i c l e  w h i l e  i n  u s e  
a s  a p u b l i c  o r  conmon c a r r i e r  of  p e r s o n s  o r  
p r o p e r t y .  

T h i s  d e f i n i t i o n  p u l l s  back  from t h e  a l l - e n c o n p a s s i n g  wording o f  
the 1925 s t a t u t e  b y  drawing s e v e r a l  d i s t i n c t i o n s .  Under t h e  

I '  1935  d e f i n i t i o n  i n  $ 3  4 9 - 3 0 3 ( c ) ,  one  i s  a c h a u f f e u r "  i f  one  
mee t s  e i t h e r  o f  two c o n d i t i o n s .  Tne f i r s t  c o n d i t i o n  s t r e s s e s  
t h e  d r i v e r ' s  employment s t a t u s .  I n  o r d e r  t o  b e  a c h a u f f e u r ,  a 
p e r s o n  must b e  employed f o r  t h e  p r i n c i p a l  p u r p o s e  o f  o p e r a t i n g  
a  motor  v e h i c l e .  It t h u s  a p p e a r s  t h a t  a  s e l f - e m p l o y e d  o p e r a t o r  
m i g h t  n o t  q u a l i f y .  Second,  r e g a r d l e s s  o f  ownership  o r  
employment,  a p e r s o n  engaged i n  p u b l i c  o r  connon c a r r i a g e  i s  a  

(i - 
c h a u f f e u r .  It t h u s  a p p e a r s  t h a t  p r i v a t e  h a u l i n g  might  n o t  
r e s u l t  i n  c h a u f f e u r  s t a t u s .  

Both  o f  t h e s e  r e a d i n g s  a r e  r e i n f o r c e d  b y  subsequen t  
amendments t o  s e c t i o n  4 9 - 3 0 3 ( c ) .  

Chauf feu r . - -Every  p e r s o n  who i s  employed '2 
ano t h e r  f o r  t h e  p r i n c i p a l  p u r p o s e  o f  d r i v i n g  
a motor  v e h i c l e  and  e v e r y  p e r s o n  who d r i v e s  
a motor  v e h i c l e  w h i l e  i n  u s e  as a p u b l i c  
c o n t r a c t  o r  coomon c a r r i e r  o f  p e r s o n s  o r  
p r o p e r t y .  

The u n d e r l i n e d  words were added i n  1951.  The f i r s t  c o n d i t i o n  
now makes c l e a r  t h e  l e g i s l a t i v e  i n t e n t  t o  d i s t i n g u i s h  b e t y e e n  
t h o s e  who a r e  s e l f - e m p l o y e d  a n d  t h o s e  who a r e  employed by 
a n o t h e r .  It i s  o n l y  t h e  l a t t e r  who a r e  c h a u f f e u r s .  
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Second ,  t h e  t e rms  " c o n t r a c t "  and  "cornon" c a r r i e r  a r e  t e rms  
o f  a r t  c o i n e d  b y  the same 1951  l e g i s l a t u r e  i n  i t s  r e v i s i o n  o f  
t h e  Motor C a r r i e r  Act i n  t h e  P u b l i c  U t i l i t i e s  Law, c h .  8 ,  
t i t l e  61.  These  t e r m s  a r e  d i s t i n g u i s h e d  from a n o t h e r  t e r m  o f  

I I a r t  c o i n e d  i n  1951 ,  v i z . ,  p r i v a t e "  c a r r i e r .  Every p e r s o n  who 
engages  i n  c o n t r a c t  o r  common c a r r i a g e ,  r e g a r d l e s s  o f  ownership  
o r  employment s t a t u s ,  i s  a c h a u f f e u r .  These two te rms a r e  
d e f i n e d  a t  I d a h o  Code $ 5  6 1 - 8 0 1 ( f )  and (g )  a s  f o l l o w s :  

f .  The t e r a  "common c a r r i e r "  means any 
p e r s o n ,  which h o l d s  i t s e l f  o u t  t o  t h e  
g e n e r a l  p u b l i c  t o  enpage  i n  t h e  i 

t r a n s p o r t a t i o n  b y  motor  v e h r c l e  i n  commerce 
i n  t h e  s t a t e  o f  I d a h o  o f  p a s s e n g e r s  o r  
p r o p e r t y  o r  any c l a s s  o r  c l a s s e s  t h e r e o f  f o r  
c o n p e n s a t i o n ,  w h e t h e r  o v e r  r e g u l a r  o r  
i r r e g u l a r  r o u t e s .  

g .  The t e r n  " c o n t r a c t  c a r r i e r 1 '  means any 
p e r s o n  which ,  u n d e r  i n d i v i d u a l  c o n t r a c t s  o r  
a g r e e m e n t s ,  engages  i n  t h e  t r a n s p o r t a t i o n ,  
o t h e r  t h a n  t r a n s p o r t a t i o n  r e f e r r e d  t o  i n  
p a r a g r a p h  ( h ) ,  by  n o t o r  v e h i c l e  o f  
p a s s e n g e r s  o r  p r o p e r t y  i n  c o n n e r c e  i n  t h e  
s t a t e  f o r  compensa t ion .  

By c o n t r a s t ,  a  " p r i v a t e  c a r r i e r "  was d e f i n e d  by  t h e  1951  , - 
l e g i s l a t u r e  i n  Idaho  Code 5 61-801(h)  a s :  

[A]ny p e r s o n  n o t  i n c l u d e d  i n  t h e  te rms 
1 1  I I common c a r r i e r "  o r  c o n t r a c t  c a r r i e r "  who 
o r  which t r a n s p o r t s  i n  conmerce i n  t h e  s t a t e  
b y  motor  v e h i c l e  p r o p e r t y  o f  which s u c h  
p e r s o n  i s  t h e  owner,  l e s s e e ,  o r  b a i l e e ,  when 
s u c h  p r o p e r t y  i s  f o r  t h e  p u r p o s e  o f  s a l e ,  
l e a s e ,  r e n t ,  o r  b a i l m e n t ,  o r  i n  t h e  
f u r t h e r a n c e  o f  any commerc ia l  e n t e r p r i s e .  

Thus ,  as m a t t e r s  s t o o d  f o r  t h r e e  decades  a f t e r  t h e  1951  
amendment t o  s e c t i o n  4 9 - 3 0 3 ( c ) ,  t h e  e x t e n t  o f  t h e  t e r m  
" c h a u f f e u r "  was c l e a r .  The t e rm c o v e r e d  "every  pe r son"  who was 
employed b y  a n o t h e r  f o r  t h e  p r i n c i p a l  p u r p o s e  o f  d r i v i n g  a 
motor  v e h i c l e ,  r e g a r d l e s s  o f  t h e  t y p e  o f  c a r r i a g e  engaged i n .  
It a l s o  c o v e r e d  "every  p e r s o n "  engaged i n  common o r  c o n t r a c t  
c a r r i a g e ,  r e g a r d l e s s  o f  t h e  s t a t u s  o f  ownersh ip  o f  v e h i c l e  o r  
goods .  
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The s t o r y  does  n o t  end t h e r e .  
I I 

I n  1982,  t h e  Idaho  
L e g i s l a t u r e  e n a c t e d  H.B. No. 645, r e p e a l i n g  s e c t i o n s  49-301 
t h r o u g h  49-306,  I d a h o  Code" a n d  "amending c h .  3 ,  t i t l e  4 9 ,  
I d a h o  Code, b y  t h e  a d d i t i o n  o f  a new s e c t i o n  49-301, Idaho 
Code, t o  p r o v i d e  d e f i n i t i o n s .  I '  I d a h o  S e s s .  Laws, c h .  9 5 ,  
p .  185 .  

As  a  r e s u l t  o f  t h e  1982 amendments,  s e c t i o n  49-301(2)  o f  
t h e  I d a h o  Code now d e f i n e s  " c h a u f f e u r "  as :  

a p e r s o n  who i s  employed by  a n o t h e r  f o r  t h e  
p r i n c i p a l  p u r p o s e  o f  d r i v i n g  a motor  v e h i c l e  i 

and a  p e r s o n  who d r i v e s  a  motor v e h i c l e  
w h i l e  i n  u s e  as a  p u b l i c  c o n t r a c t  o r  common 
c a r r i e r  o f  p e r s o n s  o r  p r o p e r t y .  

Tine new d e f i n i t i o n  p o s e s  a  problem. Under s e c t i o n  
4 9 - 3 0 3 ( c ) ,  as i t  e x i s t e d  from 1 9 5 1  t o  1982,  i t  was c l e a r  t h a t  
e v e r y  p e r s o n  employed b y  a n o t h e r  p r i m a r i l y  t o  d r i v e  a motor 
v e h i c l e  and e v e r y  p e r s o n  engaged i n  conmon o r  c o n t r a c t  c a r r i a g e  
w a s  a c h a u f f e u r .  Tne p l a i n  l a n g u a g e  o f  t h e  s t a t u t e - - " e v e r y  

I I p e r s o n  who . . . and e v e r y  p e r s o n  who . . . - - l e f t  no  doubt  
t h a t  a p e r s o n  was a  c h a u f f e u r  who met e i t h e r  o f  t h e s e  two 

I c o n d i t i o n s .  The wording o f  t h e  new d e f i n i t i o n - - ' a  p e r s o n  who . . . and a  p e r s o n  who . . . "--makes i t  p o s s i b l e  t o  a r g u e  t h a t  
one  must meet  b o t h  c o n d i t i o n s  i n  o r d e r  t o  b e  a  c h a u f f e u r .  
Under t h i s  r e a d i n g ,  a p e r s o n  would n o t  b e  a  c h a u f f e u r  u n l e s s  h e  , - 
o r  s h e  was b o t h  employed by  a n o t h e r  - and engaged i n  common o r  
c o n t r a c t  c a r r i a g e .  I n  s h o r t ,  anyone wno owned h i s  o r  h e r  own 
r i g  would b e  exempt from " c h a u f f e u r "  s t a t u s ,  even  though 
engaged i n  common o r  c o n t r a c t  c a r r i a g e  f o r  compensa t ion  on t h e  
p u b l i c  highways o f  t h e  s t a t e  o f  I d a h o .  

It i s  o u r  o p i n i o n  t h a t  t h e  l e g i s l a t u r e  d i d  n o t  i n t e n d  t h i s  
r e s u l t  by  i t s  amendment o f  I d a h o  Code 49-303 i n  1982.  For 
one  t h i n g ,  t h e  l a n g u a g e  o f  t h e  amendment i t s e l f  does  n o t  
r e q u i r e  s u c h  a  r e a d i n g .  The new d e f i n i t i o n  does n o t  i d e n t i f y  a  

I I s i n g l e  p e r s o n 1 '  and t h e n  enumera tn  two c o n d i t i o n s  t o  b e  met .  
R a t h e r ,  t h e  s t a t u t e  i d e n t i f i e s  two c o n d i t i o n s  u n d e r  e i t h e r  o f  
which "a p e r s o n "  s h a l l  b e  a  c h a u f f e u r .  

More i m p o r t a n t l y ,  t h e r e  i s  no i n d i c a t i o n  t h a t  t h e  1982 
l e g i s l a t u r e  i n t e n d e d  t o  work any  s i g n i f i c a n t  change i n  t h e  
d e f i n i t i o n  o f  " c h a u f f e u r "  b y  i t s  amendments t o  s e c t i o n  49-303. 

1 I The p u r p o s e  o f  t h e  1982 amendments was t o  t r a n s f e r  t h e  
a d m i n i s t r a t i o n  o f  c e r t a i n  f u n c t i o n s  from t h e  D e p a r t a e n t  o f  Law 
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Enforcement  t o  the I d a h o  T r a n s p o r t a t i o n  Depar tment .  I '  I d a h o  
S e s s .  Laws, c h .  9 5 ,  p .  1 8 5 .  The r e s u l t  was a c o m p l e t e  
r e c o d i f i c a t i o n  o f  s t a t u t e s  s p r e a d  t h r o u g h o u t  t i t l e s  4 0 ,  4 9 ,  61  
and  67  o f  t h e  I d a h o  Code. S i g n i f i c a n t l y ,  t h e  1982  l e g i s l a t u r e  
d i d  n o t  a n n o u n c e ,  as d i d  t h e  1 9 5 1  l e g i s l a t u r e ,  that  i t  was 
11 amending s e c t i o n  49-303 ,  I d a h o  Code, t o  r e d e f i n e  a  - 
c h a u f f e u r .  " C'napter 1 8 3 ,  I d a h o  S e s s  . Laws, 1951  (emphas is  
a d d e d ) .  

F i n a l l y ,  as a matter o f  p u b l i c  p o l i c y ,  i t  i s  i n c o n c e i v a b l e  
that  t h e  1982  l e g i s l a t u r e  wou ld  h a v e  i n t e n d e d  t o  exexipt a l l  
t h o s e  who own t h e i r  own r i g s  f rom q u a l i f y i n g  a s  a  "chauf feu i r ,  I I 

e ven  though  t h e y  m i g h t  b e  engaged  i n  common o r  c o n t r a c t  
c a r r i a g e .  The p reamble  t o  t h e  1 9 5 1  s t a t u t e  s t a t e s :  

The l e g i s l a t u r e ,  b e i n g  m i n d f u l  t h a t  t h e  
o p e r a t i o n  o f  motor  vebf c les  on t h e  h ighways  
o f  t h e  s a t e  o f  I d a h o  i s  a  p r i v i l e g e  and n o t  
a r i g h t ,  and  t h a t  c o n t r o l  o f  t h e  g r a n t i n s ,  
e x e r c i s e  a n d  u s e  o f  s u c h  p r i v i l e g e  1s 
n e c e s s a r y  i n  o r d e r  t o  i n s u r e  t h a t  t h e  p u 3 l i c  
h ighways  o f  t h e  s t a t e  s h a l l  b e  s a f e  f o r  t h e  
t r a n s p o r t a t i o n  o f  p e r s o n s  and p r o p e r t y ,  
r e a f f i r m s  i t s  b e l i e f  that  t h e  p r i v i l e g e  o f  
o p e r a t i n g  moto r  v e h i c l e s  on t h e  p u b l i c  
h ighways  s h a l l  n o t  b e  e x t e n d e d  t o  p e r s o n s  
n o t  p r o p e r l y  q u a l i f i e d  t o  h o l d  and  e x e r c i s e  
s u c h  p r i v i l e g e  . . . . 

I I I d .  The 1 9 5 1  p reamble  m e r e l y  r e a f f i r m s 1 '  a n  e x i s t i n g  p o l i c y .  - 
T h a t  p o l i c y  o f  i n s u r i n g  t h e  s a f e t y  on p u b l i c  h ighways  h a s  n o t  
been  a b r o g a t e d  b y  t h e  amendment o f  t h e  u n d e r l y i n g  s t a t u t e  i n  
1982 .  

We c o n c l u d e ,  i n  d i r e c t  r e s p o n s e  t o  t h e  q u e s t i o n s  posed  by  
y o u r  l e t t e r ,  t h a t  n e a r l y  a l l  o p e r a t o r s  whose l i v e l i h o o d  depends  
on  t h e  t r a n s p o r t a t i o n  o f  p e r s o n s  o r  goods must  h a v e  a  
c h a u f f e u r ' s  l i c e n s e .  T h i s  i n c l u d e s  a l l  c o n t r a c t  and common 
c a r r i e r s  and  t h e i r  employees .  No th ing  i n  t h e  s t a t u t o r y  h i s t o r y  

1 1  l e a d s  u s  t o  c o n c l u d e  t h a t  c a r r i a g e  o f  exempt" commodi t ies  
( s u c h  as s a n d  a n d  g r a v e l ,  t i m b e r  o r  a g r i c u l t u r a l  p r o d u c t s )  
would s e r v e  t o  exempt t h e  c a r r i e r  f rom s t a t u s  a s  a c h a u f f e u r .  

Among commerc i a l  h a u l e r s ,  the o n l y  p e r s o n s  exempt f rom 
c h a u f f e u r  s t a t u s  u n d e r  I d a h o  Code $ 43-303(2)  a r e  t h o s e  who a r e  
s e l f - e m p l o y e d  and  who t r a n s p o r t  p r o p e r t y  o f  which  t h e y  are  t h e  - 
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11 owner, l e s s e e ,  o r  b a i l e e ,  when such  p r o p e r t y  i s  f o r  t h e  
purpose  o f  s a l e ,  l e a s e ,  r e n t  o r  b a i l m e n t ,  o r  i n  t h e  fu r the rance  
o f  any commercial e n t e r p r i s e .  " Idaho Code § 61-801(h). A 
b a i l e e  i s  one who b e a r s  t h e  r i s k  o f  l o s s  i f  t h e  goods being 
t r a n s p o r t e d  a r e  l o s t  o r  d e s t r o y e d  wh i l e  i n  h i s  o r  h e r  
pos se s s ion .  

I n  most i n s t a n c e s ,  " d r i v e r  salesmen' '  w i l l  b e  chau f f eu r s .  
Again, t h e  on ly  excep t ion  would be  f o r  a  d r i v e r  salesman who 
was se l f -employed - and who was t h e  owner, l e s s e e  o r  b a i l e e  of  
t h e  goods be ing  t r a n s p o r t e d .  

f 

I hope t h i s  h a s  answered t h e  q u e s t i o n s  posed by your 
l e t t e r .  I f  you need f u r t h e r  i n f o r m a t i o n ,  p l e a s e  c o n t a c t  me. 

S i n c e r e l y ,  

John J .  McNahon 
Chief  Deputy At to rney  General  


