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D e a r  B i l l :  

I s s u e s :  , 

Your l e t t e r  a s k s  t h r e e  q u e s t i o n s :  

1. Does t h e  s t a t ?  f i r e  m a r s h a l  h a v e  a r r e s t  p o w e r s  i n  a r s o n  
c a s e s ?  

2 .  Does t h e  s t a t e  f i r e  m a r s h a l  h a v e  a u t h o r i t y  t o  c a r r y  
weapons  when d e a l i n g  w i t h  a r s o n  i n v e s t i g a t i o n s ?  

3 .  I s  t h e  o f f i c e  of s t a t e  f i r e  m a r s h a l  r e c o g n i z a b l e  a s  a  
l a w  e n f o r c e m e n t  a g e n c y  u n d e r  s t a t e  l a w ?  

C o n c l u s i o n s :  

1. The s t a t e  f i r e  m a r s h a l  h a s  a r r e s t  p o w e r s  i n  a r s o n  c a s e s .  

2 .  The s t a t e  f i r e  m a r s h a l  h a s  t h e  a b i l i t y  t o  c a r r y  a  
c o n c e a l e d  weapon d u r i n g  a n  a r s o n  i n v e s t i g a t i o n .  

3 .  The s t a t e  f i r e  m a r s h a l  i s  p r o p e r l y  r e c o g n i z e d  a s  a  l aw 
e n f o r c e m e n t  o f f i c i a l  and p e a c e  o f f i c e r .  



Mr. Bill Wallis c State Fire Marshal 
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ANALYSIS: 

The first two questions raised in your letter turn on the 
answer to the third question, namely, whether the office of 
state fire marshal is recognizable as a law enforcement agency 
under state law. Idaho Code S 19-5101(c) provides a useful 
definition of "law enforcement" as "any and all activities 
pertaining to crime prevention or reduction and law 
enforcement, including police, courts, prosecution, 
corrections, rehabilitation, and juvenile delinquency." Thus, 
a law enforcement agenc.y is any agency dealing with the 
prevention or reduction of crime and the enforcement of state 
laws. 

The office of state fire marshal falls within this 
definition. Under Idaho Code S 41-254, che state fire marshal 
has the power and duty to "enforce the uniform fire code." 
Under Idaho Code S 41-253, he has che duty to "administer and 
enforce this act," i.e., sections 41-253 through - 2 5 3  of the 
Code. Further, in his capacity as the state's chief arson 
investigation officer, the state fire marshal has broad powers 
in matters of "fire prevention and arson investigation." See 
Idaho Code S 41-25?. 

Even more importantly for purposes of this opinion, the 
position of state fire marshal should be recognized as that of 
a "peace officer" of the Sta.ce of Idaho. Idaho Code 5 31-257' 
oives the state fire marshal the "same responsibility and power ? 
In arson investigation as a county sheriff." He thus shares in 
the county sheriff Is status as a peace officer under Idaho Code 
S 19-310. In short, the state fire marshal, when shouldering 
the "same responsibility and power in arson investigstion as a 
county sheriff," must enforce the state laws. In view of the 
state fire marshal's responsibility to reduce or prevent arson 
and to exercise the powers of a sheriff in arson 
investigations, he comes within the definition of a "law 
enforcement" official and a "peace officer" whenever he is 
involved with an arson investigation. 

Because the state fire marshal is a peace officer, he may 
exercise arrest powers in the course of an arson 
investigation. Idaho Code 5 19-601 defines arrest and states 
that an arrest may be made by either a "peace officer or by a 
private person." Idaho Code S 19-603 enumerates the 
circumstances in which a peace officer can make an arrest, 
including the commission of a felony, of which arson is one. 
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S e e  I d a h o  Code 9 '3  18-801  t h r o u g h  - 8 0 4 .  I d a h o  Code 5 41-257 
c i r c u m s c r i b e s  t h e  e x e r c i s e  o f  t h e  s t a t e  f i r e  m a r s h a l ' s  powers  
a s  f o l l o w s :  

He s h a l l  n o t ,  h o w e v e r ,  i n t e r f e r e  a t  any  
t i m e  i n  t h e  o p e r a t i o n  o r  a d m i n i s t r a t i o n  
o f  any  f i r e  d e p a r t m e n t  o r  s h e r i f f  I s  
o f f i c e  e x c e p t  i n  m a t t e r s  o f  f i r e  
p r e v e n t i o n  and a r s o n  i n v e s t i g a t i o n  when 
r e q u e s t e d  by t h e  l o c a l  f i r e  
j u r i s d i c t i o n ,  s h e r i f f ' s  o f f  i c e  o r  
w r i t t e n  and s i g n e d  complaint o f  a n y  
p e r s o n  s e r v e d  by t h e  l o c a l  f i r e  
j u r i s d i c t i o n .  

T h u s ,  t h e  f i r e  m a r s h a l  h a s  been  g i v e n  che  e q u i v a l e n t  of t h e  
s h e r i f f ' s  p o w e r ,  i n c l u d i n g  t h e  power t o  a r r e s t ,  b u t  o n l y  w i t h  
r e s p e c t  t o  f i r e  p r e v e n t i o n  and a r s o n  i n v e s t i g a t i o n  when 
r e q u e s t e d .  I n  t h e  n a t u r e  of  t h i n g s ,  an  a r s o n  i n v e s t i g a t i o n  
would r a r e l y  p r e s e n t  a  s i t u a t i o n  j u s t i f y i n g  a  w a r r a n t l e s s  
a r r e s t .  H e r e ,  a s  e l s e w h e r e ,  t h e  s t a c u c e  e n v i s i o n s  c l o s e  
c o o p e r a t i o n  be tween  t h e  s t a t e  f i r e  m a r s h a l  and l o c a l  law 
e n f o r c e m e n t  o f f i c i a l s .  

The s e c o n d  q u e s t i o n  c o n c e r n s  t h e  a b i l i i y  of che  s t a t e  f i r e  
m a r s h a l  t o  c a r r y  weapons when d e a l i n g  w i t h  a r s o n  
i n v e s t i g a t i o n s .  I d a h o  Code S 18-3302  o u t l i n e s  t h e  c o n c e a l e d  
and d a n g e r o u s  weapons which  a r e  i l l e g a l  i n  I d a h o  and t h e  
p u n i s h m e n t s  f o r  v i o l a t i o n  of t h e  l aw .  I t  a l s o  e x c e p t s  f rom t h e  
l aw p o s s e s s i o n  of t h e  s p e c i f i e d  c o n c e a l e d  rieapons b y ,  among 
o t h e r s ,  o f f i c i a l s  of t h e  s L a t e  of I d a h o  and p e a c e  o f f i c e r s .  
The c h i e f  a r s o n  i n v e s t i g a t i o n  o f f i c e r ,  a p p o i n t e d  by t h e  
d i r e c t o r  of t h e  d e p a r t r n e n ~  of i n s u r a n c e  w i t h  che  a p p r o v a l  of 
t h e  g o v e r n o r ,  i s  an  o f f i c i a l  o f  t h e  s t a t e  o f  I d a h o  a n d ,  a s  s e t  
f o r t h  a b o v e ,  a  p e a c e  o f f i c e r .  He i s  t h e r e f o r e  a l l o w e d  t o  c a r r y  
a c o n c e a l e d  weapon d u r i n g  a r s o n  i n v e s t i g a t i o n s .  

S i n c e r e l y ,  

~ O H N  J .  McMHON 
C h i e f  Deputy  


