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D e a r  Ms. Brown: 
C 

Your l e t t e r  of A p r i l  2 6 ,  1 9 8 5 ,  r e q u e s t s  l e g a l  g u i d a n c e  
r e g a r d i n g  a  p r o p o s e d  c o m m i s s i o n  r u l e  r e l a t i n g  t o  f u n d i n g .  I t  
i s  o u r  u n d e r s t a n d i n g  t h a t  R e p r e s e n t a t i v e  Ron S l a t e r  h a s  
p r e s e n t e d  t x o  p r o p o s a l s .  The l a n g u a g e  of  t h e  f i r s t  p r o p o s e d  
r u l e  i s  a s  f o l l o w s :  

G r a n t s  w i l l  b e  d e n i e d  t o  e i t h e r  g r o u p s  o r  
i n d i v i d u a l s  who p r e s e n t  ' m a t e r i a l  w h i c h ,  when 
c o n s i d e r e d  a s  a  w h o l e  c a n  b e  r e a s o n a b l y  s a i d  10 

c o n s t i t u t e  a  g r o s s  i n d i g n i t y  t o  e i t h e r  a  
r e l i g i o u s  o r  e t h n i c  i n t e r e s t .  S u c h  g r a n t  
d e n i a l  s h a l l  r e m a i n  i n  e f f e c t  f o r  o n e  ( 1 )  y e a r  
a f t e r  s u c h  p r e s e n t a t i o n  h a s  b e e n  made.  

A p p e a l s  f r o m  a n y  j u d g m e n t  made by t h e  a c t i n g  
Commiss ion e x e c u t i v e  w i l l  b e  h e a r d  by t h e  
E x e c u t i v e  Board  of  t h e  Commiss ion.  P u b l i c  
comment w i l l  b e  c o n s i d e r e d .  

I n  t h e  a l t e r n a t i v e ,  R e p r e s e n t a t i v e  S l a t e r  s u g g e s t s  t h a t  t h e  
f i r s t  p a r a g r a p h  m i g h t  r e a d  a s  f o l l o w s :  
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The b o a r d  o r  a  p o l i t i c a l  s u b d i v i s i o n  s h a l l  n o t  
p r o v i d e  g r a n t s ,  l o a n s  o r  o t h e r  f o r m s  of  
a s s i s t a n c e  t o  a r t i s t i c  a c t i v i t i e s  w h i c h ,  t a k e n  
a s  a  x h o l e ,  h a v e  t h e  e f f e c t  of d e f a m i n g  o r  
i n c i t i n g  c o n t e m p t  a g a i ~ s t  p e r s o n s  on t h e  b a s i s  
of r a c e ,  c o l o r ,  c r e e d ,  r e l i g i o n ,  o r  n a t i o n a l  
o r i g i n .  

QUESTION PRESENTED 

You h a v e  r e q u e s t e d  t h a t  we r e v i e w  w h e t h e r  t h e  p r o p o s e d  
r u l e s ,  i f  a d o p t e d ,  would  s u r v i v e  c o n s t i t u t i o n a l  s c r u t i n y .  

CONCLUSION 

Your q u e s t i o n  i n v o l v e s  complex  a r e a s  of c o n s t i t u t i o n a l  l a w ,  
a n d  c o u r t  d e c i s i o n s  on s i m i l a r  i s s u e s  h a v e  p r o d u c e d  n o n u n i f o r m  
and  s o m e t i m e s  c o n t r a d i c t o r y  r e s u l t s .  However ,  we b e l i e v e  t h a t  
t h e  p r o p o s e d  r u l e s  may f a i l  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r  i n  
t h a t  a  c o u r t  m i g h t  h o l d  t h e c  t o :  ( 1 )  r e s u l t  i n  a  p a t t e r n  of  
d i s c r i m i n a t i o n  impinging upon F i r s t  Amendment r i g h t s ;  ( 2 )  
impose  a n  u n c o n s t i t u t i o n a l  c o n d i t i o n  on t h e  ak-ard of  a 
g o v e r n m e n t a l  s u b s i d y ;  ( 3 )  b e  i m p e r m i s s i b l y  v a g u e ;  a n d / o r  ( 4 )  be 
o v e r b r o a d .  

ANALYSIS 

A .  P a t t e r n  of D i s c r i m i n a t i o n  I m ~ i n g i n g  u p o n  ~ i r s t  
AnenOnent Rights 

The F i r s t  Ameridment p r o r e c t s  t h e  r i g h t s  of  t h e  v i e w e r s  of 
p r o d u c t i o n s . 1  The C o n s t i t u r i o n  a l s o  a p p e a r s  co p r o t e c t  p r o g r a m  
p r o d u c e r s ,  d o  o c c u p y  a  p o s i t i o n  a n a l o g o u s  t o  p e r f o r m e r s  i n  
a u d i t o r i u m s  o r  s ~ e a k e r s  i n  p u b l i c  a r e a s  whose r i g h t s  a r e  
c l e a r l y  p r o t e c t e d . 2  A c o n t e n t - b a s e d  d e c i s i o n  by a  g o v e r n m e n t a l  

l ~ e e  - Red L i o n  B r o a d c a s r i n g  Co. v .  FCC, 395 U.S. 3 6 7 ,  89 
S . C t .  i 7 9 4 ,  23  L.Ed.2d 3 7 1  ( 1 9 6 9 ) .  

2 ~ e e  - S o u t h e a s t e r n  P r o m o t i o n s ,  L t d .  v .  C o n r a d ,  420 U.S,  5 0 ,  
9 5  S . C t .  1 2 3 9 ,  43 L.Ed.2d 4 4 8  ( 1 9 7 5 ) .  
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agency may constitute an unlawful prior restraint upon a 
producer whose program cannot be produced and upon viewers who 
are unable to view it if the editorial judgment of the 
governmental agency is based on constitutionally inpermissible 
factors. 3 

The fact that the commission is engaged in an activity 
involving editorial decision-making does not automatically 
violate the First Amendment. The commission necessarily must 
exercise an editorial function and be selective in what it 
funds. The state's possession of editorial power will not, 
however, foreclose inquiry into the method of its exercise. 

In the case of Advocates for the P.rts v. T h ~ m s o n , ~  the 
Governor and Council of New Hampshire refused to approve an art 
grant for a literary magazine on the ground that it had 
published a poem which contained offensive language and 
imagery. The New Hampshire Commission on the Arts, created to 
administer the grants of the National Endowment for the Arts, 
routinely submitted grants of over $500.00 ro the Governor and 
Council for review. 

Several organizations and individuals sought federal 
judicial intervention, arguing rhat the Governor's action 
constituted a prior restraint in contravention of the First 
Amendment. The Court of Appeals for the First Circuit found 
the doctrine of prior restraint inapplicable: 

But public funding of the arts seeks "not to 
abridge, restrict, or censor speech, but rather 
to use public money to facilitate and enlarge" 
artistic expression. A disappointed grant 
applicant cannot complain that his work has 
been suppressed, but only that another's has 

j ~ e e  - Note, "Freeing Public Broadcasting from Unconsti- 
tutional Restraints," 89 Yale Law Journal 719, 738 (1980). 

4 ~ 3 2  F.2d 792 (1st Cir. 1976), cert. denied, 429 U.S. 894 
(1976) (citations omitted). 
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been promoted in its stead. The decision to 
withhold support is unavoidably based in some 
part on the "subject matter" or "content" of 
expression, for the very assumption of public 
funding of the arts is that decisions will be 
made according to the literary or artistic 
worth of competing applicants. Given this 
focus on the comparative merit of literary and 
artistic works equally entitled to first 
amendment protection as "speech," courts. have 
no particular institutional competence 
warranting case-by-case participation in the 
allocation of funds. 5 

The Thomson case thus appears to stand for the principle 
that the "disappointed grant applicant" cannot expect to have a 
federal court adjudicate the relative "literary or artistic 
xorth of competing applicants." Nor will a federal court 
!'require an objective measure of artistic merit as a natter of 
constitutional law. "6 

-. 

The First Circuit cautioned, however, that its decision did 
not countenance a pattern of discrimination. The court stated: 

A claim of discrimination would be another 
matter. The real danger in the injection of 
government money into the marketplace of ideas 
is thar. the market will be distorteC by the 
promotion of certain messages but not others. 
To some extent this danger is tolerable because 
counterbalanced by the hope that public funds 
will broaden the range of ideas expressed. Ijut 
if the danger of distortion xere to be evi- 
denced by a pattern of discrimination impinging 

51d. - at 795-790 (citations omitted). 
61d. - at 797. 
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on t h e  b a s i c  f i r s t  amendment r i g h t  t o  f r e e  and 
f u l l  d e b a t e  o n  m a t t e r s  o f  p u b l i c  i n t e r e s t ,  a  
c o n s t i t u t i o n a l  remedy would  s u r e l y  be  
a p p r o p r i a t e . '  

The c o u r t  t h e n  n o t e d  t h a t  d i s t r i b u t i o n  o f  a r t  g r a n t s  on t h e  
b a s i s  of  s u c h  e x t r i n s i c  c o n s i d e r a t i o n s  a s  t h e  a p p l i c a n t s f  
p o l i t i c 2 1  v i e w s ,  a s s o c i a t i o n s ,  o r  a c t i v i t i e s  would  v i o l a t e  t h e  
E q u a l  P r o t e c t i o n  C l a u s e ,  i f  n o t  t h e  F i r s t  Amendment, by 
p e n a l i z i n g  t h e  e x e r c i s e  of z h o s e  f r e e d o m s .  8 

I n  t h e  Thomson c a s e ,  t h e  N e w  E a ~ p s h i r e  a u t h o r i t i e s  had  n o t  
a d o p t e d  a  w r i t t e n  r e g u l a t i o r ,  r e g a r d i n g  t h e  a p p r o p r i a t e  c o n t e n t  
o f  p r o j e c t s  e l i g i b l e  f o r  f u n d i n g .  By c o n t r a s t ,  i f  t h e  I d a h o  
c o m m i s s i o n  w e r e  t o  a d ~ p t  P - e p r e s e n t a t i v e  S l a t e r f s  p r e p a r e d  
r e g u l a t i o n s ,  i t  would  f o r m a l i z e  by c o d i f i c a t i o n  r u l e s  r e q u i r i n g  
t h e  c o m m i s s i o n  t o  t e m p e r  i t s  o t h e r w i s e  s u b j e c t i v e  judgment  
r e g a r d i n g  t h e  a r t i s t i c  m e r i t  o f  a  p r o p o s a l  b y  c o n s i d e r a t i o n  of 
i s s u e s  e x t r a n e o u s  t o  a r t i s t i c  m e r i t  s u c h  a s  w h e t h e r  a  p r o j e c t  
c o n s t i t u t e s  a  l l g r o s s  i n d i g n i t y  t c  e i t h e r  a  r e l i g i o u s  o r  e t h n i c  

- i n t e r e s t r 1  o r  l l i n c i t e s  c o n t e m p t  a g a i n s t  p e r s o n s  o n  t h e  b a s i s  of 
r a c e ,  c o l o r ,  c r e e d ,  r e l i g i o n ,  o r  n a t i o n a l  o r i g i n . "  Such 
c o d i f i c a t i o n  may g i v e  r i s e  t o  t h e  v e r y  t y p e  o f  a  p a t t e r n  of 
d i s c r i n i n a r i o n  w h i c h  t h e  Thomson c a s e  p r o s c r i b e d .  

I n  s h o r t ,  w h i l e  a d o p t i o n  of c o n c i s e  and  c l e a r  s t a n d a r d s  may 
b e  i m p r a c t i c a l  i n  t h e  p r e s e n t  c o n t e x t ,  t h e  c o m m i s s i o n  may n o t  
a d o p t  a  r e g u l a t o r y  f r a m e w o r k  w h i c h  i n h i b i t s  i t s  r e v i e w  of  a  
p r o j e c t ' s  a r t i s t i c  m e r i t  and c l e a r l y  i m p l i c a t e s  t h e  F i r s t  
Amendment r i g h t s  of  p r o d u c e r s  a n d  c o n s u m e r s  of a r t i s t i c  
p r o j e c t s .  The I d a h o  L e g i s l a t u r e  c r e a t e d  t h e  c o m n i s s i o n  t o  
s t i m u l a t e  a n d  e n c o u r a g e  t h e  a r t s  a n d  a s s i s t  f r e e d o m  of a r t i s t i c  
e x p r e s s i o n .  9 The p r o p o s e d  r e g u l a t i o n s  would  i n s t e a d  r e q u i r e  
t h e  c o m m i s s i o n  t o  r e v i e w  i s s u e s  e x t r a n e o u s  t o  a r t i s t i c  m e r i t  i n  
making i t s  f u n d i n g  d e c i s i o n s .  S h o u l d  t h e  c o m m i s s i o n  a d o p t  s u c h  
r e g u l a t i o n s ,  l i t i g a t i o n  i s  l i k e l y .  I n  a n y  s u c h  l i t i g a t i o n ,  t h e  
c o m m i s s i o n  would  be  i n  a  p o s i t i o n  o f  d e f e n d i n g  a  r u l e  w h i c h  

7 ~ d .  - a t  7 9 8  ( c i t a t i o n s  o m i t t e d ) .  

g ~ e e  I d a h o  Code 5 6 7 - 5 6 0 5 .  
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r e s t r i c t s  t h e  f r e e d o m  o f  a r t i s t i c  e x p r e s s i o n  w h i c h  t h e  com- 
m i s s i o n  i s  s t a t u t o r i l y  c h a r g e d  w i t h  e n c o u r a g i n g .  

E .  U n c o n s t i t u t i o n a l  C o n d i t i o n  

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  l o n g  h e l d  t h a t  t h e  
g o v e r n m e n t  may n o t  d e n y  a  v a l u a b l e  g o v e r n m e n t a l  b e n e f i t  on a  
g r o u n d  t h a t  i n f r i n g e s  upon a  c o n s t i t u t i o n a l  r i g h t .  1 0  D e n i a l  of  
a  b e n e f i t  on s u c h  a  b a s i s  r e q u i r e s  a n  i n d i v i d u a l  t o  f o r e g o  a  
c o n s t i t u t i o n a l  r i g h t  t o  r e c e i v e  a  g o v e r n m e n t a l  b e n e f i t ,  t h u s  
p l a c i n g  a n  u n c o n s t i t u t i o n a l  c o n d i t i o n  o n  t h e  b e n e f i t .  

F o r  a t  l e a s t  a  q u a r t e r - c e n t u r y ,  t h i s  C o u r t  h a s  
made c l e a r  t h a t  e v e n  t h o u g h  a  p e r s o n  h a s  no  
" r i g h t n  t o  a  v a l u a b l e  g o v e r n m e n t a l  b e n e f i t  a n d  
e v e n  t h o u g h  t h e  g o v e r n m e n t  may d e n y  him t h e  
b e n e f i t  f o r  a n y  number  of  r e a s o n s ,  t h e r e  a r e  
some r e a s o n s  uDon w h i c h  t h e  g o v e r n m e n t  may n o t  
r e l y .  I t  may h o t  d e n y  a  b e n e f i t  t o  a  p e r s o n  o n  
a  b a s i s  t h a t  i n f r i n g e s  h i s  c o n s t i t u t i o n a l l y  
p r o t e c t e d  i n t e r e s t s - - e s p e c i a l l y ,  h i s  i n t e r e s t  
i n  f r e e d o m  of  s p e e c h .  F o r  i f  t h e  g o v e r n m e n t  
c o u l d  d e n y  a  b e n e f i t  t o  a  p e r s o n  b e c a u s e  of  h i s  
c o n s t i t u t i o n a l l y  p r o t e c t e d  s p e e c h  o r  a s s o c i -  
a t i o n s ,  h i s  e x e r c i s e  of  t h o s e  f r e e d o m s  would  i n  
e f f e c t  b e  p e n a l i z e d  a n d  i n h i b i t e d .  T h i s  would  
a l l o w  t h e  g o v e r n m e n t  t o  " p r o d u c e  a r e s u l t  w h i c h  
[ i t ]  c o u l d  n o t  command d i r e c t l y . " l l  

T h e a t r i c a l  p r o d u c t i o n s  a n d  o t h e r  f o r m s  o f  l i v e  a r t i s t i c  
e x p r e s s i o n  s u p p o r t e d  by t h e  c o m m i s s i o n  a r e  p r o t e c t e d  by t h e  
F i r s t  Amendment.12 

The p r o p o s e d  r u l e s  would  r e q u i r e  t h e  c o m m i s s i o n  t o  
c o n d i t i o n  i t s  g r a n t  of t h e ' b e n e f i i  of f u n d i n g  upon t h e  c o n t e n t  

l 0 p e r r y  v .  S i n d e r m a n n ,  408 U.S. 5 9 3 ,  5 9 7 ,  92 S . C t .  2694,  33 
L .Ed .2d  570 ( 1 9 7 2 ) .  

l l l d .  - ( e m p h a s i s  a d d e d )  ( c i t a t i o n s  o m i t t e d ) .  

1 2 s c h a d  v .  Borough  of M t .  E p h r a i m ,  452 U.S. 6 1 ,  6 5 ,  1 0 1  
S . C t .  2176,  2180,  68 L .Ed .26  6 7 1  ( 1 9 8 1 ) .  



Ms. B e t t y  Brown 
A c t i n g  E x e c u t i v e  C i r e c t o r  

i I d a h o  Commiss ion  o n  t h e  A r t s  
May 2 4 ,  1 9 8 5  - -. 
P a g e T  - - 

o f  t h e  m a t e r i a l  p r e s e n t e d  b y  i n d i v i d u a l s  o r  g r o u p s .  B e c a u s e  
f u n d a m e n t a l  F i r s t  Amendment r i g h t s  a r e  i n v o l v e d ,  a n  e x t r e m e l y  
s t r o n g  s h o w i n g  i s  n e c e s s a r y  t o  s u p p o r t  a  f i n d i n g  of  c o n s t i -  
t u t i o n a l i t y .  T h e  p r o p o s e d  r u l e s  w o u l d  h a v e  t o  f f s u r v i v e  
e x a c t i n g  s c r u t i n y "  by a  c o u r t . 1 3  I n  a  c h a l l e n g e ,  t h e  s t a t e  
w o u l d  b e a r  t h e  b u r d e n  o f  j u s t i f y i n g  t h e  r u l e . 1 4  F u r t h e r m o r e ,  
t h e  s t a t e  m u s t  show a  w e i g h t y  s t a t e  i n t e r e s t  u n d e r l y i n g  t h e  
r u l e . 1 5  T h e  s t a t e  m u s t  a l s o  show t h a t  t h e  r u l e s  r e p r e s e n t  t h e  
l e a s t  d r a s t i c  means  o f  p r o t e c t i n g  t h e  g o v e r n n e n r a l  i n t e r e s t  
i n v o l v e d .  1 6  

F i n a l l y ,  w h i l e  t h e  g o v e r n m e n t  m u s t  n e c e s s a r i l y  make a  
c o n t e n t - b a s e d  d e c i s i o n  when  i t  s e e k s  r o  p r o m o t e  f r e e  e x p r e s s i o n  
i n  a r e a s  s u c h  a s  p u b l i c  b r o a d c a s t i n g  a n d  s u b s i d i z a t i o n  o f  t h e  
a r t s , l 7  a  c o u r t  w i l l  " r e v i e w  w i t h  p a r t i c u l a r  c a r e  a n y  c l a i m  
t h a t  t h e  g o v e r n m e n t a l  b o d y  i s  a c t u a l l y  a t r e m p t i n g  t o  s u p p r e s s  
c o n t r o v e r s i a l ,  p o l i t i c a l ,  o r  o t h e r  f o r m s  o f  e x p r e s s i o n ,  r a t h e r  
t h a n  a t t e m p t i n u  t o  p r o n o t e  c e r t a i n  l i m i t e d  f o r m s  of 
e n t e r t a i n m e n t . " l 8  I n  f a c e  o f  s u c h  a  c l a i m ,  t h e  c o u r t  w i l l  
e x a m i n e  w h e t h e r  t h e  c o m m i s s i o n  h a s  e m p l o y e d  a  " c l e a r ,  p r e c i s e l y  

- d r a w n ,  o b j e c t i v e  s t a n d a r d "  i n  c h o o s i n g  t h e  p r o d u c t i o n s  i t  
w i s h e s  t o  p r o n o t e . l S  T h e  N i n t h  C i r c u i t  h a s  s t a t e d :  

[ T l h e  more  s u b j e c t i v e  t h e  s t a n d a r d  u s e d ,  t h e  
m o r e  l i k e l y  t h a t  t h e  c a t e g o r y  w i l l  n o t  m e e t  t h e  

1 3 ~ u c k l e ~  v .  V a l e o ,  424  U .S .  1, 6 4 ,  9 6  S . C t .  6 1 2 ,  46 
L . E d . 2 d  659  ( 1 9 7 6 ) .  

l d ~ o s e n  v .  P o r t  o f  P o r t l a n d ,  6 4 1  F . 2 d  1 2 4 3 ,  1 2 4 6  ( 9 t h  Cir.  
1 ' 3 8 1 ) .  

1 7 A d v o c a t e s  f o r  t h e  A r t s  v .  Thomsorl ,  5 3 2  F . 2 d  792  ( 1 s t  Cir. 
1 9 7 6 ) ,  c e r t .  d e n i e d ,  4 2 9  U.S .  8 9 4  ( 1 9 7 6 ) .  

1 8 ~ i n e v i s i o n  C o r p .  v .  C i t y  of  B u r b a n k ,  745  F . 2 d  a t  575 .  
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r e q u i r e m e n t s  o f  t h e  F i r s t  Amendment ;  f o r ,  when 
g u i d e d  o n l y  by  s u b j e c t i v e ,  a m o r p h o u s  s t a n d a r d s ,  
g o v e r n m e n t  o f f i c i a l s  r e t a i n  t h e  u n b r i d l e d  
d i s c r e t i o n  o v e r  e x p r e s s i o n .  T h a t  i s  condemned 
bv t h e  F i r s t  Amendment .  L u  

T h e  two  s t a n d a r d s  p r o p o s e d  i n  t h i s  c a s e  may b e  t o o  a m o r p h o u s  t o  
s a t i s f y  t h e  F i r s t  Amendment .  What c o n s t i t u t e s  "a g r o s s  
i n d i g n i t y  t o  . . . a  r e l i g i o u s  o r  e t h n i c  i n t e r e s t "  o r  h a s  " t h e  
e f f e c t  o f  d e f a m i n g  o r  i n c i t i n g  c o n t e m p t  a g a i n s t  p e r s o n s  on  t h e  
b a s i s  o f  r a c e ,  c r e e d ,  r e l i g i o n ,  o r  n a t i o n a l  o r i g i n "  i s  
n e c e s s a r i l y  a  s u b j e c t i v e  j u d g m e n t  w h i c h  c o u l d  b e  h e l d  t o  p l a c e  
" u n b r i d l e d  d i s c r e t i o n "  i n  t h e  c o n m i s s i o n ' s  h a n d s .  

I n  a d d i t i o n ,  when t h e  d e c i s i o n  w i l l  b e  made by a b o d y  
s u b j e c t  t o  p o l i t i c a l  p r e s s u r e s ,  t h e  c o u r t  w i l l  s c r u t i n i z e  i t  
m o s t  c a r e f u l l y  b e c a u s e  I t a t  t i m e s  t h e  w i l l  o f  t h e  m a j o r i t y  may 
f o r  t h e  moment r u n  c o n t r a r y  t o  t h e  p r o t e c t i o n s  t h a t  t h e  F i r s t  
Amendment a f f o r d s  p o l i t i c a l  a n d  o c h e r  c o n t r o v e r s i a l  f o r m s  o f  
e x p r e s s i o n . " 2 1  The  a t t e m p t  i n  t h e  p r o p o s e d  r u l e s  t o  i n v o l v e ,  

- -  t h e  p u b l i c  i n  s u c h  d e c i s i o n s  may o n l y  s e r v e  t o  p o l i t i c i z e  t h e  
p r o c e s s  a n d  t h u s  e x a c e r b a t e  r a t h e r  t h a n  c u r e  t h e  p r o b l e m .  

I n  summary ,  t h e  c o m m i s s i o n  c a n n o t  c o n d i t i o n  a  g o v e r n m e n t a l  
b e n e f i t  u p o n  f o r f e i t u r e  o f  a  F i r s t  Amendment r i g h t .  B e c a u s e  a  
f u n d a m e n t a l  r i g h t  i s  i n v o l v e d ,  t h e  s t a t e  m u s t  m e e t  a  h e a v y  
b u r d e n  t o  s u p p o r t  t h e  p r o p o s e d  r u l e .  A r e v i e w i n g  c o u r t  w o u l d  
s u b j e c t  t h e  p r o p o s e d  r u l e  t o  s t r i c t  s c r u t i n y - - e s p e c i a l l . y  i n  
l i g h t  o f  t h e  c o m m i s s i o n f s  d u t y  I f t o  e n c o u r a g e  a n d  a s s i s t  f r e e d o m  
o f  e ~ p r e s s i o n . ~ ' 2 2  I t  i s  o u r  o p i n i o n  t h a t  t h e  p r o p o s e d  r u l e  
w o u l d  p r o b a b l y  n o t  w i t h s t a n d  j u d i c i a l  s c r u t i n y .  

C .  V a g u e n e s s  a n d  O v e r b r e a d r h  

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  s t a t e d  t h a t  " i t  i s  a 
b a s i c  p r i n c i p l e  o f  d u e  p r o c e s s  t h a t  a n  e n a c t m e n t  i s  v o i d  f o r  

201d.  - ( e m p h a s i s  a d d e d ) .  

2 1  1 d .  - 
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vagueness if its prohibitions are not clearly defined.1123 
Vagueness in the First Amendment area must be strictly 
curtailed because ambiguity may have a "chilling effect" by 
inhibiting citizens from exercising their fundamental consti- 
tutional rights.24 A greater degree of specificity is 
therefore demanded when a regu.lation impinges on the First 
~mendrnent .25 The complementary doctrine of overbreadth is 
based on the principle that a "clear and precise enactment may 
nevertheless be overbroad if in its reach it prohibits 
constitutionally protected conduct."26 

The standard used in determining whether a challenged rule 
is vague is whether "men of conmcn intelligence must 
necessarily guess at its meaning .lf Z 7  The proposed rules are 
both vague. Men of common intelligence would not necessarily 
agree as to what constitutes "a gross indignity to either a 
religious or an ethnic interest." Similarly, men of common 
intelligence would likely disagree regarding what "has the 
effect of . . . inciting contempt against persons on the basis 
of race, color, creed, religion or national origin." In ( - addition, both alternatives can apply to cover constitutionally 
protected expression. For example, even the works of 
Shakespeare and Mark Twain are periodically assailed as 
"inciting contemptf1 or presenting "a gross indignity" to 
various religious and ethnic groups. 

In the Seventh Circuit case of Collin v. Smith, an 
ordinance which prohibited dissemination of material I1vhich 
promotes and incites hatred against persons by reason of their 

23~rayned v .  City of Rockford, 468 U.S. 104, 108, 92 S.Ct. 
2294, 33 L.E6.2d 222 (1972). 

25~mith v. Goguen, 415 U.S. 566, 572-73, 94 S.Ct. 1242, 39 
L.Ed.2d 605 (1974). 

26~rayned v. City of Rockford, 408 U.S. at 114. 

27~roadrick v .  Oklanoma, 413 U.S. 601, 607, 93 S.Ct. 2908, 
2915, 37 L.Ed.2d 830 (1973). 
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race, national origin or religion, and is intended to do so" 
was struck down as unconstitutional based on the doctrine of 
overbreadth and to a lesser degree on the doctrine of 
vagueness. 28 As one of the proposed commission rules is almost 
identical to that ordinance, the Collin case offers compelling 
authority for the proposition that the proposed rule would be 
held overbroad and vague. 

In summary, the Constitution requires that administrative 
rules, like laws, have sufficient clarity to allow for uniform 
interpretation and application. In addition, a rule must not 
be overbroad so as to prohibit protected expression in an 
attempt to reach unprotected expression: It is probable that 
both formulations of the proposed rule would fall short of the 
constitutional requirements. 

It is the opinion of this office 
were subjected to a constitutional ' - be held to: (1) result in a 
impinging upon First Amendment 
unconstitutional condition on the 
subsidy; (3) be impermissibly vague; 

that if the proposed rules 
challenge they would like13 
pattern of discrimination 
rights; (2) impose an 
award of a governmental 

and/or (4) be overbroad. 

Very truly yours, 

~ h e i l a  Glusco Bush 
Deputy Attorney General 
Administra.tive Law and Litigation 
Division 

SGB : ams 

28~o11in v .  Smith, 578 F.2d 1.197, 1207 (7th Cir. 1978), 
cert. denied 439 U.S. 916 (13j8). 


