
JIM JONES 
ATTORNEY GENERAL 

S T A T E  O F  I D A H O  
OFFICE OF THE ATTORNEY GENERAL 

B O I S E  83720 

March 4, 1985 

Chief James E. ~ o n t ~ o m e k ~  
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R 2 :  kiandicap Parking 

Dear 

THIS IS NOT A3 OFFICIAL ATTORNZY GESEXG OPINION 
AND IS SVBI4ITTED SBLELY TO PROVIDE LEGAL GUIDANCS 

Chief tgomery: 

TELEPHONE 
I2081 3 3 2 . 2 2 0 0  

You have asksci for le2al guidance or. txc related 
questions: First, whether it is optionai or mandatory for 
police officers to enforce handicap parklnq privileges; and, 
second, whether the or'ficers may issue a surrimcns by ticketing 
the illegally parked vehicle rather than personally citing the 
individual who parks the vehicle. 

Handicap parking privileges nay apply to parkin? in public 
parking areas as well as to parking on property which, though 
privately owned, is open to the public for vehicular travel. 
With regard to the former, there is a clear duty on the part or' 
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l a w  e n f o r c e m e n t  o f f i c e r s  t o  e n f o r c e  a l l  p r o v i s i o n s  o f  s t a t e  
l a w ,  i n c l u d i n g  . i n f r a c t i o n  p r o v i s i o n s  f o r  i n t e r f e r i n g  w i t h  
h a n d i c a p p e d  p a r k i n g  p r i v i l e g e s .  I d a h o  Code §s 50-209,  
3 1 - 2 2 0 2 ( 2 ) .  

W i t h  r e g a r d  t o  p a r k i n g  o n  p r i v a t e  p r o p e r t y  o p e n  t o  t h e  
p u b l i c ,  I d a h o  Code 49-594 p r o v i d e s  t h a t  t h e  owner  o f  r e z l  
p r o p e r t y  w h i c h  i s  o p e n  t o  v e h i c u l a r  t r a v e l  b y  t h e  p u b l i c  may 
r e q u i r e  o t h e r ,  d i f f e r e n t ,  o r  a d 6 i t i o n a l  c o n d i t i o n s  f o r  
m o t o r i s t s '  u s e  o f  t h e  p r o p e r t y  t h a n  t h o s e  p r o v i s i o n s  e n u n e r a t e d  
i n  s t a t e  l a~ . . i s .  i n  t h e  ~ ; o r d s  o f  t h e  s t a t u t e ,  n o t h i z q  p r o h i b i t s  
I-  he owner  o f  s u c h  r e a l  p r ~ s e r t y  f r o 5  " o t h e r x i s e  r e g u l z t i n g  s u c h  
u s e  a s  'may sesg b e s t  t o  s u c h  o w n e r . "  I d z h o  Code § 49-594 .  i n  
k e e p i n g  k i t h  t h i s  - . p . o l i c y  e x p r e s s i o n ,  - I d a h o  Code 49-533 
a l l o w s ,  b u t  d o e s  n o t  r e q u i r e  p r i v a t e  p r o p e r t y  o t j n e r s  whose  
p r o g e r i y  i s  0 2 e n  t o  p u b l i c  u s s  t o  Z e s i g n z t s  p a r k i n ;  z ~ n c s  and  
s p a c e s  f o r  t h e  h a n d i c a p p e d .  

S u ? ) s e c t i o r !  2 o f  I c 2 a h ~  Code  § 44-698 rnakss i t  a n  i n f r a c t i o n  
o f f e n s e  t o  p a r k  i n  s ~ z c e s  d e s i g n a t e d  f o r  t h e  h a n d i c a p p e d ;  
b e c a u s e  i t  r e l a t e s  b a c k  t o  S u b s e c t i o n  1 ,  t h e  p r o h i b i t i o n  
a p p l i e s  w h e t h e r  t h e  p a r k i n g  i n f r a c t i o n  o c c u r s  o n  p u b l i c  
p r o ~ e r t y  o r  o n  p r i v a t e  p r o 2 e r t y  o p e n  t o  p u b l i c  u s e  w h e r e  t h e  
l a n d o w n e r  h a s  d e s i g n a t e d  h a n d i c a g c e d  p a r k i n g  s p a c e s .  
S u b s e c t i o n  5  s t . i tes t h a t  " l a w  e n f o r c e n e n t  o f f i c i a l s  a r e  
e n p o w e r e d  t c  e n t e r  upon  p r i ~ z t e  p r o p e r t y  o p e r  t o  p u b l i c  u s e  t o  
e n f o r c e  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n . "  

T h e  e s s e n c e  o f  t h e  f i r s t  q u e s t i o n  y o u  a s k  i s  w h e t h e r  t h e  
p h r a s e  empower ina  o f f i c e r s  t o  e n f o r c e  h a n d i c a p  p a r k i n g  
d e s i g n a t . i o n s  o n  p r i v a t e  p r o p e r t y  t h e r e b y  c r e a t e s  a  d u t y  o n  t h e  
p a r t  o f  l a w  e n f o r c e 2 e ? ; t  o f f i c e r s  t o  e n f o r c e  s u c h  p r o v i s i o n s .  
R e s o l u t i o n  o f  t h i s  q u e s t i o n  c a n  o n l y  b e  r e a c h e d  b y  a s c e r t a i n i n g  - * t h e  i n t e n t  o f  I d a h o  Code § 4 9 - 6 9 8 ( 5 )  a n d  g i v i n g  e r i e c t  t o  t h a t  
i n t e n t .  Grammatically, t h e  s t a t u t e  e x p r e s s e s  i n  t h e  i ~ d i c a t i v e  
r a t h e r  t h a n  t h 2  i m n  , i i , e r a t i v e  mood t h e  r o l e  o f  o f f i c e r s  i n  
e n f o r c i n g  p a r k i n g  p r o v i s i o n s  o n  p r i v a t e  l a n d .  B e c a u s e  t h e  
s t a t u t e  d o e s  n o t  s a y  t h a t  o f f i c e r s  s h a l l  e n t e r  u p o n  p r i v a t e  
p r o p e r t y  t o  e n f o r c e  h a n 2 i c s . p  p a r k i n g ,  i t  c o u l d  b e  a r g u e 6  t h a t  
t h o u g h  a n  owner  o f  r e a l  p r o p e r t y  may h a v e  p r o v i d e d  p a r k i n g  
s p a c e s  f o r  t h e  h a n d i c a p p e d ,  h e  may n o t  w a n t  c i t y  p o l i c e  
o f f i c e r s  e n t e r i n g  u p o n  t h e  p r o ? e r t y  a n d  w r i t i n g  c i t a t i o n s .  
T h u s ,  I d a h o  Code s 49-594 m i g h t  b e  u s e d  t o  a d v a n c e  t h e  a r g u m e n t  
t h a t  a n  owner  c o u l d  s e e k  f r o m  u s e r s  o f  h i s  p r o p e r t y  c o m p l i a n c e  
w i t h  h a n d i c a p g e c ?  p a r k i n g  d e s i g n a t i o n s  i n  some manner  
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other than through police citations. But this view is not 
persuasive; if a land owner does not want police enforcement of 
handicap parking, he simply need not make the statutory 
designations for the handicappe5. 

The grant of power to law enforcenent officers to enforce 
handicapped parking was not intended to give officers a choice 
whether or not to enforce the law b u t t o  make it clear that 
though handicapped designations might be on private rather than 
public property, police officers may use their powers to 
enforce such rs~ulztory provisions once the landowner has 
deslgrated the handica2ped parking area. We hasten to a?d, 
however, that nothing in this construction limits the 

- - discretion wit:? whicn law enforcement officers approach their 
2uties to enforce the law. The discretion which bounds their 
er.forcer?.er,t of parking provisions is the saze as tha? xhich i~ 
inherenc in such executive officers generally. 

The seconc', question which you have asked is whether police 
officers may issue a sunrons to the owner of an illegally * parked car simply by ticketing the vehicle, or whether the 
officers must personally serve a citation upon the person whom 
they observe operating and parking the vehicle in contravention 
of the hansicap provisions. 

Traditionally, parking violations have led to a risde~~eacor 
complaint enforced througn the crininal process. Service of 
the complaint is ma2e by attaching the parking ciL-': L ~ L ~ ~ n  to the 
car since it is presumed that the owner thereof is the 
offender. Challenges have been made to this mcde of criminal 
enforcenent because there usually is no proof as to who 
illegally parked the car. It is elemntary, of c~urse, that . . 
crrm~nal sanctions operate - in personam, against iniiividual 
offenders and that proof of the identity of the offender is a - - 
jurisdictional elenent of criminal offenses. 

While an infraction is not a criminal offense, but rather a 
"public civil offense," Idaho Code 18-111, infractions are, 
nevertheless, enforced in much the same wa:J that criminal - - orrenses have traditionally been enforced -- that is, by the 
issuance of a citation to the offender. (Sze,  generally, Idaho 
Infraction Rule 5.) 

Idaho's parking laxs, like those of most states, are 
drafted to impose liability upon the person corrmitting the 
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i n f r a c t i o n .  T h a t  t h e  c i t a t i o n  m u s t  a c c u s e  t h e  v i o l a t o r  a n d  n o t  
t h e  o f f e n d i n g  v e h i c l e  i s  c l e a r  f r o m  Iciaho Code § 49-3402 w h i c h  
d e a l s  w i t h  t h e  i s s u a n c e  o f  a n  i n f r a c t i o n  c i t a t i o n .  I t  p r o v i d e s :  

* 

I t i s  u n l a w f u l  a n d  a n  i n f r a c t i o n  f o r  any 
p e r s o n  t o  d o  a n y  a c t  f o r b i d d e n ,  o r  f a i l  t o  
p e r f o r m  a n y  a c t  r e q u i r e d  b y  t h e  p r o v i s i o n s  
o f  C h a p t e r s  5 ,  6 ,  7 ,  a n d  8 ,  T i t l e  4 9 ,  I d a h o  
C o d e .  

S i m i l a r l y ,  I d a h o  Code 49-3406 s e t s  o u t  t h e  p e n a l t i e s  
v i o l a t i n g  a n  i n f r a c t i o n  s t a t u t e .  S u b p a r a g r a p h  (1) s a y s :  
i s  a n  i n f r a c t i o n  f o r  a n y  p e r s o n  t o  v i o l a t e  a n y  o f  
p r o v i s i o n s  o f  C h a 2 t e r s  5 ,  6 ,  7 ,  o r  8 ,  T i t l e  4 9 ,  I d a h o  C o d e , "  
a n d ' t h e n  p r o v i d e s  t h e  p u n i s h m e n t .  S u b p a r a g r a p h  ( 2 )  s a y s :  - - " I t  - 

i s  a n  i n f r a c t i o n  f o r  a n y  p e r s o n  t o  v i o l a t e  a n y  c o u n t y ,  
o t h e r  l o c a l  o r d i n a n c e "  a n d  t h e n  p r o - r i e e s  t h e  p u n i s h ? . e r t  

t h e  

t h e  
t h e  

S u b p a r a g r a p h  ( 2 )  o f  I d a h o  Code 5 49-3402,  h o w e v e r ,  
a n s w e r  t o  t h e  q u e s t i o n  w h i c h  y o u  p o s e .  I t  p r o v i d e s  

A p e a c e  o f f i c e r  may i s s u e  a n  I d a h o  U n i f o r m  
C i t a t i o n  f o r  a n y  i n f r a c t i o n  s p e c i f i e d  i n  t h s  
p r o v i s i o n s  o f  C h a p t e r s  5 ,  6 ,  7 ,  and  8 ,  
T i t l e  4 9 ,  I d a h o  C o d e ,  i n  w h i c h  h e  s h a l l  
c e r t i f y  t h a t  h e  h a s  r e a s o n a b l e  u r o u n d s  t o  
b e l i e v e  a n d  d o e s  b e l i e v e ,  t h a t  t h e  p e r s o n  
c i t e d  c o n r n i t t e d  t h e  i n f r a c t i o n  c o n t r a r y  t o  
a .  ( e m p h a s i s  s u p p l i e d )  

c i t y ,  o r  

c o n t a i n s  
t h a t :  

F o r  t h e  i s s u a n c e  o f  a  c i t a t i o n  t h e  c o d e  r e q u i r e s  o n l y  
p o l i c e  o f f i c e r  h a v e  " r e a s o n a b l e  g r o u n d s "  t o  b e l i e v e  

t h a t  
t h a t  

p e r s o n  c i t e d  c o m n i t t e d  t h e  p z r k i n g  v i o l a t i o n .  I t  i s  
r e a s o n a b l e  t o  b e l i e v e  t h a t  t h e  r e g i s t e r e d  owner  o f  t h e  c a r  i s  
t h e  p e r s o n  who i l l e g a l l y  p a r k e d  i t  a n d ,  t h u s ,  a  c i t a t i o n  n a y  
p r o p e r l y  b e  i s s u e d  t o  t h e  o w n e r  o f  t h e  c a r .  T h i s  p r o c e d u r e  n o t  
o n l y  a c c o r z s  w i t h  t h e  s t a t u t e ,  b u t  c o m p l i e s  w i t h  I d a h o  
I n f r a c t i o n  R u l e  5 ( a ) .  

I d a h o  I n f r a c t i o n  R u l e  5 ( c )  p e r m i t s  s e r v i c e  by a l l o w i n g  t h e  
d e f e n d a n t  t o  s i g n  t h e  c i t a t i o n  p r o m i s i n g  t o  a ? p e z r  o r  by  
" p e r s o n a l  d e l i v e r y "  t o  h im w h e r e  h e  f a i l s  o r  r e f u s e s  t o  s i g n  
t n e  c i t a t i o n .  R e c e n t l y ,  t h e  C o l o r a d o  Supreme C o u r t  h a s  u p h e l d  
s e r v i c e  b y  a t t a c h m e n t  o f  t h e  c i t a t i o n  t o  a  p a r k e d  v e h i c l e  w h e r e  
t h a t  s t a t e ' s  r u l e  s p o k e  o f  " p e r s o n a l  s e r v i c e "  b u t  d i d  n o t  
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specifically address leaving of the citation on the car. 
"Although the method of service as seen here is not 
specifically sanctioned [by the rule], we hold that it is 
sufficient for the limited purpose of notifying the owner of an 
unattended motor vehicle of a parking citation." Patterson v. 
Cronin, 650 P.2d 531, 534 (Colo., 1982). 

While Idaho's infraction laxs operate in personam against 
the offending person who parked the car a 3  not against the - - 

res, the parked car, it does not violate constitutional - 
principles of due process to affix the surnons to the vehicle 
rather than making personal service uFon the owne:: or 
operator. Considering this issue, one court has said: 

. . -- 
. .- 

We find no merit in defendant's contention 
that his co~?stitutional rights were invaded 
because the parking tickets were not handed 
to him or to the driver of the car, but were 
placed on thz automobile. This argunenc has 
been rejected by every court that has 
considered the question . . . .  The existence and 
validity of the ordinances allowing 
placement of the citation upon the 
automobile is dictated by the practical and 
modern necessity of maintaining orderly - - trariic enforcesent. Citv of Se2ttie v. 
Stone, 410 P.2d 583, 586 (Wash., 1966). 

I hope this analysis will assist you in in;plexenting the 
infraction laws which have been recently enacted in our state. 

Sincerely, 

/ h d & ~  D. Marc Haws 

1 Deputy Attorney General 
Chief, Criminal Justice Division 


