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b 
Dear R e p r e s e n t a t i v e  Edwards:  

You h a v e  a s k e d  t h e  Off i c e  o f  t h e  A t t o r n e y  G e n e r a l  f o r  an 
o p i n i o n  r e g a r d i n g  t h e  c o n s t i t u t i o n a l i t y  o f  House B i l l  2 2 8 .  
T h a t  b i l l  makes i t  a  misdemeanor  t o  " u s e ,  p o s s e s s ,  o p e r a t e ,  
k e e p ,  s e l l ,  o r  m a i n t a i n  f o r  u s e  o r  o p e r a t i o n  o r  o t h e r w i s e ,  
anywhere  w i t h i n  t h e  s t a t e  o f  I d a h o ,  a n y  s l o t  machine  o f  any  
s o r t  o r  k i n d  wha t soeve r  ." The b i l l  c r e a t e s  an e x c e p t i o n  i n  t h e  
c a s e  o f  " a n t i q u e  s l o t  mach ines ,  " i . e . ,  e x c l u s i v e l y  m e c h a n i c a l  
( n o n - e l e c t r o n i c )  mach ines  m a n u f a c t u r e d  p r i o r  t o  1950 " f o r  

p u r p o s e s  o f  d i s p l a y  o n l y  and  n o t  f o r  o p e r a t i o n . "  

It is o u r  o p i n i o n  t h a t H . B .  228 would be  a  c o n s t i t u t i o n a l  
e x e r c i s e  o f  gowor by t h e  I d a h o  L e g i s l a t u r e .  

T h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  Idaho  p r o v i d e s ,  i n  a r t i c l e  
111, s e c t i o n  20 ,  t h a t ,  "The l e g i s l a t u r e  s h a l l  n o t  a u t h o r i z e  any  
l o t t e r y  o r  g i f t  e n t e r p r i s e  unde r  any p r e t e n s e  o r  f o r  any 
p u r p o s e  w h a t e v e r . "  C h a p t e r  38 o f  t h e  C r i m i n a l  Code ( t i t l e  1 3 )  
d e f i n e s  gambl ing  a s  a  misdemeanoz and d i r e c t s  j u d g e s  t o  i s s u e  
w a r r a n t s  t o  s e i z e  and  d e s t r o y  gaming t a b l e s  a n d  o t h e r  gaming 
d e v i c e s .  
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.We 1 d a h 6 -  Supreme C o u r t  h a s  h e l d  t h a t  an a t t e m p t  by  t h e  
l e g i s l a \ t u r e  i n  1947 t o  l e g a l i z e  s l o t  machines  was 
u n c o n s f i t u t i o n a l .  S t a t e  v .  V i l l a g e  o f  Garden C i t y ,  7 4  I d a h o  
513 ,  265 P.2d 328  ( 1 9 5 3 ) .  The c o u r t  i n  t h a t  o p i n i o n  h e l d  t h a t  
s l o t  mach ines  were " l o t t e r i e s "  a n d  t h a t  t h e y  c o u l d  b e  " u s e d  f o r  
no p u r p o s e  e x c e p t  t o  v i o l a t e  t h e  law."  I d .  a t  527. The c o u r t  
r e l i e d  on an  e a r l i e r  d e c i s i o n  wh ich  h a d  h e l d :  

t h a t  t h e  o n l y  p o s s i b l e  v a l u e  t h e y  [ s l o t  mach ines ]  c a n  
h a v e  is f o r  u s e  i n  v i o l a t i n g  t h e  p e n a l  s t a t u t e s  o f  
t h i s  s t a t e ;  t h a t  i n  o r d e r  t o  b e  v a l u a b l e  and command 
a n y  p r i c e  i n  t h e  m a r k e t ,  i t  i s  n e c e s s a r y  t h a t  t h e y  
b e  used i n  t h e  commission o f  c r i m e .  

Mul l en  & Co. v .  Mose ley ,  1 3  I d a h o  457 ,  464 ( 1 9 0 7 ) .  

I n  more r e c e n t  d e c i s i o n s ,  t h e  I d a h o  Supreme C o u r t  h a s  
. - backed  away f r o m  h o l d i n g  t h a t  o w n e r s h i p  o f .  s l o t  mach ines  i s  

c r i m i n a l  p e r  s e e  I n  S t a t e  v ,  J o h n s o n ,  7 7  I d a h o  1, 287 P.2d 425 
( 1 9 5 5 ) ,  t h e  c o u r t  i n t e r p r e t e d  t h e  Garden C i t y  c a s e  a s  s t a n d i n g  
f o r  t h e  p r o p o s i t i o n  t h a t  " i t  is t h e  u s e  of t h e  d e v i c e s  which - 
v i o l a t e s  t h e  l a w . "  I d .  a t  10  ( e m p h a s i s  i n  o r i g i n a l )  . 

F i n a l l y ,  i n  P r e n d e r g a s t  v .  Dwyer, 88  I d a h o  278 ,  398 P.2d 
637 ( 1 9 6 5 ) ,  t h e  c o u r t  f a c e d  a c h a l l e n g e  t o  t h e  s e i z u r e  of  
gaming d e v i c e s  by a  d e f e n d a n t  who c l a i m e d  t h e y  were  n o t ,  i n  
f a c t ,  u s e d  f o r  gambl ing  p u r p o s e s .  The c o u r t  t h e r e  
d i s t i n g u i s h e d  be tween:  

whe the r  t h e  d e v i c e  is malum i n  s e  and  t h e r e f o r e  
c o n t r a b a n d  o r  whe the r  i t  is c a p a b l e  o f  l e g i t i m a t e  
u s e .  . . 

I d .  a t  286. 

The  c o u r t  h e l d  t h a t  i t  was u n c o n s t i t u t i o n a l  t o  s e i z e  and 
d e s t r o y  t h e  p r o p e r t y  i n  q u e s t i o n  o n c e  t h e  d e f e n d a n t  had  r a i s e d  
t h e  d e f e n s e  t h a t  t h e  gaining d e v i c e  was n o t  one  u s e d  f o r  
gambl ing .  

Thus ,  t h e  I d a h o  Supreme C o u r t  h a s  chosen  n o t  t o  j o i n  t n o s e  
s t a t e s  t h a t  h o l d  it  is c r i m i n a l  p e r  s e  t o  p o s s e s s  a  gaming 
d e v i c e  ( s l o t  m a c h i n e ) ,  r e g a r d l e s s  o f  whe the r  i t  i s  i n  o p e r a t i o n  
o r  even  whe the r  it is o p e r a b l e  a t  a l l .  See ,  f o r  example ,  I n  
t h e  D e s t r u c t i o n  o f  One Gambling D e v i c e ,  1 6  Wash.App. 859 ,  559 
P.21 1 0 0 3  ( 1 9 7 7 ) .  

I t  f o l l o w s  t h a t  t h e  I d a h o  L e g i s l a t u r e  would b e  f r e e  t o  
e n a c t  l e g i s l a t i o n  c r i m i n a l i z i n g  t h e  u s e  o f  s l o t  machines  b u t  
a u t h o r i z i n g  o w n e r s h i p  o f  " a n t i q u e  s l o t  mach ines"  f o r  t h e  s o l e  
p u r p o s e  "of d i s p l a y  o n l y  and n o t  f o r  o p e r a t i o n . "  I t  s h o u l d  be 
n o t e d ,  however ,  t h a t  i t  is a l r e a d y  c r i m i n a l  i n  I d a h o  t o  u s e  o r  



o p e r a t e  gam jng_,-devices and i t  is a l r e a d y  l e g a l  t o  p o s s e s s  such 
d e v i c e s -  i f  'one does n o t  i n t e n d  t o  use them f o r  gambling 
p u r p s s e s .  . ~ ; ~ s e  B i l l  2 2 8  would o n l y  b e  making t h i s  more c l e a r .  

. % 

- ,i 
I n d e e d ,  H.B. 2 2 8  would a c t u a l l y  c u t  back on e x i s t i n g  r i g h t s  

because  i t  would c r i m i n a l i z e  " f o r  use  o r  o p e r a t i o n  or  
o t h e r w i s e ,  anywhere w i t h i n  t h e  s t a t e  of  Idaho,  any s l o t  machine 
o f  any  s o r t  o r  k i n d  wha t soever . "  A t  p r e s e n t ,  Idaho  law makes 
it i l l e g a l  t o  use  o r  o p e r a t e  o r  p r o v i d e  such  d e v i c e s  f o r  
gambling p u r p o s e s ,  b u t  i t  would b e  a  good d e f e n s e  t o  show t h a t  
t h e  machines were used o t h e r w i s e .  It would a l s o  be a  good 
d e f e n s e  t o  show t h a t  t h e  machine was i n o p e r a b l e  ( u n l e s s  one  
were p r o v i d i n g  p a r t s  f o r  gambling p u r p o s e s ) .  H,B. 2 2 8  would 
t a k e  away b o t h  o f  t h e s e  d e f e n s e s ,  t h e r e b y  c r  i m i n a l i z i n g  conduct  
now l e g a l  i n  Idaho ,  

If you have  any f u r t h e r  q u e s t i o n s  i n  t h i s  m a t t e r ,  p l e a s e  
c o n t a c t  me. 

S i n c e r  e l y  , 

J O H N  J. McMAHON 
C h i e f  Deputy 


