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Re: House B i l l  120  

Dear S e n a t o r  Dob le r  : 

You have  a s k e d  
r e g a r d i n g  House B i l l  
o v e r t u r n  t h e  r e c e n t  
C r u z ,  i n  which t h e  
" w r o n g f u l  b i r t h .  " 

t h e  A t t o r n e y  G e n e r a l  

TELEPHONE 
l 2 0 8 l  3 3 4 . 2 4 0 0  

OPINION, 
G U I D A N C E  

f o r  an o p i n i o n  
120. T h a t  h i l l  is a p p a r e n t l y  i n t e n d e d  t o  
I d a h o  Supreme C o u r t  d e c i s i o n  i n  B l a k e  v .  
c o u r t  r e c o g n i z e d  a  c a u s e  o f  a c t i o n  f o r  

T h r e e  s t a t e s  have  a d o p t e d  s i m i l a r  s t a t u t e s .  I n  1951 ,  Sou th  
Dakota  a d o p t e d  a  s t a t u t e  b a r r i n g  c a u s e s  o f  a c t i o n  based  on 
' (wrongfu l  l i f e , "  i - e . ,  a  c l a i i n  by t h e  c h i l d  t h a t ,  b u t  f o r  t h e  
n e g l i g e n c e  o f  a n o t h e r ,  he  "would n o t  have been  p e r m i t t e d  t o  
h a v e  been b o r n  a l i v e . "  The S o u t h  Dakota  s t a t u t e  l i k e w i s e  
b a r r e d  s o - c a l l e d  " w r o n g f u l  b i r t h "  c a u s e s  o f  a c t i o n ,  i . e . ,  
c l a i m s  b r o u g h t  b y  a n o t h e r  ( u s u a l l y  t h e  p a r e n t  o f  a  hand icapped  
c h i l d )  a l l e g i n g  t h a t ,  b u t  f o r  t h e  n e g l i g e n c e  o f  a n o t h e r ,  t h e  

-'--.child would n o t  h a v e  been b o r n  a l i v e .  

The Minnesota  l e g i s l a t u r e  e n a c t e d  s i m i l a r  measu res  i n  
1 9 8 2 .  L i k e  Sou th  Dako ta ,  i t s  l a w  f o r b i d s  b o t h  " w r o n g f u l  l i f e "  
and " w r o n g f u l  b i r t h "  c l a i m s .  ( I n  I d a h o ,  t h e r e  h a s  been no 
i m p e t u s  t o  b a r  " w r o n g f u l  l i f e "  c l a i m s  b e c a u s e  t h e  I d a h o  Supreme 
C 0 u r " L t s e l f  r e j e c t e d  t h i s  c a u s e  o f  a c t i o n  i n  i t s  o p i n i o n  i n  
B l a k e  v C r u z . )  



. . . . .  ... . . . 

, i n  1 9 8 3 ,  t h e  Utah l e g i s l a t u r e  e n a c t e d  a  " r i g h t  t o  
167 o f  i t s  s e s s i o n  l a w s .  The law s t a t e s  

- -.- 
A c a u s e  o f  a c t i o n  s h a l l  n o t  a r i s e ,  a n d  damages 
s h a l l  n o t  be  awarded ,  on b e h a l f  o f  any  p e r s o n ,  
on t h e  c l a i m  t h a t  b u t  f o r  t h e  a c t  o r  o m i s s i o n  o f  

. a n o t h e r ,  a  p e r s o n  would n o t  have  b e e n  p e r m i t t e d  
t o  h a v e  been  b o r n  a l i v e  b u t  would h a v e  been  a b o r t e d .  

It is t h i s  l a n g u a g e  t h a t  has' been  i n c o r p o r a t e d  i n t o  House B i l l  . 
1 2 0 .  

I n  d e n y i n g  a  c a u s e  o f  a c t i o n  f o r  " w r o n g f u l  l i f e "  o r  
r o n g f u l  b i r t h , "  s t a t e  l e g i s l a t u r e s  r e l y  on b r o a d  power t o  
f i n e  o r  o t h e r w i s e  l i m i t  t o r t  l i a b i l i t y .  For exainple ,  i n  

I d a h o ,  t h e  l e g i s l a t u r e  h a s  s t r u c t u r e d  t h e  s t a t e ' s  e n t i r e  t o r t  
l i a b i l i t y  s y s t e m  a round  t h e  c o n c e p t  o f  c o m p a r a t i v e  n e g l i g e n c e .  
I d a h o  Code S 5-801,  e t  s e q .  F u r t h e r ,  t h e  I d a h o  l e g i s l a t u r e  h a s  
f r e q u e n t l y  s e e n  f i t  t o  l i m i t  v a r i o u s  c a u s e s  o f  a c t i o n .  See  
I d a h o  Code S 25-2119 (owners  o f  a n i m a l s  on "open  r a n g e "  n o t  
l i a b l e  f o r  a c c i d e n t s  o c c u r r i n g  on highways be tween  a n i m a l s  and 
motor v e h i c l e s )  ; I d a h o  Code 5 4 9 - 7 6 3  ( f a i l u r e  t o  u s e  c h i l d  
s a f e t y  s e a t s  n o t  a d m i s s i b l e  a s  e v i d e n c e  o f  c o n t r i b u t o r y  
n e g l i g e n c e )  ; I d a h o  Code 49-1401 ( g u e s t  s t a t u t e  g o v e r n i n g  , 
liability be tween  c a r  owners  and  t h e i r  p a s s e n g e r s )  . I n  
a d d i t i o n ,  t h e  l e g i s l a t u r e  h a s  t a k e n  t h e  e n t i r e  m a t t e r  o f  
i n d u s t r i a l  a c c i d e n t s  o u t  o f  t h e  c o u r t  s y s t e m  by i ts  w o r k e r s f  
c o m p e n s a t i o n  s t a t u t e .  I d a h o  Code S 5  72-201,  e t  s e q .  Thus ,  
t h e r e  is ample  p r e c e d e n t  f o r  l e g i s l a t i v e  i n v o l v e m e n t  i n  t h i s  
a r e n a .  

Our r e s e a r c h  on t h e  q u e s t i o n  o f  " w r o n g f u l  b i r t h "  s t a t u t e s  
r e v e a l s  t h a t ,  t o  d a t e ,  no s t a t e  o r  f e d e r a l  c o u r t  h a s  r u l e d  on 
any of t h e  s t a t u t e s  e n a c t e d  by. Sou th  Dako ta ,  ivlinnesota o r  
Utah .  No c h a l l e n g e s  have  r e a c h e d  an a p p e l l a t e  c o u r t .  A s i n g l e  
s u i t ,  i n  N i n n e s o t a ,  was s e t t l e d  and  d i s m i s s e d .  The o f f i c e s  of  
t h e  A t t o r n e y s  G e n e r a l  i n  t h e  t h r e e  s t a t e s  i n f o r m  us  t h a t  t h e r e  
a r e  no known c h a l l e n g e s  pend ing  a t  any  l e v e l  o f  t h e i r  s t a t e  
c o u r  t s y s  tems.  

I i e g a r d i n g  your  p r e c i s e  c o n c e r n  a s  t o  whe the r  t h e  l anguage  
i n  House B i l l  120 may be  o v e r l y  " b r o a d "  o r  u n c o n s t i t u t i o n a l l y  
" v a g u e , "  o u r  r e s e a r c h  h a s  u n c o v e r e d  o n l y  o n e  a r t i c l e  on p o i n t .  
T h i s  a r t i c l e  is c o n t a i n e d  i n  t h e  a n n u a l  "Utah  L e g i s l a t i v e  
S u r v e y , "  i n  t h e  W i n t e r ,  1 9 8 4 , ,  i s s u e  o f  t h e  Utah Law Review. 
I t  is  p e r t i n e n t  b e c a u s e ,  a s  men t ioned  e a r l i e r ,  'rfouse B i l l  120 
is t a k e n  v e r b a t i m  f rom t h e  Utah s t a t u t e .  The a u t h o r  n o t e s  t h a t  
t h e  i n t e n t  of t h e  Utah l e g i s l a t u r e  i n  p a s s i n g  i t s  " w r o n g f u l .  . 
l i f e "  a n d  " w r o n g f u l  b i r t h "  s t a t u t e s  was " t o  p r e v e n t  a b o r t i o n s  
by c u r b i n g  t h e  p e r c e i v e d  t r e n d  towards  g e n e  t i c  c o u n s e l i n g  , . 
pe r fo rmed  r o u t i n e l y . "  The l i n k  was s e e n  a s  f o l l o w s :  



R o u t i n e l y  p e r f o r m e d  g e n e t i c  t e s t i n g  s u p p o s e d l y  
. e n d 6 u r . a g e s  a b o r t i o n s  by  i n f o r m i n g  p a r e n t s  o f  

-. 
- ~ - =  t h e l i ?  u n b o r n  c h i l d ' s  d e f e c t s .  T h u s ,  t o  d i s -  

c o u r a g e  s u c h  t e s t i n g ,  t h e  l e g i s l a t u r e  p a s s e d  
l e g i s l a t i o n  t h a t  p u r p o r t e d l y  r e m o v e s  m a l p r a c -  
t i c e  l i a b i l i t y  d u e  t o  a  p h y s i c i a n ' s  f a i l u r e  t o  
p e r f o r m  g e n e t i c  t e s t s  r o u t i n e l y .  

1 9 8 4  U t a h  Law Review a t  2 2 4 .  

T h e  g o a l  is p r o b a b l y  t h e  s a m e  i n  I d a h o .  T h e  f a c t  s i t u a t i o n  
w h i c h  g a v e  r i s e  t o  a  " w r o n g f u l  b i r t h "  c l a i m  i n  B l a k e  v .  C ~ U Z  
was t h e  f a i l u r e  o f  t h e  p h y s i c i a n  t t e s t  f o r  r u b e l l a  a t  t h e  
time t h e  m o t h e r ' s  symptoms w e r e  p r e s e n t .  

T h e  a u t h o r  o f  t h e  U t a h  l a w  r e v i e w  a r t i c l e  n o t e s  t h a t  t h e  
l a n g u a g e  a d o p t e d  b y  t h e  U t a h  l e g i s l a t u r e  ( a n d  p r o p o s e d  i n  House  
B i l l  1 2 0 )  may n o t  p e r f e c t l y  c a r r y  o u t  t h e  s p o n s o r s '  d e s i r e d  
i n t e n t  b e c a u s e  i t  h i n g e s  on  t h e  q u e s t i o n  o f  w h e t h e r  t h e  c h i l d  
"would  h a v e  b e e n  a b o r t e d . "  B u t :  

a  woman h a s  a r i g h t  t o  make 2 f u l l y  i n f o r n e d  
p r o c r e a t i v e  c h o i c e ,  a n d  c o u r t s  h a v e  h e l d  t h a t  
when n e g l i g e n t .  c o u n s e l i n g  i n t e r  E e r e s  w i t h  t h a t  
r i g h t  a  woman is e n t i t l e d  5 0  d a m a g e s ,  i r r e s p e c t i v e  
o f  w h e t h e r  s h e  w o u l d  h a v e  h a d  a n  a b o r t i o n .  

I d .  S e e  Berman v .  A l l a n ,  404 A .  2d 8 ( 1 9 7 9 ) .  ( E m p h a s i s  a d d e d . )  - 
I n d e e d ,  a  c a u s e  o f  a c t i o n  f o r  " w r o n g f u l  b i r t h "  d u e  t o  

n e g l i g e n t  c o u n s e l i n g  was h e l d  t o  e x i s t  e v e n  i n  a  s i t u a t i o n  
w h e r e  a b o r t i o n  i t s e l f  was n o t  a v a i l a b l e  a s  a  l e g a l  o p t i o n .  S e e  
J a c o b s  v .  T h e i m e r ,  519 S.W. 2d 8 4 6 ,  8 4 8  ( T e s .  1 9 7 5 ) .  

T h u s ,  i n  r e s p o n s e  t o  y o u r  i n q u i r y  r e g a r d i n g  t h e  p o s s i b l e  
o v e r - b r e a d t h  o f  House  B i l l  1 2 0 ,  i t  a p p e a r s  t h a t  c e r t a i n  f a c t  
p a t t e r n s  m i g h t  e l u d e  t h e  i n t e n d c d  p r o h i b i t i o n s .  o r  t h e  mos t  
p a r t ,  h o w e v e r ,  t h e  b i l l  is d r a f c e t l  i n  a way t h a t  would  s u c c e e d  
i n  o v e r t u r n i n g  t h e  I d a h o  S u p r e m e  C o u r t  d e c i s i o n  i n  B l a k e  v .  
C r u z .  Nor d o  w e  d i s c e r n  a n y  p r o h l e m s  i n  t h e  b i l l  or! t h e  s c o r e  - 
of " v a g u e n e s s .  " 
C o n c l u s  i o n .  

H o u s e  B i l l  1 2 0  b a r s  a  c a u s e  o f  a c t i o n  o r  " w r o n g f u l  
b i r t h . "  I t  t h e r e b y  s e e k s  t o  o v 2 r t u r n  t h e  I d a h o  S u p r e m e  C o u r t  
d e c i s i o n  i n  B l a k e  V .  C r u z .  I n  g e n e r a l ,  t h e  b i l l  s u c c e e d s  i n  
t h i s  e n d e a v o r ,  t h o u g h  t h e r e  may b e  f a c t  p a t t e r n s  t h a t  s l i p  
t h r o u g h  t h e  c r a c k s  b e c a u s e  o f  t h e  b i l l ' s  e x c l u s i v e  e m p h a s i s  on 
t h e  " a b o r t i o n "  c o n t e x t .  T h e  l a n g u a g e  o f  t h e  b i l l ,  i n  o u r  
o p i n i o n ,  c o u l d  n o t  b e  c h a l l e n g e d  on  t h e  g r o u n d  t h a t  i t s  
l a n g u a g e  was  u n c o n s t i t u t i o n a l l y  " b r o a d "  o r  v o i d  f o r  v a g u e n e s s .  



None of  t h e  t h r e e  p a r a l l e l  l a w s  e n a c t e d  b y  o t h e r  s t a t e s  .: 
h a v e  been  cha l l - enged  a t  t h e  a p p e l l a t e  c o u r t  l e v e l  a s  t o  t h e i r  
c o n s M t u t i o n + & i t y ,  n o r  a r e  a n y  such c h a l l e n g e s  now p e n d i n g .  

- - - - 

S i n c e r e l y ,  

J I M  J O N E S  
ATTORNEY GENERAL 


