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The Honorable Dean Sorensen  
Idaho  House o f  R e p r e s e n t a t i v e s  
STATEHOUSE MAIL 

- -THIS IS  NOT AN OFFICIAL ATTORNEY GENERAL OPINION BUT IS  - 
SUBMITTED SOLELY TO PROVIDE LEGAL GUIDANCE 

Re: House B i l l  65 

Dear R e p r e s e n t a t i v e  Sorensen:  

You have  r e q u e s t e d  our  r ev iew o f  House B i l l  65 t o  d e t e r m i n e  
whether  o r  n o t  t h e  term " p u b l i c  p l a c e "  a s  d e f i n e d  by t h e  
proposed Clean Indoor  A i r  A c t  i n c l u d e s  p r i v a t e  o f f i c e s .  I t  is  
our  c o n c l u s i o n  t h a t  t h e  b i l l  a s  d r a f t e d  was n o t  i n t e n d e d  t o  
a p p l y  t o  p r i v a t e  o f f i c e s .  N e v e r t h e l e s s ,  i t  may b e  a d v i s a b l e  t o  
amend t h e  d e f i n i t i o n  of  " p u b l i c  p l a c e n  t o  s p e c i f i c a l l y  e x c l u d e  
p r i v a t e  o f f  i c e s .  

The t e rm " p u b l i c  p l a c e "  h a s  been i n t e r p r e t e d  by many c o u r t s  
on numerous o c c a s i o n s .  G e n e r a l l y ,  t h e  c o u r t s  have i n d i c a t e d  
t h a t  " p u b l i c  p l a c e "  means a n  e n c l o s u r e ,  room o r  b u i l d i n g  
c o n s i d e r e d  a s  one i n  which,  by p u b l i c  i n v i t a t i o n ,  members o f  
t h e  p u b l i c  a t t e n d  f o r  r e a s o n s  o f  b u s i n e s s ,  e n t e r t a i n m e n t ,  
i n s t r u c t i o n  or  t h e  l i k e  and a r e  welcome a s  l o n g  a s  they  conform 
t o  what i s  c u s t o n a r i l y  done  t h e r e .  See p e o p l e  ex  rel:  Cheever 
v.  Hard ing ,  72 N,W.  2nd 33,  35, 343  Mich. 4 1 ,  Nelson v.  C i t y  of  
Natchez ,  1 9  So.2d 747, 197 M i s s .  26. The t e r m  " p u b l i c "  a s  
a p p l i e d  t o  " p l a c e , "  i s  n o t  an  a b s o l u t e ,  b u t  a  r e l a t i v e  term and - 
is used i n  c o n t r a d i c t i o n  t o  t h e  t e rm " ~ r i v a t e . "  State v. a. - - - - - . - 
Sowers,  52 In? .  311, 312; S t a t e  v.  Waggoner, 52 I n d .  481; 
Cahoon v .  Coe, 57 N.H.  556,  595 c i t e d  and approved i n  T e r r i t o r y  
v .  Lennon, 22 P. 495, 9 Mont. 1, " P u b l i c  p l a c e "  is, g e n e r a l l y  
s p e a k i n g ,  a  p l a c e  o p e n l y  and n o t o r i o u s l y  p u b l i c ,  a  p l a c e  o f  
common r e s o r t ;  a  p l a c e  where a l l  p e r s o n s  have t h e  



a  p l a c e  which is i n  p o i n t  of f a c t  p u b l i c ,  
p r i v a t e ;  a p l a c e  t h a t  is v i s i t e d  by many 
c e s s i b l e  t o  t h e  n e i g h b o r i n g  p u b l i c ;  every  

p l a c e  which is  f o r  t h e  t i m e  made p u b l i c  by t h e  assemblage of 
peop le .  People '  v.  Whitman, 165  N.Y. S. 148 ,  149,  178 App. Div. 
193.,A 'place-- may be  p u b l i c  d u r i n g  some h o u r s  d u r i n g  t h e  day 
and p r i v a t e  d u r i n g  o t h e r  h o u r s .  Gomprecht v .  S t a t e ,  37 S.W.2nd 
734, 735, 36 Tex.Crim,Rptr.  634, P a r k e r  v., S t a t e ,  26 Tex. 204, 
207, 

S p e c i f i c  c a s e s  d e a l i n g  w i t h  t h e  d e f i n i t i o n  o f  t h e  te rm 
" p u b l i c  p l a c e f '  have  g e n e r a l l y  d e a l t  w i t h  gambling m a t t e r s ,  
i n d e c e n t  e x p o s u r e  o r  drunk i n  p u b l i c  c h a r g e s ,  and t h e  
r e q u i r e m e n t  t h a t  n o t i c e s  must  be  p u b l i s h e d  i n  p u b l i c  p l a c e s .  
Cases  d e a l i n g  w i t h  o f f  i c e s  have  found t h a t  l awyers  ' o f f  i c e s  - - 

( B u r d i n e  v.  S t a t e ,  2 5  Ala .  60 ,  63, P a r k e r  v .  s t a t e ,  26 Texas 
204, 207) and  p h y s i c i a n s '  o f f i c e s  ( S h e r r o d  v .  S t a t e ,  25 Ala .  

- 78,  79)  a r e  n o t  " p u b l i c  p l a c e s "  i n  r e l a t i o n s h i r ,  t o  t h e  
enforcement  of  gambling laws-, w h i l e  h o t e l  o f f  i c e s  A a r e .  See 

Goodwin v. Georgian  Hotel ,  Company, 84 P.2d 681, 684, 197 Wash. 
1 7 3  . I n  s h o r t ,  t h e  te rm " p u b l i c  p l a c e "  means a  p l a c e  which i n  

-- . p o i n t  of  f a c t  i s  p u b l i c ,  a s  d i s t i n g u i s h e d  from p r i v a t e ,  b u t  n o t  
n e c e s s a r i l y  a  p l a c e  devo ted  s o l e l y  t o  u s e s  of t h e  p u b l i c .  S t a t e  
v .  King, 1 5 1  S.E. 2 1  566, 567,  268 N.C.  711. 

I t  i s  our c o n c l u s i o n  t h e r e f o r e  t h a t  t h e  t e rm " p u b l i c  p l a c e "  
a s  used i n  t h e  s t a t u t e  would p r o b a b l y  n o t  a p p l y  t o  a  p r i v a t e  
o f f  i c e .  Never t h e l e s s ,  t h e  f o l l o w i n g  l a n g u a g e  c o u l d  b e  added t o  
c l a r i f y  t h i s  p o i n t :  

P u b l i c  p l a c e  s h a l l  n o t  i n c l u d e  a p r i v a t e  e n c l o s e d  
o f f i c e  occup ied  s i n g l y  o r  j o i n t l y  by l e s s  t h a n  
( i n s e r t  number) employees.  

I hope t h i s  a n a l y s i s  is u s e f u l .  I f  t h e r e  is  a n y t h i n g  f u r t h e r  I 
c a n  p r o v i d e ,  p l e a s e  do n o t  h e s i t a t e  t o  c a l l  upon me. 

Very t r u l y  y o u r s ,  

PATRICK J. KOLE 
C h i e f ,  L e g i s l a t i v e  and 
P u b l i c  A f f a i r s  D i v i s i o n  


