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The Honorable Mike Strass~i

House of Representatives
STATEHOUSE MAIL

. .
THIS IS NOT AN OFFICIAL ATTORNEY 'GENERAL~S OPINION AND .IS

SUBMITTED SOLELY TO PROVIDE' LE'GAL GUIDANCE

Dear Representative Strassei~

. : ....

The Attorney General has ',requeste¢1 that I respond 'to your.
letter of January 22, 1985. 'Your le,t;ter :poses ·~wo'.questi.ons:

(1) Is it possible for the State Liq'uor Dispenspt'y of:Idaho t'o
break the lease referred to" ··.in yo'ur. let't'er wi'thou't" b~co,ming
liable for the entire ten year·s"finan:c.,ial commitment' and' (2) if.
the liquor dispensary wlshed to s'.ublet, ,the,'premises'" could' th?'
consent of the lessor be unr eas.onably withheld. : Ourconclus'io.n
is tha t as the r igh ts and respon.s.iq il ~ties 0 f a-..s ta te under, ·an,
ordinary business contract, an~ ,:wi t·h.- .£'ewexception,s· the 'same as'
those of individuals, the St,ate cou.,ldremain· liable for the
r ema in ing f i nanc ia lobI iga t iO.D·. ,o'f the. leas e,' HO.'1ev.er, becaus,e
the drafters of the lease " fcii).,ed ~'0 "define ter ta in key terms,
it is imposs ible to pr ed ic t wb-a t: itabi 1 i ty 'a cour t would impose
upon the State. Fur th er ,the' Sta te : co'uld .' s uble t the. demised,
premises and the cons en t ' . of ·th~: lessor . c:ou'ld not,' be
unreasonably withheld.
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It is axiomatic that the E?tate,h'~~.;the authority·to.enter

----- into contractual agreements .. :·If' thE(' coritra'ct is'.·'not,'foi:'· an
illegal purpose or in, v.'iolati'on'. ·of'· ,'any >statutory, or'
constitutional provision, the' . Stat:€!. '. remains', oblig'ated" to'
perform its obligations unde'r th~",,,: contract.~'.,· ~'nde:r 'such
circumstances, an individu'al' cont.racti'ng', 'with th?'StateFs
entitled to payment pursuant'.: to'" t·h·e:·· ,contract, ·.·Aerial'·Serv'ice
Corp. (WeE;tern) v. Benson, 374 ,P .....2d '2,77; 8:.4' IdahO' 416'.:
Therefor e, . unless ther e was, . some.". : par'ticular . ,exc,ep.'tion or
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performance' o.f .. a.' t:onti.act, th·~:·'Sta·te would'
Lj.-~""c·<'·' for " pa'ym~,nt of ",tt)e,'" agreed "considera'tion ..;
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ing this part~c;:u,iar leas~/a,major:proplem become's
readily apparent: the lease agr:eerqen't,,' i::> not<,we'i'l, drafted.'
The document does not define cetta~n,'''''key':-understan'dings, such'
as a definition of what constitutes': cf:.breach of. the 'agreement, ..,
what events constitute a 'default ,fn:"the performance, of 'the "
agreement or what might occur' if, by 'ope'ration of law' the lease
became incapable of performanc'e. This 'lack ',of .·specif,icity
makes our analysis most d'iffic.ult,· ,~s' most drafters' try to
avoid problems of this', nature ',by 'covering'.an·ticipated

'contingencies wi th 'spec if ic 'la'nguage .qr generaLpr'ov:islons as
needed. . " ...

, ...
In reviewing this leas.e·it, is···. impo'rtantto note this

factor. The lease expressly. prov~des that the premises can
only be used for a state liquor. store. If the legis'lature were
to eliminate state liquor stores entirely,. an a'rgument could be
advanced that the lease is . no longer. capable·. of' being
performed. However, it is extremely. difficult to .ev·aluate this
argument because the lease in ques~\on contains. no ~xpress
provisions concerning vlhat effect th'is possibility would have
in relationship to the intent of the' contracting parties.
Because of this, we are unable to ev'aluate whether or not the
lease could be breached without ~orresp¢nding state· liability. '

In considering this matter, 'you may .i'l'ish to explore other
options which would mitigate any state liability. For example;
if state liquor dispensaries were turned over to private
industry, the new parties could' be required' to assume the state
lease and hold the state harmless from any liability. 'There'
would be quite an incentive for: private businessmen to do this
as the location of statl~ liquor· dispensaries is well .known to
local customers. In short, the lease in qu.estion may. or 'may .not
be enforceable; but if the intent of the legislature 'is to turn
the. liquor dispensary business; over to private industry, other
arrangements can be made to" avoid the' financial liability
exposure to the state.

Concerning your second inquiry, the .Idaho Supreme Cour t has
recently ruled that the consent of the lessor may not be
u!'1reasonably withheld. If there is any further information we
can provide, please advise.

....
vervtruly yours,... . .

'.PATRICK .J.:. KOLE
Chie f, Leg.fs ~·a.t.ive and' .
Public:: Affzdrs Division.~
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