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Dear Mr. B i r c h :  

You have  r e q u e s t e d  an  o p i n i o n  r e g a r d i n g  (1) t h e  l e g a l  age  
f o r  t h e  consumption of  a l c o h o l ,  ( 2 )  s t a t u t o r y  p r o h i b i t i o n s  
a g a i n s t  f u r n i s h i n g  a l c o h o l  t o  o r  p r o c u r i n g  a l c o h o l  f o r  p e r s o n s  
under a g e ,  and ( 3 )  t h e  scope  o f  e x c e p t i o n s ,  a s  s e t  f o r t h  i n  
Idaho  Code § 23-1023, t o  t h e s e  s t a t u t o r y  p r o s c r i p t i o n s .  

S p e c i f i c a l l y ,  you r e q u e s t  g u i d a n c e  on how t h e  e x c e p t i o n s  i n  
Idaho Code § 23-1023 a p p l y  t o  t h e  h o l d i n g  of g r a d u a t i o n  p a r t i e s  
"on p r i v a t e  p r o p e r t y  e a c h  y e a r ,  a t  which p a r t i e s  minors  a r e  
a l lowed  t o  consume a l c o h o l  under  t h e  s u p e r v i s i o n  of chaperones . "  

A s  you n o t e  i n  your l e t t e r ,  t h e  answers t o  your f i r s t  two 
q u e s t i o n s  a r e  c l e a r - c u t .  The l e g a l  age f o r  consumption of 
a l c o h o l  i s  n i n e t e e n  y e a r s  o r  o l d e r .  Idaho Code 23-949 
( a l c o h o l i c  l i q u o r )  ; 23-1023 ( b e e r )  ; 23-1334 ( a )  (wine)  . A p e r s o n  
who f u r n i s h e s  o r  p r o c u r e s  a l c o h o l  t o  o r  f o r  a  minor i s  g u i l t y  o f  
a  misdemeanor. Idaho Code S;S l 8 - l 5 0 2 ( a )  ; 23-603; 23-1023; s e e  
Idaho  Code § §  23-929; 23-1013; 23-1334(b)  and ( d ) .  

The answer t o  your  f i n a l  q u e s t i o n - - i . e e ,  t h e  scope of 
e x c e p t i o n s  t o  t h e s e  s t a t u t o r y  p r o h i b i t i o n s - - i s  l e s s  c l e a r .  You 
r a i s e  s e v e r a l  c o n c e r n s  and t h e  s t a t u t e  i t s e l f  r a i s e s  s t i l l  
o t h e r s .  
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The w l a i n  and l i t e r a l  wordinq of  t h e  s t a t u t e  must be our 

Code § 23-1023, i n  f u l l :  

Any p e r s o n  who s h a l l  p r o c u r e  b e e r  f o r  any 
p e r s o n  under n i n e t e e n  ( 1 9 )  y e a r s  o f  age  or  
any p e r s o n  under n i n e t e e n  (19)  y e a r s  of age  
who s h a l l  p u r c h a s e ,  a t t e m p t  t o  purchase  o r  
o t h e r w i s e  p r o c u r e ,  consume o r  p o s s e s s  b e e r ,  
s h a l l  be  g u i l t y  o f  a  misdemeanor. T h i s  
s e c t i o n  does  n o t  a p p l y  t o  p o s s e s s i o n  by a  

- - - .  - p e r s o n  under t h e  a g e  -of n i n e t e e n  (19)  y e a r s  
making a  d e l i v e r y  o f  b e e r  i n  pursuance  of t h e  
o r d e r  o f  h i s  p a r e n t  o r  i n  pursuance  of  h i s  
employment, o r  when such  p e r s o n  under t h e  age  
o f  n i n e t e e n  (19)  y e a r s  is  i n  a  p r i v a t e  
r e s i d e n c e  accompanied - by - h i s  p a r e n t  o r  
g u a r d i a n  and w i t h  such  p a r e n t ' s  o r  g u a r d i a n ' s  
c o n s e n t .  (emphasis  added)  

Your f i r  s t  c o n c e r n  i s  whether  t h e  " p r i v a t e  r e s i d e n c e  'I 
e x c e p t i o n  is l i m i t e d  e x c l u s i v e l y  t o  t h e  r e s i d e n c e  of  a  p a r e n t  o r  
g u a r d i a n ,  A p l a i n  r e a d i n g  o f  Idaho  Code 23-1023 is t h a t  i t  
does n o t  r e s t r i c t  p o s s e s s i o n  o f  b e e r  by a  minor t o  t h e  p r i v a t e  
r e s i d e n c e  of t h e  m i n o r s s  p a r e n t  o r  g u a r d i a n ,  P o s s e s s i o n  is 
a l lowed  i n  "a1'--or - a n y - - p r i v a t e  r e s i d e n c e  s o  long  a s  t h e  minor 
is accompanied by h i s  o r  h e r  p a r e n t  o r  g u a r d i a n  and h a s  t h e  
p a r e n t ' s  o r  g u a r d i a n ' s  c o n s e n t .  

Nex t ,  you a s k  whether  " t h e  s u p e r v i s i o n  of ( a d u l t )  
chaperones"  c a n  s u b s t i t u t e  f o r  t h a t  of t h e  m i n o r ' s  own " p a r e n t  
o r  g u a r d i a n , "  a s  r e q u i r e d  by s t a t u t e .  The answer is no. Under 
Idaho l a w ,  a  p e r s o n  becomes t h e  " g u a r d i a n "  o f  a  minor o n l y  by 
" t e s t a m e n t a r y  appointment  o r  upon appo in tment  by t h e  c o u r t . "  
There  is no p r e c e d e n t ,  e i t h e r  i n  Idaho  law o r  e l sewhere ,  f o r  a  
l o o s e  usage  of  t h e  word " g u a r d i a n "  t h a t  would extend t o  
c h a p e r o n e s *  See  3 9  Am.Jur. 2d "Guardian  and Ward." 

Thus,  i n  t h e  g r a d u a t i o n  p a r t y  c o n t e x t ,  t h e  e x c e p t i o n  ca rved  
o u t  by Idaho Code § 23-1023 does  e x t e n d  t o  t h e  p r i v a t e  
r e s i d e n c e s  of a d u l t s  o t h e r  t h a n  t h e  m i n o r ' s  p a r e n t s  or  g u a r d i a n ;  
b u t  it does n o t  e x t e n d  t o  s u b s t i t u t i o n  o f  chaperones  f o r  t h a t  of 
t h e  m i n o r ' s  own p a r e n t s  o r  g u a r d i a n .  
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A f i n a l  c l u s t e r  of problems s u r r o u n d i n g  Idaho Code- 8 23-1023 

p o s e s  a  t r a p  f o r  t h e  unwary and a  dilemma f o r  p r o s e c u t o r s .  On 
t h e s e  items, we o f f e r  o n l y  t h e  f r u i t s  o f  our  r e s e a r c h . -  
Enforcement  o b v i o u s l y  remains  a  d e l i c a t e  m a t t e r  o f  p r o s e c u t o r  i a l  
d i s c r e t i o n .  

For  one t h i n g ,  i t  s h o u l d  b e  p o i n t e d  o u t  t h a t  t h e  Idaho Code 
g 23-1023 e x c e p t i o n  t o  t h e  s t a t e ' s  a l c o h o l i c  beverage  laws 
a p p e a r s  o n l y  i n  c h a p t e r  1 0 ,  i . e . ,  " t h e  b e e r  law." T h e r e  i s  no 
p a r a l l e l  e x c e p t i o n  i n  c h a p t e r  9 ( t h e  a l c o h o l i c  l i q u o r  l aw)  o r  i n  
c h a p t e r  1 3  ( t h e  wine  l a w ) .  Thus ,  even i f  Idaho  Code S 23-1023 
c a n  be c o n s t r u e d  t o  a l l o w  minors  t o  consume b e e r  i n  a  p r i v a t e  
r e s i d e n c e  when accompanied by a c o n s e n t i n g  p a r e n t  o r  g u a r d i a n ,  
no  such  e x c e p t i o n  e x i s t s  f o r  wine o r  o t h e r  a l c o h o l i c  -beverages .  - - 
Taken l i t e r a l l y ,  t h i s  would mean t h a t  a  p a r e n t  c o u l d  n o t  s e r v e  a  
minor a  c u p  of  C h r i s t m a s  egg  nog ,  o r  a  s i p  of New Y e a r ' s  Eve 
champagne, o r  even a  g l a s s  o f  wine  a t  a  r e l i g i o u s  Passover  
o b s e r v a n c e ,  

Fur the rmore ,  a s  you n o t e  i n  your  l e t t e r ,  t h e  e x c e p t i o n  
s p e l l e d  o u t  i n  t h e  b e e r  law is unambiguous o n l y  w i t h  r e g a r d  t o  
" p o s s e s s i o n , "  n o t  "consumption,"  o f  b e e r .  The p l a i n  r e a d i n g  of 
Idaho  Code S 23-1023 is t h a t  a  minor may p o s s e s s  b e e r  (1) i f  
making a  d e l i v e r y  f o r  h i s  o r  h e r  p a r e n t  o r  employer ,  o r  (2 )  i f  
i n  a  p r i v a t e  r e s i d e n c e ,  accompanied by and w i t h  t h e  c o n s e n t  of 
h i s  o r  h e r  p a r e n t  o r  g u a r d i a n .  

I t  would b e  p l a u s i b l e  t o  r e a d  t h e  second p o r t i o n  of Idaho 
Code S 23-1023 a s  a l l o w i n g  a  minor t o  l a w f u l l y  consume a s  w e l l  
a s  " p o s s e s s n  b e e r ,  and a s  a l l o w i n g  a n  a d u l t  t o  l a w f u l l y  p r o c u r e  
t h e  b e e r ,  s o  long a s  t h e  " p r i v a t e  r e s i d e n c e "  e x c e p t i o n  is 
o t h e r w i s e  s a t i s f i e d .  An argument  s u p p o r t i n g  t h i s  c o n t e n t i o n  
would b e  t h a t  Idaho  Code S 23-1023 s h o u l d  be  c o n s t r u e d  t o  make 
s e n s e .  Gavica v.  Hanson, 1 0 1  I d a h o  58 ,  6 0 ,  608 P.2d 861 
( 1 9 8 0 ) .  And t h e  s e c t i o n  does  n o t  make much s e n s e  i f  c o n s t r u e d  
a s  a l l o w i n g  p o s s e s s i o n  b u t  n o t  consumpt ion,  

Though p l a u s i b l e ,  such  a r e a d i n g  might  n o t  p r e v a i l .  Taken 
l i t e r a l l y ,  t h e  e n t i r e  second s e n t e n c e  of Idaho Code S 23-1023 
a p p l i e s  o n l y  t o  p o s s e s s i o n ,  n o t  consumpt ion,  o f  b e e r .  T h i s  
r e s t r i c t e d  r e a d i n g  is  s u p p o r t e d  by t h e  t i t l e  of t h e  e n a c t i n g  
b i l l ,  which r e a d  i n  p a r t :  ". . .AND MAKING EXCEPTION TO CERTAIN 
KINDS OF  POSSESSION.^" 1967 Sess .L. ,  Ch. 351 a t  995. 
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- 
Moreover,  t h e  consp icuous  omiss ion  of "consumption" from t h e  

second s e n t e n c e - - a f t e r  "consume" is s p e c i f i c a l l y  enumerated i n  
t h e  f i r s t  s e n t e n c e  a l o n g  w i t h  "possess" - -cou ld  be  r e a d  a s  a  
d e l i b e r a t e  e x c l u s i o n  of  consumpt ion from t h e  a m b i t  o f  t h e  second 
s e n t e n c e ,  See  L o c a l  1494, s u p r a  a t  639; Peck v .  S t a t e ,  63 Idaho 
375, 380,  120 P,2d 820 (1941) .  

A l s o  t r o u b l i n g  is  t h e  f a c t  t h a t  t h e  p r o h i b i t i o n s  a g a i n s t  
p r o c u r i n g  and f u r n i s h i n g  b e e r  f o r  m i n o r s ,  s e t  f o r t h  i n  Idaho 
Code 9 23-1023 and o t h e r  s e c t i o n s  c i t e d  above,  a r e  n o t  e x p r e s s l y  

x c e p t e d  by t h e  e x p r e s s  wording o f  Idaho  Code § 23-1023. Taken 
i t e r a l l y ,  t h i s  c o u l d  l e a d  t o  t h e  r e s u l t  t h a t  Idaho Code S 
3-1023 g i v e s  a  minor t h e  r i g h t  t o  p o s s e s s  b e e r ,  b u t  d e n i e s  any 
e g a l  means ( i . e ; ,  procurement  by a d u l t s )  t o  t r a n s f o r m  t h e  r i g h t  - 

i n t o  a  p r a c t i c a l  r e a l i t y .  

Dictum i n  t h e  Idaho c a s e  of S t a t e  v .  Bush, 93 Idaho  538, 466 
P.2d 578 (1970) , acknowledges t h a t  a m b i g u i t i e s  e x i s t  i n  t h e  code 
p r o v i s i o n s  r e g a r d i n g  a l c o h o l .  Bush r e a d s  Idaho  Code § 23-1013 
t o  p r o h i b i t  t h e  s a l e ,  s e r v i n g ,  o r  d i s p e n s i n g  o f  b e e r  t o  a  minor 
by a  p r i v a t e  p e r s o n ,  whether  p u r s u a n t  t o  a  commercial 
t r a n s a c t i o n  o r  n o t .  J u s t i c e  IclcQuade, i n  a  c o n c u r r i n g  o p i n i o n ,  
e x p r e s s e d  m i s g i v i n g s  a b o u t  t h e  c o u r t ' s  h o l d i n g  v i s - a - v i s  s e c t i o n  
23-1023: 

P r o s e c u t i o n s  under I d a h o  Code 8 23-1013 i n  
s i t u a t i o n s  n o t  i n v o l v i n g  a  cominerc i a l  
t r a n s a c t i o n  may modify t h e  s a f e g u a r d s  a f f o r d e d  
p a r e n t s  i n  Idaho Code S 23-1023. P a r e n t s  and 
f r i e n d s  o f  p a r e n t s  may be p r o s e c u t e d  f o r  
s e r v i n g  minors b e e r  i n  t h e  p r i v a c y  of t h e i r  
r e s  i d e n c e s  , d e s p i t e  t h e  p r e s e n c e  and 
p e r m i s s i o n  of p a r e n t s  We must look  t o  
t h e  l e g i s l a t u r e  t o  s a f e g u a r d  t h e  c i t i z e n s  of  
Idaho from t h e  j e o p a r d y  o f  a  c r i m i n a l  
c o n v i c t i o n  under I d a h o  Code § 23-1013 f o r  
" d i s p e n s i n g "  b e e r  t o  t h e i r  c h i l d r e n  and t h e i r  
f r i e n d s '  c h i l d r e n  i n  t h e  p r i v a c y  of  t h e i r  own 
homes. I c a l l  a t t e n t i o n  t o  t h a t  body t o  make 
i t s  i n t e n t i o n  c l e a r  and unambiguous. 

93 Idaho  a t  541. 



I n  t h e  f i f t e e n  y e a r s  s i n c e  Bush, t h e  l e g i s l a t u r e  h a s  n o t  
s e e n  f i t  t o  "make i t s  i n t e n t i o n  c l e a r  and unambiguous" r e g a r d i n g  

. t h e  s c o p e  of Idaho  Code 5 23-1023's  p r i v a t e  r e s i d e n c e  e x c e p t i o n ,  
U n t i l  t h e  l e g i s l a t u r e  t a k e s  s u c h  a c t i o n ,  t h e  . c i t i z e n s  of Idaho 
must remain i n  " j e o p a r d y  o f  a  c r i m i n a l  c o n v i c t i o n  f o r  
' d i s p e n s i n g  ' b e e r  t o  t h e i r  c h i l d r e n  and t h e i r  f r i e n d s '  c h i l d r e n  
n  t h e  p r i v a c y  o f  t h e i r  own homes," and t h e  p r o s e c u t o r s  of Idaho 

must remain i n  a  quandary  a s  t o  t h e i r  d u t i e s  i n  t h i s  d e l i c a t e  

S i n c e r e l y ,  

JOHN 3 .  Mc,Y,lHON 
C h i e f  Deputy 


