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QUES TION PRESENTED : 

I d a h o  Code 58-140 p r o v i d e s  t h a t  up t o  107, o f  t h e  income 
from s t a t e  t i m b e r  s a l e s ,  g r a z i n g  l e a s e s ,  and  r e c r e a t i o n  s i t e  
leases upon s t a t e  l a n d s  s h a l l  be p a i d  t o  a s p e c i a l  fund  t o  b e  
used  f o r  m a i n t e n a n c e ,  management,  and  p r o t e c t i o n  o f  s u c h  s t a t e  
owned l a n d s .  Most o f  s u c h  l a n d s  are endowment l a n d s .  Should  
p r o c e e d s  f rom endowment l a n d s  b e  a c c o u n t e d  f o r  and  i n v e s t e d  
s e p a r a t e l y  f rom o t h e r  s t a t e  f u n d s  s o  t h a t  a n y  i n t e r e s t  income 
e a r n e d  t h e r e o n  b e n e f i t s  t h e  endowment l a n d s  o r  endowment f u n d s  
r a t h e r  t h a n  t h e  g e n e r a l  f u n d ?  
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CONCLUSION : 

U n t i l  J u l y  1, 1985 ,  t h e  s p e c i a l  fund p r o v i d e d  b y  Idaho  Code 
5 58-140 i s  c o n s o l i d a t e d  i n  t h e  s t a t e  o p e r a t i n g  f u n d ,  p u r s u a n t  
t o  I d a h o  Code 5 57-804. I n t e r e s t  upon i d l e  f u n d s  i n  t h e  s t a t e  
o p e r a t i n g  fund  i s  p a i d  t o  t h e  g e n e r a l  f u n d .  Idaho  Code 5 
57-804 w a s  r e p e a l e d  b y  C h .  1 9 5 ,  1985 S  . L . ,  e f f e c t i v e  J u l y  1, 
1985.  T h e r e a f t e r ,  t h e  s t a t e  a u d i t o r  i s  a u t h o r i z e d  t o  c l a s s i f y  
a c c o u n t s  w i t h i n  t h e  f u n d s  e s t a b l i s h e d  b y  I d a h o  Code 5 57-803. 

To a v o i d  v i o l a t i o n  o f  c o n s t i t u t i o n a l  and  l a n d  g r a n t  
p r o v i s i o n s ,  t h e  s p e c i a l  fund  s h o u l d  b e  c o n s o l i d a t e d  i n  t h e  
agency a s s e t  fund  s o  t h a t  i n t e r e s t  w i l l  b e  a c c o u n t e d  f o r  
s e p a r a t e l y  f o r  t h e  b e n e f i t  o f  t h e  a c c o u n t .  

A c c o r d i n g l y ,  we recommend t h a t  e f f e c t i v e  J u l y  1, 1985,  t h e  
s t a t e  a u d i t o r  t r a n s f e r  t h e  s p e c i a l  fund from t h e  s t a t e  
o p e r a t i n g  fund t o  t h e  agency a s s e t  f u n d .  

Management and c o n t r o l  o f  s t a t e  l a n d s  i s  v e s t e d  i n  t h e  
s t a t e  b o a r d  o f  l a n d  c o n n i s s i o n e r s  p u r s u a n t  t o  Idaho  Cons t .  
a r t .  9 ,  $ 5  7  and 8 .  A r t i c l e  9 ,  $ 7  p rovLdes :  

The g o v e r n o r ,  s u p e r i n t e n d e n t  o f  p u b l i c  
i n s t r u c t i o n ,  s e c r e t a r y  o f  s t a t e ,  a t t o r n e y  
g e n e r a l  and s t a t e  a u d i t o r  s h a l l  c o n s t i t u t e  
t h e  s t a t e  b o a r d  o f  l a n d  c o m m i s s i o n e r s ,  who 
s h a l l  h a v e  t h e  d i r e c t i o n ,  c o n t r o l  and 
d i s p o s i t i o n  o f  t h e  p u b l i c  l a n d s  o f  t h e  
s t a t e ,  unde r  s u c h  r e g u l a t i o n s  as may b e  
p r e s c r i b e d  by l aw.  

Idaho  C o n s t .  a r t .  9 ,  $ 8 ,  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

It s h a l l  b e  t h e  d u t y  o f  t h e  s t a t e  b o a r d  o f  
l a n d  commiss ioners  t o  p r o v i d e  f o r  t h e  
l o c a t i o n ,  p r o t e c t i o n ,  s a l e  o r  r e n t a l  o f  a l l  
t h e  l a n d s  h e r e t o f o r e ,  o r  which may h e r e a f t e r  
b e  g r a n t e d  t o  o r  a c q u i r e d  b y  t h e  s t a t e  b y  o r  
f rom t h e  g e n e r a l  government ,  u n d e r  such  
r e g u l a t i o n s  as may b e  p r e s c r i b e d  by  l a w ,  and 
i n  such  manner a s  w i l l  s e c u r e  t h e  maximum 
l o n g  t e rm f i n a n c i a l  r e t u r n  t o  t h e  
i n s t i t u t i o n  t o  which g r a n t e d  o r  t o  t h e  s t a t e  
i f  n o t  s p e c i f i c a l l y  g r a n t e d ;  . . . The 
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l e g i s l a t u r e  s h a l l ,  a t  t h e  e a r l i e s t  
p r a c t i c a b l e  p e r i o d ,  p r o v i d e  by  l a w  t h a t  t h e  
g e n e r a l  g r a n t s  o f  l a n d  made by  c o n g r e s s  t o  
t h e  s t a t e  s h a l l  b e  j u d i c i o u s l y  l o c a t e d  and 
c a r e f u l l y  p r e s e r v e d  and  h e l d  i n  t r u s t ,  
s u b j e c t  t o  d i s p o s a l  a t  p u b l i c  a u c t i o n  f o r  
t h e  u s e  and b e n e f i t  o f  t h e  r e s p e c t i v e  o b j e c t  
f o r  which s a i d  g r a n t s  o f  l a n d  were  made, and 
t h e  l e g i s l a t u r e  s h a l l  p r o v i d e  f o r  t h e  s a l e  
o f  s a i d  l a n d s  from t i m e  t o  t i m e  and f o r  t h e  
s a l e  o f  t i m b e r  on a l l  s t a t e  l a n d s  and f o r  
t h e  f a i t h f u l  a p p l i c a t i o n  o f  t h e  p roceeds  

-- 
t h e r e o f  i n  accordance  w i t h  t h e  te rms o f  s a i d  
g r a n t s ;  . . . 

Thus,  t h e  c o n s t i t u t i o n  imposes a  d u t y  upon t h e  board  o f  
l a n d  commiss ioners  t o  p r o v i d e  f o r  t h e  l o c a t i o n ,  p r o t e c t i o n ,  
s a l e  and r e n t a l  o f  l a n d  g r a n t s  i n  such a  manner a s  t o  s e c u r e  
maximum l o n g - t e r n  f i n a n c i a l  r e t u r n  t h e r e f r o m .  The c o n s t i t u t i o n  
imposes a  d u t y  upon t h e  l e g i s l a t u r e  t o  p r o v i d e  laws such t h a t  
l a n d  g r a n t s  s h a l l  be j u d i c i o u s l y  l o c a t e d ,  c a r e f u l l y  p r e s e r v e d  ,, 

--  and h e l d  i n  t r u s t  t o  f u r t h e r  the purposes  o f  t h e  l a n d  g r a n t s .  
A l s o ,  t h e  l e g i s l a t u r e  i s  r e q u i r e d  t o  p r o v i d e  f o r  t h e  s a l e  o f  
l a n d s  and t i m b e r  and t o  p r o v i d e  f o r  t h e  f a i t h f u l  a p p l i c a t i o n  o f  
t h e  p roceeds  t h e r e o f  i n  a c c o r d a n c e  w i t h  t h e  te rms o f  t h e  l a n d  
g r a n t s .  

Idaho Code 58-140 p r o v i d e s  a  s t a t u t o r y  funding mechanism 
t o  c a r r y  o u t  t h i s  cons t i t u t i o n a l  mandate.  The s e c t i o n  
p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

A r e a s o n a b l e  amount n o t  t o  exceed t e n  p e r  
c e n t u n  (107,) o f  t h e  moneys r e c e i v e d  from t h e  
s a l e  o f  s t a n d i n g  t i m b e r ,  from g r a z i n g  l e a s e s  
and from r e c r e a t i o n  s i t e  l e a s e s  s h a l l  
c o n s t i t u t e  a  s p e c i a l  a c c o u n t ,  which i s  
h e r e b y  c r e a t e d  t o  b e  used f o r  ma in tenance ,  
management and p r o t e c t i o n  o f  s t a t e  owned 
t i m b e r  l a n d s ,  g r a z i n g  l a n d s  and r e c r e a t i o n  
s i t e  l a n d s :  p r o v i d e d ,  t h a t  any moneys 
c o n s t i t u t i n g  p a r t  o f  s u c h  a c c o u n t  r e c e i v e d  
from a  s a l e  o f  s t a n d i n g  t i m b e r  o r  from 
l e a s e s  o f  l a n d s  which a r e  a  p a r t  o f  any 
endowment l a n d  g r a n t  s h a l l  b e  u s e d  o n l y  f o r  
t h e  main tenance ,  management and p r o t e c t i o n  
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o f  l a n d s  o f  t h e  s a n e  endowment g r a n t .  
P rov ided  f u r t h e r ,  t h a t  a l l  s u c h  funds  
c o l l e c t e d  from t i m b e r  s a l e s  s h a l l  b e  
expended s o l e l y  f o r  t h e  purpose  o f  
management, p r o t e c t i o n  and r e f o r e s t a t i o n  o f  
s t a t e  l a n d s .  A l l  s u c h  funds  c o l l e c t e d  from 
r e c r e a t i o n  s i t e  l e a s e s  s h a l l  b e  expended f o r  
t h e  m a i n t e n a n c e ,  p r o t e c t i o n  and improvement 
o f  b o t h  new l e a s e  s i t e s ,  and e x i s t i n g  
r e c r e a t i o n  a r e a s  s i t u a t e  on s t a t e  l a n d s .  
A l l  s u c h  funds  c o l l e c t e d  from g r a z i n g  l e a s e s  
s h a l l  b e  expended f o r  t h e  main tenance ,  
management and p r o t e c t i o n  o f  s t a t e  owned 
g r a z r n g  l a n d s .  C o n t r o l  and e r a d i c a t i o n  o f  - 

noxious  weeds i s  a  p a r t  o f  t h e  maintenance ,  
~ r o t e c t i o n  and improvement programs.  

The s t a t e  bkard  
i s  h e r e b y  a u t h o r i z e d  
r e g u l a t i o n s  f i x i n g  
amount r e c e i v e d  from 
t i m b e r  and 'from e a c h  
s i t e  l e a s e ,  n o t  t o  
(10%) o f  t h e  t o t a l ,  
t h e  s p e c i a l  a c c o u n t  

o f  l a n d  commissioners  
t o  e s t a b l i s h  r u l e s  and 
a  p e r c e n t a g e  o f  t h e  
e a c h  s a l e  o f  s t a n d i n g  
g r a z i n g  and r e c r e a t i o n  
exceed t e n  p e r  centum 
which s h a l l  c o n s t i t u t e  

h e r e i n  c r e a t e d .  The 
a c c o u n t  s h a l l  b e  d e p o s i t e d  w i t h  t h e  s t a t e  
t r e a s u r e r ,  who s h a l l  k e e p  a  r e c o r d  t h e r e o f  
which s h a l l  show s e p a r a t e l y  moneys r e c e i v e d  
from e a c h  c a t e g o r y  o f  endowment l a n d s .  A l l  
moneys d e p o s i t e d  i n  t h e  a c c o u n t  a r e  he reby  
a p p r o p r i a t e d  c o n t i n u a l l y  t o  t h e  s t a t e  board  
o f  l a n d  commiss ioners  f o r  t h e  purposes  
h e r e i n a b o v e  enumerated .  

The s t a t u t e  p r o v i d e s  a  r e a s o n a b l e  funding mechanism t o  
c a r r y  o u t  t h e  s t a t e ' s  o b l i g a t i o n  t o  c a r e f u l l y  p r e s e r v e  and 
p r o t e c t  l a n d s  g r a n t e d  t o  t h e  s t a t e .  

However, as n o t e d  p r e v i o u s l y ,  t h e  c o n s t i t u t i o n  a l s o  
p r o v i d e s  t h a t  t h e  l a n d s  a r e  h e l d  i n  t r u s t  and t h e  proceeds  
t h e r e f r o m  must b e  f a i t h f u l l y  a p p l i e d  i n  a c c o r d a n c e  w i t h  t h e  
te rms o f  t h e  g r a n t .  

I n  Roach v .  Gooding, 11 I d a h o  244, 8 1  P. 642 ( lgOS) ,  t h e  
Idaho Supreme Cour t  c o n s i d e r e d  t h e  s t a t e ' s  t r u s t  r e s p o n s i b i l i t y  
t o  apply-  p roceeds  from t h e  s a l e  o f  u n i v e r s i t y  g r a n t  - l a n d s  onl; 
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f o r  s u p p o r t  and main tenance  o f  t h e  U n i v e r s i t y  o f  Idaho.  
S p e c i f i c a l l y ,  t h e  c o u r t  c o n s i d e r e d  t h e  c o n s t i t u t i o n a l i t y  o f  a  
s t a t u t e  which p rov ided  f o r  repayment o f  u n i v e r s i t y  b u i l d i n g  
bonds from t h e  income from u n i v e r s i t y  l a n d  g r a n t s .  The c o u r t  
h e l d :  

I must  t h e r e f o r e  conc lude  t h a t  t h e  
l e g i s l a t u r e  had  no power o r  a u t h o r i t y  t o  
a p p r o p r i a t e  o r  set  a p a r t  f o r  t h e  payment o f  
t h e  i n t e r e s t  o r  p r i n c i p a l  o f  t h e  bonds 
r e f e r r e d  t o  any p a r t  o f  t h e  p roceeds  o f  t h e  
permanent  fund c r e a t e d  by t h e  s a l e  o f  t h e  
whole o r  any p a r t  o f  s a i d  seventy- two 
s e c t i o n s  o f  l a n d  o r  t h e  t i m b e r  t h e r e o n .  

11 Idaho a t  255 

Thus,  t h e  c o u r t  r e q u i r e d  endowment fund p roceeds  t o  b e  
s t r i c t l y  a p p l i e d  t o  t h e  purposes  enumerated i n  t h e  
c o n s t i t u t i o n .  I n  a number o f  c a s e s  s i n c e  Roach, s u p r a ,  t h e  
Idaho Supreme Cour t  ' h a s  c a r e f u l l y  guarded t h e  endowment l a n d s  

-- and endowment f u n d s .  For  example,  i n  P i k e  v. S t a t e  Board o f  
Land Commissioners ,  1 9  Idaho  268 ,  1 1 3  P. 447 (1911) , t h e  c o u r t  
uphe ld  t h e  b o a r d ' s  p r a c t i c e  o f  r e q u i r i n g  a n  agreement  t o  b i d  a  
g i v e n  p r i c e  a s  a c o n d i t i o n  p r e c e d e n t  t o  a d v e r t i s i n g  l a n d s  f o r  
sale .  

I n  Barber  Lumber Co. v .  G i f f o r d ,  25 Idaho 654,  139 P. 557 
( l g l h ) ,  t h e  c o u r t  p o i n t e d  o u t  t h a t  t h e  g r a n t  o f  l a n d s  by t h e  . 
f e d e r a l  government t o  the s t a t e  c o n s t i t u t e s  a  t r u s t  fund.  
T h e r e f o r e ,  t h e  s t a t e  b o a r d  o f  l a n d  commissioners  i s  bound by 
t r u s t  p r i n c i p l e s  t o  a d m i n i s t e r  t h e  l a n d s  t o  s e c u r e  t h e  g r e a t e s t  
measure o f  advan tage  t o  t h e  b e n e f i c i a r y .  

It was h e l d  i n  H e l l e r u d  v .  Hauck, 52 Idaho 226, 
1 3  P.2d 1099 (1932) ,  t h a t  t i t l e  t o  s c h o o l  g r a n t  l a n d s  cou ld  n o t  
b e  a c q u i r e d  by a d v e r s e  p o s s e s s i o n  a g a i n s t  t h e  s t a t e  no m a t t e r  
how l o n g  a d v e r s e l y  o c c u p i e d .  Thus,  t h e  c a s e s  r e f l e c t  a  
c o n s i s t e n t  j u d i c i a l  p o l i c y  o f  p r o t e c t i n g  t h e  i n t e r e s t s  of  t h e  
b e n e f i c i a r i e s  o f  endowment l a n d  g r a n t s  and r e q u i r i n g  a s t r i c t  
a p p l i c a t i o n  o f  t r u s t  p r i n c i p l e s  f o r  t h e  b e n e f i t  o f  
b e n e f i c i a r i e s  o f  endowment l a n d  g r a n t s .  

The Idaho Supreme Cour t  h a s  f u r t h e r  r u l e d  t h a t  proceeds  of  
endowment l a n d s  may o n l y  b e  a p p l i e d  by t h e  l e g i s l a t u r e  i n  
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f u r t h e r a n c e  o f  the p u r p o s e s  o f  t h e  endowment. I n  Evans v. 
VanDeusen, 3 1  I d a h o  614 ,  1 7 4  P. 122  (1918) , t h e  c o u r t  
c o n s i d e r e d  a p p r o p r i a t i o n s  t o  i n s t i t u t i o n s  under  t h e  c o n t r o l  o f  
t h e  s t a t e  b o a r d  o f  e d u c a t i o n .  The a p p r o p r i a t i o n s  p r o v i d e d  
e s s e n t i a l l y  tha t  the amount o f  g e n e r a l  fund a p p r o p r i a t i o n s  
would b e  r e d u c e d  i n  an  amount e q u a l  t o  t h e  amount o f  endowment 
fund income e a r n e d  and  a v a i l a b l e  t o  t h e  i n s t i t u t i o n s .  
Endowment fund e a r n i n g s  were  s e p a r a t e l y  a p p r o p r i a t e d  t o  t h e  
i n s t i t u t i o n s  b y  means o f  a  c o n t i n u i n g  a p p r o p r i a t i o n .  

The c o u r t  d e n i e d  the a p p l i c a t i o n  f o r  a  w r i t  c h a l l e n g i n g  the 
method o f  a p p r o p r i a t i o n  and the a c c o u n t i n g  p r a c t i c e s  used  t o  
implement  i t .  The c o u r t  d e t e r m i n e d  t h a t  the method u t i l i z e d  
d i d  n o t  d i v e r t  endowment funds  from endowment p u r p o s e s .  I n  
d i s c u s s i n g  the n a t u r e  o f  endowment funds  and t h e  l e g i s l a t u r e  ' s 
d u t y  n o t  t o  d i v e r t  them f o r  o t h e r  p u r p o s e s  t h e  c o u r t  s a i d :  

The f u n d s  r e f e r r e d  t o  b e i n g  d e c l a r e d  by t h e  
c o n s t i t u t i o n  t o  b e  t r u s t  f u n d s ,  a r e  n o t ,  
s t r i c t l y  s p e a k i n g ,  s u b j e c t  t o  
a p p r o p r i a t i o n .  They were  a p p r o p r i a t e d  o r  
s e t  a p a r t  f o r  c e r t a i n  p u r p o s e s  d e s i g n a t e d  b y  
t h e  t e r m s  o f  t h e  g r a n t s  which had  been  
a c c e p t e d  b y  the s t a t e .  The l e g i s l a t u r e ,  
however ,  i s  r e q u i r e d  t o  p r o v i d e  t h e  method 

, b y  which  t h e y  may b e  made a v a i l a b l e  f o r  s u c h  
s p e c i a l  p u r p o s e s ,  and  t o  t ha t  e x t e n t  o n l y  
are t h e  f u n d s  s u b j e c t  t o  w h a t  may b e  c a l l e d  
an  a p p r o p r i a t i o n .  The c o u r t s  a r e  n o t  
c o n c e r n e d  w i t h  t h e  methods which t h e  
l e g i s l a t u r e  may p r o v i d e ,  f u r t h e r  t h a n  t h a t ,  
upon p r o p e r  p r o c e e d i n g s  t h e r e f o r ,  t h e y  w i l l  
p r e v e n t  t h e  d i v e r s i o n  o f  t h e  funds  from t h e  
o b j e c t s  o r  p u r p o s e s  f o r  which  t h e y  have  b e e n  
g r a n t e d .  

3 1  I d a h o  a t  620.  

While t h e  l e g i s l a t u r e  i s  a c c o r d e d  some f l e x i b i l i t y  i n  
p r o v i d i n g  the methods o f  making endowment funds  a v a i l a b l e ,  b o t h  
t h e  Evans c a s e  and the Roach c a s e  d i s c u s s e d  p r e v i o u s l y  h o l d  
t h a t  t h e  l e g i s l a t u r e  may n o t  d i v e r t  t h o s e  funds  f o r  p u r p o s e s  
o t h e r  t h a n  t h o s e  a u t h o r i z e d  b y  t h e  c o n s t i t u t i o n  and f e d e r a l  
g r a n t s .  
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A s  n o t e d  p r e v i o u s l y ,  Idaho Code 58-140 c r e a t e s  a  s p e c i a l  
fund from a  p o r t i o n  o f  t h e  p roceeds  o f  t i m b e r  s a l e s  and l e a s e  
payments.  The s t a t u t e  p r o v i d e s  a r e a s o n a b l e  fund ing  mechanism 
t o  c a r r y  o u t  t h e  l a n d  b o a r d ' s  c o n s t i t u t i o n a l  d u t y  t o  c a r e f u l l y  
p r e s e r v e  and p r o t e c t  endowment l a n d s .  However, a s  t h e  c a s e s  
p o i n t  o u t ,  t h e  funds  c a n n o t  b e  d i v e r t e d  f o r  p u r p o s e s  n o t  
a u t h o r i z e d  by  t h e  c o n s t i t u t i o n  and p r o v i s i o n s  o f  the l a n d  
g r a n t s .  We m u s t ,  t h e r e f  o r e ,  examine t h e  s t a t u t o r y  p r o v i s i o n s  
t o  d e t e r m i n e  whe the r  t h e y  r e s u l t  i n  a  d i v e r s i o n  o f  endowment 
i n t e r e s t  e a r n i n g s  f o r  u n a u t h o r i z e d  p u r p o s e s .  

Idaho Code $ 57-804(2) p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

The f o l l o w i n g  funds  and money e x i s t i n g  on 
June  30, 1977 ,  a r e  c o n s o l i d a t e d  i n t o  t h e  
s t a t e  o p e r a t i n g  fund :  

A u d i t o r ' s  C r e a t e d  by 
Fund Number Name o f  Fund Idaho  Code S e c t i o n  

Ten P e r c e n t  Timber and Grazing 
Land Lease  Fund 58-140 

Idaho Code $ 57-803(a)  p r o v i d e s :  

The s t a t e  o p e r a t i n g  fund i s  he reby  c r e a t e d  
and e s t a b l i s h e d  i n  t h e  s t a t e  t r e a s u r y .  The 
s t a t e  o p e r a t i n g  fund i s  t o  b e  used  t o  
a c c o u n t  f o r  moneys which a r e  n o t  n e c e s s a r i l y  
r e s t r i c t e d  i n  u s e  o r  p u r p o s e ,  and which a r e  
g e n e r a l l y  u t i l i z e d  t o  f i n a n c e  t h e  o r d i n a r y  
f u n c t i o n s  o f  s t a t e  government .  

The s t a t u t e s  above-quoted 
t i m b e r  and g r a z i n g  l a n d  l e a s e  
fund.  As  t h e  c a s e s  d i s c u s s e d  
from endowment l a n d s  a r e  
r e s t r i c t e d  i n  u s e  and p u r p o s e  
t h e  o r d i n a r y  f u n c t i o n s  o f  s t a t e  

i m p r o p e r l y  c l a s s i f y  t h e  10% 
fund w i t h i n  t h e  s t a t e  o p e r a t i n g  
p r e v i o u s l y  p o i n t  o u t ,  p roceeds  
t r u s t  funds c o n s t i t u t i o n a l l y  

and a r e  n o t  u t i l i z e d  t o  f i n a n c e  
government .  
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A l s o ,  t h e r e  a r e  no p r o v i s i o n s  i n  Idaho  Code 57-803(a ) ,  
57-804, o r  58-140 p r o v i d i n g  f o r  i n t e r e s t  e a r n i n g s  t o  a c c r u e  t o  
t h e  b e n e f i t  o f  t h e  10% t i m b e r  and g r a z i n g  l a n d  l e a s e  fund.  
I n t e r e s t  e a r n i n g s  upon i d l e  f u n d s  i n  t h e  s t a t e  t r e a s u r y  a r e  
p a i d  t o  t h e  g e n e r a l  fund p u r s u a n t  t o  Idaho  Code $ 67-1210. 

I n  o u r  o p i n i o n ,  t h e  107, t i m b e r  and g r a z i n g  l a n d  l e a s e  fund 
s h o u l d  p r o p e r l y  b e  p l a c e d  w i t h i n  t h e  agency a s s e t  fund .  

The agency a s s e t  fund i s  c r e a t e d  and d e f i n e d  by Idaho Code 
5 57-803(n) as f o l l o w s :  

The agency a s s e t  fund i s  h e r e b y  c r e a t e d  and 
e s t a b l i s h e d  i n  t h e  s t a t e  t r e a s u r y .  The 
agency asset  fund i s  t o  b e  used  t o  a c c o u n t  
f o r  moneys which a r e  r e s t r i c t e d  i n  u s e  o r  
p u r p o s e ,  and which must o r  may b e ,  i n v e s t e d  
and accoun ted  f o r  a s  s e p a r a t e  e n t i t i e s ,  and 
a r e  n o t  accoun ted  f o r  i n  any o t h e r  fund.  

-- P l a c i n g  t h e  10% t i m b e r  and g r a z i n g  l a n d  l e a s e  fund i n  the '  
aoency a s s e t  fund would s a t i s f y  c o n s t i t u t i o n a l  r e q u i r e m e n t s  

'? s m c e  t h e  fund i s  des igned  t o  h a n d l e  a c c o u n t s  which a r e  
r e s t r i c t e d  i n  u s e  and p u r p o s e .  Accounts w i t h i n  t h e  fund a r e  
accoun ted  f o r  a s  s e p a r a t e  e n t i t i e s  by  t h e  s t a t e  t r e a s u r e r .  
Unl ike  t h e  s t a t e  o p e r a t i n g  f u n d ,  t h e  agency a s s e t  fund p r o v i d e s  
t h e  n e c e s s a r y  a c c o u n t i n g  mechanisms t o  a t t r i b u t e  i n t e r e s t  
e a r n i n g s  t o  p a r t i c u l a r  a c c o u n t s .  

A  fundamenta l  r u l e  o f  t r u s t  law i s  t h a t  a  t r u s t e e  must 
s e p a r a t e l y  a c c o u n t  f o r  t r u s t  p r o p e r t y  and funds  and must n o t  
u s e  t r u s t  p r o p e r t y  o r  funds  i n  h i s  t r a d e ,  b u s i n e s s ,  o r  p r i v a t e  
a f f a i r s  o r  t h e  b u s i n e s s  a f f a i r s  o f  any o t h e r  p e r s o n  u n l e s s  
a u t h o r i z e d  by t h e  te rms o f  t h e  t r u s t .  Any p r o f i t  o r  g a i n  
r e s u l t i n g ,  from h i s  own u s e  o f  t r u s t  funds  i n u r e s  t o  t h e  t r u s t  - 
e s t a t e .  S e e ,  
993, 37 L.Ed. 
I d a h o ,  1940) , 
60 S . C t .  8 6 ,  

e .  g . ,  McConb v .  F r i n k ,  149 U.S. 62 
867 (1893) ; Bruun v .  Hanson, 103/F.  
c e r t . d e n .  Hanson v .  Bruun, 308 U.S. 

84  L.Ed. 47 9 ;  Narnpa Inves tment  Corp 
50 Idaho 4 6 ,  293 P.  326 (1930) ; 

9 ,  1 3  S . C t .  
2d 685 (C.A. 

571 (1939) ,  
. v. Demming 
Res ta tement  , 

S i n c e  t h e  e x i s t i n g  s t a t u t e s  p e r m i t  t h e  u s e  o f  t r u s t  funds 
t o  g e n e r a t e  income f o r  t h e  g e n e r a l  a c c o u n t ,  t h e y  a p p e a r  t o  
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v i o l a t e  t r u s t  p r i n c i p l e s .  However, the c u r r e n t  s t a t u t o r i l y  
r e q u i r e d  c l a s s i f i c a t i o n  o f  the a c c o u n t  w i t h i n  t h e  s t a t e  
o p e r a t i n g  fund i s  r e p e a l e d  b y  C h .  1 9 5 ,  1985  S .L . ,  e f f e c t i v e  
J u l y  1, 1985.  T h e r e a f t e r ,  the s t a t e  a u d i t o r  i s  a u t h o r i z e d  t o  
c l a s s i f y  a c c o u n t s  i n  t h e  v a r i o u s  funds  enumera ted  i n  Idaho  Code 
5  57-803. On t h e  e f f e c t i v e  d a t e  o f  the A c t ,  t h e  s t a t e  a u d i t o r  
s h o u l d  r e c l a s s i f y  t h e  10% t i m b e r  and g r a z i n g  l a n d  l e a s e  fund i n  
the agency  asset  fund  t o  conform t h e  s t a t e ' s  a c c o u n t i n g  
p r a c t i c e s  t o  t h o s e  c o n t e m p l a t e d  b y  t h e  I d a h o  C o n s t i t u t i o n .  
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