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QUESTION PRESENTED

After his conviction and sentence for rape, Krispen
Estrada filed a petition for post-conviction relief in the
Idaho district court, claiming ineffective assistance of
counsel in sentencing. The district court determined that
Estrada’s counsel in the criminal case had provided
deficient performance by failing to advise Estrada about
his privilege against self-incrimination in regard to a
court-ordered psychosexual evaluation. The court denied
the claim, however, reasoning that Estrada was not
prejudiced because he would have received the same
sentence because the sentencing court could have properly
drawn adverse inferences at sentencing, such as lack of
remorse, non-amenability to treatment, and risk to the
community, if Estrada had refused to participate in the
evaluation. The Supreme Court of Idaho reversed the
district court’s finding of lack of prejudice, implicitly
rejecting the district court’s determination that the sen-
tencing court may properly draw adverse inferences from
silence at sentencing, and holding prejudice was shown
because the evaluation “played a role” in sentencing. The
question presented is:

Other than in finding the facts and circumstances of
the offense, may a sentencing court draw adverse infer-
ences from a defendant’s refusal to cooperate in a pre-
sentencing evaluation?



ii

TABLE OF CONTENTS

Page
QUESTION PRESENTED ....ccoooviiiiiiiiiiiiiiiiiiiieeeeeeees i
TABLE OF CONTENTS .....cooiiiiiiiiiiiiiiiiiiiieeeeeeeees ii
TABLE OF AUTHORITIES........oouiiee iii

PETITION FOR WRIT OF CERTIORARI TO THE
SUPREME COURT OF IDAHO .......cccccceevvvvvennnnnnn.

OPINIONS BELOW ...t
JURISDICTION.....ccciiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeees

CONSTITUTIONAL AND STATUTORY PROVISIONS
INVOLVED ...ccooiviiiiiiiiiiiiiiiiiiiiieieeeeeeeeeeeeeeeeeee

STATEMENT OF THE CASE ......cccoovvviiiiiiiiiiiiiiiiinnns
REASONS FOR GRANTING THE PETITION...........

A. The Decision Of The Supreme Court Of
Idaho Expands The No Adverse Infer-
ence Rule Of The Privilege Against Self-
Incrimination Far Beyond What This
Court Has Required............cceeevvnveiinnnnnnnn..

B. The Lower Courts Are Divided Between
Those dJurisdictions That Allow No Ad-
verse Inferences At Sentencing, Those
That Allow Adverse Inferences At Sen-
tencing Except To Show The Facts Of
The Underlying Crime, And Those That
Prohibit Adverse Inferences That In-
crease A Sentence But Allow Adverse
Inferences In Denying A Decrease Of The
SENLEINCE ....iviiiiiieie e

CONCLUSION......cotttiiiiiiiiiiieieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeees



iil

TABLE OF AUTHORITIES
Page
CASES
Apprendi v. New Jersey, 530 U.S. 466 (2000) ................... 12
Baxter v. Palmigiano, 425 U.S. 308 (1976) .........ccccuuuu..... 12
Blakely v. Washington, 542 U.S. 296 (2004) ..........ccvvvveee. 12
Boyd v. United States, 116 U.S. 616 (1886)...........cevvvvvveeeeee 7
Commonwealth v. Mills, 764 N.E.2d 854 (Mass.
2002)..eteeeeiitee et e s s 17
Dzul v. State, 56 P.3d 875 (Nev. 2002) ....cceeeeeeeeeeeeeeeeeeennnn. 17
Estelle v. Smith, 451 U.S. 454 (1981) ............ 7,9,12,13, 16
Griffin v. California, 380 U.S. 609 (1965)............ 7,9,10, 11
Lakeside v. Oregon, 435 U.S. 333 (1978) ...ccceeeeeeeeeeeeeennnnn. 12
Lee v. Crouse, 451 F.3d 598 (10th Cir. 2006)..................... 15
Lee v. State, 36 P.3d 1133 (Wyo. 2001)........ovvveeeeeeeennnnnneen. 15
Lefowitz v. Turley, 414 U.S. 70 (1973) ...ueveeeeeeiieeieeiieeennn. 6
Minnesota v. Murphy, 465 U.S. 420 (1984).......cccccuvvvveeennn. 6
Mitchell v. United States, 526 U.S. 314 (1999) .......... passim
People v. Brady, 765 N.E.2d 289 (N.Y. 2002) ........ccvvvvvnees 16
People v. Wright, 430 N.W.2d 133 (Mich. 1988) ................ 14
Portuondo v. Agard, 529 U.S. 61 (2000)..........cevvvvrvvrvvvrnnns 11
Ring v. Arizona, 536 U.S. 584 (2002) ....ccoeeeveeeeeeeeeeeeeeennnn. 12
Smith v. State, 119 P.3d 411 (Wyo. 2005) .........ceevvrurreeennee 16
State v. Heffran, 384 N.W.2d 351 (Wis. 1986)................... 16
State v. Kamana'o, 82 P.3d 401 (Hawai’i 2003)................. 17

State v. Kauk, 691 N.W.2d 606 (S.D. 2005).........cccccoueeeee. 15



iv

TABLE OF AUTHORITIES — Continued

Page
State v. Muscari, 807 A.2d 407 (Vt. 2002) .....cceeeeeveveeennnee. 16
State v. Rennaker, 150 P.3d 960 (Mont. 2007) .................. 15
State v. Spencer, 70 P.3d 1226 (Kan. App. 2003)............... 16
Strickland v. Washington, 466 U.S. 668 (1984) ................. 3
Ullman v. United States, 350 U.S. 422 (1956).................... 6
United States v. McQuay, 7 F.3d 800 (8th Cir. 1993)........ 17
United States v. Rivera, 201 F.3d 99 (2d Cir. 1999).......... 16
United States v. Robinson, 485 U.S. 25 (1988) ................. 12

United States v. Warren, 338 F.3d 258 (3d Cir. 2003)....... 17



PETITION FOR WRIT OF CERTIORARI
TO THE SUPREME COURT OF IDAHO

The Attorney General for Idaho, on behalf of the State
of Idaho, respectfully petitions for a writ of certiorari to
review the judgment in this case of the Supreme Court of
Idaho.

OPINIONS BELOW

The opinion of the Supreme Court of Idaho, App.,
infra, 1-14, is found at 143 Idaho 558, 149 P.3d 833.

¢

JURISDICTION

The opinion of the Supreme Court of Idaho was issued
on November 24, 2006. App., infra, 1. The petition for
rehearing was denied on January 22, 2007. Id. at 49.
Jurisdiction of this Court is invoked under 28 U.S.C.
§ 1257(a).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The relevant portion of the Fifth Amendment of the
United States Constitution provides:

No person . . . shall be compelled in any criminal
case to be a witness against himself. . . .

L




STATEMENT OF THE CASE

Respondent Krispen Estrada committed a brutal
crime, beating, choking and raping his estranged wife in
front of their children. App., infra, 1. He was captured
after a seven-hour armed standoff with police. Id. at 1-2.
He pled guilty to one count of rape as part of a plea
agreement with the state, and the trial court then ordered,
pursuant to Idaho law, that he undergo a pre-sentence
psychosexual evaluation. Id. at 2, 36-37.

Estrada initially refused to submit to the ordered
psychosexual evaluation. Id. at 2, 37-38. His counsel,
however, reminded him that the evaluation had been
ordered by the court; told him that he, the attorney,
wanted good evidence for sentencing; and stated, “We
would not want the judge to consider your lack of coopera-
tion to mean that you are not willing to comply with court
orders.” Id. at 2, 37-38.

After receiving his counsel’s letter encouraging him to
cooperate to avoid having the court conclude he would not
comply with court orders, Estrada submitted to the psy-
chosexual evaluation. Id. at 2, 37-38. One of the conclu-
sions in the evaluation was that Estrada presented an
ongoing risk of violence. Id. at 2. After considering evi-
dence, including the evaluation, the trial court imposed a
life sentence, with twenty-five years to be served before
being eligible for parole. Id. at 3. The sentence was af-
firmed on direct appeal. Id. at 3.

Estrada petitioned for state post-conviction relief,
claiming that his attorney provided ineffective assistance
of counsel for failing to advise him that his right against
self-incrimination allowed him to refuse to submit to the
psychosexual evaluation. Id. at 3, 38-39. The district court



applied the two-prong standard of Strickland v. Washing-
ton, 466 U.S. 668 (1984), and concluded that counsel’s
performance was deficient because counsel failed to advise
Estrada that his Fifth Amendment privilege against self-
incrimination gave him the right to refuse to participate in
the psychosexual evaluation. Id. at 40-42. The district
court denied relief on the prejudice prong, however, find-
ing that the sentencing judge (not the same judge as on
post-conviction) “took a dim view of individuals who
refused to cooperate with sexual offender evaluation or
treatment.” Id. at 46. The court applied Mitchell v. United
States, 526 U.S. 314 (1999), and concluded that the sen-
tencing court could have considered Estrada’s refusal to
submit to the evaluation as evidence “bearing on Estrada’s
remorse, his amenability to treatment, and/or his risk to
the community.” App., infra, 42-44. The sentencing court
also could have concluded that Estrada was a “violent
sexual offender” for purposes of sentencing “in the absence
of proof to the contrary ....” Id. at 43. Because the sen-
tencing court could have properly drawn these adverse
inferences had Estrada refused to cooperate with the
psychosexual evaluation, the district court concluded that
the evidence did not show that invocation of the right to
not cooperate in the psychosexual evaluation would have
resulted in a lesser sentence, and therefore Estrada had
shown no prejudice. Id. at 44-47.

The Idaho Court of Appeals affirmed, but on a differ-
ent basis. Id. at 15-35. In addressing the deficient per-
formance prong, the court concluded that the Fifth
Amendment does provide a right to refuse cooperation
with a court-ordered sentencing evaluation and that a
sentencing court may draw no adverse inferences from
such silence, but such was not established law at the time
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counsel advised Estrada to cooperate in the evaluation;
therefore, counsel’s performance was not deficient. Id. at
18-30.

On discretionary review the Supreme Court of Idaho
reversed the district court. Like the lower courts, it held
that the Fifth Amendment right against self-incrimination
applies to sentencing evaluations. Id. at 9-13. It also held
that Estrada’s counsel had misadvised Estrada about that
right, making his performance deficient, rejecting the
analysis of the court of appeals and finding that the Fifth
Amendment right was established in Idaho precedent at
the time counsel advised Estrada to submit to the evalua-
tion. Id. at 13. The court then implicitly rejected the
district court’s analysis that there was no prejudice be-
cause Estrada’s failure to cooperate in the evaluation
would have led to permissible adverse inferences in
sentencing, instead holding that Estrada had shown
prejudice because he showed the evaluation “played a role”
in sentencing. Id. at 13-14.

REASONS FOR GRANTING THE PETITION

In this case, the Supreme Court of Idaho has adopted
an extremely narrow view of what adverse inferences a
sentencing court may draw, which, while consistent with
precedents from some jurisdictions, goes well beyond what
this Court’s precedents require and is in conflict with
authority from other jurisdictions. This ruling warrants a
grant of certiorari for two reasons:

First, this Court has applied the no adverse inference
rule in sentencing only once. In Mitchell v. United States,
526 U.S. 314 (1999), this Court held that the Fifth



Amendment rule against drawing adverse inferences from
silence applied to “factual determinations respecting the
circumstances and details of the crime.” Id. at 327-38. It
specifically stated that it was not addressing the question
of whether the no adverse inference rule applied to specific
downward adjustments such as provided by federal sen-
tencing, Id. at 330, and was silent as to what adverse
inferences might be drawn at sentencing in jurisdictions,
such as Idaho, that do not have specific downward ad-
justments in sentencing. Thus, this Court left open the
question of whether the adverse inference rule applies at
sentencing to prevent inferences from silence other than in
finding the facts of the crime.

Second, because this Court has not addressed the no
adverse inference rule’s application in sentencing other
than in Mitchell, lower courts have applied the no adverse
inference rule in three different ways. Some jurisdictions
hold that the rule does not apply beyond the specific
holding of Mitchell, and allow adverse inferences to be
drawn regarding any fact other than the facts of the actual
crime itself. Others, generally looking primarily at this
Court’s statement in Mitchell that its holding does not
address the propriety of specific downward adjustments,
allow sentencing courts to draw adverse inferences that
result in denial of a lesser sentence, but disallow adverse
inferences that would result in an increased sentence.
Finally, others, as the Supreme Court of Idaho has appar-
ently done in this case, disallow all adverse inferences.

The Mitchell decision left open the question of
whether the adverse inference rule prevents a sentencing
court from drawing conclusions regarding the defendant’s
character, amenability to rehabilitation, remorse, accep-
tance of responsibility, or additional sentencing factors



other than the facts of the crime, based upon a defendant’s
refusal to cooperate in sentencing evaluations or other
silence. Courts that have addressed this open question
have done so in three broad, and conflicting, ways. What
inferences may be drawn at sentencing from a defendant’s
refusal to assist in a court’s efforts to evaluate sentencing
factors other than the facts of the crime itself is an impor-
tant question that can only be answered by this Court.
Certiorari on this question, with a later remand for the
Supreme Court of Idaho to reevaluate whether Estrada
received ineffective assistance of counsel in light of the
scope of the adverse inference rule in sentencing, is there-
fore appropriate.

A. The Decision Of The Supreme Court Of Idaho
Expands The No Adverse Inference Rule Of The
Privilege Against Self-Incrimination Far Beyond
What This Court Has Required

The Fifth Amendment provides, in relevant part, that
no person “shall be compelled in any criminal case to be a
witness against himself.” U.S. Const. amend. V. This
right against self-incrimination “not only permits a person
to refuse to testify against himself at a criminal trial in
which he is the defendant, but also ‘privileges him not to
answer official questions put to him in any other proceed-
ing, civil or criminal, formal or informal, where the an-
swers might incriminate him in future criminal
proceedings.”” Minnesota v. Murphy, 465 U.S. 420, 426
(1984) (quoting Lefowitz v. Turley, 414 U.S. 70, 77 (1973)).
The “sole concern” of the Fifth Amendment’s right to
silence is “the danger to a witness forced to give testimony
leading to the infliction of ‘penalties affixed to the criminal
acts. ...”” Ullman v. United States, 350 U.S. 422, 438-39



(1956) (quoting Boyd v. United States, 116 U.S. 616, 634
(1886)). When a criminal defendant exercises his privilege
against self-incrimination, such silence may not be used as
“evidence of guilt.” Griffin v. California, 380 U.S. 609, 615
(1965).

This Court has analyzed the application of the Fifth
Amendment right against self-incrimination to sentencing
proceedings in only two cases. First, in Estelle v. Smith,
451 U.S. 454 (1981), the state of Texas introduced, in the
capital sentencing portion of a bifurcated trial, a pre-trial
psychological evaluation. The evaluation had been taken
for determining competency, but was introduced at the
sentencing trial as evidence of future dangerousness, a
fact the state was required to prove to make Smith eligible
for the death penalty. Id. at 457-58. The Court ultimately
held that a defendant who neither initiates the psychologi-
cal evaluation nor tries to introduce psychological evidence
“may not be compelled to respond to a psychiatrist if his
statements can be used against him at a capital sentenc-
ing proceeding.” Id. at 468. The Court’s reasoning was that
Smith could not be made the “‘deluded instrument’ of his
own execution.” Id. at 462 (citation omitted). The Court
specifically stated that it was not holding “that the same
Fifth Amendment concerns are necessarily presented by
all types of interviews and examinations that might be
ordered or relied upon to inform a sentencing determina-
tion.” Id. at 469 n.13.

Second, in Mitchell v. United States, 526 U.S. 314
(1999), Mitchell pled guilty to one count of conspiracy to
distribute cocaine and three counts of distributing cocaine,
but did not admit to the quantity of cocaine involved. 526
U.S. at 317. The quantity was important because it deter-
mined which minimum sentence applied to Mitchell’s



conduct. Id. At sentencing the government attempted to
meet its burden of proving the quantity of cocaine involved
through the testimony of co-conspirators. Id. at 318-19.
Mitchell did not testify. Id. The sentencing court found
that the conspiracy involved more than five kilograms,
requiring a mandatory minimum sentence of ten years
(instead of a shorter required sentence), in part because it
found Mitchell’s refusal to explain her side of the story
indicative of the credibility of the co-conspirators. Id. at
318-19.

In reversing, this Court first held that the potential
for self-incrimination did not end with Mitchell’s guilty
plea. Id. at 321-27. This Court rejected the government’s
argument that Mitchell’s plea constituted a waiver of the
right against self-incrimination. Id. at 321-25. The stipula-
tion to some facts by Mitchell in pleading guilty did not
waive her right to silence on the facts still in dispute. Id.

The Court next rejected the lower court’s holding that
incrimination is complete once guilt has been determined.
Id. at 325-26. The Court stated that incrimination does not
end with a guilty plea: “Where the sentence has not yet
been imposed a defendant may have a legitimate fear of
adverse consequences from further testimony.” Id. at 326.
The “adverse consequence” Mitchell faced was that the
range of sentence applicable to her was still to be decided
by the quantity of drugs involved. See id. at 327 (“Peti-
tioner faced imprisonment from one year upwards to life,
depending on the circumstances of the crime.”).

This Court then proceeded to apply, for the first time
in sentencing, the no adverse inference rule. This rule,
which prohibits using the defendant’s invocation of the
privilege against self-incrimination as evidence of guilt,



was announced by this Court in Griffin v. California, 380
U.S. 609 (1965). There this Court held that “the Fifth
Amendment . . . forbids either comment by the prosecution
on the accused’s silence or instructions by the court that
such silence is evidence of guilt.” Id. at 615. In Mitchell
this Court applied the rule from Griffin to criminal sen-
tencing “with regard to factual determinations respecting
the circumstances and details of the crime.” Mitchell, 526
U.S. at 327-28.

Rejecting a comparison of sentencing to civil cases, in
which the no adverse inference rule does not apply, the
Court stated that “the central purpose of the privilege — to
protect a defendant from being the unwilling instrument
of his or her own condemnation — remains of vital impor-
tance.” Id. at 328-29. The Court then looked at Estelle,
stating that Estelle’s reasoning that there was no basis to
distinguish a capital sentencing from a trial “applies with
full force here, where the Government seeks to use peti-
tioner’s silence to infer commission of disputed criminal
acts.” Id. at 329. “To say that an adverse factual inference
may be drawn from silence at a sentencing hearing held to
determine the specifics of the crime is to confine Griffin by
ignoring Estelle.” Id.

The Court concluded: “The question is whether the
Government has carried its burden to prove its allegations
while respecting the defendant’s individual rights. The
Government retains the burden of proving facts relevant
to the crime at the sentencing phase and cannot enlist the
defendant in this process at the expense of the self-
incrimination privilege.” Id. at 330. The Court reserved
the issue of whether a court can properly consider silence
in relation to a finding of lack of remorse or acceptance of
responsibility that might justify a reduction in sentence.
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Id. The Court then held: “By holding petitioner’s silence
against her in determining the facts of the offense at the
sentencing hearing, the District Court imposed an imper-
missible burden on the exercise of the constitutional right
against compelled self-incrimination.” Id.

The opinion in Mitchell thus specifically stated no
fewer than five times that it was limiting its holding
regarding the no adverse inference rule to circumstances
where the sentencing court was finding the facts of the
crime itself.

The four-justice dissent' in Mitchell would not have
extended the no adverse inference rule to sentencing at
all. Id. at 332. The dissent first argued that the no adverse
inference rule announced in Griffin was not historically
rooted. Id. at 333-36. The dissent pointed out that a
distinction between trial and sentencing is often drawn in
Constitutional jurisprudence. Id. at 337-38. The dissent
then addressed what it considered the “greatest” inconsis-
tency of the opinion — “that its holding applies only to
inferences drawn from silence ‘in determining the facts of
the offense.’” Id. at 338-39. The dissent noted that if the
Court maintains this limitation on the application of the
no adverse inference rule, the rule will not apply to “de-
terminations of acceptance of responsibility, repentance,
character, and future dangerousness ... that is to say, to
what is probably the bulk of what most sentencing is
about.” Id. at 340 (emphasis original).

! Justice Thomas joined the dissent, but also provided his own
dissenting opinion indicating a willingness to re-examine whether
Griffin itself was rightly decided. Id. at 341-43.
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If, on the other hand, the Court ultimately de-
cides — in the fullness of time and after a decent
period of confusion in the lower courts — that the
extension of Griffin announced today is not lim-
ited to ‘determining the facts of the offense,” then
it will have created a system in which we give
the sentencing judge access to all sorts of out-of-
court evidence, including the most remote hear-
say, concerning the character of the defendant,
his prior misdeeds, his acceptance of responsibil-
ity and determination to mend his ways, but de-
clare taboo the most obvious piece of evidence
standing in front of the judge: the defendant’s re-
fusal to cooperate with the court. Such a rule or-
ders the judge to avert his eyes from the
elephant in the courtroom when it is the judge’s
job to size up the elephant.

Id. at 340-41 (emphasis original).

Thus, both the majority and the dissent in Mitchell
recognized that the Court’s holding on the no adverse
inference rule was limited to determining the facts and
circumstances of the crime, leaving open the question of
whether the defendant’s refusal to speak or otherwise
cooperate with the sentencing court extended to issues of
acceptance of responsibility and remorse. See also id. at
330 (specifically reserving ruling on whether the no
adverse inference rule applies to issues of remorse or
acceptance of responsibility).

The express and repeated limitations of the no ad-
verse inference rule stated in the Mitchell opinion are
consistent with this Court’s refusal to extend that rule to
situations other than where the state bears the burden of
proving the facts of the crime itself. In Portuondo v. Agard,
529 U.S. 61, 69 (2000), this Court distinguished Griffin
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and found that the prosecutor’s argument that the defen-
dant had the opportunity to tailor testimony to evidence
presented before he took the stand did not violate the no
adverse inference rule. In United States v. Robinson, 485
U.S. 25, 32-34 (1988), this Court held that the no adverse
inference rule did not prohibit argument that the defen-
dant had the opportunity to tell his version of events at
trial, in rebuttal of defense arguments that he did not.
This Court has consistently applied the no adverse infer-
ence rule only to prevent the use of a “defendant’s silence
as substantive evidence of guilt.” Baxter v. Palmigiano,
425 U.S. 308, 319 (1976); see also Lakeside v. Oregon, 435
U.S. 333, 338 (1978).

That Mitchell is properly seen as holding that the no
adverse inference rule prevents only inferences about the
facts of the crime is further demonstrated by subsequent
decisions from this Court on the scope of the Sixth
Amendment right to a jury. In Apprendi v. New Jersey, 530
U.S. 466, 490 (2000), this Court concluded that any fact
that increases a sentence beyond the statutory maximum
must be submitted to a jury and proved beyond a reason-
able doubt. The Court in Blakely v. Washington, 542 U.S.
296, 303-04 (2004), decided that the “statutory maximum”
for purposes of Apprendi is the maximum the judge may
impose solely on the basis of the facts reflected in the
verdict or guilty plea. Likewise, in Ring v. Arizona, 536
U.S. 584, 609 (2002), this Court held that aggravating
factors making the defendant eligible for the death penalty
must be proved to a jury beyond a reasonable doubt. Thus,
as the law now stands, if the fact patterns of Estelle or
Mitchell re-occurred they would not be sentencing cases,
and there would be no doubt that the defendants would
enjoy the privilege against self-incrimination and the
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benefit of the no adverse inference rule because the state
would bear the burden of proving to a jury, beyond a
reasonable doubt, the facts at issue in those cases. Be-
cause Estelle and Mitchell are no longer factually sentenc-
ing cases, but instead addressed application of the no
adverse inference rule to issues that must now be proved
to a jury as elements of the crime itself, there are no
opinions of this Court directly addressing the scope of the
adverse inference rule in routine sentencing proceedings.

The Supreme Court of Idaho has expanded the hold-
ings of Estelle and Mitchell beyond their stated limita-
tions, effectively forbidding taking any adverse inference
from a defendant’s decision to not cooperate with pre-
sentence evaluations. Whether that broad expansion of the
rule is required by the United States Constitution is a
question that only this Court can definitively answer, and
which merits this Court’s consideration.

B. The Lower Courts Are Divided Between Those
Jurisdictions That Allow No Adverse Inferences
At Sentencing, Those That Allow Adverse Infer-
ences At Sentencing Except To Show The Facts
Of The Underlying Crime, And Those That Pro-
hibit Adverse Inferences That Increase A Sen-
tence But Allow Adverse Inferences In Denying
A Decrease Of The Sentence

By reversing the district court’s conclusion that there
was no prejudice to Estrada because the sentencing court
could properly have drawn some adverse inferences from
Estrada’s silence, the Supreme Court of Idaho came out on
one end of a spectrum of cases addressing application of
the right against self-incrimination at sentencing. Given
the limited guidance provided by this Court prior to
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Mitchell and in Mitchell itself, courts that have addressed
this question have varied widely in their determinations of
what inferences courts may or may not draw from a
defendant’s decision to remain silent or otherwise refuse to
participate in post-conviction sentencing evaluations or
interviews. These variations may be categorized into three
basic groups.

At one end of the spectrum are courts that allow no or
virtually no inferences from silence. As noted above, the
Supreme Court of Idaho held that Estrada’s trial counsel’s
performance was deficient for informing Estrada that he
should cooperate in the court-ordered psychosexual ex-
amination so the sentencing court would not draw an
adverse inference from a lack of cooperation. App., infra, 2,
13. The Supreme Court of Idaho further reversed the
district court’s conclusion that Estrada was not prejudiced
by that advice because the sentencing court would have
drawn certain adverse inferences from a decision to not
participate in the court-ordered psychosexual evaluation,
Id. at 42-47, and held that Estrada could show prejudice
merely by showing that the evaluation he submitted to on
advice of counsel “played a role” in the sentencing. Id. at
13-14. The Supreme Court of Idaho thus joined other
courts from other jurisdictions that have held that no
adverse inferences can be drawn from silence at sentenc-
ing.

Examples of courts that have interpreted the no
adverse inference rule to apply to all factual findings at
sentencing include the supreme courts of Michigan,
Montana, and South Dakota. See People v. Wright, 430
N.W.2d 133, 138 n.13 (Mich. 1988) (defendant enjoys right
to refuse participation in pre-sentence psychological
evaluation that will be used to determine severity of
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sentence, noting that the no adverse inference rule would
apply to invocation of silence); State v. Rennaker, 150 P.3d
960, 967-69 (Mont. 2007) (court may not draw inference of
lack of remorse from silence); see also State v. Kauk, 691
N.W.2d 606, 610 (S.D. 2005) (stating that Mitchell “ex-
tend[ed] the right to remain silent to sentencing proceed-
ings and [held] that negative inferences cannot be drawn
from the exercise of that right during such proceedings”).

At the opposite end of the spectrum stand those courts
that allow adverse inferences other than in finding the
facts of the crime. In Lee v. State, 36 P.3d 1133 (Wyo.
2001), the defendant, convicted on two counts of third-
degree sexual assault, was ordered to undergo a psycho-
logical evaluation. When he refused, the district court
informed him that his refusal would be held against him
in sentencing. Id. at 1137. Relying on Mitchell, Lee as-
serted on appeal that consideration of his refusal to
cooperate with the evaluation violated his right to silence.
Id. at 1141. In rejecting this argument, the Supreme Court
of Wyoming pointed out that Mitchell involved compelling
a defendant to testify about the facts of the crime — specifi-
cally, the amount of drugs involved — which could deter-
mine the range of the sentence she received. Id. The case
before it, however, involved an evaluation that was a
required part of the pre-sentence investigation (PSI) in sex
crime convictions. Id. The failure to cooperate in the PSI is
properly considered as evidence of the character of the
defendant. Id. Thus, the court concluded, it was the
defendant’s “right to refuse the assessment and the dis-
trict court’s right to consider such refusal in determining
the appropriate sentence.” Id. See also Lee v. Crouse, 451
F.3d 598, 602-05 (10th Cir. 2006) (Rejecting Lee’s federal
habeas corpus challenge, stating “we conclude it remains
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unanswered by the Supreme Court whether a sentencing
court in a non-capital case may, for purposes other than
determining the facts of the offense of conviction, draw an
adverse inference from a criminal defendant’s refusal to
testify or cooperate”).

Other decisions limiting the no adverse inference rule
to the facts of the crime include: State v. Muscari, 807 A.2d
407, 416 (Vt. 2002) (Mitchell limited to adverse factual
inferences related to crime; a court may “consider whether
a defendant has accepted responsibility for the offense at
sentencing without violating his privilege against self-
incrimination”); and Smith v. State, 119 P.3d 411, 422-24
(Wyo. 2005) (finding Mitchell inapposite where jury had
already found critical facts of crime bearing on the severity
of sentence). See also State v. Spencer, 70 P.3d 1226, 1228-
30 (Kan. App. 2003) (distinguishing Mitchell on the basis
that pre-sentence risk assessment was not “for the pur-
pose of determining the facts, circumstances, or details of
the crime charged” and Spencer was not entitled to a
“beneficial assessment” by virtue of her silence); People v.
Brady, 765 N.E.2d 289, 291-92 (N.Y. 2002) (distinguishing
Mitchell based upon nature of sentencing proceedings
Mitchell faced); and State v. Heffran, 384 N.W.2d 351, 353-
55 (Wis. 1986) (rejecting application of Estelle to presen-
tence investigations on basis that such investigations are
not related to “element upon which the state still has the
burden of proof”).

In between these ends of the spectrum are courts that
allow a sentencing court to draw inferences from a defen-
dant’s silence in declining to find downward adjustments
of a sentence, but do not allow inferences that would
increase the sentence. See, e.g., United States v. Rivera,
201 F.3d 99, 101-02 (2d Cir. 1999) (disallowing increase in
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sentence from silence); United States v. Warren, 338 F.3d
258, 264-65 (3d Cir. 2003) (drawing distinction between
“penalty,” which is not allowed based on silence, and
“denied benefit,” which is allowed based on silence); State
v. Kamana’o, 82 P.3d 401, 407-10 (Hawai’i 2003) (sentenc-
ing court may not infer a lack of remorse to impose a
harsher sentence); Commonwealth v. Mills, 764 N.E.2d
854, 865-66 (Mass. 2002) (sentencing court may not
increase sentence based upon refusal to admit guilt, but
noting that this is a proper factor in consideration of more
lenient sentence); Dzul v. State, 56 P.3d 875, 879-85 (Nev.
2002) (adopting “benefit vs. penalty” analysis and finding
constitutional a requirement of a positive evaluation as
condition of probation eligibility). See also United States v.
McQuay, 7 F.3d 800, 802-03 (8th Cir. 1993) (lack of coop-
eration with authorities proper grounds for denial of
reduction for acceptance of responsibility). This was the
approach adopted by the district court in this case. App.,
infra, 44-46 (citing Dzul, supra).

Review of the application of the no adverse inference
rule at sentencing by courts of various jurisdictions shows
that those courts are widely divergent in their conclusions
about the scope of the rule. These differences arise from
the question left open in Mitchell regarding the scope of
application of the no adverse inference rule in sentencing.
Because only this Court can finally determine this impor-
tant question, certiorari in this case is appropriate.

¢
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CONCLUSION
The petition for certiorari should be granted.
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TROUT, Justice.

This Court has granted Appellant Krispen Estrada’s
request for review of an Idaho Court of Appeals decision
upholding the district court’s denial of Estrada’s petition
for post-conviction relief. The petition was grounded on
Estrada’s ineffective assistance of counsel claim, which
was based on his attorney’s failure to advise Estrada of his
Fifth Amendment privilege to refuse to submit to a court-
ordered psychosexual evaluation for sentencing purposes.

I. FACTUAL AND PROCEDURAL BACKGROUND

In the underlying criminal case, Estrada pleaded
guilty to the rape of his estranged wife. An associated
charge of kidnapping was dismissed. From the record in
that case it appears that Estrada’s crime was brutal. He
choked and battered the victim before raping her, and
committed these acts in the presence of his five young
children. After the victim and children were able to leave
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the house, Estrada engaged in a seven-hour armed stand-
off with police before he surrendered.

At the plea hearing, the district court advised Estrada
that he was waiving his constitutional right against self-
incrimination. After accepting Estrada’s plea, the district
court ordered a psychosexual evaluation of Estrada pursu-
ant to Idaho Code section 18-8316. Estrada then wrote to
the district court, asserting that the evaluation was
unnecessary and caused a frustrating delay in his sentenc-
ing. Estrada’s attorney responded by writing a letter to
Estrada advising him that the evaluation was not a delay
tactic, but “must be completed before sentencing.” The
attorney also commented, “I want every single good piece
of evidence that I can get my hands on to be able to argue
at your sentencing.” Based on the letter, Estrada decided
to participate in the evaluation. Later, however, Estrada
failed to complete certain evaluation forms, which
prompted the evaluator, Larry Gold (Gold), to contact
Estrada’s attorney to relay Estrada’s refusal to cooperate.
The attorney sent Estrada another letter, in which he
noted that the evaluation was ordered by the district
court. The attorney wrote, “We would not want the judge
to consider your lack of cooperation to mean that you are
not willing to comply with court orders.” Thereafter,
Estrada participated in the evaluation, which took place in
the county jail.

The evaluation was filed with the district court and
included a number of unfavorable and derogatory com-
ments about Estrada, including references to his potential
for future violent actions. Estrada’s attorney did not
attempt to suppress the evaluation, but instead pointed to
the evaluator’s observation that Estrada was not a perpe-
trator on strangers and Estrada’s risk to children was
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“nonexistent.” Nevertheless, the district court imposed a
life sentence, twenty-five years fixed, relying in part on
the evaluation’s conclusion that Estrada had an “extreme
violent nature” and a low level of treatment motivation.
The district court summed up the evaluation as indicating
“a serious problem and danger involved in releasing you
[Estrada] back into society.” The district court also ob-
served the violent nature of the rape, noted Estrada’s two
prior felony convictions, and emphasized the protection of
the victim and her family as the “guiding principle” by
which the sentence was determined.

The sentence was affirmed on appeal. Estrada then
filed a petition for post-conviction relief, claiming ineffec-
tive assistance of counsel. Estrada argued his attorney
should have advised him that even after entering a guilty
plea, he still retained his right against self-incrimination
and was not required to participate in the psychosexual
evaluation. Estrada also claimed his attorney was ineffec-
tive in not moving to suppress the evaluation on the
grounds that it was obtained in violation of his Fifth
Amendment privilege. Had the court not considered the
evaluation, Estrada contended, he would have received a
more favorable sentence.

After an evidentiary hearing, the district court denied
the petition.' The court concluded that Estrada did have a
Fifth Amendment right against self-incrimination relating
to the psychosexual evaluation and his attorney was
deficient in failing to advise him of such. Applying the test
articulated in Strickland v. Washington, 466 U.S. 668, 104

! Because the judge who had issued Estrada’s sentence had by this
time retired, a different district judge presided.



App. 4

S.Ct. 2052, 80 L.Ed.2d 674 (1984), the district court
concluded, however, that Estrada was not prejudiced by
the deficiency under the second prong of the Strickland
test because the psychosexual evaluation did not affect the
length of his sentence. On appeal, the Court of Appeals
agreed that the privilege against self-incrimination ap-
plied to psychosexual evaluations ordered by the court for
sentencing. The Court of Appeals further concluded that
Estrada’s attorney’s performance was not deficient because
“no decision of the Idaho appellate courts or of the United
States Supreme Court had held that a defendant may
invoke the privilege against self-incrimination in a court-
ordered mental health evaluation conducted for sentencing
in a non-capital case.” Because the attachment of the
privilege was “not clear” when Estrada’s evaluation
occurred, the court concluded, Estrada’s attorney could not
be faulted for failing to give this advice. As to the attor-
ney’s failure to move to suppress the evaluation, the court
concluded that it did not constitute deficient representa-
tion because Estrada waived his right by failing to invoke
it before or during the evaluation. Finding no deficiency,
the Court of Appeals affirmed the district court’s order
denying post-conviction relief without addressing the
prejudice prong of the Strickland test. This Court granted
Estrada’s petition for review.

II. STANDARD OF REVIEW

While this Court gives serious consideration to the
views of the Court of Appeals when considering a case on
review from that court, this Court reviews the district
court’s decisions directly. State v. Rogers, 140 Idaho 223,
226, 91 P.3d 1127, 1130 (2004). Where the district court
conducts an evidentiary hearing in a post-conviction
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proceeding, the court’s findings of fact will not be dis-
turbed on appeal unless clearly erroneous. Ray v. State,
133 Idaho 96, 98, 982 P.2d 931, 933 (1999). The reviewing
court, however, exercises free and independent review of
the district court’s application of law. Hollon v. State, 132
Idaho 573, 976 P.2d 927, 930 (1999). Constitutional issues
are pure questions of law over which this Court exercises
free review. Quinlan v. Idaho Com’n for Pardons and
Parole, 138 Idaho 726, 729, 69 P.3d 146, 149 (2003).

In reviewing claims for ineffective assistance of
counsel, the Court utilizes the two-prong test set forth in
Strickland v. Washington, supra., Mitchell v. State, 132
Idaho 274, 277, 971 P.2d 727, 730 (1998). To prevail on
such a claim, an applicant for post-conviction relief must
demonstrate (1) counsel’s performance fell below an
objective standard of reasonableness; and (2) there is a
reasonable probability that, but for counsel’s errors, the
result would have been different. Mitchell, 132 Idaho at
277, 971 P.2d at 730; Strickland, 466 U.S. at 687-88, 692,
104 S.Ct. at 2064-65, 2067, 80 L.Ed.2d at 693-94, 696-97.
When evaluating an ineffective assistance of counsel
claim, strategic and tactical decisions will not be second-
guessed or serve as a basis for post-conviction relief unless
the decision is shown to have resulted from inadequate
preparation, ignorance of the relevant law or other short-
comings capable of objective review. Pratt v. State, 134
Idaho 581, 584, 6 P.3d 831, 834 (2000). When considering
whether an attorney’s failure to file a motion to suppress
constitutes deficient performance, the Court examines the
probability of success of such a motion in order to deter-
mine whether counsel’s decision was within the wide
range of permissible discretion and trial strategy. Hollon,
132 Idaho at 579, 976 P.2d at 933.
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III. DISCUSSION
A. Critical stage under the Sixth Amendment

The first question presented by this case is whether a
court-ordered psychosexual evaluation constitutes a
critical stage of litigation at which the Sixth Amendment
right to counsel applies. While neither party in this case
directly raises this issue, the question is indirectly raised
as a necessary precursor to the arguments presented
regarding Estrada’s claim for ineffective assistance of
counsel.

The Sixth Amendment guarantees a criminal defen-
dant the right to counsel during all “critical stages” of the
adversarial proceedings against him. United States v.
Wade, 388 U.S. 218, 224, 87 S.Ct. 1926, 1931, 18 L.Ed.2d
1149, 1156 (1967); State v. Ruth, 102 Idaho 638, 637 P.2d
415 (1981). A defendant’s right to effective assistance of
counsel “extends to all critical stages of the prosecution
where his substantial rights may be affected, and sentenc-
ing is one such stage.” Retamoza v. State, 125 Idaho 792,
796, 874 P.2d 603, 607 (Ct.App.1994) (citing Mempa v.
Rhay, 389 U.S. 128, 134, 88 S.Ct. 254, 256, 19 L.Ed.2d
336, 340 (1967)). In determining whether a particular
stage is “critical,” it is necessary “to analyze whether
potential substantial prejudice to defendant’s rights
inheres in the particular confrontation and the ability of
counsel to help avoid that prejudice.” Wade, 388 U.S. at
227, 87 S.Ct. at 1932, 18 L.Ed.2d at 1157. “[IIf the stage is
not critical, there can be no constitutional violation, no
matter how deficient counsel’s performance.” United States
v. Benlian, 63 F.3d 824, 827 (9th Cir.1995).

It makes no sense that a defendant would be entitled
to counsel up through conviction or entry of a guilty plea,
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and would also be entitled to representation at sentencing,
yet would not be entitled to the advice of counsel in the
interim period regarding a psychosexual evaluation. The
analysis in Estelle v. Smith, 451 U.S. 454, 101 S.Ct. 1866,
68 L.Ed.2d 359 (1981), is instructive. In Estelle, the United
States Supreme Court ruled that the capital defendant’s
pre-trial psychiatric evaluation was a critical stage of the
proceedings. Id. at 470, 101 S.Ct. at 1877, 68 L.Ed.2d at
373-74. The Court stated the defendant had a Sixth
Amendment right to the assistance of counsel before
submitting to the interview, observing that it “is central to
[the Sixth Amendment] principle that in addition to
counsel’s presence at trial, the accused is guaranteed that
he need not stand alone against the State at any stage of
the prosecution, formal or informal, in court or out, where
counsel’s absence might derogate from the accused’s right
to a fair trial.” Id. at 470-71, 101 S.Ct. at 1876-77, 68
L.Ed.2d at 373-74 (quotation omitted).

A psychosexual exam concerned with the future
dangerousness of a defendant is distinguishable from a
“routine” presentence investigation. Specifically, Idaho
Rule of Criminal Procedure 32 does not require a defen-
dant’s participation in a presentence investigation report,
whereas 1.C. § 18-8316 states, “If ordered by the court, an
offender ... shall submit to [a psychosexual] evalua-
tion. . . .” The presentence report relies greatly on informa-
tion already available in public records, such as
educational background, residence history and employ-
ment information. See I.C.R. 32(b). In contrast, a psycho-
sexual evaluation like the one Estrada faced is more in-
depth and personal, and includes an inquiry into the
defendant’s sexual history, with verification by polygraph
being highly recommended. Because of the nature of the
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information sought, a defendant is more likely to make
incriminating statements during a psychosexual evalua-
tion than during a routine presentence investigation. As
the district court in this case concluded, “the psychosexual
evaluation contained information concerning Estrada’s
‘future dangerousness.’”

Importantly, the Estelle Court recognized that the
defendant was not seeking a right to have counsel actually
present during the exam. Id. at 471, n. 14, 101 S.Ct. at
1877, n. 14, 68 L.Ed.2d at 374, n. 14. This clarification
reflects a difference between the “limited right to the
appointment and presence of counsel recognized as a Fifth
Amendment safeguard in Miranda” and a defendant’s
Sixth Amendment right to assistance of counsel. See id; see
also State v. Tinkham, 74 Wash.App. 102, 871 P.2d 1127,
1131 (1994) (ruling a court-ordered psychological exam to
determine a defendant’s future dangerousness for sentenc-
ing purposes is a critical stage requiring the assistance of
counsel, but clarifying “we are not holding that counsel has a
right to be present, only that the defendant has the right to
advice”). This Court’s finding that a Sixth Amendment right
to assistance of counsel in the critical stage of a psychosexual
evaluation inquiring to a defendant’s future dangerousness,
does not necessarily require the presence of counsel during
the exam. Because Estrada does not argue his attorney
should have been present during the evaluation, this ruling
is limited to the finding that a defendant has a Sixth
Amendment right to counsel regarding only the decision of
whether to submit to a psychosexual exam.

Because Estrada does have a right to at least the
advice of counsel regarding his participation in the psy-
chosexual evaluation, we proceed to determine whether
Estrada’s counsel was effective in carrying out that role.



App. 9

B. Ineffective assistance of Counsel

Estrada claims he was denied effective assistance of
counsel in violation of the Sixth Amendment “assistance of
counsel” clause, applied to the states via the Fourteenth
Amendment due process clause, and in violation of the
right to counsel clause of Article 1, § 13 of the Idaho
Constitution. Both Estrada and the State have limited
their analysis of ineffective assistance of counsel to the
federal framework; this Court’s analysis will be similarly
restricted. See State v. Odiaga, 125 Idaho 384, 387, 871
P.2d 801, 804 (1994).

The United States Supreme Court established the
standard for a claim of ineffective assistance of counsel in
Strickland v. Washington, supra. Strickland sets forth two
components necessary to a criminal defendant’s claim of
ineffective assistance of counsel:

First, the defendant must show that counsel’s
performance was deficient. This requires show-
ing that counsel made errors so serious that
counsel was not functioning as the “counsel”
guaranteed the defendant by the Sixth Amend-
ment. Second, the defendant must show that the
deficient performance prejudiced the defense.
This requires showing that counsel’s errors were
so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable.

466 U.S. at 687, 104 S.Ct. at 2064, 80 L.Ed.2d at 693.

1. Deficiency

In evaluating the potential deficiency of Estrada’s
attorney, this Court must first address whether Estrada
could assert the Fifth Amendment privilege against self-
incrimination during the psychosexual evaluation.



App. 10

The availability of the Fifth Amendment privilege
against self-incrimination “does not turn upon the type of
proceeding in which its protection is invoked, but upon the
nature of the statement or admission and the exposure
which it invites.” Application of Gault, 387 U.S. 1, 49, 87
S.Ct. 1428, 1455, 18 L.Ed.2d 527, 558 (1967) (noting the
privilege may be claimed in a civil or administrative
proceeding if the statement is or may be inculpatory). This
Court’s decisions clearly indicate that both at the point of
sentencing and earlier, for purposes of a psychological
evaluation, a defendant’s Fifth Amendment privilege
against self-incrimination applies.” See State v. Lankford,
116 Idaho 860, 871, 781 P.2d 197, 208 (1989) (“The fifth
amendment privilege against self-incrimination and the
sixth amendment right to counsel apply to custodial
psychiatric exams conducted prior to sentencing as well as
those conducted prior to trial.”); State v. Wilkins, 125
Idaho 215, 217-18, 868 P.2d 1231, 1233-34 (1994) (holding
that the Fifth Amendment privilege protects a defendant
against compelled testimony at the sentencing hearing in
a non-capital case); State v. Odiaga, 125 Idaho 384, 387,
871 P.2d 801, 804 (1994) (“Following Idaho’s repeal of the

* This Court distinguishes between the Fifth Amendment privilege
against self incrimination and the framework set out under Miranda v.
Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966) to protect
those rights in certain circumstances. Id. Miranda warnings are merely
a method of protecting one’s Fifth Amendment rights. That Miranda is
not required does not mean the privilege against self-incrimination does
not exist. See Minnesota v. Murphy, 465 U.S. 420, 430-34, 104 S.Ct.
1136, 1143-45, 79 L.Ed.2d 409, 421-24 (1984) (noting privilege could
have been invoked during interview with probation officer, but ruling
Miranda warnings not required because the interview was not a
“custodial interrogation”). This case does not address Miranda, and this
Court does not hold that it was necessary for Gold to Mirandize Estrada
before conducting the psychosexual evaluation.
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insanity defense, no statutory scheme remains through
which a psychological evaluation can be compelled without
threatening the rights guaranteed under both [the Fifth
Amendment to the United States Constitution and article
I, section 13, of the Idaho Constitution].”); State v. Wood,
132 Idaho 88, 100, 967 P.2d 702, 714 (1998) (noting that
“lilf a psychiatrist or psychologist had been appointed by
the court for purposes of a presentence investigation,
counsel for Wood would have had the opportunity to advise
his client of the possible uses of the information and of the
privilege against self-incrimination.”).

The real issue presented by this case is the signifi-
cance and extent of a defendant’s right against self-
incrimination. The State argued in its briefing and at oral
argument that this Court should interpret incrimination
extremely narrowly, such that a defendant’s right not to
disclose applies only to matters that would subject him to
additional criminal charges or that would prompt a judge
to exceed the sentencing standards that would otherwise
apply. Incrimination is implicated not just when additional
charges could be filed, but also when punishment could be
enhanced as a result of the defendant’s statements. Pens v.
Bail, 902 F.2d 1464 (9th Cir.1990) (holding that use of
admission of past crimes, during state-ordered psycho-
therapeutic treatment, to enhance sentence violated
defendant’s right against self-incrimination); Jones v.
Cardwell, 686 F.2d 754, 756 (9th Cir.1982) (holding that
defendant may invoke privilege against self-incrimination
where sentencing court uses confession obtained from
state’s agent to enhance sentence) (citing Estelle, 451 U.S.
at 463, 101 S.Ct. at 1873, 68 L.Ed.2d at 369, Gault, 387
U.S. at 49, 87 S.Ct. at 1455, 18 L.Ed.2d at 558). See also
I.C. § 19-3003; State v. Anderson, 130 Idaho 765, 770, 947
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P.2d 1013, 1018 (Ct.App.1997). As to limiting incrimina-
tion to situations where sentence guidelines or standards
could be exceeded, that would be meaningless in Idaho
because no such sentencing guidelines or standards exist
here. In the case of rape, the duration of sentence author-
ized by the State of Idaho ranges from one year to the life
of the defendant. I.C. § 18-6101. Imposition of a harsher
sentence within this expansive range based on a defen-
dant’s statements in a psychological evaluation is a viola-
tion of the right against self-incrimination.

The district court found that under Strickland,
Estrada’s attorney was deficient in failing to inform
Estrada of his right to assert the privilege against self-
incrimination. The judge’s findings on this point are not
clearly erroneous and are affirmed by this Court. Strick-
land sets an “objective standard of reasonableness” for
judging whether errors in an attorney’s performance are
serious enough to render that performance defective. 466
U.S at 688, 104 S.Ct. at 2064, 80 L.Ed.2d at 693-94. See
also State v. Hairston, 133 Idaho 496, 511, 988 P.2d 1170,
1185 (1999). “There is ‘a strong presumption that counsel’s
performance falls within the wide range of professional
assistance.”” Hairston, 133 Idaho at 511, 988 P.2d at 1185
(citing Aragon v. State 114 Idaho 758, 760, 760 P.2d 1174,
1176 (1988)). Under Strickland, “[t]he proper measure of
attorney performance remains simply reasonableness
under prevailing professional norms.” 466 U.S at 688, 104
S.Ct. at 2064, 80 L.Ed.2d at 693-94. Given the state of the
law established by Estelle, Wilkins, Odiaga, Wood, and
Lankford, this Court cannot find that Estrada’s attorney
acted reasonably under prevailing standards of profes-
sional norms. See Estelle, 451 U.S. at 470, 101 S.Ct. at
1877, 68 L.Ed.2d at 373-74; Wilkins, 125 Idaho at 217-18,
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868 P.2d at 1233-34; Odiaga, 125 Idaho at 387, 871 P.2d at
804; Wood, 132 Idaho at 100, 967 P.2d at 714; Lankford,
116 Idaho at 871, 781 P.2d at 208; Strickland, 466 U.S at
688, 104 S.Ct. at 2064, 80 L.Ed.2d at 693-94. While no
Idaho Supreme Court or United States Supreme Court
case has specifically articulated a Fifth Amendment right
against self-incrimination as it applies to psychosexual
evaluations that may support a harsher sentence in a non-
capital case, the case law nevertheless indicates that the
Fifth Amendment applies to psychosexual evaluations. We
affirm the district court’s conclusion that Estrada’s attor-
ney was deficient in failing to inform his client of this
right.

Estrada also alleges ineffective assistance of counsel
by claiming his attorney was deficient in failing to file a
motion to suppress the psychosexual evaluation. Given our
conclusion that Estrada’s attorney was deficient in failing
to advise him of his Fifth Amendment right at the time of
participation in the evaluation, we need not address
Estrada’s second basis for alleging deficient performance.

2. Prejudice

In addition to showing deficient performance under
the first prong of Strickland, a criminal defendant claim-
ing ineffective assistance of counsel must demonstrate
that the deficiency resulted in prejudice. 466 U.S. at 687,
104 S.Ct. at 2064, 80 L.Ed.2d at 693. A defendant shows
prejudice by establishing “a reasonable probability that,
but for counsel’s unprofessional errors, the result of the
proceeding would have been different.” Id. at 694, 104
S.Ct. at 2068, 80 L.Ed.2d at 698. Further, “[a] reasonable
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probability is a probability sufficient to undermine confi-
dence in the outcome.” Id.

The sentencing judge’s specific, repeated references to
the psychosexual evaluation suggest that it did play an
important role in the sentencing. While we do not pass
judgment in any way on whether the sentence actually
imposed on Estrada was unreasonable or excessive,
nevertheless, Estrada has met his burden of showing that
the evaluation played a role in his sentence. Therefore,
Estrada has demonstrated prejudice as a result of his
attorney’s failure to advise him of his Fifth Amendment
rights.

IV. CONCLUSION

Estrada has met his burden of showing ineffective
assistance of counsel in his attorney’s failure to advise him
of his Fifth Amendment right against self-incrimination
and in the resulting prejudice through the sentencing
judge’s reliance on the psychosexual evaluation. This case
is reversed and remanded to the district court for re-
sentencing.

Chief Justice SCHROEDER and Justices EISMANN,
BURDICK and JONES concur.
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LANSING, Judge.

After being convicted of rape, Krispen Estrada filed an
action for post-conviction relief in which he alleged that he
had been compelled to submit to a psychosexual evalua-
tion for sentencing purposes in violation of his Fifth
Amendment privilege against self-incrimination. Estrada
claimed that he had received ineffective assistance of
counsel because his defense attorney did not advise him of
his privilege to refuse the psychosexual evaluation and did
not move to suppress the evaluator’s report. Following an
evidentiary hearing, the trial court denied Estrada’s
claims. We affirm.

I
FACTS AND PROCEDURE

In the underlying criminal case, Estrada pleaded guilty
to the rape of his estranged wife in violation of Idaho Code
§ 18-6101, and an associated charge of kidnapping was
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dismissed. Prior to sentencing, the district court ordered a
psychosexual evaluation of Estrada pursuant to I.C. § 18-
8316. Estrada initially was uncooperative with the evalua-
tor, and he wrote a letter to the court expressing his view
that the evaluation was unnecessary. Ultimately, however,
at the urging of counsel, Estrada submitted to the evalua-
tion. The evaluator issued a report that did not favor
Estrada, concluding that he was in the “maximum risk
range” on the sexual assault scale and on the violence
scale. The district court imposed a unified life sentence
with a twenty-five-year determinate term, relying signifi-
cantly on the negative evaluation. This Court affirmed the
sentence on direct appeal. State v. Estrada, Docket No.
27737, 138 Idaho 303, 62 P.3d 651 (Ct.App. July 23, 2002)
(unpublished).

Thereafter, Estrada filed a petition for post-conviction
relief, asserting claims of ineffective assistance of counsel
relating to his participation in the psychosexual evalua-
tion. Estrada contended that his trial attorney’s perform-
ance was deficient in that the attorney did not advise him
that, even after his guilty plea, he continued to possess a
Fifth Amendment privilege against self-incrimination and
that, as a result, he could not be compelled to participate
in the court-ordered psychosexual evaluation. Estrada also
asserted that his attorney was ineffective for failing to
move to suppress the evaluation report and preclude its
consideration at sentencing on the basis that the evalua-
tion was obtained in violation of Estrada’s right against
self-incrimination.

After an evidentiary hearing, the district court held
that defense counsel’s performance was deficient in that
he did not advise Estrada of his Fifth Amendment privi-
lege with respect to the evaluation. Based upon this
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finding, the district court did not reach the remaining
issues regarding deficient performance. The district court
concluded, however, that Estrada had suffered no preju-
dice as a result of the deficient performance because the
psychosexual evaluation did not affect the length of
Estrada’s sentence. Estrada appeals.

II.
ANALYSIS

In order to prevail on an ineffective assistance of
counsel claim, an applicant must demonstrate both that
his attorney’s performance was deficient, and that he was
prejudiced thereby. Strickland v. Washington, 466 U.S.
668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693 (1984);
Aragon v. State, 114 Idaho 758, 760, 760 P.2d 1174, 1176
(1988); Hassett v. State, 127 Idaho 313, 316, 900 P.2d 221,
224 (Ct.App. 1995); Davis v. State, 116 Idaho 401, 406, 775
P.2d 1243, 1248 (Ct.App. 1989). To show deficient perform-
ance, a defendant must overcome the strong presumption
that counsel’s performance was adequate by demonstrat-
ing that counsel’s representation did not meet objective
standards of competence demanded of attorneys in crimi-
nal cases. Strickland, 466 U.S. at 687, 104 S.Ct. at 2054,
80 L.Ed.2d at 693; Roman v. State, 125 Idaho 644, 648-49,
873 P.2d 898, 902-03 (Ct.App. 1994). If a defendant suc-
ceeds in establishing that counsel’s performance was
deficient, he must also prove the prejudice element by
showing that “there is a reasonable probability that, but
for counsel’s unprofessional errors, the results of the
proceeding would have been different.” Id. at 649, 873 P.2d
at 903.
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Estrada argues on appeal that the district court erred
in its finding of lack of prejudice from his defense attor-
ney’s deficient service. However, we must first address the
State’s argument that the district court erred in finding
deficient performance in the first instance.

A. The Fifth Amendment Privilege Against Self-
incrimination Applies in Psychosexual Evalua-
tions Ordered by the Court for Sentencing Pur-
poses

The State first argues that Estrada could not prove
deficient performance by his defense counsel because a
criminal defendant in a non-capital case has no Fifth
Amendment privilege to refuse participation in a psycho-
sexual evaluation that is conducted to provide information
to the court for sentencing. This is an issue of first impres-
sion in Idaho. We conclude that the State’s position is not
well taken.

Our analysis begins with the seminal United States
Supreme Court decision, Estelle v. Smith, 451 U.S. 454,
101 S.Ct. 1866, 68 L.Ed.2d 359 (1981). Smith was charged
with capital murder, and the trial court ordered a psychi-
atric examination to determine Smith’s competency to
stand trial. Smith was later tried by jury and convicted. At
the sentencing phase, the state called the psychiatrist as a
witness to establish Smith’s future dangerousness, after
which the death penalty was imposed. In subsequent
federal habeas corpus proceedings, Smith asserted that
use of the psychiatrist’s testimony at the penalty phase
violated Smith’s Fifth Amendment privilege against
compelled self-incrimination because Smith was not
advised before the pretrial psychiatric examination that he
had a right to remain silent and that any statement he
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made could be used against him at a sentencing proceed-
ing. The Supreme Court concluded that the privilege
against self-incrimination extended to the sentencing
phase, rejecting the state’s argument that the Fifth
Amendment privilege is irrelevant to the penalty phase
because “incrimination is complete once guilt has been
adjudicated.” Id. at 462, 101 S.Ct. at 1868, 68 L.Ed.2d at
368. The Supreme Court stated:

The Fifth Amendment, made applicable to the
states through the Fourteenth Amendment, com-
mands that “[n]o person . .. shall be compelled in
any criminal case to be a witness against him-
self.” The essence of this basic constitutional
principle is “the requirement that the State
which proposes to convict and punish an individ-
ual produce the evidence against him by the in-
dependent labor of its officers, not by the simple,
cruel expedient of forcing it from his own lips.”
Culombe v. Connecticut, 367 U.S. 568, 581-82,
[81 S.Ct. 1860, 1867, 6 L.Ed.2d 1037, 1045-46]
(1961) (opinion announcing the judgment) (em-
phasis added). See also Murphy v. Waterfront
Comm’n, 378 U.S. 52, 55, [84 S.Ct. 1594, 1596, 12
L.Ed.2d 678, 681-82] (1964); E. Griswold, The
Fifth Amendment Today 7 (1955).

The Court has held that “the availability of the [Fifth
Amendment] privilege does not turn upon the type of
proceeding in which its protection is invoked, but upon the
nature of the statement or admission and the exposure
which it invites.” In re Gault, 387 U.S. 1, 49, [87 S.Ct. 1428,
1455, 18 L.Ed.2d 527, 558] (1967). In this case, the ultimate
penalty of death was a potential consequence of what
respondent told the examining psychiatrist. Just as the
Fifth Amendment prevents a criminal defendant from being
made “‘the deluded instrument of his own conviction, ”
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Culombe v. Connecticut, supra, at 581, [81 S.Ct. at 1867, 6
L.Ed.2d at 1045-46], quoting 2 Hawkins, Pleas of the
Crown 595 (8th ed. 1824), it protects him as well from
being made the “deluded instrument” of his own execution.

We can discern no basis to distinguish between the
guilt and penalty phases of respondent’s capital murder
trial so far as the protection of the Fifth Amendment
privilege is concerned.

Id. at 462-63, 101 S.Ct. at 1873, 68 L.Ed.2d at 368-69
(footnote omitted).'

More recently, in a non-capital case, Mitchell v. United
States, 526 U.S. 314, 119 S.Ct. 1307, 143 L.Ed.2d 424
(1999), the Supreme Court held that a guilty plea does not
function as a waiver of the right to remain silent at sen-
tencing. Id. at 321-25, 119 S.Ct. at 1311-13, 143 L.Ed.2d at
432-35. The Court observed that, according to the express
language of the Fifth Amendment, the privilege against
self-incrimination applied to “any criminal case,” which
included, as a matter of law and common sense, the
sentencing hearing. Id. at 327, 119 S.Ct. at 1314, 143
L.Ed.2d at 436-37 The Court explained that until sentence
has been imposed, a defendant may legitimately fear
adverse consequences from further testimony. Therefore,
the privilege applies until the sentence has been fixed and
the judgment of conviction has become final. Id. at 325-27,

! The Supreme Court also rejected the State’s argument that the
Fifth Amendment was not violated because Smith’s statements were
not used for the testimonial content of what was said. The Court held
that because the psychiatrist’s conclusions were based on Smith’s
statements and omissions, the privilege against self-incrimination was
implicated. Estelle, 451 U.S. at 463-65, 101 S.Ct. at 1873-74, 68 L.Ed.2d
at 369-71.
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119 S.Ct. at 1313-14, 143 L.Ed.2d at 435-37. The Supreme
Court also rejected an assertion that a trial court may
draw an adverse inference from a defendant’s silence in
sentencing proceedings. The Court adhered, instead, to
“[t]he normal rule ... that no negative inference from the
defendant’s failure to testify is permitted.” Id. at 327-28,
119 S.Ct. at 1314-15, 143 L.Ed.2d at 436-36. Thus, under
Estelle and Mitchell, a criminal defendant’s privilege
against self-incrimination is not extinguished by a plea of
guilty and continues until the sentence is fixed and the
judgment is final.

The Idaho Supreme Court correctly anticipated
Mitchell in State v. Wilkins, 125 Idaho 215, 868 P.2d 1231
(1994), where the Court held that the Fifth Amendment
privilege protects a defendant against compelled testimony
at the sentencing hearing in a non-capital case. Our
Supreme Court held that a guilty plea waives the privilege
against self-incrimination only for the limited purposes of
establishing a factual basis for the plea and determining
whether the plea is entered freely and voluntarily. Id. at
217-18, 868 P.2d at 1233-34. After the entry of a guilty
plea, the Court said, a defendant has the right to remain
silent at sentencing to the same extent as that afforded a
defendant convicted at a trial. Id. at 218, 868 P.2d at 1234.

In Idaho, the privilege against self-incrimination
through the sentencing phase is also protected by a stat-
ute, I.C. § 19-3003, which provides:

A defendant in a criminal action or proceeding to
which he is a party, is not, without his consent, a
competent witness for or against himself. His ne-
glect or refusal to give such consent shall not in
any manner prejudice him nor be used against
him on the trial or proceeding.
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In State v. Anderson, 130 Idaho 765, 770, 947 P.2d
1013, 1018 (Ct.App.1997), we held that this statute ap-

plied at a sentencing hearing. See also State v. Heffern,
130 Idaho 946, 949, 950 P.2d 1285, 1288 (Ct.App.1997).

It is thus beyond dispute that a defendant at a sen-
tencing hearing may invoke the privilege against self-
incrimination and that no negative inference from the
defendant’s invocation of the privilege is permitted with
regard to the sentence imposed.

The next question is whether a different result obtains
where the proceeding involved is a court-ordered psycho-
sexual evaluation conducted for the purpose of informing
the court’s sentencing decision. We conclude that the
privilege may be asserted in this context as well. Although
the Fifth Amendment states that a person shall not be
“compelled in a criminal case to be a witness against
himself,” the United States Supreme Court has long held
that the availability of the privilege does not turn upon the
type of proceeding in which its protection is invoked, but
rather upon the nature of the statement or admission and
the exposure which it invites. In re Gault, 387 U.S. 1, 49,
87 S.Ct. 1428, 1455, 18 L.Ed.2d 527, 558 (1967). The
privilege may, for example, be claimed in a civil or admin-
istrative proceeding, if the statement is or may be inculpa-
tory. Id. It attaches also in interviews with probation
officers, Minnesota v. Murphy, 465 U.S. 420, 426, 104 S.Ct.
1136, 1141-42, 79 L.Ed.2d 409, 418-19 (1984), and in
presentence interviews, Jones v. Cardwell, 686 F.2d 754,
756 (9th Cir.1982); Williams v. Chrans, 945 F.2d 926, 951
(7th Cir.1991); United States v. Oliveras, 905 F.2d 623,
625-26 (2nd Cir.1990). In the context of a psychosexual
evaluation, the risk of self-incrimination is obvious. First,
as in the instant case, a sentencing court can use the
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defendant’s statements to the evaluator or the evaluator’s
conclusions, drawn from the defendant’s statements, as a
basis to impose a harsher sentence than might otherwise
have been chosen. Second, a defendant’s disclosures made
under the evaluator’s questioning may expose the defen-
dant to additional criminal charges for other offenses.

Our conclusion that a defendant is entitled to invoke
the privilege against self-incrimination with respect to a
court-ordered mental health assessment for use at sen-
tencing is consistent with a comment by our Supreme
Court, albeit in dicta, in State v. Wood, 132 Idaho 88, 100,
967 P.2d 702, 714 (1998). The Court there noted that if an
evaluator had been appointed to prepare a psychological
report for purposes of sentencing, counsel for the defen-
dant “would have had the opportunity to advise his client
of the possible uses of the information and of the privilege
against self-incrimination.” Additionally, in State v.
Odiaga, 125 Idaho 384, 391, 871 P.2d 801, 808 (1994), the
Idaho Supreme Court also implied, without directly
holding, that in the absence of an insanity defense, an
order granting a prosecution motion to compel a pretrial
psychological evaluation would be violative of the Fifth
Amendment. The few decisions that we have found from
other jurisdictions addressing the issue have held that the
privilege against self-incrimination entitles a defendant to
refuse participation in a presentence psychosexual or
mental health evaluation. See State v. Diaz-Cardona, 123
Wash.App. 477, 98 P.3d 136, 138 (2004); Dzul v. State, 118
Nev. 681, 56 P.3d 875, 877-78 (2002); and Commonwealth
v. M.G., 75 S.W.3d 714, 724 (Ky.Ct.App.2002).

We have been referred to no authority holding to the
contrary. The State has cited two Idaho Supreme Court
decisions, State v. Griffin, 122 Idaho 733, 838 P.2d 862
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(1992), and State v. Pizzuto, 119 Idaho 742, 810 P.2d 680
(1991), for its contention “that routine presentence inves-
tigation activities do not implicate Fifth Amendment
concerns.” Upon examination, however, neither case
supports the State’s position. In Griffin, the defendant
asserted that the trial court violated his right to due
process and his right against self-incrimination by enhanc-
ing his sentence based upon Griffin’s refusal to identify his
drug suppliers during cross-examination at his trial. The
Supreme Court never reached the self-incrimination issue,
however, because it resolved the question of the trial
court’s alleged misuse of the defendant’s reticence concern-
ing his drug sources on other grounds. Id. at 738-40, 838
P.2d at 867 69,. The Griffin opinion does include a state-
ment that “[r]Jecently, this Court upheld the use of admis-
sions ... made to presentence investigators, in the face of
claims that the statements ... violated the defendant’s
right against self-incrimination.” Id. at 737, 838 P.2d at
866. This comment does not suggest a view that defen-
dants possess no privilege against self-incrimination in
presentence investigation interviews, however, for a
conclusion that a right has not been violated is not the
equivalent of a conclusion that the right never existed.

In Pizzuto, our Supreme Court held that the trial
court properly admitted testimony at the sentencing
hearing concerning a presentence interview conducted
years earlier in another state where the defendant had not
been advised of his Miranda rights.” Pizzuto, 119 Idaho at

* See Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d
694 (1966), which held that before subjecting an individual to custodial
interrogation, law enforcement officers must warn the individual that
he has a right to remain silent, that any statement he does make may

(Continued on following page)
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759-60, 810 P.2d at 697-98. Pizzuto did not hold that the
defendant possessed no right against self-incrimination
that he could have invoked during the presentence inter-
view. Rather, the issue in Pizzuto was whether such a
right had been violated because the interviewer had not
informed Pizzuto of it. Numerous decisions from other
jurisdictions cited by the State also hold, as suggested in
Pizzuto, that Miranda warnings are not required before a
defendant may be subjected to a presentence interview. In
fact, in a decision that inexplicably has not been cited by
either party, State v. Curless, 137 Idaho 138, 44 P.3d 1193
(Ct.App.2002), we have already held that an individual is
not entitled to Miranda warnings before submitting to a
psychosexual evaluation for sentencing. Id. at 144, 44 P.3d
at 1199. These cases do not answer our present query,
however, for whether the privilege against self-
incrimination attaches in a particular circumstance and
whether Miranda warnings must be given are not the
same issues. One may hold the privilege against self-
incrimination in a circumstance where the State is not
obligated, under Miranda, to notify the interviewee of this
right. See, e.g., Murphy, 465 U.S. at 430-34, 104 S.Ct. at
1143-46, 79 L.Ed.2d at 421-24 (recognizing that the
privilege could have been invoked in interview with
probation officer but holding that Miranda was inapplica-
ble because the interview was not a custodial interroga-
tion); United States v. Cortes, 922 F.2d 123, 125-27 (2nd
Cir.1990) (recognizing that defendant possessed Fifth
Amendment right to remain silent in presentence inter-
view but holding that Miranda-type warnings prior to the

be used as evidence against him, and that he has the right to the
presence of an attorney, retained or appointed.
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interview were not required); Dzul, 56 P.3d at 879 (holding
that “while the right against self-incrimination clearly
attaches at a court-ordered presentence psychosexual
evaluation, a defendant is not entitled to Miranda warn-
ings prior to the evaluation”).

Accordingly, we reject the State’s contention that the
right against self-incrimination does not attach in presen-
tence psychosexual evaluations.

B. Estrada Is Not Entitled to Relief for Ineffective
Assistance of Counsel on the Grounds That
Counsel Failed to Advise Him of the Right
Against Self-incrimination or to Object to Con-
sideration of the Psychosexual Evaluation at
Sentencing

Having determined that the Fifth Amendment privi-
lege applied and could have been invoked by Estrada
during the psychosexual evaluation, we must next address
whether Estrada’s defense counsel was derelict in neither
advising Estrada that he could invoke the privilege to
refuse participation in the psychosexual evaluation nor
objecting to consideration of the evaluation at sentencing
on the ground that it was obtained in violation of Estrada’s
privilege against self-incrimination. Estrada’s claim of
ineffective assistance of counsel is premised on the long-
established principle that the right to representation by
counsel afforded by the Sixth Amendment means a right to
be represented by reasonably competent counsel in an
adequate fashion. Strickland, 466 U.S. at 685, 104 S.Ct. at
2063, 80 L.Ed.2d at 691-92; Aragon, 114 Idaho at 760, 760
P2d at 1176. See also State v. Tucker, 97 Idaho 4, 8, 539
P.2d 556, 560 (1975) (An accused is entitled to the rea-
sonably competent assistance of a diligent, conscientious
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advocate.). This right attaches at all “critical stages” of the
prosecution. Kirby v. Illinois, 406 U.S. 682, 690, 92 S.Ct.
1877, 1882-83, 32 L.LEd.2d 411, 418 (1972); Mempa v. Rhay,
389 U.S. 128, 134, 88 S.Ct. 254, 256-57, 19 L.Ed.2d 336,
340 (1967). For any proceeding that is a critical stage, the
defendant is entitled to have counsel present and partici-
pating. Maine v. Moulton, 474 U.S. 159, 170-76, 106 S.Ct.
477, 484-87, 88 L.Ed.2d 481, 492-96 (1985); Coleman v.
Alabama, 399 U.S. 1, 7-11, 90 S.Ct. 1999, 2002-04, 26
L.Ed.2d 387, 395-98 (1970); Hamilton v. Alabama, 368
U.S. 52, 82 S.Ct. 157, 7 L.LEd.2d 114 (1961). Conversely, if
the proceeding at issue is not a critical stage, “there can be
no constitutional violation, no matter how deficient coun-
sel’s performance.” United States v. Benlian, 63 F.3d 824,
827 (9th Cir.1995). See also Wainwright v. Torna, 455 U.S.
586, 587-88, 102 S.Ct. 1300, 1301-02, 71 L.Ed.2d 475, 477-
78 (1982);

We have previously held that a psychosexual evalua-
tion in a non-capital case is not a critical stage to which
the Sixth Amendment to counsel attaches. See Curless,
137 Idaho at 144-45, 44 P.3d at 1199-1200. In Curless we
adopted the rationale expressed by the Ninth Circuit
Court of Appeals in Baumann v. United States, 692 F.2d
565 (9th Cir.1982) and Hoffman v. Arave, 236 F.3d 523
(9th Cir.2001), that the Estelle decision, concerning the use
of a psychiatric evaluation to determine whether the death
penalty should be imposed, should be read narrowly.
Curless, 137 Idaho at 144-45, 44 P.3d at 1199-1200. Noting
that in Baumann and Hoffman the Ninth Circuit held that
the right to counsel did not apply to a routine presentence
interview in a non-capital case, we concluded:

The psychosexual evaluation in Curless’s case
was more akin to a presentence interview than
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the interview conducted to determine compe-
tency and future dangerousness in Estelle. The
information provided in the evaluation allowed
the district court to make a more informed, ap-
propriate sentencing decision that best furthered
the sentencing goals set forth in I.C. § 19-2521.
In addition, we note that presentence investiga-
tions are usually conducted by state agents,
while psychosexual evaluations are almost al-
ways conducted by neutral, third parties not em-
ployed by the state. Curless’s case is not a capital
case and did not involve a bifurcated jury pro-
ceeding. Following the rationale of the Ninth
Circuit, we conclude that Curless’s case is distin-
guishable from Estelle and, instead, more similar
to the facts of Baumann. Therefore, we hold that
Curless’s psychosexual evaluation did not consti-
tute a critical stage for Sixth Amendment pur-
poses.

Curless, 137 Idaho at 145, 44 P.3d at 1200.’ On that basis,
we rejected Curless’s claim that he received ineffective
assistance of counsel when counsel failed to advise him of
the possible uses of the psychosexual evaluation or of his
privilege against self-incrimination.

Our analysis in Curless was perhaps truncated, for a
conclusion that a psychosexual evaluation is not a critical

® In addition to the Ninth Circuit, many other federal circuit courts
have held that a presentence interview does not constitute a critical
stage in the adversary proceedings and that the Sixth Amendment right
to counsel therefore does not attach. See United States v. Washington,
11 F.3d 1510, 1517 (10th Cir.1993); United States v. Bounds, 985 F.2d
188, 194 (5th Cir.1993); United States v. Tisdale, 952 F.2d 934, 940 (6th
Cir.1992); United States v. Johnson, 935 F.2d 47, 50 (4th Cir.1991);
United States v. Jackson, 886 F.2d 838, 844-45 (7th Cir.1989). But see,
contra, State v. Bankes, 114 Wash.App. 280, 57 P.3d 284, 289 (2002).
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stage of the proceedings at which a defendant is entitled to
the presence of counsel does not necessarily compel a
conclusion that a defendant is not entitled to competent
advice about the evaluation, before it occurs, from the
attorney representing him in the sentencing proceedings.
In Curless, we followed the reasoning in Baumann, where
the Ninth Circuit held that because the presentence
interview was not a critical stage of the proceedings, any
denial of the advice of counsel in making the decision
whether to submit to the interview “was constitutionally
insignificant.” Baumann, 692 F.2d at 578.

Whether the same analytical jump must follow from
our conclusion that a section 18-8316 psychosexual
evaluation is not a critical stage of the prosecution is not
determinative of Estrada’s claim, however, for even if
Estrada’s right to effective assistance encompassed a right
to competent advice in advance of the psychosexual
evaluation (particularly in light of Estrada’s expressions of
reluctance to participate), his counsel cannot be deemed
deficient. The Sixth Amendment entitles criminal defen-
dants to reasonably competent counsel, but not to perfect
or prescient counsel. Nelson v. Estelle, 642 F.2d 903, 908
(6th Cir.1981) (“[Clounsel is normally not expected to
foresee future new developments in the law. . ..”); Brown
v. United States, 311 F.3d 875, 878 (8th Cir.2002) (holding
that counsel’s performance was not deficient for failing to
predict future developments in the law). Until our decision
today, no decision of the Idaho appellate courts or of the
United States Supreme Court had held that a defendant
may invoke the privilege against self-incrimination in a
court-ordered mental health evaluation conducted for
sentencing in a non-capital case. Our decision in Curless
expressly left this question unresolved. Curless, 137 Idaho
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at 143, 44 P.3d at 1198. Thus, when Estrada’s evaluation
occurred, the attachment of the privilege was not clear;
indeed, the State has argued vigorously in this appeal that
it did not exist. In their briefs on this appeal, neither party
has cited a case directly addressing this issue, and our
own research has yielded few authorities directly on point
from other jurisdictions. Therefore, we hold that, as a
matter of law, the failure of Estrada’s counsel to advise
Estrada concerning the privilege against self-incrimination as
it applied to the psychosexual evaluation, and counsel’s
failure to file a suppression motion for alleged violation of
the privilege, did not constitute incompetent representa-
tion.

We also conclude that Estrada’s counsel cannot be
faulted for failing to move to suppress the psychosexual
evaluation report because such a motion would not have
been meritorious. Estrada’s claim that his counsel should
have filed a suppression motion is based upon the premise
that Estrada was compelled to disclose information during
the evaluation in violation of the Fifth Amendment privi-
lege. If there was no such violation, counsel could not be
deficient for omitting to file an unmeritorious motion to
suppress. See State v. Hairston, 133 Idaho 496, 512, 988
P2d 1170, 1186 (1999); Hassett v. State, 127 Idaho 313,
316, 900 P.2d 221, 224 (Ct.App.1995); Huck v. State, 124
Idaho 155, 158-59, 857 P.2d 634, 637-38 (Ct.App.1993).

As we noted in Curless, the Fifth Amendment prohib-
its only compelled self-incrimination; it does not preclude
the use in court of self-incriminatory statements that were
made voluntarily. Curless, 137 Idaho at 143, 44 P.3d at 1198.
Therefore, a witness ordinarily must invoke the privilege in
order to claim its protection. Id. An exception applies, how-
ever, where the witness knows that an assertion of the
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privilege would be penalized, or a penalty is threatened, so
that a free choice to remain silent is foreclosed and the
witness is compelled to give incriminating testimony.
Murphy, 465 U.S. at 434, 104 S.Ct. at 1145-46, 79 L.Ed.2d
at 423-24; Curless, 137 Idaho at 143, 44 P.3d at 1198.* That
is, the State may not induce a witness to forego the Fifth
Amendment privilege by threatening to impose sanctions
capable of forcing the self-incrimination that the amend-
ment forbids. Murphy, 465 U.S. at 434, 104 S.Ct. at 1145-
56, 79 L.Ed.2d at 423-24.

In Murphy, the United States Supreme Court made
clear that it is the threat of punishment for invoking the
privilege, not the mere requirement that a witness appear
and give testimony, that constitutes a Fifth Amendment
violation. Id. at 435, 104 S.Ct. at 1146, 79 L.Ed.2d at 424-
25. The defendant in Murphy made incriminating state-
ments in response to a probation officer’s queries. The
defendant argued his statements were compelled because
he feared that his probation would be revoked if he failed
to answer, but he did not claim that he was expressly told
that an assertion of the privilege during the interview
would result in revocation of his probation or other pen-
alty. The Supreme Court held that the defendant had not
demonstrated that his statements to the probation officer

* Another exception to the general rule that a witness must claim
the privilege in order to enjoy its protections applies to an individual
who is subjected to custodial interrogation without having received
Miranda warnings. See Miranda, 384 U.S. 436, 86 S.Ct. 1602, 16
L.Ed.2d 694. However, in Curless, 137 Idaho at 144, 44 P.3d at 1199, we
held that an interview by a court-appointed psychosexual evaluator did
not constitute interrogation of the type to which Miranda applies.
Estrada does not argue on appeal that his statements to the evaluator
were suppressible for violation of his Miranda rights.
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were given under compulsion even though he had been
informed that he was required to be truthful with his
probation officer in all matters and that failure to do so
could result in revocation of probation. The Supreme Court
said that the mere requirement to appear and be truthful

... did not in itself convert Murphy’s otherwise
voluntary statements into compelled ones. In
that respect, Murphy was in no better position
than the ordinary witness at a trial or before a
grand jury who is subpoenaed, sworn to tell the
truth, and obligated to answer on the pain of con-
tempt, unless he invokes the privilege and shows
that he faces a realistic threat of self-
incrimination. The answers of such a witness to
questions put to him are not compelled within
the meaning of the Fifth Amendment unless the
witness is required to answer over his valid claim
of the privilege.

Id. at 427, 104 S.Ct. at 1142, 79 L.Ed.2d at 419. The Court
therefore rejected Murphy’s claim, concluding that Minne-
sota did not attempt to take the “extra, impermissible
step” of threatening punishment for invocation of the
privilege. Id. at 436-39, 104 S.Ct. at 1147-49, 79 L.Ed.2d at
425-217.

Here, the record shows that after the district court
ordered a psychosexual evaluation for use at sentencing,
Estrada initially balked at participating in the evaluation.
He wrote a letter to the district court complaining that the
evaluation was a tactic to waste time and delay his sen-
tencing. Defense counsel received a copy of the letter and
responded with a letter to Estrada stating that the evalua-
tion was not a delay tactic but, rather, that the district
court had ordered the evaluation and unless the court
changed its mind, the evaluation had to be completed prior
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to sentencing. A short time later, the evaluator wrote to
defense counsel that the evaluator was unable to complete
the evaluation in a timely manner because Estrada had
not completed written assessments and other necessary
materials. Defense counsel then wrote another letter to
Estrada, saying:

I received a letter from [the evaluator] stating
that you are not cooperating with your evalua-
tion. I understand that you do not want to par-
ticipate in the evaluation. The evaluation was,
however, ordered by Judge Higer. We would not
want the judge to consider your lack of coopera-
tion to mean that you are not willing to comply
with court orders. Please consider cooperating
with [the evaluator] during the evaluation proc-
ess.

Estrada argues that in these circumstances, he was
threatened with a penalty if he were to invoke his privi-
lege against self-incrimination.

We are unconvinced. The district court’s initial order
that a psychosexual evaluation of Estrada be prepared for
use at sentencing does not constitute a threat of penalty
for a later invocation of the privilege against self-
incrimination any more than does a subpoena ordering a
witness to appear and testify at a trial. There is no evi-
dence that the district court either expressly or by implica-
tion asserted that invocation of the privilege would be
penalized. Compare Wilkins, 125 Idaho at 217-18, 868 P.2d
at 1233-34 (district court erroneously denied a defense
motion seeking, on the basis of the privilege against self-
incrimination, to preclude the prosecution from calling the
defendant as a witness at sentencing); Anderson, 130 Idaho
at 769-70, 947 P.2d at 1017-18 (trial court erroneously
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forced defendant to testify at sentencing by threatening to
use his silence as an aggravating factor); Heffern, 130
Idaho at 949-50, 950 P.2d at 1288-89 (district court errone-
ously penalized defendant for asserting privilege against
self-incrimination at sentencing).

Nor did the evaluator’s letter threaten a penalty for
non-cooperation. The evaluator’s comments amounted to
an explanation that the evaluation could not be completed
until Estrada provided the necessary information. This is
nearly identical to the situation in Curless, where we held
that a statement in a psychosexual evaluation agreement
indicating that the defendant’s failure to fully participate
would jeopardize the evaluation process and possibly
result in an inability to render an evaluation was not a
threat of penalty but only an explanation of practical
consequences of failure to participate. Curless, 137 Idaho
at 144, 44 P.3d at 1199. Finally, statements by defense
counsel urging Estrada to cooperate did not amount to a
threat of penalty, for to excuse one’s failure to invoke the
Fifth Amendment privilege, the penalty or threat must
come from the State. Colorado v. Connelly, 479 U.S. 157,
170, 107 S.Ct. 515, 523-24, 93 L.Ed.2d 473, 486-87 (1986);
United States v. White, 846 F.2d 678, 688-89 (11th
Cir.1988); Luna v. Massachusetts, 354 F.3d 108, 111 (1st
Cir.2004).

Thus, there is no evidence in the record that Estrada
was threatened with a penalty if he were to assert the
privilege against self-incrimination during interviews with
the evaluator. Accordingly, Estrada waived the privilege
against self-incrimination by failing to invoke it before or
during the psychosexual evaluation, and statements he
made during the evaluation therefore were not suppressible
for violation of the privilege. It follows that his attorney did
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not provide deficient representation by failing to bring a
suppression motion.

III.
CONCLUSION

Estrada has not shown that his lawyer provided
inadequate representation either in failing to advise
Estrada that he could invoke his privilege against self-
incrimination to prevent the psychosexual evaluation or in
failing to move for suppression of the evaluation report.
Therefore, we hold that the district court correctly denied
Estrada’s petition for post-conviction relief, albeit on
grounds different than those expressed by the district
court.

The district court’s order denying post-conviction
relief is affirmed.

Chief Judge PERRY and Judge GUTIERREZ concur.
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IN THE DISTRICT COURT OF
THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR

THE COUNTY OF TWIN FALLS

KRISPEN DEAN ESTRADA, ) Case No. CV 03-3664

Petitioner, ; MEMORANDUM
v ) DECISION AND ORDER
: DENYING PETITION
STATE OF IDAHO, ; FOR POST-
Respondent, ) CONVICTION RELIEF

This matter is before the court on a Petition for Post-
Conviction Relief. On February 27, 2004, a hearing was
held on the matter pursuant to Idaho Code Section 19-
4907. Mr. Dennis Benjamin appeared on behalf of the
Petitioner. Mr. Kenneth Robins represented the State of
Idaho. The Court has reviewed the materials submitted by
both parties, received testimony, researched the applicable
law, and heard oral argument.

FACTS

On February 26, 2001, Krispen Dean Estrada was
charged in Twin Falls County Case CR-01-0544 with one
count of Rape and one count of Kidnapping in the Second
Degree.' Pursuant to a plea agreement, Estrada entered a
plea of guilty to the Rape charge on May 7, 2001. At that
change of plea hearing, the court advised Estrada that in
entering a guilty plea, he was waiving his constitutional

! On this same date, Mr. Wells Ashby, who was then a Twin Falls
County Public Defender, was appointed to represent the Petitioner.
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right against self-incrimination.” The court also reviewed
with Estrada his responses to questions contained in two
documents, the Acceptance of Guilty Plea Questionnaire
and Acknowledgement and Disclosure of Consequences of a
Plea of Not Guilty and a Plea of Guilty. In these docu-
ments, Estrada acknowledged in writing his understand-
ing that he was waiving his right against self-
incrimination.” After accepting Estrada’s plea, the court
ordered him to undergo a psychosexual evaluation pursu-
ant to Idaho Code §18-8316. Mr. Larry Gold, a Licensed
Professional Counselor, was selected to perform this
evaluation.

On June 26, 2001, Estrada wrote a letter to Judge
Higer complaining that he thought the psychosexual
evaluation was nothing but an unnecessary ploy to delay
his sentencing. On June 27, 2001, Mr. Ashby responded to
Estrada’s letter with a letter of his own. In this letter,
Ashby advised Estrada that the psychosexual evaluation
was a court-ordered evaluation that had to be completed
before sentencing and was not a delay tactic. Based on
Ashby’s letter, Estrada decided to participate in the
evaluation. There is no dispute about the fact that Ashby
did not advise Estrada of his right against self-
incrimination vis-a-vis the evaluation.

* The Hon. Nathan W. Higer, District Judge, now retired was the
presiding judge in the underlying case.

’ Estrada reviewed these forms with Mr. Ashby prior to the change
of plea hearing. The court notes that the Idaho Supreme Court has held
that when a defendant enters a guilty plea, he waives his privilege
against self-incrimination only “to permit the trial court to interrogate
[him] to determine the voluntariness of [his] plea and to establish a
factual basis for accepting it.” State v. Wilkins, 125 Idaho 215, 217-18,
868 P.2d 1231, 1233-34 (1994).
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The evaluation took place in late June and early July
of 2001 over the course of two meetings between Gold and
Estrada in the education room at the Twin Falls County
Jail. During the first meeting, Gold administered an 1.Q.
test and provided Estrada with numerous forms to com-
plete before the second meeting. At the time of the second
meeting, Estrada had not completed of these forms.

On July 5, 2001, Gold sent a letter to Mr. Ashby
advising him of Estrada’s failure to complete the forms. On
July 10, 2001, Ashby sent another letter to Estrada advis-
ing him to cooperate with Gold since the evaluation was
court-ordered. The letter further stated that “[wle would
not want the judge to consider your lack of cooperation to
mean that you are not willing to comply with court or-
ders.” Estrada eventually completed the forms and re-
turned them to Gold. During the course of the evaluation,
Gold never advised Estrada of his right against self-
incrimination.

Gold’s evaluation report was filed with the court on
August 3, 2001. Copies were also provided to Mr. Ashby,
the Twin Falls County Prosecuting Attorney’s office, and
the Idaho Department of Corrections. On August 6, 2001,
Estrada appeared before Judge Higer and was sentenced
to serve twenty-five (25) years to life in the state peniten-
tiary. Following an unsuccessful appeal to the Idaho
Supreme Court, Estrada filed a Verified Petition for Post-
Conviction Relief (“Petition”).

In the Petition, Estrada claims that Mr. Ashby pro-
vided ineffective assistance of counsel. Specifically, he
alleges that Ashby should have: (1) advised Estrada that
he still retained his constitutional right against self-
incrimination even after entering a guilty plea and he was
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not required to participate in the psychosexual evaluation;
(2) informed Estrada that he was entitled to a confidential
defense evaluation; (3) moved to suppress the report of the
evaluation prior to its consideration by the court; and (4)
made a sentencing recommendation instead of leaving the
sentence in the court’s discretion.

That portion of the claim relating to the sentencing
recommendation issue was summarily dismissed by the
Honorable Daniel C. Hurlbutt, District Judge, on October
17, 2003. Therefore, the psychosexual evaluation issues
are all that remain to be addressed.

ANALYSIS

An application for post-conviction relief initiates a
proceeding that is civil in nature. Hassett v. State, 127
Idaho 313, 315, 900 P.2d 221, 223 (Ct. App. 1995). There-
fore, a petitioner must prove by a preponderance of the
evidence the truth of the allegations upon which the
application is based. Id.

“A defendant seeking relief for ineffective assistance of
counsel must show both that the attorney’s representation
was deficient and that the defendant was prejudiced
thereby.” State v. Mayer, 2004 WL 67511, *5 (Idaho App.)
(citing Strickland v. Washington, 466 U.S. 668, 687, 104
S.Ct. 2052, 2064 (1984)). “This requires a showing that the
defense attorney made errors so serious that the attorney
was not functioning as the ‘counsel’ guaranteed to the
defendant by the Sixth Amendment.” Id. In determining
whether there was deficient performance “[clounsel’s
performance is measured by an objective standard of
reasonableness.” State v. Hairston, 133 Idaho 496, 511, 988
P.2d 1170, 1185 (1999) (citing Aragon v. State, 114 Idaho
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758, 760, 760 P.2d 1174, 1176 (1988)). “There is a ‘strong
presumption that counsel’s performance falls within the
wide range of professional assistance.”” Id. To show preju-
dice, it must be proven “that there is a reasonable prob-
ability that, but for counsel’s unprofessional errors, the
result of the proceeding would have been different.”
Strickland, 466 U.S. at 694, 104 S.Ct. at 2068. “A reason-
able probability is a probability sufficient to undermine
confidence in the outcome.” Id.

I. Mr. Ashby’s Performance was Deficient.

In State v. Wood, 132 Idaho 88, 967 P.2d 702 (1998),
the Idaho Supreme Court held that a defense attorney’s
failure to object to the inclusion of a psychological evalua-
tion in a presentence investigation report (PSI) constituted
ineffective assistance of counsel. 132 Idaho at 101, 967
P2d at 716. In Wood, the defendant pled guilty to first-
degree murder, first-degree kidnapping, and two counts of
rape. After the district court accepted Wood’s plea, it
ordered a presentence investigation and ordered that the
report of the defense’s psychiatric expert be included in the
PSI. Defense counsel did not object to the inclusion of the
psychiatric report in the PSI.

Relying on I.R.E. 503(b)(2) (the psychotherapist-
patient privilege), the Court in Wood found the defense
attorney’s performance to be deficient. The Court stated:

Whittier did not object to the inclusion of Dr.
Gregory’s report as part of the presentence re-
port. Although there are instances in which de-
fense counsel properly would not object, knowing
that [the] contents of the psychiatric report are
favorable to the defendant, in this case the report
had not been written, and Whittier did not know
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whether it would be favorable or unfavorable . . .
[TThe failure to object fell below an objective
standard of reasonableness.

132 Idaho at 101, 967 P.2d at 716.

Unlike the situation presented in Wood, the psycho-
sexual evaluation ordered by Judge Higer was performed
by an expert who had not been retained by Estrada’s
defense. Also, Estrada had not met with Mr. Gold before
the psychosexual evaluation was ordered. Even so, the
following language from Wood cannot be ignored:

If a psychiatrist or psychologist had been ap-
pointed by the court for purposes of a presen-
tence investigation, counsel for Wood would have
had the opportunity to advise his client of the
possible uses of the information and of the privi-
lege against self-incrimination.

132 Idaho at 100, 967 P.2d at 715 (emphasis added).

This language clearly shows that a defendant who has
pled guilty should be advised of his Fifth Amendment
right against self-incrimination before he submits to any
type of psychological evaluation. Although Wood was a
capital case, this court believes that this requirement
applies to non-capital cases as well. See Mitchell v. United
States, 526 U.S. 314, 119 S.Ct. 1307 (1999).

Mr. Ashby did not advise Estrada of his right against
self-incrimination prior to the psychosexual evaluation. He
also did not object to the evaluation prior to its considera-
tion by the court. While this court has difficulty concluding
that “but for” counsel’s deficient performance, the result of
the proceeding would have been different,” Strickland, 466
U.S. at 694, 104 S.Ct. at 2068, the court is nevertheless
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bound by the Idaho Supreme Court’s statement in Wood
that these oversights amount to deficient performance.

These omissions caused Ashby’s performance to fall
below an objective standard of reasonableness as defined
in Wood. Also, since the psychosexual evaluation contained
information concerning Estrada’s “future dangerousness,”
Ashby’s performance was deficient as a result of his failure
to request a confidential defense evaluation or to inform
Estrada of his right to a separate defense evaluation. Cf.
Ake v. Oklahoma, 470 U.S. 68, 83-87, 105 S.Ct. 1087, 1096-
1098 (1985).

II. Mr. Ashby’s Deficient Performance did not
prejudice Estrada.

As stated above, in order to satisfy the prejudice prong
of the ineffective assistance of counsel test, the Petitioner
must show “that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the pro-
ceeding would have been different.” Strickland, supra.
This issue is a difficult one for Estrada, given that Judge
Higer is now retired and this court is left to speculate
about how Judge Higer might have reacted had Estrada
elected to exercise his right to remain silent by refusing to
submit to the evaluation.

The court is certainly aware of the generalized state-
ment of the law that the sentencing court cannot use the
defendant’s assertion of his right to remain silent against
him at sentencing. See Mitchell v. United States 526 U.S.
314, 119 S.Ct. 1307 (1999); State v. Heffern, 130 Idaho 946,
949-50, 950 P.2d 1285, 1288-89 (Ct. App. 1997). In
Mitchell, the United States Supreme Court held that (1) a
guilty plea does not waive the Fifth Amendment privilege
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against self-incrimination in the sentencing phase of a
case in the federal criminal system; and (2) a trial court
may not draw an adverse inference from the defendant’s
silence in determining facts about the crime which bear
upon the severity of the sentence. 526 U.S. at pp. 316-317.
However, the Court expressly noted that “[w]hether
silence bears upon the determination of a lack of remorse,
or upon acceptance of responsibility for purposes of the
downward adjustment provided in ... the United States
Sentencing Guidelines (1998), is a separate question. It is
not before us, and we express no view on it.” Id. at p.330.

Against this backdrop is Idaho’s statutory mandate
that, when ordered by the court, a person such as Estrada
must submit to a psychosexual evaluation. See Idaho Code
$18-8316. Thus, pursuant to the statute, the Defendant
was required to obtain the evaluation when ordered by the
court. Such an evaluation must include an analysis of
“whether it is probable that the offender is a violent sexual
predator.” Id. This court believes that this statutory
mandate authorized Judge Higer, or any sentencing court
to consider Estrada’s lack of cooperation as a minimization
of his culpability for the offense for which he was being
sentenced. Likewise Judge Higer could appropriately
consider Estrada, in the absence of proof to the contrary, a
“violent sexual predator.”

Idaho’s courts have held that a trial court may prop-
erly consider a defendant’s refusal to admit factual guilt to
the underlying offense as a factor in sentencing. See, e.g.,
State v. Drennon, 126 Idaho 346, 355, 883 P.2d 704, 713
(Ct.App.1994) (defendant’s minimization of his culpability
with respect to the commission of a lewd and lascivious act
with his young daughter, following a jury conviction for
the same, was a proper sentencing consideration); State v.
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Lawrence, 112 Idaho 149, 157-58, 730 P.2d 1069, 1077-78
(Ct.App.1986) (defendant’s refusal to admit guilt following
a jury conviction for lewd and lascivious conduct with
minors is a relevant sentencing consideration insofar as
rehabilitation is concerned); Cf. State v Jones, 129 Idaho
471, 926 P.2d 1318 (Ct.App.1996) (in revoking probation
the district court properly considered defendant’s refusal
to admit, in counseling, to responsibility for the offense to
which he entered an Alford plea and other related but
dismissed charges, where probation was expressly contin-
gent upon the defendant’s successful completion of sex
offender treatment which included a requirement of full
disclosure). Based upon this line of authority, this court
concludes that Judge Higer would have been well within
his authority in considering Estrada’s refusal to cooperate
with his psychosexual evaluation as bearing upon
Estrada’s remorse, his amenability to treatment, and/or
his risk to the community.

This court is left to determine whether, had Estrada
remained silent, the court would have simply considered
him as not amenable to treatment at all, making a life
sentence with significant fixed time a high probability.
Clearly Judge Higer relied on the evaluation report in
determining Estrada’s sentence. See Transcript of Sentenc-
ing Hearing, p. 54; 11. 15-25, p.55; 11. 1-25. But he did so in
concluding, pursuant to Idaho Code §18-8316, that Mr.
Estrada was at a high level of risk for reoffense, as the
statute required him to do.

The Nevada Supreme Court recently faced the issue of
whether the imposition of a substantial prison sentence for
assertion of the right to remain silent in refusing to
cooperate with a psychosexual evaluation amounted to
a violation of Mitchell. The court held that Nevada’s
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sentencing scheme, which, like Idaho’s, has a mandatory
requirement for a psychosexual evaluation, does not
violate a defendant’s Fifth Amendment rights:

‘The Fifth Amendment does not insulate a
defendant from all ‘difficult choices’ that are pre-
sented during the course of criminal proceedings,
or even from all choices that burden the exercise
or encourage waiver of the Fifth Amendment’s
right against self-incrimination.” Further, pre-
senting a defendant with the choice between ad-
mitting responsibility with a greater chance of
receiving a favorable psychosexual evaluation or
denying responsibility with a greater risk of re-
ceiving an unfavorable evaluation is consistent
with the historical practice and understanding
that a sentence imposed upon a defendant may
be shorter if rehabilitation looks more certain
and that confession and contrition are the first
steps along the road to rehabilitation. Rehabili-
tation is a key factor in extending leniency to
convicted offenders.

Dzul v. State, 118 Nev. 681, 56 P.3d 875, 883 (2002) (foot-
notes omitted) (quoting U.S. v. Frazier, 971 F.2d 1076,
1080 (4th Cir. 1992)).

This court believes that Idaho law is identical, and
that the result for Mr. Estrada would be the same. Cer-
tainly had he been informed of his right to remain silent,
Estrada would have faced the Hobson’s choice of (1)
remaining silent while risking a harsher sentence for
failure to cooperate, or (2) cooperating and encountering
the risk that the evaluator might find him to be an unrea-
sonable risk for reoffense. Cf. State v. Heffern, 130 Idaho
946, 949-50, 950 P.2d 1285, 1288-89 (Ct. App. 1997). The
determination this court must make is whether, had
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Estrada been advised and exercised his right, or had he
obtained an independent evaluation, there is a “reasonable
probability” that Judge Higer would have imposed a
lighter sentence. This court cannot reach that conclusion
here.

As a private practitioner, experience with Judge
Higer, (or for that matter, every other District Judge in
this district), is that he took a dim view of individuals who
refused to cooperate with sexual offender evaluation or
treatment. Mr. Ashby was obviously aware of the same
experience as evidenced by his letter counseling Estrada
that cooperation would be in his own best interest. As
Ashby wrote: “The evaluation was however, ordered by
[Jludge Higer. We would not want the judge to consider
your lack of cooperation to mean that you are not willing
to comply with court orders. Please consider cooperating
with Mr. Gold during the evaluation process.” Petitioner’s
Exhibit 5. Thus, Mr. Ashby’s advice was to cooperate,
rather than stonewall, in the hope that the result of the
evaluation would be favorable for Estrada.

As we now know in pure hindsight, the evaluation
was not “helpful”; however, this court cannot find that had
Estrada not cooperated, or had he obtained another
evaluation®, there would be a “reasonable probability,” of
an appreciably lighter sentence. Rather, in this court’s
view the greater likelihood is that a refusal to cooperate in
the evaluation would have resulted in an even more severe

* The court is left to speculate as to what an independent, “private”
evaluation might have shown here. I cannot find, based upon “reason-
able probability,” that such an evaluation would have been in any
respect more beneficial for Estrada than the one prepared by Larry
Gold, an independent, court appointed psychologist.
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sentence. This is not to say that Judge Higer would have
unconstitutionally used Estrada’s election to exercise his
constitutional right against him; rather, it is a practical
recognition that the failure to cooperate would have
resulted in the appropriate application of Judge Higer’s
sentencing discretion to insure that a violent offender was
not unleashed upon society in the absence of psychological
data which reflected that he was not a serious risk for
reoffense.

The facts of this case evince a horrendous and brutal
crime — the forcible rape of a woman in front of her chil-
dren. Estrada acknowledged these facts in the PSI (Re-
spondent’s Exhibit B). According to Estrada’s own
statement in the PSI, after the rape Estrada wanted to
have a shoot-out with the police. The SWAT team was
called and fortunately Estrada injured no one else on the
night in question. Mr. Estrada presented for sentencing
with those facts already against him. He also presented
with a prior felony conviction for burglary, along with a
significant number of misdemeanor convictions. At the
time of his arrest, Estrada was facing prosecution in two
cases for felony possession of methamphetamine in Mal-
heur County, Oregon.

Based upon these factors, and the protection and good
order of society that was required in this case, this court
cannot conclude that Mr. Ashby’s deficient performance
materially affected the sentence ultimately imposed upon
Estrada. Estrada has failed to satisfy the second of the two
equally important prongs required by Strickland; there-
fore, the Petition is hereby DISMISSED.



App. 48

CONCLUSION

For the reasons discussed above, Estrada was not
denied effective assistance of counsel. Therefore, his
Petition for Post-Conviction Relief is hereby DENIED.

THE COURT ADOPTS THE ABOVE AS ITS FIND-
INGS OF FACT AND CONCLUSIONS OF LAW.

Dated this 25th day of March 2004.

\s\
G. RICHARD BEVAN
District Judge
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In the Supreme Court of the State of Idaho

KRISPEN ESTRADA, ) ORDER DENYING PETI-
Petitioner-Appellant, ; TION FOR REHEARING
NO. 32755
v. )
Respondent. )

The Respondent having filed a PETITION FOR
REHEARING on December 14, 2006 and supporting
BRIEF on January 4, 2007 of the court’s Opinion released
November 24, 2006; therefore, after due consideration,

IT IS HEREBY ORDERED that Respondent’s PETI-
TION FOR REHEARING be, and hereby is, DENIED.

DATED this 22 day of January 2007.

By Order of the Supreme Court

/s/ Stephen Kenyon
Stephen W. Kenyon, Clerk

cc: Counsel of Record
West Publishing
Lexis/Nexis
Goller Publishing




