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1 PROCEEDINGS 1 perhaps they would need to give two court days' prior notice
2 September 30, 2013 2 that they're going to try to conduct direct during
3 ¥t COURTROOM OPEN TO THE PUBLIC ####** 3 cross-examination of some of the plaintiffs' witnesses.
4 THE CLERK: The court will now hear Civil Case 4 Of course, the problem is that we haven't, I guess,
5 12-560-S-BLW, Saint Alphonsus Medical Center, Nampa, Inc., 5 anticipated this as an issue, and we're down to where
6  versus St. Luke's Health System for Day 6 of a bench trial. 6  presumably the government -- I mean, excuse me -- the
7 THE COURT: Good morning, Counsel. 7  plaintiffs may try to rest by the end of the week. That may
8 A couple of items I understand we needed to perhaps 8 putSt. Luke's in a bit of a -- have a bit of a problem in
9 address. One had to do with the use or calling witnesses 9 terms of giving that notice. I was thinking that, at least
10 out of order in order to accommodate scheduling, and perhaps | 10  for today, I would allow less notice than that, but going
11  more importantly, to avoid having to call back witnesses for 11  forward we would require the two days' notice.
12 very short, direct cross-examination. AsIindicated, my 12 So with that, Ms. Duke, I understand you raised an
13  practice has been that as long as there is sort of 13  issue -- or Mr. Ettinger, I don't know -- does that sound
14  proportionality and the direct is not -- is going to be less 14  agreeable, that as long as there was notice given so that
15 than -- or the direct during cross-examination will not be 15 you're not completely flat-footed today, that St. Luke's
16 longer than the actual direct of the opposing party, that we 16  would have to give immediate notice of which of your
17  would allow that so we don't have to inconvenience witnesses 17  witnesses lined up for tomorrow they may want to conduct
18 and would not have to have them come back towards the end of | 18  direct examination of and also any of those on Wednesday so
19 the trial. 19 you can be prepared?
20 A problem, apparently, has arisen about not receiving 20 Now, I know both sides have opposed any breaking up --
21 notice of that. The pretrial order, I think, called for 21  Ithink, Mr. Powers has a witness, a surgeon, he wants to
22 actually four days' prior notice of the order of witnesses. 22 call next week during the St. Luke's case. I'm going to
23 What would make sense in this instance would be once you 23 allow that.
24 have the order of witnesses lined up -- and I'll use 24 I’ know, Mr. Bierig, you're opposed, and your objection
25  St. Luke's since they're the ones in this posture -- that 25 isnoted. ButI do this consistently for both sides. We're
848 849
1 ina court trial, and I think I'm, hopefully, smart enough 1 call or resume with witnesses?
2 thatI can figure out when we're switching from one case to 2 MR. STEIN: Not from our perspective, Your Honor.
3 the other without getting too discombobulated. 3 MR. ETTINGER: No, Your Honor.
4 So is that agreeable? Can we proceed this morning? Do 4 THE COURT: All right. Plaintiffs may -- I
5 you have enough notice to deal with the direct examination 5 believe we're ready to call the next witness?
6 Dby St. Luke's of any of the witnesses that you're going to 6 MR. ETTINGER: Yes, Your Honor. We call
7  call today or -- 7  Karl Keeler.
8 MR. ETTINGER: Your Honor -- I think we'll be 8 THE COURT: Mr. Keeler, please step before the
9 fine, Your Honor. 9 clerk, be sworn as a witness and then follow Ms. Gearhart's
10 THE COURT: All right. Thank you. 10  direction from there.
11 We also gave you a written decision dealing with the 11 KARL FAIRBANKS KEELER,
12 Saint Alphonsus' offer for the acquisition of the Saltzer 12 having been first duly sworn to tell the whole truth,
13 Medical Group. I think, hopefully, that's self-explanatory 13 testified as follows:
14  asto certain areas that's simply not going to be allowed. 14 THE CLERK: Please take a seat in the witness
15 It will not be allowed in any way to put forward some kind 15 stand.
16 of an in pari delicto, or unclean hands argument, since that 16 MR. ETTINGER: Your Honor, having said there was
17  isn't a recognizable defense in an antitrust case. 17  nothing else, there are two very small things, I guess.
18 However, where it has other independent relevance 18 One, because my opening was in a closed courtroom, my
19 establishing whether or not an improper premium was paid for | 19 clients weren't able to attend, and so I would just like to
20  the acquisition of the medical group so that -- because 20 introduce to the court Sally Jeffcoat, the CEO of Saint
21  valuation would be at issue, and for other reasons, then, of 21 Alphonsus Health System; and Stephanie Westermeier, the
22 course, the -- then I will allow the evidence in for that 22  general counsel of Saint Alphonsus Health System.
23  purpose. So I'll have to make the decision document by 23 THE COURT: Thank you.
24 document and witness by witness. 24 MR. ETTINGER: And then secondly, on the AEO
25 Are there any other issues we need to take up before we 25 issue, Your Honor, I just wanted to flag it -- Mr. Stein and
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1 Thave talked -- something like the last 20 percent or so of 1 MR. ETTINGER: Your Honor, can I get a "go blue"

2 Mr. Keeler's direct examination will be matters that I think 2 oncein this trial? I'll go on.

3 we're going to need to close the courtroom for, and Mr. 3 BY MR. ETTINGER:

4  Stein knows it, and, hopefully, we can work it out so it's 4 Q. How long have you worked in healthcare,

5 just one period for direct and cross. Most of the exam, I 5 Mr. Keeler?

6  think, can be in an open courtroom. 6 A. Over15 years.

7 THE COURT: Very good. 7 Q. Can you just, briefly, describe for the court the

8 All right. Ms. Gearhart. 8 positions that you've had in healthcare?

9 THE CLERK: Please state your complete name and 9 A. Istarted out at a -- about 130-, 140-physician
10  spell your name for the record. 10 practice in southeastern Michigan. From there went to BJC
11 THE WITNESS: Karl Fairbanks Keeler, K-A-R-L 11  Health system, a large, integrated delivery system with an
12 F-A-I-R-B-A-N-K-S K-E-E-L-E-R. 12 insurance plan physician group and multiple hospitals. Then
13 THE COURT: You may inquire, Mr. Ettinger. 13  was at Denver Children's as the director of strategic
14 MR. ETTINGER: Thank you, Your Honor. 14  planning business development, was there for five years;
15 DIRECT EXAMINATION 15 then was at Mercy Medical Center in Cedar Rapids as service
16 BY MR. ETTINGER: 16 line administrator and then chief operating officer, for six
17 Q. Mr. Keeler, what's your current position? 17  years; and then currently at Saint Alphonsus.
18 A. I'm currently the president and CEO of Saint 18 Q. So could you just tell the court what Saint
19  Alphonsus Medical Center, Nampa. 19  Alphonsus Nampa is?
20 Q. How long have you had that position? 20 A. Saint Alphonsus Nampa is a not-for-profit
21 A. Almost three years. 21 community hospital in Nampa.
22 Q. What's your educational background? 22 Q. And what services, generally, does the hospital
23 A. Ihave a bachelor's from Brigham Young University |23  offer?
24 in health promotion and a master's degree from the 24 A. General inpatient services, outpatient services,
25  University of Michigan in health services administration. 25 ER.

852 853

1 Q. How long has that hospital existed? 1 Nampa's percentage of its revenues that are bad debt or

2 A. Almost a hundred years. 2 charity care?

3 Q. And that hospital is in Nampa, obviously. Could 3 A. 1It's around 10 to 12 percent.

4  you just generally, for background, for the record, compare 4 Q. And how does that compare to, for example, the

5 Nampa to Boise in terms of income levels, generally? 5 hospitals in Ada County?

6 A. On aper capita basis, Nampa has a significantly 6 A. They're around 5 to 6 percent.

7  less per capita income than does Ada County. 7 Q. How does that compare to the average nationally?

8 Q. And how about the same comparison with regard to 8 A. Average nationally is around 6 percent.

9 people with and without health insurance? 9 Q. Does Saint Alphonsus Nampa have programs
10 A. That's similar. Nampa has less than -- the 10 specifically addressing the needs of the poor and the
11 population of Nampa has less than Meridian and Boise. 11  uninsured?
12 Q. And by "less," do you mean less insurance? 12 A. Yes. We have -- specifically, we run Meals on
13 A. Less insurance, so there is more uninsured or 13 Wheels from our hospital for the community of Nampa. We
14  people on Medicaid. 14  have a van service that takes people that don't have
15 Q. How -- what does the term "bad debt" mean in the 15 vehicles to and from their healthcare appointments, not just
16  hospital world? 16  at the hospital, but outside other agencies. We also have a
17 A. Bad debt is a -- essentially is the people don't 17 number of free screenings for mammograms and other cancer
18 have the ability to pay for their care. 18 initiatives, as well as heart and stroke screenings.
19 Q. What does "charity care" mean in the hospital 19 Q. Mr. Keeler, the court reporter has commented on my
20 world? 20 fast pace, and I bet she's thinking about yours right now,
21 A. In the hospital world, charity care is if -- 21 so you might want to slow down just a little bit.
22  essentially if a person is under -- or under our guidelines, 22 A. Allright. No problem.
23 acertain level of the federally poverty level, we write off 23 Q. As one fast talker to another.
24 that care. 24 When you started at Saint Alphonsus Nampa, what was
25 Q. And what, approximately, is Saint Alphonsus 25  your evaluation of the hospital?
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1 A. Ithad some issues. 1 A. Yes.
2 Q. Any issues relating to the physical facility? 2 Q. What were those issues?
3 A. Yes. 3 A. Again, same old technologies, 10 and 20 years old,
4 Q. And what were those issues, generally? 4 and a number that needed to be repaired.
5 A. Justin general disrepair. The other organization 5 Q. Were there quality issues that you found when you
6 that owned it prior to Saint Alphonsus had not made 6  took over?
7  investments in it. 7 A. Yes.
8 Q. And who was that other organization? 8 Q. And what were some of the quality issues?
9 A. Catholic Health Initiatives. 9 A. Well, I think it just had just a number of poor
10 Q. And I guessIshould back up. When was the 10  quality on the national indicators.
11 hospital acquired by Saint Alphonsus? 11 Q. Did the hospital have standardized protocols for
12 A. TItwas acquired in April of 2010. 12 treating patients at that time?
13 Q And who owned it before -- and what was it called 13 A. Some, but not many, no.
14  before then? 14 Q. Was there -- what was the evaluation of that
15 A. Itwas called Mercy Medical Center. 15 hospital within the Trinity system when you took over?
16 Q. Okay. So, again, going back to your evaluation, 16 A. Trinity Health has what's called our GPA or our
17  when you took over, were there issues relating to IT, 17  scorecard, and it takes around 50 indicators of quality,
18 information technology, at the hospital? 18 both core measures from a CMS perspective, what they measure
19 A. Yes. 19  quality, as well as other things, from patient satisfaction
20 Q. And what were those issues? 20  to other initiatives with regard to quality. And we ranked
21 A. Ithad -- the computers were old; it had not much 21  very poorly. We actually -- second to last within Trinity.
22  memory, from the server standpoint; it had an old electronic 22 Q. That's among how many hospitals?
23  medical record. 23 A. Around 50.
24 Q. Were there issues relating to medical technology 24 Q. Second to last among 50 at that time?
25 and equipment at that time, when you took over? 25 A. Yes.
856 857
1 Q. Were there issues with regard to the emergency 1  your decision to take the job?
2 room when you took over? 2 MR. STEIN: Objection. Relevance.
3 A. Yes. 3 MR. ETTINGER: Your Honor, you know, one of the
4 Q. And what were those issues? 4 issues that we're addressing directly with Mr. Keeler is the
5 A. Well, again, we didn't have any protocols there. 5 impact on the hospitals of the acquisition of Saltzer, and
6 We had extremely long wait times. We had a high "left 6  certainly, you know, his view of the hospital's prospects is
7  without being seen," so people would leave without being 7  quite relevant.
8 seen, you know. 8 THE COURT: Mr. Stein.
9 Q. Did you know about these issues before you took 9 MR. STEIN: Well, that may be true, but I'm not
10 thejob to come to Nampa? 10  sure how speculating about what Mr. Keeler would have done
11 A. Notall, but, yes, I did. 11  in terms of taking this job, unless we want to get into all
12 Q. And did those - these issues affect your decision 12 the other factors that Mr. Keeler considered in moving here.
13  to take the job? 13 THE COURT: I'm not sure it's the most significant
14 A. No. Ibelieved they were opportunities for 14  thing, but I think the ability to hire administrative staff
15 improvement, and with Saint Alphonsus purchasing the 15 would bear upon, I guess, one anticompetitive factor.
16  hospital, I thought there was lots of opportunities that we 16 So I'll overrule the objection and allow the witness to
17  could improve those. 17 answer.
18 Q. Did you know about Saltzer Medical Group before 18 THE WITNESS: Yes, it would have.
19  you took the job? 19 BY MR. ETTINGER:
20 A. Iknew that Saltzer was in the community, was the 20 Q. And why is that?
21 largest medical group within Idaho and had been there for -- 21 A. When you have your largest medical group, not only
22 I think then it was under 50 years, but it had been there 22  in the state but also in your city, that's in your parking
23 foravery long time. 23  lot, go with your competitor, that's -- that's where
24 Q. If you may have known at the time that Saltzer 24 referrals start is through the -- through physicians. That
25  would be acquired by St. Luke's, would that have affected 25 would have been extremely difficult to be successful.
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1 Q. Iwant to talk about the issues that you've been 1 improvements to our wireless; we have wireless throughout
2 through in terms of the issues with the hospital when you 2 the facility. All of our cabling, 100 percent of our
3 came and they asked you what, if anything, has been done to 3 computers have been upgraded. We've also -- what's called a
4 address those issues. Let's start with the physical plant. 4 telemetry. We've put telemetry, as opposed to just in our
5 A. So the physical plant, we've put new flooring 5 ICU -- that monitors heart rate and other things with regard
6 throughout the facility, painted the whole facility. We've 6 to patients -- we've put that throughout the facility. So
7  improved all the heating and cooling systems throughout the 7  we've made major improvements.
8 facility. We've actually upgraded some rooms. So increased 8 Q. And what about the medical equipment and
9 the size on our orthopedic floor of a number of rooms. Our 9 technology issues you've mentioned. What have you done, if
10 1lab, we -- the lab hadn't been renovated since 1967 when the 10  anything, to address them?
11 building was built and had severe, major issues with regard 11 A. We've done a number of issues. We've replaced our
12  to the lab; totally renovated the lab. So we made 12  endoscopy equipment. We've added an updated CT which has
13  significant improvements. 13  less radiation for the patient. We've put all digital
14 Q. Have you solved all the problems with the 14 mammograms throughout, also being able to look at smaller
15  facility? 15 tumors. We have upgraded almost every piece of equipment in
16 A. 1It's an old building, so we haven't solved all the 16  our radiology department, from nuclear cameras to other
17  problems, but we're working on those. 17  pieces of equipment. So we've done many improvements.
18 Q. Since you've done this work to improve the 18 Q. We mentioned the ER. What have you done to
19 facility, have you had any complaints from any Saltzer 19  address issues in the ER, if anything?
20  physicians regarding the facility? 20 A. Well, we've -- we implemented what's called Lean
21 A. No. 21 Six Sigma. So we've gone through and looked at all our
22 Q. Why don't you talk a little bit about the IT 22  processes within the emergency department without wait
23  issues and what, if anything, you've done to address those. 23 times. Also our lab, radiology, pharmacy, all the areas
24 A. Well, we've implemented a 100 percent electronic 24  with regard to that, to take out all the waste, decrease
25  health record. That was completed in June. We've made 25  costs in that -- in the emergency department.
860 861
1 With those processes, we put in protocols, 1 initiative?
2 specific protocols: When patients come in, we start the 2 A. Yes.
3 care immediately and have been able to decrease our wait 3 Q. What was their role?
4 times down to, now, minutes and -- under 10 minutes -- and 4 A. Well, they were -- the Saltzer physicians, as well
5 have a door-to-physician time of around 20 minutes. 5 as other independents and employed physicians, came together
6 Q. What have you done to address the quality issues? 6  to work on looking at the evidence-based care, looking at
7 A. Well, we've done a number of things on our 7  the protocols we wanted to put in place and then put
8 quality. We've -- we've done basic things, like upgraded 8  together what our -- our plan or what our policies would be
9  all of our pharmacy equipment, so make sure patient 9 moving forward.
10 safety -- patients get the right dose at the right time. 10 Q. And did these perinatal safety initiatives have
11 Spent about a million dollars on our pharmacy. We've also 11  any impact on outcomes?
12 done a number of just major initiatives, like our perinatal 12 A. Yes.
13  risk assessment. 13 Q. And could you describe them, generally?
14 Q. What was your perinatal risk assessment? 14 MR. STEIN: Your Honor, I'm sorry. Objection.
15 A. Essentially, there was a group from Trinity that 15 Foundation. I would just like to make sure we understand
16  came to our organization, goes around all the organizations, 16  what this data is based on because I'm not sure that I have
17  does an assessment on the hospital and how everything is 17  seen it before.
18 working, from an OB perspective and a well-baby issue, and 18 We -- I should say "we" -- St. Luke's is held to quite
19 then comes back, gives us a report. And so we got a report 19  ahigh standard by the plaintiffs, in terms of the quality
20  that said where we had gaps, where we were following 20  evidence and producing, so if we're going to have a bunch
21  evidence-based protocol. We got a group of physicians 21 of --
22  together, led by Dr. Hughes, an independent obstetrician in 22 THE COURT: Well, I agree, Mr. Ettinger, that if
23  the community, and then worked on those issues and came up |23 we're going to get into issues of the quality of care
24  with how we're going to practice at our facility in Nampa. 24 provided at Saint Al's Nampa, then I think we need to know
25 Q. And were any Saltzer physicians involved in that 25  the basis for those assessments.
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1 But, perhaps equally important -- I'm not sure the 1  ask him, you know, generically, "Has quality across the
2  direct relevance of what this -- well, I assume you may have 2 Dboard increased?"
3 some indication why you think it is relevant, but it seems 3 THE COURT: Mr. Stein, briefly.
4 to me to be of marginal relevance. But I think if we're 4 MR. STEIN: It's perhaps in part, because all
5 going to get into this, you're going to have to provide 5 we're going to get is a couple of numbers that I have issues
6 testimony and explanation as to what the basis for these 6  with the foundation. I mean, on what basis do I
7  conclusions were about the improvements, in terms of 7  cross-examine Mr. Keeler about those figures without --
8 studies, surveys, assessments, and what have you. 8 THE COURT: Well, the problem is it's the cart
9 MR. ETTINGER: Well, Your Honor, a couple things. 9  Dbefore the horse. I don't know, either. And I think we
10 Onrelevance, I think this information is relevant in a 10 need to hear exactly how Mr. Ettinger is going to present
11 couple of ways: 11 the evidence.
12 Number one, it shows the efforts that have been made 12 At this point, I'll overrule the objection and give you
13 successfully at this hospital to provide good care in the 13 some leeway, but I think it would be important to make sure
14 community and improve the hospital and that that's 14  that whatever the basis is for the witness' testimony that,
15 jeopardized by this transaction, we're going to go on to 15 presumably, it's from a source that Mr. Stein can use to
16  show. 16  cross-examine, potentially, the witness, but let's see where
17 Secondly, of course, St. Luke's has a defense that you 17  wego.
18 need to employ physicians to achieve certain quality 18 Proceed.
19 results. And Mr. Keeler's testimony is -- will provide one 19 BY MR. ETTINGER:
20 example of a hospital that can do some of these things 20 Q. Mr. Keeler, are there any specific measured
21  working with independent physicians. 21  outcome changes that you've identified with regard to the
22 As to the foundation for the quality, I think what 22 perinatal safety initiative?
23 you're going to hear is he is going to give a couple very 23 A. Yes. One is elective deliveries before 39 weeks,
24 specific numbers, and the foundation for those numbers will 24 and prior -- prior to this, we were at around 39 percent of
25  be apparent. It's not simply a broad conclusion. I did not 25  elective deliveries were prior to 39 weeks, and now we're
864 865
1 less than 1 percent. 1 A. We're now in the top 25 percent.
2 Q. And why is that of significance? 2 Q. And have there been any national recognized
3 A. So, the earlier a baby is delivered, the more 3 entities that have evaluated the quality at Saint Alphonsus
4  opportunity it has for negative outcomes. 4 Nampa?
5 Q And did you engage in quality efforts with regard 5 MR. STEIN: Your Honor, I'm sorry to raise this
6 to the surgery area? 6  objection again. What a third-party national organization
7 A. Yes. For -- one of the areas was our urinary 7  said is not particularly relevant, unless it's being offered
8 catheter infection we were looking at -- from our orthopedic 8  for the truth of the award. And I'm quite certain we've not
9 cases, so we got a group of physicians together. We had a 9  been provided with any of the underlying information for
10 high rate, so we looked -- brought some physicians together, 10  third-party national awards.
11  looked at what we could do, came up with new protocols based | 11 And I raise this, Your Honor, subsequent to the
12 on evidence-based care, and we've only had one in the last 12 foundation issue, relevance issues. But it's also going to
13  two years since -- since we actually have -- have moved 13 be a time issue, because if we have to, then, have people
14  forward with the new protocols. 14 from St. Luke's come in and talk about all the awards that
15 Q. When you say you've "had one in the last two 15 we've won, I don't think it's going to be particularly
16 years," one what? 16  helpful.
17 A. One infection. 17 THE COURT: Well, at this point, I'm going to
18 Q. And the physicians who were involved in 18 sustain the objection. I think we've established,
19 the -- this postsurgery-infection issue, were they 19 anecdotally. The problem is we could get diverted into a
20 independent or employed surgeons? 20  side issue here about the award and what it means. I'm
21 A. They were -- there was -- they were independent. 21  going to sustain the objection.
22 Q. Have -- you mentioned earlier the Trinity ranking 22 Let's move on, Mr. Ettinger.
23  that-- and quality that Saint Alphonsus Nampa had before 23 BY MR. ETTINGER:
24 you arrived. What is that -- what rankings does Saint 24 Q. Have you made any --
25  Alphonsus Nampa get within the Trinity system today? 25 THE COURT: Having said that, Mr. Stein, of
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1 course, again, the goose-and-gander problem. I'm quite 1 A. Yes, itdid.

2  certain that I am not going to allow any similar evidence to 2 Q. You mentioned the medical staff. Just for the

3 be coming in from St. Luke's in terms of the quality of care 3 record, what is the medical staff?

4 provided or improvements. Anticipate that it's going to 4 A. The medical staff are physicians that have

5 have to be much more specific, so just so we're clear on 5 privileges to practice at the hospital.

6 that point. 6 Q. Andis that limited to employed physicians?

7 Mr. Ettinger, proceed. 7 A. No, it's not.

8 MR. ETTINGER: Thank you, Your Honor. 8 Q. Okay. Were there -- we talked about surgery a

9 BY MR. ETTINGER: 9  little bit. Were there any specific actions taken to make
10 Q. Mr. Keeler, since you have been at Saint Alphonsus 10  the hospital more physician-friendly in the surgery area?
11 Nampa, have you made efforts to improve hospital-physician 11 A. Sowe did have some long turnover times, which in
12 relationships? 12  your ORs when you turn over an OR and it's clean and you get
13 A. Yes. 13 it prepped for the next patient, we had some long turnover
14 Q. And what have you done in that regard? 14  times, so we worked on that.
15 A. So when I first got the -- at Saint Alphonsus 15 And additionally, with our orthopedic surgeons, we
16 Nampa, I went around to all the physicians that were on the 16 allowed them to hop rooms so we could have two ORs ready so
17 medical staff and -- or tried to meet with all the groups to 17  when one was done, the surgeon would go directly into the
18 talk about what the care was in the facility and what are 18 other and start the case, as opposed to having a long
19 the things we could do to make improvements. 19 turnover time. They didn't have to wait until that same OR
20 Q. And have you -- did you do that one time or has 20  was ready for them to do another surgery.
21  that been an ongoing process? 21 Q. Were there any steps that you had taken to improve
22 A. TItryto do that annually. You know, we have a -- 22 the information flow between the hospital and physicians?
23 do have a large medical staff, but actually I like to go 23 A. Actually, that was one of the things that Saltzer
24  around annually and meet with all the different groups. 24 had a complaint with, was information coming back from our
25 Q. Did that include Saltzer? 25 emergency department with regard to patients, that their
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1 patients that came into the emergency department, 1 starts, so it's critically important to hospitals, because

2  information that they were able to understand what happened 2  that's where the referral starts if there is a need for

3  while the patient was in the hospital and what that next 3 specialty care or any care that is done within a hospital.

4 course of treatment was. So we actually went and changed 4 Soit's vital.

5 that. Due to that, now they actually -- everything was 5 Q. Whatis the importance, in your experience, of the

6 transcribed, and they get exactly what happened in the 6  Saltzer primary care physicians to Saint Alphonsus Nampa?

7  emergency department and in a timely fashion. 7 A. Being as that they're the largest group and they

8 Q. Did you receive any comments by any Saltzer 8 actively participate in the hospital, from medical exec

9 physicians about these efforts to make the hospital more 9 committee and other committees, they are critical for the
10 physician-friendly? 10 hospital's success.
11 A. Yes. 11 Q. Do all the family practice -- let me start that
12 Q. And in terms of either Saltzer physicians or 12 over.
13  Saltzer management, who commented? 13 Do the primary care physicians in the community all
14 A. Bill Savage had made a number of comments, as well |14  provide inpatient care directly at Saint Alphonsus Nampa?
15 as Dr. Patterson specifically came to my office and thanked 15 A. No, they do not. We have hospitalists that help.
16  me for making -- Trinity Saint Al's making improvements to 16  From an inpatient standpoint, that really frees them up so
17  the facility. 17  they can just practice in their office.
18 Q. What was -- prior to this acquisition being 18 Q. Okay. And for those primary care physicians who
19 announced, how would you characterize the relationship 19 have the hospitalists treat their patients in the hospital,
20  between Saint Alphonsus Nampa and Saltzer? 20  rather than doing it themselves, are those doctors
21 A. 1think we had a good relationship. 21  irrelevant to the -- to the success of the hospital or not?
22 Q. Let me take a step back and ask you kind of a 22 A. No. Like I said before, the care starts in the
23  broad question. How important are primary care physicians 23  primary care office. And so if they need any higher level
24 to ahospital, in your experience? 24 service that can't be done in an outpatient setting or in an
25 A. Primary care physicians are where all the care 25  office setting, it's -- they're critical to the hospital's
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1 success. 1 committee, so they provide an important role in how the
2 Q. Does the hospitalist have any role in referring a 2 hospital runs.
3 patient to the hospital? 3 Q. Based on your experience, are there any physician
4 A. The hospitalist? 4 groups in Nampa as important to your hospital as Saltzer?
5 Q. Right. 5 A. Maybe SAMG, but other than those two, they are
6 A. No, they do not. 6  the -- Saltzer is the largest group, so --
7 Q. Okay. What's the importance, if any, of the 7 Q. Anybody else who is close to Saltzer or SAMG in
8  Saltzer pediatricians to Saint Alphonsus Nampa? 8 terms of its importance to the -- to the hospital?
9 A. Well, they, the Saltzer pediatricians, are the 9 A. No.
10 only pediatricians in the market, and they provide the 10 Q. Iwant to ask you some questions about your
11 inpatient care at the hospital, as well as well-baby checks 11  experience with physicians working for St. Luke's. Now, let
12  and come in on all of our C-sections. 12 me start with the so-called -- what used to be the "Mercy
13 Q. Do -- what is the importance, if any, of the 13 Physicians Group." Are you familiar with those physicians?
14  Saltzer internal medicine physicians to Saint Alphonsus 14 A. Yes Iam.
15 Nampa? 15 Q. Can you just indicate who those doctors are and a
16 A. Well, they are the only internal medicine in 16 little bit of their history for background?
17 Nampa. And internal medicine physicians take care of older | 17 A. There is Dr. Crownson, Dr. Cothern, Keefe,
18 adults, which have more necessity to receive specialty care, 18 Dr. Graham, Dr. Hansen, Dr. Ashaye, and Dr. Johnson.
19 and so they're -- they're also critical for the hospital. 19 Q. And who -- were those doctors -- who do those
20 Q. What role, if any, have Saltzer physicians had in 20  doctors work for today?
21  terms of your medical staff leadership? 21 A. They work for St. Luke's.
22 A. Well, we have -- currently, the head of our 22 Q. And who did they work for before they worked for
23 credentialing committee is a Saltzer physician. They also 23 St.Luke's?
24 lead our family practice section, as well as our pediatric 24 A. Saint Alphonsus.
25  section, so they're -- and they are on our medical executive 25 Q. Saint Alphonsus Medical Group?
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1 A. Correct. 1 A. They can through the -- through the hospitalists.
2 Q. And then they are sometimes, colloquially, 2 Q. Before they were part of St. Luke's, they had
3 referred to as "Mercy Physicians Group doctors." At one 3 privileges to admit patients directly, as well; correct?
4 time when Mercy Medical Center owned it and CHI owned it, 4 A. That's correct.
5 were they part of the Mercy Physicians Group? 5 Q. Before these doctors went to work for St. Luke's,
6 A. That's correct, they were. 6  were any of them on boards or committees at the hospital?
7 Q. So taking that group of doctors, do any of them 7 A. Yes. Dr. Crownson was on the board of our
8 have staff privileges, active staff privileges at Saint 8 hospital. He was a board member. And then Dr. Cothern was
9 Alphonsus Nampa today? 9  the chair of our quality committee.
10 A. No, they don't. 10 Q. Do either of those physicians have that position
11 Q. And how many of them did before they went to work |11  today?
12 for St. Luke's? 12 A. They do not.
13 A. Allseven. 13 Q. And why not?
14 Q. And what happened to their staff privileges? 14 A. They relinquished their -- their positions.
15 A. They relinquished their privileges. 15 Q. Was that at their initiative or the hospital's
16 Q. Was that at their initiative or the hospital's? 16 initiative?
17 A. That was theirs. 17 A. That was at their initiative, not the hospital's.
18 Q. And by the way, what are active staff privileges? 18 Q. Is there a group of St. Luke's oncologists located
19 A. Essentially, active staff means you 19 near the Saint Alphonsus Nampa?
20 provide -- well, at our hospital it's over 12 patient 20 A. Yes. Mountain States Tumor Institute is across
21  accounts or patient activities at the hospital. So you're 21  the street.
22 actively practicing at the hospital. 22 Q. And was there a point at which those physicians
23 Q. And so if they resign their active staff 23 changed their status with regard to the Saint Alphonsus
24 privileges, can they freely admit patients to the hospital 24 Nampa medical staff?
25 ornot? 25 A. Yes.
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1 Q. And when did that happen? 1 parking lot, essentially.
2 A. That happened in 2010. 2 Q. Okay. And do any of those cardiologists have any
3 Q. Okay. And in 2010, was that the year that Saint 3 staff privileges at Saint Alphonsus Nampa?
4  Alphonsus Nampa bought that hospital? 4 A. No, they do not.
5 A. That's correct. 5 Q. Are you aware of any of them ever having requested
6 Q. And do any of those oncologists who were across 6 such privileges?
7 the street have staff privileges at Saint Alphonsus Nampa 7 A. Iam not aware of that.
8 today? 8 Q. If they did, would you be open to granting them
9 A. They do not. 9 privileges at the hospital?
10 Q. Did they prior to Saint Alphonsus Nampa buying 10 A. Yes, definitely.
11  that hospital? 11 Q Does Saint Alphonsus Nampa have a cath lab?
12 A. They all did, yes. 12 A. Yes, we do.
13 Q And why did -- at whose initiative did that 13 Q What is a cath lab?
14 change? 14 A. Soa cath lab is where a cardiologist or an
15 A. They initiated the change. 15 interventional cardiologist goes to perform heart
16 Q. Prior to the Saltzer acquisitions, were there any 16 procedures.
17 St. Luke's-employed specialists in addition to the 17 Q. How far away is that cath lab from where the
18 oncologists who were very near -- who were located very 18  St. Luke's cardiologists have their offices?
19  nearby by your hospital? 19 A. It's, again, tens of feet, maybe 100 feet or less.
20 A. Yes, the cardiologists, St. Luke's cardiology. 20 Q. Okay. And have any of these St. Luke's
21 Q. Where have they been located? 21  cardiologists sought to use that cath lab?
22 A. They are in the Saltzer building in their clinics, 22 A. No, they have not.
23  the -- essentially tens of feet away from our hospital. 23 Q. Would you be open to their using that cath lab?
24 Q. So "tens of feet"? 24 A. Yes, I would.
25 A. Yeah. So maybe 50 feet. It's a -- it's in our 25 Q. Now, since the acquisition of Saltzer by St.
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1 Luke's, are there any additional St. Luke's doctors that 1 referrals to the organization will have, I think, a
2 you've observed practicing at the -- in the Saltzer offices 2 devastating effect on the hospital.
3 inyour parking lot? 3 Q What was the reaction of your employees when the
4 A. Yes. 4 St Luke's acquisition of Saltzer was announced?
5 Q And what specialties? 5 A. It was, I think, a little panic -- well,
6 A. Urology, general surgery, ENT, orthopedics. 6 definitely panic, I think a little hysteria, definitely
7 Q. And have any of those physicians sought privileges 7  caused significant issues with the staff.
8 to practice at Saint Alphonsus Nampa? 8 Q. You've offered a general view as to the effect on
9 A. None of them. 9 the hospital. What would be the specific consequences on
10 Q. Are any of them doing any work at Saint Alphonsus | 10  your hospital of a Saltzer acquisition?
11 Nampa? 11 MR. STEIN: Object to the foundation, Your Honor.
12 A. None of them. 12 I'would as least like to have some understanding for what
13 Q. Taking these examples we've just gone throughasa |13 assumptions are being made about the mere impact of the
14 whole, can you think of any explanation for why none of 14  acquisition before we talk about consequences. Certainly,
15 these doctors have privileges or are practicing at Saint 15 it can't be just the signing of legal documents between St.
16  Alphonsus Nampa other than their affiliation with 16 Luke's and Saltzer.
17 St. Luke's? 17 THE COURT: The objection is overruled. You can
18 A. 1cannot. 18 restate the objection once we get into details. But I think
19 Q. Sohow do you think, if the St. Luke's acquisition 19  this was just, I guess, an introduction to get into some
20  of Saltzer is not unwound, how do you think that will affect 20  specifics. So the objection is overruled.
21  Saint Alphonsus Nampa? 21 You may go ahead and answer it.
22 A. TIthink it will have a crippling effect. 22 THE WITNESS: Will you restate the question?
23 Q. Why do you think that? 23 BY MR. ETTINGER:
24 A. Well, again, as I said, you know, care starts in 24 Q The question is what are the -- you know, what do
25 the primary care office, so not having any of those 25  you think the hospital will have to do, generally, in
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1 response to a -- this acquisition if it is not unwound? 1 MR. STEIN: Objection, Your Honor. "Analysis"?
2 A. Well, I believe we'll see a decrease in referrals, 2 MR. ETTINGER: Your Honor, the next witness,
3 and we'll have to -- we'll have a -- have to decrease our 3 Mr. Checketts, the CFO, will provide specific projections,
4  services that we provide. 4 and I'm trying to ask Mr. Keeler to provide an overview and
5 MR. ETTINGER: Your Honor, I think we're now into 5 his reasons, and the numbers will come from Mr. Checketts.
6 the "attorneys' eyes only" period. 6 THE COURT: Subject to that being tied in, I'll
7 THE COURT: I'm going to have to ask everyone in 7  overrule the objection.
8 the courtroom who has not been otherwise advised that you 8 Proceed.
9 will need to leave. I'm assuming Saint Al's employees -- 9 BY MR. ETTINGER:
10 MR. ETTINGER: Yes, Your Honor. 10 Q. Anddo you think that the hospital's bottom line
11 THE COURT: -- would be able to stay. 11 will be significantly affected if the transaction goes
12 MR. ETTINGER: Yes. 12 forward without being unwound?
13 THE COURT: But that would be the only exception. | 13 A. Severely.
14 MR. ETTINGER: Yes, Your Honor. 14 Q What would be -- in your view, what will be the
15 #reeet COURTROOM CLOSED TO THE PUBLIC *#*#** 15  effect on that portion of your staff that is not laid off?
16 THE COURT: Go ahead and proceed. 16 A. Well, if you -- if you have major layoffs at your
17 MR. ETTINGER: Thank you, Your Honor. 17  facility there is just an anxiety throughout the facility,
18 BY MR. ETTINGER: 18 and, you know, your other employees will think the ship is
19 Q. Will there be - do you foresee any impact on 19 going down, so they will look for other jobs. So I think
20  jobs? 20  there is just an overall net effect on morale within the
21 A. Yes. 21 organization.
22 Q. And generally, what would those be? 22 Q. And what will be, in your view, the effect on the
23 A. Well, as we have done the analysis, we were 23 volume of the hospital's not -- patients who do not
24  estimating around 140 jobs in different areas within the 24 originate with a Saltzer physician?
25  facility. 25 A. Well, if you're, you know, having major layoffs,
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1 and the community hears you are having major layoffs, and 1 training. Ithink our pulmonologist intensivist in our ICU,
2  the people that are coming to your facility don't know, you 2 we've subsidized those significantly. I think we'd have to
3 know, what's going on -- do you have enough staff? Do you 3 look at that. Our pediatrics department, and then there is
4  have what you need to make sure you are providing good 4 other kind of low-margin clinical errors we would have to
5 quality care? And so I think it will have a halo effect for 5 look at.
6 other patients. 6 Q. You said the seniors in the OR?
7 Q. When you say "a halo effect," what do you mean? 7 A. Oh, ER. Excuse me. Excuse me. In our emergency
8 A. That other patients will also look to say, hey, 8 room. Sorry.
9 maybe I need to seek care elsewhere because of what's going 9 Q. Do you foresee a possible impact on your quality
10  on at the facility, because they've had to make such cuts in 10  staff?
11  the departments, as well as clinical services. 11 A. Yeah. You know, we would -- we would look at
12 Q. Have you looked at what services might need to be 12 every department that is not a direct patient care
13 cutin the event of -- that this transaction proceeds 13  department. And our quality staff is that; they are not
14 without being unwound? 14  direct patient care.
15 A. We've -- we've done an analysis on a number of 15 Q Now, you're aware, of course, that some of the
16 different departments. We haven't made any decisions, 16  former Saltzer surgeons now work for SAMG?
17 obviously, but we've -- we've done the analysis. 17 A. Yes,Iam.
18 Q. So what are some of the areas that you've taken a 18 Q. Do you believe that that will offset the harm that
19  close look at as possible service cuts? 19 you've been talking about if the Saltzer transaction goes
20 A. Well, I think, as I mentioned earlier, some of the 20 forward?
21  services like the Meals on Wheels, like our van service. 21 A. No,Idon't. They still rely on referrals from
22 We'd have to get into some services that we've implemented, |22 primary care for those physicians.
23  like our senior strategy for seniors in our OR, where we've 23 Q. Could Saint Alphonsus simply recruit new primary
24  added pharmacists, where we've added social workers, where | 24  care physicians to replace the Saltzer primary care
25 we've added additional nurses with specific elder-care 25  physicians?
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1 A. You can recruit physicians, but it is extremely 1 A. So, essentially, in Nampa, the only other groups
2 difficult. You have a premier group in Saltzer that's been 2 there are from a -- there is a -- Primary Health has a
3 there for 50 years. And to --it's difficult to recruit 3 couple clinics in Nampa, but other than that, from a primary
4  docs, it takes a long time, as well as just getting 4 care standpoint, there really isn't any other primary care,
5 physicians up into a full practice takes time. And we've 5 inclusive of internal medicine and pediatrics.
6 recruited a couple to date and they're not at that level. 6 Q. Is Saint Alphonsus Nampa in the process of
7  They're not busy. 7 relocating any services from its current campus?
8 Q. Have you tried to recruit pediatricians? 8 A. Yes.
9 A. We have. 9 Q And what services are those?
10 Q. Any success at all? 10 A. Our obstetric department, as well as our cardiac
11 A. We have not been able to recruit any. 11 center.
12 Q. Have you tried to recruit general internal 12
13 medicine physicians? 13
14 A. We have. 14
15 Q. Any success at all? 15
16 A. Zero. 16
17 Q. Do you see any prospect that you could recruit 17 REDACTED
18 enough primary care physicians to provide a contribution to 18
19  the hospital comparable at all to what Saltzer has provided? 19
20 A. Nearly impossible. I don't think it's possible. 20
21 Q. Okay. Could you buy up other physician groups to | 21
22 replace the impact of Saltzer? 22
23 A. There are none, so that -- that's not an option. 23
24 Q. And when you say "there are none," there are none 24
25  where? 25
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1 relocation of other parts of the hospital services? 1 A. No. You can -- you can lease the land.
2 A. We're doing investigation on relocating the campus | 2 Q. When would that decision be made?
3 on 12th to that location. 3 A. Well, the final decision would be the summer of
4 Q. And have any decisions been made by -- with regard | 4 next year. June is when the board of directors for Trinity
5 tothat? 5 Health makes the decision.
6 A. No, they have not. 6 Q. Has the final presentation from Saint Alphonsus to
7 Q. And who would make that final decision? 7 Trinity relating to this possibility been made yet?
8 A. That's the board of Trinity Health. 8 A. No. The normal process is that that's in January,
9 Q. Okay. At what stage is that process at? 9 soit would be in January '14 when we would submit capital.
10 A. That's in the investigation stage, so we're doing 10 So as every other hospital within Trinity.
11  all the analysis right now on the cost and the market and 11 Q. I'want to show you, just briefly, the Exhibit
12 everything like that. 12 2172, which we're going to put on the screen. And what is
13 Q. Okay. Has there been any approval to do any 13  this document, generally, Mr. Keeler? Ijust want to ask
14 architectural work on that? 14  about it generally.
15 A. We've got preliminary approval. So part of 15 A. This is a document where we ask to get dollars to
16 Trinity's process, you need to have architecture on at least 16  do design for the relocation hospital.
17  part of the schematic design complete so they understand 17 Q. Does it include possible projections?
18 what the cost, total cost, of the project is, as well as all 18 A. Yes, it does.
19 the market analysis. So we have approval to actually do 19 Q. And what do those projections assume about the
20 that work so we can submit a full project with total costs. 20  acquisition of Saltzer?
21 Q. Has there been an approval to buy any land, 21 A. We -- we assume that the -- there would not be an
22 potentially to be used for that project? 22 acquisition of Saltzer. They would remain independent.
23 A. Yes. 23 Q. Okay. And where is that assumption spelled out in
24 Q. But does that constitute a commitment to go 24 this document?
25 forward with the relocation of the hospital? 25 A. It's on the front page. It's on this page right

United States Courts, District of Idaho



cfunk
Redacted


Saint Alphonsus 48§ di:&2n¥r O8540-BLYY me@ﬂiﬁ%téﬂ?& 1L/04/14 Page 16g@fi@8rial, 09/30/2013

886 887
1 here. 1 primary care. I think it would help a specialist, but not
2 Q. Okay. So, do you think -- if a replacement 2  primary care.
3 facility were built, do you think that would provide 3 Q. Okay. And why not?
4 Denefits to Saint Alphonsus Nampa? 4 A. Well, primary care, they don't provide care in the
5 A. Sorry. Would you repeat the question? 5 hospital like they used to, so it's -- they're not -- they
6 Q. If a replacement facility were built, do you think 6 spend time in their office, not in the hospital, so I don't
7 that could provide benefits to Saint Alphonsus Nampa? 7  think it would affect the recruitment of primary care.
8 A. Yes, 1do. 8 Q. So if Saltzer were unwound by the court, what
9 Q. And if the Saltzer transaction goes forward, is 9 actions would you take?
10 not unwound, how do you think that will affect the ultimate 10 A. We would continue to try to work with them and do
11  decision as to whether or not to build this facility? 11  everything possible so they could be a viable, vibrant
12 A. Well, I think we would have to go back and 12 independent group.
13  reproject. It would totally change the business plan. We'd 13 MR. ETTINGER: Nothing further, Your Honor.
14 have to go reproject all of the -- all of the information we 14 THE COURT: Cross. Mr. Stein.
15 putin. As part of this, it's put in as a potential threat, 15 MR. STEIN: Your Honor, I will try to order my
16 but we'd have to actually go recalibrate all the numbers. 16  cross so that we cover attorneys' eyes only now.
17 Q. And would you expect the same level of success 17 THE COURT: Thank you. I appreciate that.
18 that you would hope for if Saltzer were not unwound? 18 CROSS-EXAMINATION
19 A. Definitely not. If you don't have the largest 19 BY MR. STEIN:
20 referring group in Nampa as an independent, that 20 Q. Mr. Keeler, Saint Alphonsus Nampa currently has a
21  would -- that would definitely change the outcome. 21 monopoly on hospital services in Nampa; right?
22 Q. Okay. Now, if Saint Alphonsus were to relocate 22 A. We are currently the only inpatient facility in
23 the facility, would that provide any aid in recruiting 23 Nampa.
24  primary care physicians? 24 Q. And you're aware that St. Luke's is considering
25 A. Idon'tbelieve it would help in recruiting 25  building a facility in Nampa to compete against Saint Al's
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1 Nampa; right? 1 exitoff 84?
2 A. TIhave heard that, yes. 2 A. This is -- this is to do precon for that.
3 Q. And, in fact, Saint Al's believes that if 3 Q. That's right. And this was prepared by Mr.
4  St. Luke's -- the St. Luke's hospital is in Nampa, it would 4 Checketts, your CFO, and then reviewed by you?
5 Dbe devastating to Saint Al's Nampa, don't you? 5 A. That's correct.
6 A. The hospital will be devastating? 6 Q. And now can we call up the last paragraph on the
7 Q. Yes. Just the competition from St. Luke's 7  first page.
8 hospital, Saint Al's believes that would be devastating. 8 Mr. Keeler, you see there at the end of this document
9 A. Ithink we -- I think it's something we would 9 that you approved, at the end of the third line, it says,
10 compete on, so -- 10 quote, Additionally, St. Luke's has announced in several
11 Q. Allright. Why don't we pull up a capital 11  settings that they will break ground on a 100-bed hospital
12 submission you made to Trinity for some of that work you 12 in Nampa in the near future. The negative impact on
13 were just talking about with Mr. Ettinger, trial Exhibit 13  inpatient and outpatient volume from this new hospital would
14 2086. 14 Dbe devastating due to the newer facility that would be
15 Now, we talked about this a little bit at your 15 offered and from the more favorable location."
16  deposition, Mr. Keeler. This is the capital request that 16 Do you see that, Mr. Keeler?
17  Saint Al's submitted to Trinity Health requesting capital to 17 A. Isee that.
18  build the Nampa Health Plaza that was the moving -- 18 Q. That's Saint Al's assessment regardless of whether
19 A. Do you have a copy of this? I can barely read it. 19  the Saltzer transaction goes forward; right?
20 MR. STEIN: Yes. Carol. 20 A. This is the -- this is -- at that time, yes.
21 THE WITNESS: Thank you. 21 Q. Right. And you believe that if St. Luke's can
22 BY MR. STEIN: 22 proceed with the Saltzer transaction, that that's going to
23 Q. Mr. Keeler, can you confirm that this is a request 23 allow St. Luke's to move forward more quickly with building
24 that was submitted to Trinity for capital to do some of the 24 this new hospital in Nampa; right?
25  work to move services up to the new site off the Garrett 25 A. If the transaction happens, again, yes, I believe
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1 that will accelerate it. 1 A. Saint Alphonsus, yes.
2 Q. And so therefore, if in this court you can slow 2 Q. Yes. And, in fact --
3 down or unwind that transaction, you believe you could slow 3 Can we pull up Exhibit 2082, George?
4 down the building of a competing hospital in Nampa; right? 4 This is a presentation that was put together for Saint
5 A. No. I don't think they are tied together, but I 5 Al'sboard of directors in July of 2012; is that right?
6 think if St. Luke's is going to build, that's their 6 A. That's what it looks like, yes.
7  decision. I don't think one is exactly tied to the other. 7 Q. And that's your name on the cover?
8 Q Well, actually you do think that, Mr. Keeler, 8 A. Itis.
9 don'tyou? You do think that if the Saltzer transaction 9 Q. slide 13.
10 goes forward, St. Luke's will be able to move forward more 10 This is a slide in your presentation titled, "Market
11 quickly with building a hospital than they would if the 11  Assessment, Physician Employment Increasing." And am I
12 transaction doesn't go forward? 12 correct that the red lines there are Saint Alphonsus
13 A. Idon't think that will change them building the 13 employment of physicians over the years?
14 hospital. 14 A. That's correct.
15 MR. STEIN: Could we pull up clip 2. 15 Q. And the bottom of the slide states, in the orange
16 (Clip of video deposition played.) 16  Dbox, "Rapid alignment of physicians is accelerating the
17 BY MR. STEIN: 17  development of SAHS and St. Luke's into two integrated
18 Q. You were asked that question, and you gave that 18 health systems."
19  answer at your deposition, Mr. Keeler; correct? 19 And "SAHS" there refers to Saint Alphonsus Health
20 A. Yeah. 20  System?
21 Q. Now, you talked with Mr. Ettinger about some of 21 A. That's correct.
22 the improvements you've been able to achieve with 22 Q. And what that statement in the box means is that
23  independent physicians, but the fact is that Saint Al's has 23 through the employment of physicians, both St. Luke's and
24 Dbeen increasing its employment of physicians every year for 24 Saint Al's are becoming more integrated systems; correct?
25  atleast the last decade; right? 25 A. Our model is both independent and employed, yes.
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1 Asour clinically integrated network, that's correct. 1 Q. And Phase 2 involves moving the rest of the
2 Q. But what that statement means is that employment 2 hospital up to the Garrity facility, which is right off 84;
3 of physicians -- because of the employment -- the two 3 right?
4  systems are becoming more integrated; right? 4 A. That's correct.
5 A. That we -- it says that we're acquiring more 5 Q. One of the factors underlying Phase 2 is the
6 physicians; correct, yeah. 6 recognition by Saint Al's that the current facility is
7 Q. And as a developing integrated regional health 7  inconveniently located vis-a-vis the hospital; right?
8  system, the Saint Alphonsus Health System will have a 8 Vis-a-vis the highway. Sorry.
9 greater capacity to extend its reach and compete with the 9 A. Yeah, we're not next to the highway; that's
10 integrated St. Luke's system; right? 10 correct.
11 A. Sorry. Repeat that question. 11 Q. Right. So for a lot of Nampa residents, it's
12 Q. Sure. Asa developing integrated health system, 12 actually quicker for them to hop on 84 to get to Meridian or
13  the Saint Alphonsus Health System will have a greater 13 even Boise than it is to get to Saint Al's Nampa?
14 capacity to compete with the St. Luke's integrated system; 14 A. Forinpatient care, that's correct.
15  right? 15 Q. And that's going to continue to be the case
16 A. Well, I think we -- as a hospital and -- we try to 16  whether or not the Saltzer transaction goes forward?
17 compete, yes, in markets that we're -- that we're at. 17 A. For some inpatient services, yes. For some of
18 Q. Now, with regard to this work that's been going 18 Nampa.
19  on, this planning work, you talked about the fact that 19 Q. Now, you were asked some questions by Mr. Ettinger
20  services -- some services, like OB and cardiac, have been 20  about St. Luke's doctors and their status of their
21  moved to this new facility; is that right? 21  privileges with respect to Saint Al's. I think there may
22 A. That's correct. 22 have been some important facts left out that I want to
23 Q. And the new facility, that's what's known within 23 explore.
24 Saint Al's as Phase 1? 24 So with respect to the oncologists, the St. Luke's
25 A. That's correct. It hasn't opened yet, but, yes. 25  oncologists, am I correct that for many years there was a
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1 joint venture between Saint Al's and St. Luke's involving 1 Q. But it was after the unwinding of that
2 the oncologists? 2 relationship that the St. Luke's physicians -- the
3 A. For radiation. 3 St. Luke's oncologists no longer practiced at Saint Al's;
4 Q For radiation? 4 correct?
5 A. Not medical oncologists. 5 A. That's not correct. So the deal was unwound and
6 Q. Right. I'm talking about the oncologists who you 6 ended in the end of 2010. The doctors -- the doctors
7  were referring to in your testimony? 7  relinquished their privileges in 2010, and I think September
8 A. Yeah. Iwas referring to both medical and 8 or October through the first of 2011.
9 radiation oncologists. 9 Q. Right.
10 Q. And when I say "Saint Al's," it was actually a 10 A. So they relinquished their privilege before the
11  partnership between physicians -- 11  unwinding.
12 A. Mercy. 12 Q. But when was it known that the transaction was
13 Q. --between Mercy, before it was acquired by Saint 13  going to be unwinding?
14 Al's, and St. Luke's; right? 14 A. AndIdon't know the exact timing of that.
15 A. Yes. 15 Q. And the cardiologists you referred to, that are
16 Q. And then after Saint Al's acquired Mercy, Saint 16 affiliated with St. Luke's, they have never had privileges
17  Alphonsus terminated that partnership; isn't that right? 17  atSaint Al's; right?
18 A. The merger was unwound -- 18 A. They have not.
19 Q. It was unwound because Saint Alphonsus desired it 19 Q. Nor have the urologists or the orthopedic surgeons
20  to be unwound; right? 20  or the other individuals that work out of the Saltzer
21 A. Actually, I don't know about that. 21 building that you mentioned; right?
22 Q. You don't know? 22 A. They have not had, in Saint Al's Nampa.
23 A. Actually, yeah, that I don't know. 23 Q. Solknew you were struggling to think of reasons
24 Q. Okay. 24 why they might not want to practice at Saint Al's Nampa. If
25 A. Thatwas - 25  they did take privileges at Saint Al's Nampa, could they do
896 897
1 so without taking call? 1 A. Yes.
2 A. Could they -- 2 Q. And was that analysis intended to be conservative
3 Q. Right, could they become active members of the 3 interms of its assumptions and the impact of the
4 medical staff and not take call at Saint Al's Nampa? 4 transaction on Saint Al's?
5 A. All members of the medical staff take call. 5 A. Oh, I think we tried to be realistic with what we
6 Q. Right. So maybe one reason they have decided not 6 felt, based upon patterns that we've seen in other
7  tostart practicing at Saint Al's Nampa is because they 7  acquisitions.
8 don't want to take call at another hospital. Could that be 8 Q. And the assumption that you made and that
9 alegitimate reason? 9  underlies your opinions today is that the pediatricians
10 A. Well, it depends on the -- it depends on the 10 affiliated with Saltzer are going to cease 100 percent of
11 service. 11  their inpatient activity at Saint Al's Nampa; right?
12 Q. Well, that's certainly something you've heard from 12 A. In that analysis, yes.
13  physicians, right, that they don't like to take call? 13 Q. And you also assumed that the Saltzer family
14 A. Ithink any physician you talk to doesn't like to 14  practitioners, they are also going to immediately cease any
15 take call. 15 and all inpatient admissions to Saint Al's Nampa; right?
16 Q. And with regard to your testimony about the likely 16 A. Ithink that was in the analysis.
17  result of the Saltzer transaction, I want to make sure that 17 Q. By the way, which Saltzer physicians told you that
18 we understand what assumptions you've got in your head. The | 18 they're going to completely cease 100 percent of their
19  analysis that you referred to regarding what types of cuts 19 admissions at Saint Al's Nampa?
20  you might have to make, that's based on the analysis that 20 A. Well, they had, a couple of times actually, met as
21  was done by Mr. Checketts that he's going to be talking 21 agroup to decide are they or aren't they going to, so --
22  about in a little bit? 22 Q. Can you answer my question? Did any Saltzer
23 A. That's correct. 23  doctors tell you, "We are going to completely cease
24 Q. Isthatright? And would you say that that 24 inpatient admissions at Saint Al's Nampa because of the
25  analysis, that -- you reviewed that analysis; right? 25  St. Luke's transaction™?
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1 A. No, but according to the pattern that -- 1 in Nampa by harming Saint Alphonsus?

2 Q. Thank you, Your Honor -- thank you, Mr. Keeler. 2 A. Ibelieve that based upon the pattern we've seen

3 And the other -- the other assumption that you've made 3 from other acquisitions, that it will -- yes, it will

4 is that the Saint Al's -- strike that. 4 produce harm to the hospital.

5 The other assumption you've made is that the Saltzer 5 Q. And as somebody whose responsibilities include

6 family practitioners are going to completely cease 100 6 physician relations, how do you think the Saltzer doctors

7  percent of their use of Saint Al's Nampa through the 7  feel about Saint Al's going out and telling the state of

8 hospitalist program; right? 8 Idaho that this transaction they want to enter into is going

9 A. That's correct. 9  to harm the healthcare in the community in which they have
10 Q And so if we can maybe reframe this, the 10 been based for over 50 years? Do you think that's going to
11  assumption you're making is that the Saltzer doctors, who 11 help relations with Saint Al's?

12 have been practicing in the Nampa community for years, are | 12 A. Ithink, temporarily, probably not.
13 going to just walk away from and abandon Mercy Medical 13 Q. Now, you also testified about the Mercy Medical
14 Center; right? 14 Group?
15 A. Based on the patterns we've seen in other 15 A. Yes.
16 acquisitions, yes. 16 Q. You, personally, have not analyzed any data
17 Q. Right. And that's why Ms. Jeffcoat and you and 17  concerning referrals by the Mercy Group at Saint Al's;
18 others are going out in the community telling people that 18  correct?
19 this transaction that the Saltzer doctors are entering into, 19 A. Lannie Checketts has done the analysis.
20 after many years of diligence, is something that's going to 20 Q. And of the seven doctors affiliated with Mercy,
21  harm the healthcare in Nampa; right? 21  isn'tit true that only two of them ever had active
22 A. IguessIdon't understand what going out and 22 admitting privileges at Saint Al's?
23 telling the community -- 23 A. No, that's not correct.
24 Q Well, isn't that what Saint Al's is telling the 24 Q Two of them, Drs. Cothern and Crownson, were
25 community, that this transaction is going to harm healthcare 25 hospitalists?
900 901

1 A. Yes, they were hospitalists, but all of them had 1 A. That's correct.

2  active privileges. 2 Q And if a Mercy Group doctor sends a patient to be

3 Q. But the other physicians didn't admit patients 3 admitted to the hospitalist program, the hospitalist is the

4 under their own name, typically, right; they used the 4 one that's going to be identified as the admitting

5 hospitalist program? 5 physician; right?

6 A. No. They were there before the hospitalist 6 A. Well, we have multiple fields, so we have a field

7  program. 7  of who the primary care doctor is, as well as who is the

8 Q. Iunderstand they were there before the 8 referring and who is the admitting.

9 hospitalist -- 9 Q. Okay. So if you wanted to -- if you wanted to get
10 A. And admitted patients before we had hospitalists. |10 the most accurate picture from Saint Al's data as to who the
11 Q. Let's put it this way: Would you agree that it's 11 primary care doctor was that admitted a patient to Saint
12  -- between your memory of the data and Saint Alphonsus' 12 Al's Nampa, which field would you go look at, the admitting
13  actual data, that the data would be a more accurate 13 field or the primary care field?

14 reflection of the activity of the Mercy Group doctors? 14 A. Well, if it was -- whoever admitted, we would look
15 A. Repeat the question. 15 at the admitted field. Sorry.

16 Q. Would you agree that as between the actual Saint 16 Q. Sure. Let's walk this out. If a Mercy Group

17  Alphonsus admitting data and your memory of that data, that | 17  doctor uses the hospitalist program exclusively, then that
18 the data would be the more accurate place to go in order to 18 Mercy Group doctor is not going to be identified as the

19  evaluate the activity of the Mercy Group physicians? 19  admitting physician in the Saint Al's data; right?

20 A. For admission of patients? 20 A. It would be in the referring. They would not be
21 Q. Yes. 21  in the admitting; that's correct.

22 A. So if they admitted a patient, it would be under 22 Q. Right. So you couldn't look at the admitting

23  their name, yes. 23 physician data and reach a conclusion about the extent to
24 Q. And the Saint Al's data tracks the name of the 24 which primary care doctors are referring patients to

25 admitting physician. That's one of the fields; right? 25  hospitalists?
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1 A. No. You would have to look at the -- you would 1 MR. STEIN: Your Honor, this isn't hearsay. This
2 have to look at who the primary care doc was, not the 2 gets to why Saint -- to the claim by Saint Al's about the
3 admitting. The admitting is the one who is actually taking 3 importance of these Mercy Group doctors, and if they were so
4 care of the patients in the hospital. 4 important, why Saint Al's allowed them to leave.
5 Q. And those Mercy Medical Group doctors there were 5
6 seven of those doctors in Nampa? 6
7 A. Thatis correct. 7 REDACTED
8 Q. And were those -- was that an important group to 8
9 Saint Al's Nampa? 9 MR. ETTINGER: Mr. Stein is asking what these
10 A. Well, as part of Mercy, they were, yes; as they 10  doctors said to try to prove the truth of what they said.
11  moved over to Saint Alphonsus, yes. 11 MR. STEIN: I'm not -- I'm not trying -- I'm
12 12 trying to prove --
13 13 THE COURT: Counsel, just a moment. Justa
14 REDACTED 14 moment. All right.
15 15 Mr. Stein, one more time. Why is it relevant as to
16 16  what the witness thought the Mercy Group doctors' motivation
17 17  was or was not?
18 MR. ETTINGER: Objection, Your Honor. The 18 MR. STEIN: It goes to the claim by the plaintiffs
19  question calls for hearsay, and we just got some hearsay. 19 that Nampa is the right market. REDACTED
20 THE COURT: Sustained. 20
21 BY MR. STEIN: 21 REDACTED And T think it
22 22 allows us to argue, Your Honor, that if this group, if this
23 REDACTED 23 group of seven primary care doctors in Nampa was so
24 24 important, why did they let them walk away and go to
25 MR. ETTINGER: Your Honor -- 25  St. Luke's when it was in their control to not have that
904 905
1 happen? 1 group, including the primary care docs, was going to be
2 And Your Honor is going to be hearing about this group, 2 affiliating with St. Luke's; right?
3  this Mercy Medical Group, from other Saint Al's witnesses 3 A. So at the time that they joined, I knew that there
4  and from their experts. This won't take -- this really 4 was the investigation going on with the attorney general,
5 won't take that long. 5 FTC, and us, so didn't know if it was actually going to
6 THE COURT: It's not a question of time. It's 6  happen, but I knew that it was -- at least St. Luke's was
7  either hearsay or it's not, so -- 7  moving down the path, yes.
8 MR. STEIN: I'm not offering it for the truth. 8 Q. Right. And what you're saying is that you hired
9 THE COURT: Well, I'm not sure what relevance it 9  all of the surgeons, believing that a large portion of their
10 hasif not for the truth, so I'll sustain the objection. 10 referral base was going to evaporate as a result of the
11 MR. STEIN: Your Honor, that's fine. I'll move 11  St. Luke's transaction?
12 on. 12 A. Well, the hospital, the medical group hired them.
13 BY MR. STEIN: 13 The hospital is -- we depend on them more for just doing
14 Q. Now, Mr. Keeler, you testified in your direct 14  general cases. Our emergency department depends on
15 about concerns that Saint Al's has about the Saltzer 15 orthopedic surgeons to just have a general emergency
16 transaction, but notwithstanding those concerns, you hired a 16  department to run.
17 number of former Saltzer surgeons in the fall of 2012; 17 Q. You knew at the time that you hired the Saltzer
18 right? 18 surgeons that a large portion of their referral base was
19 A. The medical group did; correct. 19 likely to evaporate?
20 Q. And when those former Saltzer surgeons were 20 A. Correct.
21  employed by Saltzer, a large part of their referrals came 21 Q. At the time that Saint Al's opened the Nampa
22 from Saltzer primary care doctors? 22  Health Plaza last year, you knew that Saltzer was going to
23 A. That's correct. 23  be proceeding with the affiliation with St. Luke's; right?
24 Q. And when you made the decision to hire the Saltzer 24 A. Okay. I don't know what you're referring to.
25  surgeons it was your belief that the rest of the Saltzer 25 Q. Do you know what the Nampa Health Plaza is?
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1 A. Yeah. The Nampa Health Plaza has been open since 1 A. Phase 2, yes, and a medical office building.
2 2002, so you're going to have to be specific what you're 2 Q. And that request was approved by Trinity; right?
3 talking about. 3 A. Yes.
4 Q. I'm talking about the services that you moved up 4 Q. You talked about one of the advantages of building
5 therelast year. You don't -- you don't have any clue what 5 anew facility near the highway being the ability to recruit
6 I'm talking about? 6  specialists; is that right?
7 A. Well, we've opened up an emergency department this 7 A. Yes.
8 year, and we're opening up other things this year. We 8 Q. Andisit--am I correct that Saint Al's has had
9 opened up a wound care department last year. So I guess I'm 9  difficulty recruiting specialists into Nampa?
10 trying to get specifically what you're -- 10 A. Not the same as primary care, but we have -- we've
11 Q. Right. 11  Dbeen able to recruit a couple, so pulmonologists, general
12 A. - talking about of services. 12 surgeons.
13 Q. Right. And all that -- all that activity that you 13 Q. Would you agree it would be extremely difficult to
14 have undertaken has been done knowing that St. Luke's is 14 recruit, at one time, a large number of specialists of one
15 proceeding with the Saltzer transaction; right? 15 typeinto Nampa?
16 A. No. We've been working on that facility actually 16 A. Isit difficult to recruit a large number?
17  sinceI got here in 2010. 17 Q. Yes.
18 Q. Right. And you're still moving forward with it, 18 A. Iwould say yes, it's different to recruit a large
19  still moving the services up there, still -- 19 number.
20 A. Yeah, but that had nothing to do with whether 20 MR. STEIN: No further questions.
21  Saltzer was -- 50, no. 21 THE COURT: Can we bring -- open the courtroom
22 Q. And inJanuary of this year, two months after 22  again, or are we -- if you just have a few questions,
23  Saint Al's filed this lawsuit, Saint Al's asked Trinity to 23  perhaps --
24 allocate about $20 million for planning work for Phase 2 of 24 MR. STEIN: I'm sorry, Your Honor. Iblew past
25  that development; right? 25 the--
908 909
1 THE COURT: That's all right. It's 1 A. No.
2 understandable. 2 Q. If Saltzer is acquired by St. Luke's and that
3 MR. ETTINGER: Could we have a minute, Your Honor? 3 acquisition goes forward and St. Luke's builds a new
4 THE COURT: Yes. 4 hospital in Nampa, do you have concerns about your ability
5 MR. STEIN: We're okay, Your Honor. 5  to compete with that hospital?
6 THE COURT: All right. 6 A. Hospitals depend on referrals from primary care
7 Mr. Ettinger, do you just have a few questions? 7  docs, and that would be very difficult to compete.
8 MR. ETTINGER: Just a few, Your Honor. It's 8 Q. Why don't you turn to -- Mr. Stein asked you about
9  probably simpler to get them done, because they can touch on 9  Exhibit 2082, page 13. Ijust have one question about that
10 the AEO, atleast one or two of them do. 10  page.
11 REDIRECT EXAMINATION 11 Do you see the language, "when mid-levels are
12 BY MR. ETTINGER: 12 considered" there?
13 Q. Mr. Keeler, the approval that occurred in January, 13 A. Yes, 1do.
14  what was that for, exactly? 14 Q. Isamid-level the equivalent of a physician
15 A. The approval was for some purchase of land. It 15  in--inyour view?
16  was also for doing investigation work or doing the pro 16 A. No, itis not.
17  forma, just to submit for a full approval the next year, as 17 Q. And what is a mid-level?
18 well as to build a medical office building. So the 20 18 A. A mid-level is either a nurse practitioner or a
19 million, 13 of it was for a medical office building. 19 physician's assistant, a PA.
20 Q. S0 has there been any approval from Trinity in 20 Q. Okay. And does Saint Alphonsus utilize mid-levels
21  terms of relocating the rest of the hospital? 21  to asubstantial degree?
22 A. Definitely no. 22 A. We do. We have a number of mid-levels.
23 Q. If the hospital were relocated and Saltzer were 23 Q. Okay.
24 not acquired by St. Luke's, do you have concerns about your 24 MR. ETTINGER: Your Honor, I have no further
25  ability to compete with a new St. Luke's hospital in Nampa? 25  questions. I don't know whether this is necessary or not,
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1 but when I made that hearsay objection, Mr. Keeler had 1 MR. STEIN: Thank you.
2  gotten out about half a sentence on the topic, and I assume 2 MR. ETTINGER: Your Honor, very briefly on the
3 that -- is that not in evidence, and we can move to strike 3 same paragraph.
4 it? 4 THE COURT: This will be last question.
5 THE COURT: The part that any response -- what 5 FURTHER REDIRECT EXAMINATION
6 would be stricken would not be considered. 6 BY MR. ETTINGER:
7 MR. ETTINGER: Okay. Thank you, Your Honor. 7 Q. Does the sentence that Mr. Stein has referred to,
8 THE COURT: Mr. Stein. 8 that was just up on the screen --
9 MR. STEIN: Can we put Exhibit 2086 back up, 9 And would you leave it up, please, if you don't mind.
10  George, the second page. 10  Thank you.
11 RECROSS-EXAMINATION 11 That sentence, does that assume that the hospital will
12 BY MR. STEIN: 12 or will not be relocated?
13 Q Mr. Keeler, did I understand you to be walking 13 A. Let's see. Well, this would -- in this, it would
14  away from the statement that a St. Luke's facility in Nampa 14  say that the hospital was not relocated.
15 would be devastating to Saint Al's regardless of whether the 15 MR. ETTINGER: Thank you. No further questions.
16  Saltzer transaction goes forward? 16 THE COURT: All right. You may step down.
17 A. Ithink we would be able to compete, yeah. 17 I assume the witness -- we did cover on some direct.
18 Q. Let'sjust pull up that last paragraph again. And 18  This witness will not be re-called; is that correct?
19  you've got the document there. Let me know if there is 19 MR. STEIN: He will not be re-called. We may have
20 something we're missing in the last paragraph, or elsewhere, 20 some testimony through deposition in our case in chief, but
21  where it says in this document that the construction of a 21  he will not be re-called live.
22 new facility by St. Luke's in Nampa would be devastating 22 THE COURT: All right. Thank you very much.
23 only if the Saltzer transaction proceeds. 23 Call your next witness. And may we open it to the
24 A. It doesn't say that, but that's not what I 24 public?
25 Dbelieve. 25 MR. ETTINGER: We may, Your Honor, though there
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1 will be some periods for which we -- 1 THE CLERK: Please take a seat in the witness
2 THE COURT: Can you cover it early on? Let's just 2 stand.
3 proceed. I don't want you to struggle too hard to try to 3 Please state your complete name and spell your name for
4 restructure -- 4 the record.
5 MR. ETTINGER: Your Honor, we're going to be 5 THE WITNESS: Brian Lannie Checketts, B-R-I-A-N
6 taking the witness through these financial projections. 6 L-A-N-N-I-E C-H-E-C-K-E-T-T-S.
7 What I'm going to do is keep the courtroom open, but the 7 THE COURT: You may inquire. Mr. Ettinger.
8 demonstratives are going to have to be shielded from the 8 MR. ETTINGER: Thank you, Your Honor.
9  screens because they're specific financial numbers, and then 9 DIRECT EXAMINATION
10 there will be a point at which I think we just need to clear 10 BY MR. ETTINGER:
11 the courtroom. 11 Q. Mr. Checketts, what is your position?
12 THE COURT: All right. Very good. 12 A. Tam vice president of finance and chief financial
13 MR. ETTINGER: I'll do my best. 13  officer at Saint Alphonsus Medical Center in Nampa.
14 THE COURT: It's Mr. Checketts, as I understand 14 Q. What are your responsibilities in that role?
15 it 15 A. Ihave oversight and responsibilities for the
16 MR. ETTINGER: Yes. 16 financial operations of the hospital and some other
17 THE COURT: Sir, will you please step before the 17  operations responsibilities, as well.
18 clerk, be sworn as a witness and then follow Ms. Gearhart's 18 Q. And what other departments do you have
19  directions from there. 19 responsibilities for beyond finance, as such?
20 While that's going on, can we open the courtroom then, 20 A. Medical records and facilities and construction.
21  for at least some period of time. 21 Q. Do you have any role at the hospital with regard
22 weeet COURTROOM OPEN TO THE PUBLIC **###* 22 to the medical executive committee?
23 BRIAN LANNIE CHECKETTS, 23 A. In the past, I attended that committee meeting,
24 having been first duly sworn to tell the whole truth, 24 Q. And what is the medical executive committee?
25 testified as follows: 25 A. 1It's comprised of physician leaders and chairs of
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1 departments and areas of the hospital that meet monthly to 1 Q. And do you have any role with regard to the

2  discuss physician matters. 2 hospital strategic plan?

3 Q. And do you have any responsibility for physician 3 A. Yes, Ido.

4 contracts? 4 Q. And what role is that?

5 A. Yes, Ido. 5 A. Ihave aleadership role in that responsibility.

6 Q. And what is that responsibility? 6 Q. Do you -- when the hospital was Mercy Medical

7 A. I'minvolved in the negotiation for medical 7  Center, did you have any responsibility for managed care

8 directorships, employment agreements, and when the hospital | 8 negotiations?

9 purchases services from physicians or physician groups. 9 A. Yes, 1did.
10 Q. And do you participate in senior leadership 10 Q. And did that include dealings with Advantage Care
11  meetings at Saint Alphonsus Nampa? 11 Network?
12 A. Yes, Ido. 12 A. Yes.
13 Q. And what happens at senior leadership meetings? 13 Q. ACN. You're familiar with a group called MPG or
14 A. So we discuss the operations of the hospital, 14  Mercy Physicians Group?
15 which includes discussions regarding employees, patients, 15 A. Yes, Iam.
16 and physicians. 16 Q. What was that group?
17 Q. And have you had any responsibilities for imaging 17 A. That was the hospital group prior to the
18 and lab services at the hospital? 18 acquisition of Mercy Medical Center by the Trinity Health
19 A. Ihavein the past, yes. 19 system, and that was -- that was a hospital group that was
20 Q. And what have been those responsibilities? 20 owned by the hospital.
21 A. Ihad oversight of those departments -- oversight 21 Q. And did that group -- when you were there at Mercy
22 responsibility for those departments. 22 Medical Center, did that group have contracts in network
23 Q. Any other departments that you've had oversight 23  with Advantage Care Network?
24 responsibilities at, at Saint Alphonsus Nampa? 24 A. Yes.
25 A. Also cardiology. 25 Q. Did that group participate in Blue Cross
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1 contracts? 1 A. Yes, 1do.

2 A. Yes. 2 Q. And what's the nature of those interactions?

3 Q. Regence Blue Shield contracts? 3 A. Contract negotiations. I meet with them in

4 A. Yes. 4  various meetings of the hospital, talk with them on the

5 Q. IPN contracts? 5 phone, see them in the hallway.

6 A. Yes. 6 Q. And how long have you worked at the hospital

7 Q. And did those physicians -- when Saint Alphonsus 7  that's now called Saint Alphonsus Nampa?

8 Dbought that hospital, who did those physicians become 8 A. Since 1999.

9 employed by? 9 Q. And what position have you had during those years?
10 A. They became employed by Saint Alphonsus Medical | 10 A. Chief financial officer.
11 Group. 11 Q. And that's been true since 19992
12 Q. So when they became employed by SAMG, did they 12 A. Other than the role for six months as interim CEO,
13 participate in contracts with ACN? 13 yes.
14 A. Yes. 14 Q. What's your educational background?
15 Q. With Blue Cross? 15 A. Ihave abachelor's degree in accounting and a
16 A. Yes. 16  master's in business administration.
17 Q. With Regence Blue Shield? 17 Q. And how long have you worked in healthcare?
18 A. Yes. 18 A. Since 1985.
19 Q. With IPN? 19 Q. So in the course of your work as CFO, have you
20 A. Yes. 20  been involved in the preparation of projections?
21 Q. Okay. Were you ever interim CEO of the hospital 21 A. Yes, Ihave.
22  that's now called Saint Alphonsus Nampa? 22 Q. Roughly how many times?
23 A. Iwas. 23 A. Atleast a hundred.
24 Q. Do you have interactions with physicians as part 24 Q. Over what period of time have you been involved in
25  of your job? 25  preparing hospital projections?
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1 A. Since 1985. 1 MR. ETTINGER: I would like to finish. Mr. Stein,
2 Q. For what purposes have you been involved in 2 Iwould like to finish if you wouldn't mind.
3 preparing hospital projections? 3 -- any precise measure of it. We would like to point
4 A. Prepared them for a variety of reasons, for 4 out that he has substantial experience and he's attempted to
5 looking at feasibility studies, for looking at capital 5 improve over time and doing so, and he's had lots of
6 projects, assessing business lines, things of that nature. 6 opportunities for feedback; that's all.
7 Q. Okay. Have you had any opportunity after the fact 7 THE COURT: Well, he has testified to that, which
8  to assess the accuracy of your projections? 8 he can. Butif we're going to get into trying to quantify
9 A. Yes, Ihave. 9  his accuracy, in any way, then I think the underlying data
10 Q. And has your ability to prepare projections, do 10 has to be provided; otherwise, we're probably just going to
11  you think that's improved or gotten worse or stayed about 11 have to be left with his own general assessment and, you
12 the same over the years? 12 know, I suppose specific events in which he can show that,
13 A. TIthink they have improved. 13 but not some kind of a hypothetical batting average of
14 Q. And why do you think that? 14 sorts.
15 A. Because I have an opportunity after the facts to 15 MR. ETTINGER: And I have no intention of
16 look at projections as they play out -- 16  seeking --
17 MR. STEIN: Objection, Your Honor. If he's going 17 THE COURT: Let's see where we go, and then,
18 to testify about -- try to establish that he's an accurate 18 Mr. Stein, you can renew the objection.
19  projector based on other projections, I think those have not 19 Proceed, but with that direction. If we're going to
20  Dbeen produced. 20  get into some indication that he, in fact, has a particular
21 MR. ETTINGER: Your Honor, we -- 21  success rate, then obviously the underlying information
22 MR. STEIN: Idon't think that's fair. 22 needs to have been made available.
23 MR. ETTINGER: We are not going to try to come up | 23 MR. ETTINGER: Your Honor, I'll just take that off
24  with a batting average or any precise -- 24 the table, but I was going to ask it.
25 MR. STEIN: Well, but that's -- 25 BY MR. ETTINGER:
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1 Q. Mr. Checketts, yes or no, have you ever tried to 1 BY MR. ETTINGER:
2  calculate a quantitative success rate or a batting average 2 Q. Just generally, what is Exhibit 1661, Mr.
3  for your projections? 3 Checketts?
4 A. No. 4 A. These are the projections that I prepared to
5 Q. Over the years, do you believe that your ability 5 measure the impacts of the Saltzer referral loss.
6 to prepare good projections has improved, gotten worse, or 6 Q. Okay. And why did you prepare these projections?
7  stayed about the same? 7 A. 1prepared them at the request of Sally Jeffcoat.
8 A. 1ts improved. 8 Q. And to whom did you -- Sally Jeffcoat is who?
9 Q. Why do you think that? 9 A. She is the CEO of the Saint Alphonsus Health
10 A. Because of the opportunity I have had to do 10 System.
11  look-backs and to assess performance and take that 11 Q. And to whom did you present your projections?
12 information and improve future projections. 12 A. To Sally Jeffcoat, to Blaine Petersen, Karl
13 Q. What is - just as a little more background, what 13 Keeler, and to the Nampa -- Saint Alphonsus Medical Center
14 is the -- roughly the market area of the hospital, Saint 14 Nampa community board.
15 Alphonsus Nampa? 15 Q. Who provided you with information related to the
16 A. TItincludes Nampa city, the impact area 16  projections?
17 surrounding, and basically the drive time of about 15, 20 17 A. Blaine Petersen, Karl Keeler, Nancy Powell, and
18 minutes from the hospital. 18  Dr. Dustan Hughes.
19 Q. And does that apply to the hospital or to primary 19 Q. By the way, who is Blaine Petersen?
20  care physicians? 20 A. Blaine Petersen is the CFO of the Saint Alphonsus
21 A. To the hospital. 21 Health System.
22 Q. Okay. 22 Q. Are you aware of whether any particular decisions
23 MR. ETTINGER: Your Honor, I want to put up 23 were made with the aid of these projections?
24 Exhibit 1661 but not show it on the public screens, if we 24 A. Yes.
25 may. 25 Q. And what decisions were those?
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1 A. The decisions to -- whether or not to pursue legal 1 Q. And the other costs -- what are some other
2  recourse for the Saltzer transaction. 2 examples of fixed costs in a hospital?
3 Q. How many different drafts did you prepare of the 3 A. Well, there is administrative expenses associated
4 projections? 4  with management, of course, utilities, depreciation,
5 A. 20. Atleast20. 5 contracts for maintenance, and things of that nature.
6 Q. Okay. Iwould like to show you now some 6 Q. And are fixed costs a substantial or insubstantial
7  demonstratives. Start out with demonstrative No. 1, if we 7  portion of the costs at a hospital like Saint Alphonsus
8 could. This could be on the public screen. 8 Nampa?
9 You know -- well, why don't we take it off the public 9 A. They are substantial.
10 screen. I'm sorry, Your Honor. There is a number on it, 10 Q. Okay. Why don't we go to demonstrative 2.
11  even though it's largely conceptual. 11 MR. ETTINGER: And since this is a wholly
12 So what does demonstrative 1 depict, Mr. Checketts? 12 illustrative calculation, Your Honor, I believe we can keep
13 A. This demonstrates the impact that different types 13 this on the public screen.
14  of costs have; in particular, fixed costs that a hospital 14 THE COURT: That can go on the public screen?
15 incurs. 15 MR. ETTINGER: Yes.
16 Q. And what are fixed costs? 16 BY MR. ETTINGER:
17 A. So fixed costs are those costs that do not vary 17 Q. Now, what does demonstrative 2 illustrate,
18 when hospital volume changes. 18  Mr. Checketts?
19 Q. And you list here, as examples of fixed costs, 19 A. This demonstrates the impacts of fixed costs to a
20 "minimum clinical staffing." What is minimum clinical 20  hospital when a change in volume occurs, and the fact that
21  staffing? 21 that impact has a disproportionate impact to the operating
22 A. So an example, that would be, for an emergency 22 income.
23 room, where there is a minimal number of personnel that are | 23 Q. Why does it have a disproportionate impact to the
24 necessary to safely deliver care no matter how many patients 24 operating income?
25  are seen or not seen that day in the ER. 25 A. Well, for example, in this example, you can see
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1 that the fixed costs are the same under two scenarios. One 1 Dbottom line of the hospital. It would be very detrimental.
2 is the original at 99 million, next is 89 million, which is 2 Q. Why don't we go --
3 a10 percent decrease. And with those costs remaining the 3 MR. ETTINGER: Your Honor, the rest of the
4  same, under the original, the net income is 3 and a half 4 demonstratives, I think, all need to be on blank screens
5 million and under the new scenario, it loses 350,000. And 5 because they are using actual numbers.
6 the reason being is that the fixed costs are at 35 percent, 6 THE COURT: Counsel, just so I'm clear, the
7  approximately, under the first scenario. Under the second 7  demonstratives, these were created by this witness for -- to
8 scenario, that changes to about 39 or 40 percent. 8 essentially allow him to explain his testimony; correct?
9 Q So when the revenue goes down, do the variable 9 MR. ETTINGER: Yes, Your Honor.
10  costs drop commensurately? 10 THE COURT: Okay.
11 A. Variable costs do drop, yes. 11 MR. ETTINGER: Your Honor, demonstratives 1 and 2
12 Q. Do the fixed costs drop at all? 12 were just hypothetical and illustrative. The remaining
13 A. No, they do not. 13  demonstratives are -- and I'll bring this out with the
14 Q. And so here you've got a 10 percent reduction in 14  witness -- are simply pulled from the projections. But
15 patient volume. Is the reduction in operating income -- how 15 because the projections are a pretty dense document, we
16  does that compare to the 10 percent? 16  thought we would take certain lines in the projections and
17 A. It's far worse than a 10 percent decrease in 17  highlight them in demonstratives.
18 operating income. 18 THE COURT: The projections were objected to with
19 Q. Okay. So how does -- we haven't yet talked about 19 1661; there was an objection as to foundation and hearsay.
20  Saltzer. If you have -- what does this -- this example tell 20  Are those still --
21  you about, if anything, about the impact on a hospital like 21 MR. STEIN: Well, I think we'll have to see how
22 Saint Alphonsus Nampa if it were to lose a major source of 22  the testimony comes in and whether the witness is -- lays
23 revenue? 23  the foundation. I have no objection to Mr. Ettinger using
24 A. Well, if it were, then because of the fixed costs 24 the demonstratives during the exam.
25  structure, it would have a disproportionate impact on the 25 THE COURT: Where it's a court trial, I mean,
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1 I--Iguess, early on, on the bench, I had become a real 1 the exhibit doesn't come in, the demonstratives won't have
2 advocate of using demonstratives in jury trials, but with 2 much value in and of themselves because they are just
3 the understanding they do not go back to the jury room. 3 summarizing.
4 They simply allow a witness to explain, better explain their 4 THE COURT: True.
5 testimony. 5 MR. STEIN: To the extent they just summarize the
6 With a court trial, it's a little bit of a fuzzier line 6 numbers in the exhibit, we don't have any issue with it.
7  between what's a demonstrative and what is a substantive 7 THE COURT: Counsel, we're going to take a break
8  exhibit, since [ will virtually guarantee you I will 8  in about ten minutes, so I'll give you that advance notice
9  probably want to see those demonstratives in the same way I 9  to sort out where you want to -- I mean you can take your
10  want to see my notes and whatnot. 10  break anytime in the next ten minutes.
11 But let's go ahead and proceed. I'm just indicating I 11 Go ahead and proceed.
12 will probably be a little bit more lenient in allowing 12 MR. ETTINGER: Well, Your Honor, since we're about
13 documents to come in, certainly as demonstratives, but with 13  tohead into the substance of the projections, maybe this is
14 the understanding I am going to review them as we prepare a 14 agood time.
15  decision in this matter. 15 THE COURT: All right, if that will help so you
16 MR. ETTINGER: Yes, Your Honor. As] tried to 16  don't have to disrupt your testimony. We're a little bit
17  indicate, starting with the next one, these are literally 17  early, but -- that's probably better to just go ahead and
18 extracted from the underlying exhibit, so they are simply 18 take the break.
19  more for convenience than -- 19 We'll reconvene in 15 minutes. We'll be in recess.
20 THE COURT: Well, true. But the problem is the 20 (Recess.)
21  underlying exhibit, so far, has been objected to. We'll 21 wetet COURTROOM REMAINS OPEN TO THE PUBLIC *####*
22 have to sort that out. 22 THE COURT: Counsel, let's go ahead and proceed.
23 MR. STEIN: IfI can actually try to help 23 At the next break, I'm going to have Ms. Gearhart, for the
24 Mr. Ettinger here. I don't have an issue with the use of 24 record, publish all of the depositions that we dealt with,
25  the demonstratives. Obviously, we understand to the extent 25  but I think let's wait until we have a witness being called,
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1 and we can do that just to save time. 1 A. Yes, they do.
2 Go ahead. You may examine the witness. 2 Q Now, these baseline projections include fiscal
3 And Mr. Checketts, I'll remind you, you are still under 3 year '13; is that right?
4 oath. 4 A. Yes.
5 BY MR. ETTINGER: 5 Q. And when - what is fiscal year 13 for Saint
6 Q. Solet's look at demonstrative No. 3 but not put 6  Alphonsus?
7  itup on the big screen, if we might. What does 7 A. So that began on July 1st, 2012, and ended
8 demonstrative No. 3 depict, Mr. Checketts? 8  June 30,2013.
9 A. These are the original baseline projections in 9 Q. Okay. And so we are now in fiscal year '14; is
10  the -- for the projections that I did that -- prior to any 10  that correct?
11  impact of the Saltzer Medical Group changes being added to 11 A. Correct.
12 them. 12 MR. ETTINGER: Your Honor, I'm going to have some
13 Q. So what do you mean by "baseline projections"? 13 questions about -- that relate further to this that are
14 A. So, again, this is -- this is budgets and 14  attorneys' eyes only, so I'm going to try to skip over them
15 projections moving forward, sort of a status quo. 15  and come back to them.
16 Q. And were these baseline projections prepared and 16 THE COURT: All right. Thank you very much. I'm
17  ordered to analyze the impact of the Saltzer acquisition or 17  sure the public appreciates it, as well.
18  for some other purpose? 18 BY MR. ETTINGER:
19 A. For some other purpose. 19 Q. Why don't we go on, Mr. Checketts, to
20 Q. And what purpose was that? 20  demonstrative No. 4. And keep that, Your Honor, off the big
21 A. That was for our annual strategic financial 21  screen, as well.
22 planning process. 22 THE COURT: Yes.
23 Q. And do these baseline projections include the 23  BY MR. ETTINGER:
24 impact of the relocation of OB and cardiac to a new 24 Q. By the way, demonstrative No. 3, where do those
25  location, as has been discussed in the testimony? 25  numbers come from, Mr. Checketts?

United States Courts, District of Idaho




Saint Alphorfs@gavikdid=FcOXeP LB Wy BpGumestRagfin E%Q#Qﬁﬂ-‘l Page 27 of 68ench trial. 09/30/2013

930 931
1 A. From my projections and also from the financial 1 Q. Okay. And let me take a step back and talk for a
2  information of the hospital. 2 while about what underlies these revenue numbers. Well,
3 Q. Okay. And then going on to demonstrative No. 4, 3 first of all, just see if I can do this without using the
4 what does this depict? 4 actual numbers. These minuses, I gather, reflect the
5 A. So this depicts the impact of the Saltzer referral 5 revenue loss; is that right?
6 loss that would occur. 6 A. Yes.
7 Q. And where do these numbers come from? 7 Q. And why don't we go through the three rows, and
8 A. From the financial systems of the hospital as well 8  then I will go back and ask you about more of the underlying
9 as from my projections. 9 reasoning. "Total variable expenses,” what does that row
10 Q Okay. It says -- the note says, "Assumes Saltzer 10 refer to?
11 transaction completed and fully implemented by January 11 A. So those are the variable costs that -- associated
12 2013." 12 with those revenues that we would be able to decrease.
13 Why do the projections assume that? 13 Q So the idea is if the revenues were lost, there
14 A. When these projections were prepared, it was prior 14 would be certain costs that would be foregone as a result?
15 to the -- prior to the December court hearing, and so the 15 A. Correct.
16  assumption was that that would occur on January 1st. 16 Q. Those are the variable but not the fixed costs?
17 Q. So, looking at this today, what time period do you 17 A. Correct.
18 think these projections would be relevant to? 18 Q. Okay. And then what does the "operating income"
19 A. Inprojected FY14, I think we could just move 19  line reflect?
20  these probably one column to the right. 20 A. So that would be the impact to the net operating
21 Q. Okay. What does the "net revenue" line here refer 21  income of the hospital. The net of those two lines.
22 to? 22 Q. Okay. So what -- when you looked at the net
23 A. These are the net revenues that would be 23  revenue impact, what areas of --
24  anticipated to be lost if the Saltzer referrals were to go 24 THE COURT: Counsel, so I'm clear, these are
25 away. 25  obviously in thousands of dollars. Maybe that was picked up
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1 inan earlier slide. 1 that we're doing the things that makes it easy for them to
2 THE WITNESS: Yes. 2 care for their patients at the hospital.
3 THE COURT: Thank you. I'm sorry. I'm sure it 3 Q. And aside from the actual data, what information
4 was very obvious, but -- 4 sources do you have in terms of being able to assess what
5 MR. ETTINGER: It's at the end of the note, and 1 5 physician groups are important to the hospital?
6  should have referred to it but didn't. 6 A. By talking to physicians, by talking to the senior
7 BYMR. ETTINGER: 7  leadership team.
8 Q. So what kinds of -- in working up towards these 8 Q. And are there particular physician groups that are
9 revenue numbers, what kinds of records did you look at? 9  the primary sources of admissions and outpatient cases at
10 A. Ilooked at the financial records of the hospital 10  Saint Alphonsus Nampa?
11  as well as our standard cost information. 11 A. Yes.
12 Q. And what kinds of -- did you look at records 12 Q. And what are those physician groups?
13  relating to admissions? 13 A. So that would include Saltzer Medical Group; SAMG,
14 A. 1did. 14  Saint Alphonsus Medical Group; Terry Reilly Health Services;
15 Q. And what categories of admissions did you look at? 15 independent obstetricians; and some other independent
16 A. Sollooked at direct admissions by primary care 16  physicians in the community.
17 physicians as well as outpatient referrals to the hospital 17 Q. So from a financial standpoint, which of those
18 and also referrals to the hospitalist program. 18 groups are the most important to Saint Alphonsus Nampa?
19 Q. And is it important to Saint Alphonsus Nampa and 19 A. The Saltzer Medical Group and the SAMG group.
20 important to you as its CFO where the hospital's cases 20 Q. Why not Terry Reilly?
21  originate? 21 A. They're an important group, but financially, they
22 A. Yes. 22  have a challenged payor mix, and they have very few
23 Q. And why is that important? 23  commercial payors among their patients.
24 A. We want to know -- we want to know who those 24 Q. Why does that matter in terms of the hospital's
25 physicians are. They're our customers. We want to be sure 25 finances?
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1 A. Because it's -- it does not contribute as much 1 Saint Alphonsus Nampa institute a hospitalist program? Or
2  profit, of course, to the operations, financially, for the 2 did it precede Saint Alphonsus Nampa?
3 hospital. 3 A. It was instituted in about January, February of
4 Q. Okay. Did you attempt to estimate the percentage 4 2009.
5 of Saint Alphonsus Nampa's revenues that are attributable to 5 Q. Okay. And do Saltzer physicians utilize the
6  Saltzer physicians? 6  hospitalist program?
7 A. Yes. 7 A. Yes.
8 Q. And what -- what was your estimate? 8 Q. And what have you heard as the general reaction of
9 A. Upwards of 20 percent. 9  the Saltzer physicians to the hospitalist program?
10 Q. Okay. Now, to the extent that there were direct 10 A. Positive. Actually, the Saltzer Medical Group
11  admissions by Saltzer physicians, did you look at those 11 requested that a hospitalist program be implemented, and so
12  direct admissions? 12 they were early adopters.
13 A. Yes. 13 Q. Are you aware of any Saltzer doctors who quit
14 Q. And to the extent of -- to the extent a Saltzer 14  sending patients to the hospital or reduced patients they
15 physician admits a patient, is there a hospital record on 15 sent to the hospital because of the hospitalist program?
16 that? 16 A. Iam not aware of any, no.
17 A. Yes. 17 Q. Okay. Soif a patient is treated in the hospital
18 Q. For outpatient cases, what record do you have in 18 by a hospitalist, what does the formal admission record
19 terms of -- in terms of whether an outpatient imaging 19 show? Does it identify the referring physician or the
20  procedure or lab procedure or surgery procedure or other 20  hospitalist?
21  outpatient procedure originates with a Saltzer doctor or 21 A. It shows the hospitalist.
22 someone else? 22 Q. Okay. So is there any way from that data for an
23 A. That's in the -- in the financial record, yes. 23  individual patient who is treated by a hospitalist to tell
24 Q. The court has heard a little bit about the 24 what the source of that patient's admission was originally,
25  hospitalist program. And let me just ask you: When did 25  whether it was a referring Saltzer physician or not?
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1 A. No. That data is incomplete. 1 A. Saltzer Medical Group was 57 percent.
2 Q. Okay. So how did you in your analysis address the 2 Q. How did you use that 57 percent number?
3  issue of hospitalist cases? 3 A. Solapplied that against the aggregate
4 A. Tlooked at the period prior to the implementation 4 hospitalist data in subsequent years to determine what that
5  of the hospitalist program, which was the last half of 2008, 5 would be.
6  whereI could look directly at the referring patterns of the 6 Q. Anddo you believe that's a reasonably accurate
7  primary care physicians in the community. And then I used 7  way of estimating the Saltzer cases that come through the
8 that to -- to use against the aggregate data for the 8 hospitalist program today?
9 hospitalist program today. 9 A. Yes.
10 Q. And did you include -- in looking at the pre- 10 Q. Do hospitalists play any role in outpatient cases
11  hospitalist data, did you include all -- all the doctors who 11  at the hospital?
12 were then utilizing the hospital, all the primary care 12 A. Theydon't.
13 doctors, or did you exclude some from your calculation? 13 Q. What s a self-referral to a hospital?
14 A. Iexcluded some. 14 A. So that's a patient who typically does not have a
15 Q. And who did you exclude? 15 primary care physician, and they may come through the ER for
16 A. So, for example, I excluded Terry Reilly Health 16  services.
17  Services. 17 Q. Do you believe that the accuracy of your
18 Q. Why did you exclude them? 18 projections is significantly affected by the possibility of
19 A. Because they don't use the hospitalist program. 19  self-referrals?
20 Q. So did you come up with a ratio of the relative 20 A. Idon't because self-referrals, if a patient does
21  use of the hospital- -- did you infer a ratio of the 21  not have a primary care physician, typically they also do
22 relative use of the hospitalist program by various physician 22  not have a payor source in many instances. And so, that
23 groups? 23  would not have had a -- because there is not much in the way
24 A. Yes,1did. 24 of net revenue associated with those patients, it would not
25 Q. What was that ratio? Do you recall the number? 25 have impacted the analysis.
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1 Q. Okay. 1 attributable to Saltzer physicians if the Saltzer
2 THE COURT: Counsel, could I just inquire of the 2 acquisition were not unwound in preparing your projections?
3 witness and ask to back up again to the hospitalist. Did I 3 A. Iassumed that a hundred percent of those
4 understand you to say, then, that you just simply took the 4 referrals would be lost.
5 ratio of admissions between Saltzer and non-Saltzer 5 Q. Okay. And what was the basis for you in making
6 physicians, excluding some groups such as the Terry Reilly 6 that assumption?
7 Clinic physicians, what the ratio was that they were 7 A. Ibased it on the behavior I have observed of
8 admitting, what percentage were coming from those groups, 8 physicians who are -- who affiliate with St. Luke's.
9 and then applied that to all patients that were admitted by 9 Q. Okay. Did you have any personal experience in
10 hospitalists after the program was implemented? 10 terms of the oncologists?
11 THE WITNESS: Yes. 11 A. Yes.
12 THE COURT: Sorry, Counsel. Ijust wanted to make | 12 Q. And what was that experience?
13  sureIhad that right before we moved on. Go ahead. 13 A. When the hospital was acquired by Trinity Health,
14 MR. ETTINGER: Thank you, Your Honor. 14  the oncologists who are St. Luke's physicians relinquished
15 BY MR. ETTINGER: 15 their privileges at the hospital.
16 Q. What-- 16 Q. Okay. And did you have any personal experience
17 THE COURT: And Mr. Ettinger, I know you have 17  with regard to the St. Luke's cardiologists?
18 moved on also to self-referrals after that. I didn't want 18 A. Yes.
19  you to think I missed that completely; although, I was 19 Q. And what was that experience?
20  thinking back, trying to make sure I understood what 20 A. The cardiologists -- they have a -- they are
21  Mr. Checketts had testified to earlier. Go ahead. 21 located in the Saltzer building, and, so, the Saltzer
22 MR. ETTINGER: Okay. Thank you, Your Honor. 22 referrals that go to those cardiologists, if they require --
23 BY MR. ETTINGER: 23  those patients require care, they are not referred to
24 Q. Mr. Checketts, to what degree did you -- what was 24 the -- to the hospital, to Saint Alphonsus Nampa hospital,
25  your assumption in terms of the loss of admissions 25 nor do those physicians practice at the hospital.
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1 Q. Was your assumption based entirely on your own 1 No. 2, the information, frankly, can be reviewed very
2  experience or did you discuss that issue with others? 2 quickly. It takes five minutes with the pivot table to
3 A. TIalso discussed it with others. 3 reproduce the data.
4 Q And who were those others? 4 Having said that, Your Honor, we goofed, and I would be
5 A. Karl Keeler, Blaine Petersen. 5 more than happy to allow St. Luke's to recall Mr. Checketts
6 Q. Okay. Did you look at any information or consider 6 and ask him about this at a later point if they choose.
7 the behavior of the seven physicians who are sometimes 7  They have an expert, Ms. Ahern is in the courtroom, who has
8 called the MPG group? 8 critiqued Mr. Checketts' work. She is on in ten days or so,
9 A. Yes, 1did. 9 and she would have a right to further address it. Sol
10 Q. What did you do in that regard? 10 don't think there is any prejudice from allowing this to
11 MR. STEIN: Your Honor, I'm going to object to 11  proceed. And we're happy to take whatever steps we need to
12  this. Thisis an issue I flagged for Mr. Metcalf before we 12  eliminate this prejudice.
13 started today. At his deposition, Mr. Checketts testified 13 MR. STEIN: Your Honor, I'm sorry, but that is,
14 about this analysis he is about to testify to. The day 14  frankly, absurd. They are dropping a new analysis on us.
15 after the -- it had not been produced to us. The day after 15 Literally, they did it after court on Friday. And
16 the deposition, we wrote asking for it. We did get a 16  Mr. Ettinger wants to say: Well, we don't mind if the
17  response to that last Friday night. That's when we first 17  defendants now divert a bunch of their resources to
18 saw the analysis. Last Friday night. 18 evaluating this. By the way, they still haven't produced
19 THE COURT: Mr. Ettinger. 19  any other data we could use to evaluate it.
20 MR. ETTINGER: Your Honor, let me just explain. 20 So if I could just explain. What Mr. Checketts
21  Itis true that this is something we forgot. And when I 21  testified he did was compare certain data from 2011 to data
22 realized it, I produced it. Having said that, a number of 22 in2013. Now, how Mr. Checketts is going to explain he
23  points. No. 1, the same data was produced and a very 23  relied on that in doing an analysis dated 2012, I guess
24  similar analysis was done by Professor Haas-Wilson. It was 24 we'll have to wait to hear that. But the plaintiffs did not
25 inher report. It was produced months ago. 25  produce any data for the year 2013 in discovery. None. So
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1 the first 2013 data that we saw was what we got on Friday 1 If youdid provide it, I will allow it but require the

2 night. Moreover, the 2011 data they produced actually 2 plaintiffs to provide St. Luke's with the underlying data,

3 doesn't match the 2011 data we had. 3 the analysis, and an opportunity to recall the witness.

4 So in order to dig into -- you know, it's, basically, 4 It's the best I can do. Obviously, I was not privy to

5 dropping a new expert analysis on us and saying: Sorry, we 5 the problem, but it sounds to me like a mistake was made.

6 goofed. And, frankly, it does not cure the prejudice to say 6 If it was prejudicial to St. Luke's, then I think the

7 we should have to spend time now going into it. It will 7  consequence is the exhibit cannot be admitted, or the

8 take us time to understand it. We may need more data. And 8 evidence cannot be received, rather. But if, on the other

9 all that time, we're trying to prepare for our case, which 9 hand, it was the kind of oversight that can be corrected
10 starts Monday. 10 with a somewhat minimal amount of effort on the part of
11 I'just think based on the rules Your Honor set forth 11 St. Luke's, then I'll overrule the objection.
12 before, it should have been produced. It wasn't produced. 12 So it's up to you, Mr. Ettinger, if you want to
13 It should be excluded. 13  persuade me that you, in fact, provided the underlying data
14 THE COURT: Mr. Ettinger, was the 2013 data not 14 or you can persuade me that it really is an extremely simple
15 provided? 15 task to allow them to remedy, then you can make that effort.
16 MR. ETTINGER: Your Honor, I'm not certain about |16 And if you persuade me, then I'll allow it.
17  that, Your Honor. 17 MR. ETTINGER: Your Honor, given the logistics of
18 THE COURT: Well, if the underlying data had been |18 what you're suggesting, and I understand it completely, my
19 provided and this is simply an oversight of a -- a 19  only thought is should I make an offer of proof with
20 formulation or an analysis of that data, I would allow it. 20 Mr. Checketts right now. And then you can assess it later?
21  Butif the 2013 data was not provided so that counsel now 21 THE COURT: That may be appropriate. Again, it's
22 has to essentially start from scratch on short notice, then 22 your time that's ticking, and you have to make a decision as
23 I'm going to have to sustain the objection. So unless you 23 to whether it's worth the effort, whether the lemon is worth
24 can perhaps dig into your records and find that you, in 24 the squeeze as we heard the other day. That's a new one.
25 fact, had provided that data, I'll sustain the objection. 25 MR. ETTINGER: Your Honor, I don't think it will
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1 take very long, so that's what I'll do with the 1 Again, Your Honor, if we could blank the screen.

2 understanding that this has not been admitted. 2 THE COURT: Itis off. If the screen is blue, it

3 THE COURT: Yes. Go ahead. 3  won't be going on.

4 BY MR. ETTINGER: 4 BYMR. ETTINGER:

5 Q. Mr. Checketts, when you looked at this MPG group, 5 Q. What does -- what does demonstrative 5 reflect,

6 what have you seen in terms of their outpatient cases at the 6  Mr. Checketts?

7 hospital before and after their acquisition by St. Luke's? 7 A. It shows other impacts of the Saltzer referral

8 A. Tobserved a 90 percent decline in referrals. 8 loss to the hospital. It's particularly as it relates to

9 Q. You say 90 percent? 9 the surgery center in which the hospital is an investor as
10 A. Yes. 10 well as additional expenses that would be incurred.
11 Q. Now, are your conclusions in your projections 11 Q. Okay. Now, the first row you call "SCA Investment
12 dependent upon literally losing one hundred percent of the 12 Revenue Loss." What does that refer to?
13 business attributable to Saltzer? 13 A. That refers to a joint venture that the hospital
14 A. No. 14  owns in Treasure Valley Surgery Center.
15 Q. Would the problem go away if it was only 80 15 Q. Okay. And where is Treasure Valley Surgery
16  percent? 16  Center?
17 A. No. 17 A. It'slocated at the Nampa Health Plaza.
18 Q. Would the problem go away if it was only 50 18 Q. And why did you project a loss in -- from the
19 percent? 19 Treasure Valley Surgery Center in your projections?
20 A. No. 20 A. Because the underlying assumptions of the original
21 Q. Why not? 21  pro forma for the surgery center assumed that there would be
22 A. Again, because of the nature of the fixed costs, 22  ongoing referrals from the Saltzer Medical Group to the
23 the impact of that level of business going away would be 23 surgeons who would practice at the surgery center.
24 very detrimental. 24 Q. And the second row says "Pediatrix Service
25 Q. Why don't we go to demonstrative 5. 25 Additional Expense." What does that refer to?
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1 A. So with the moving of the OB services to the 1 Q. And why is that?

2  Health Plaza, my initial thinking was that -- and with the 2 A. Because these additional expenses should have been

3 involvement of the Saltzer Medical Group with St. Luke's -- 3 included in the original baseline projections.

4  that the pediatricians from Saltzer would not support the 4 Q. Okay. So your bottom line projections are the

5 new center and that we would have to seek support from 5 Daseline less the impact; is that right?

6 another group to help us with C-sections and that sort of 6 A. Correct.

7  thing. 7 Q. Soif the bottom line -- if the baseline is less

8 Q. Okay. Now, Mr. Keeler testified that the Saltzer 8 by a certain amount or the impact is more by the same

9  doctors were willing to support well-baby checks at the new 9 amount, either way does that change your bottom line
10 location but not C-sections. Is that your understanding? 10 projections?

11 A. That's my understanding, yes. 11 A. 1t's going to be the same either way.
12 Q. And has that necessitated the hiring of the 12 Q. Okay. Why don't we go to those bottom line
13 pediatrics group? 13  projections. Demonstrative 6. By the way, just to make
14 A. Yes. 14  sure the record is clear, so if we look at demonstratives 3
15 Q. Sowould that be necessary whether or not the 15 through 6, and we can flash them back for you if you want,
16  Saltzer transaction were unwound? 16  are all those -- are all the numbers on those demonstratives
17 A. Yes. 17  extracted from your original projections?
18 Q. So do you think it was correct to include this as 18 A. Yes.
19  apart of the Saltzer referral loss, this item? 19 Q. Okay. So what does demonstrative 6 illustrate?
20 A. In hindsight, no. 20 A. So it shows the net impact beginning with the
21 Q. Okay. Now, if you did not include this item under 21 baseline operating income, the impact of the different
22 '"Impact of Saltzer Referral Loss," would that change your 22 changes that we have discussed, and what that has on the
23 bottom line calculations here, which we haven't gotten to 23  projected operating income of the hospital.
24 yet, but would it change them in any way? 24 Q. And is this any more than arithmetic based on the
25 A. No, it wouldn't. 25 demonstratives we have looked at earlier?
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1 A. No. 1 impacts, we're going to end up with a worse bottom line.

2 MR. ETTINGER: Your Honor, I'm at the point where 2 Q For fiscal '13, were the results, in fact -- how

3 Ithink we probably need the courtroom closed for a more 3 did the results, in fact, compare to your baseline

4  detailed discussion. 4 projections?

5 THE COURT: Ladies and gentlemen, again, we'll 5 A. They were worse.

6 have to ask everyone except Saint Alphonsus employees to 6 MR. STEIN: Objection. Objection, again,

7 leave the courtroom. 7  Your Honor, we have not been provided with any financial

8 wotxt COURTROOM CLOSED TO THE PUBLIC **##** 8 data beyond the middle of fiscal year '13.

9 THE COURT: You may proceed, Counsel. 9 THE COURT: I'll allow you to make the proffer,
10 MR. ETTINGER: Thank you, Your Honor. 10  but the court will not consider it unless the showing that I
11 BY MR. ETTINGER: 11  indicated was made, that is, that the '13 -- 2013 data had
12 Q. Solet's go back to the baseline results for a 12 been provided, and this is simply a method of analysis and
13 moment, Mr. Checketts. We're doing this out of order so we 13  evaluation of that data that can be simply duplicated and
14 didn't have to close the courtroom earlier. Demonstrative 14  reviewed by St. Luke's. So I'll allow you to go ahead, just
15 No. 3. And if, in fact, these baseline projections turned 15 for the record, to make the proffer.

16  out to have been or turned out to be overly optimistic so 16 MR. ETTINGER: Your Honor, I can actually -- as of
17  that the hospital results were worse than the baseline 17  the time of Mr. Checketts' deposition, which was April or

18 projections, how would that affect your bottom line 18 May, he was questioned about the results of fiscal '13 up to
19  conclusions about the impact of the continuation of the 19  that point, and, indeed, St. Luke's expert commented on the
20  Saltzer transaction? 20 significance of the results up to that point in her own

21 A. They would be worse. 21  report. So I will restrict the question to that part of

22 Q. And why is that, just as a matter of simple 22 fiscal year '13.

23 arithmetic? 23 THE COURT: All right.

24 A. Because we are starting off with a less robust 24  BY MR. ETTINGER:

25 operating income, and then when you layer in all the 25 Q. So let me reask that, Mr. Checketts. If you take
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1 fiscal year "13 up to the time of your deposition, how did 1 Q How did you calculate these cuts in jobs?

2 those results compare to the baseline projections? 2 A. TItook the average labor and benefit costs per FTE

3 A. They were worse than budget. 3 and then used that to determine how many FTEs would be

4 Q. Okay. Why don't we go to demonstrative 7, 4 necessary to cut using that average cost per FTE for

5 Mr. Checketts. And what does this depict? 7? 5 variable costs and also for beyond that in order to get us

6 A. So this is an analysis that I used to depict what 6 to a2 percent operating margin.

7  would be necessary in order to mitigate the operating loss 7 Q. Okay. Why did you talk about -- why did you

8 that was on the previous demonstrative. 8 consider getting to a 2 percent operating margin?

9 Q. Let's goback to 6. And I tried to avoid using 9 A. Well, 2 percent just represents a point of where
10 numbers before the courtroom was closed. So whatis -- what | 10 we need to be in order to just, basically, provide cash for
11 do your projections show here in terms of operating income 11  purchasing the things we need to in order to be a hospital.
12  if the Saltzer transaction were to continue in fiscal '14, 12 Q. So why does a hospital need to do more than just
13 '15,'16? 13 break even, be at a zero operating percent margin?

14 A. It would be - in '14 it would be an operating 14 A. Well, because there is change in technology. New

15 loss of about 4.3 million. 15 things that we haven't even imagined, I guess, at this

16 Q. Okay. And then '15 about 2.5, '16 about 2.1? 16 point, in some cases. All that costs money to purchase.

17 A. Right. 17  And so, we need -- we need an operating margin in order to

18 Q. Okay. Why don't we go back to demonstrative 7. 18 Dbe able to do that and to replace parts of the hospital and

19  So, how did you calculate FTE cuts as shown -- first of all, 19 provide the services that are necessary.

20 whatis an FTE? 20 Q. How does a 2 percent margin compare to the

21 A. So, an FTE is a full-time equivalent, and, 21  standard that Trinity applies?

22  Dbasically, it means a person's job, a full-time employee's 22 A. It's actually lower. That would be -- kind of the

23 job. 23 industry and the standard and what Trinity would expect

24 Q. Soisan FTE cut a cut in jobs? 24 would be about 4 to 5 percent.

25 A. TItis. 25 Q. Okay. So is 2-percent margin over the long term
952 953

1 enough for a hospital to do well and to be able to continue 1 been higher, or is this before you make the reductions?

2 toreinvest and grow? 2 THE WITNESS: So these are the costs that would be

3 A. No. It's not enough in the long term. 3 variable associated with -- with that business. A component

4 Q Okay. So what does "FTE Cuts Variable" refer to, 4 of that would be for labor. It's not identified here, but

5 specifically? 5 there is a component that is labor. So it would be labor,

6 A. So those are the FTEs that would be necessary to 6 supplies, and other expenses. And, so, the FTEs would be

7  cutin order to cover the costs that identified with the 7 the number necessary that would be attributable to the labor

8 variable costs associated with the loss of Saltzer business. 8 component of the variable costs.

9 Q. Solet's go back to demonstrative No. 4. And it's 9 THE COURT: Okay. Maybe -- either I didn't make
10 got -- do you see the line that says "Total Variable 10 myself clear or I didn't understand what you just said. For
11 Expenses,”" and in fiscal '13, it's minus 5.6 million; fiscal 11  example, on FY15 you show variable expenses. Is that a
12 '14it's minus 11.8 million? 12 reduction in variable expenses that you would need to make?
13 A. Yes. 13 THE WITNESS: Yes.

14 Q. How does that relate to the FTE cuts variable on 14 THE COURT: Okay. That I think explains it. So
15 slide 7? 15 the 12,385,000 would be the reduction, all the variable

16 A. Solidentified that we would make those 16  expenses, including the 150 or -60 reduction FTE for that

17 expenses -- we would cut those expenses by -- for the labor 17  year?

18 component of that by that amount per FTE and divide it into | 18 THE WITNESS: It doesn't include all of those

19  that number. 19 FTEs. It includes some of those FTEs.

20 Q. So you're saying in order to get those variable 20 THE COURT: All right. Why only some?

21  expense reductions, you have got to cut these FTEs? 21 THE WITNESS: We can probably look at that next
22 A. Yes. 22 demonstrative. I can show that.

23 THE COURT: Just a moment. So the variable 23 THE COURT: Go ahead. Apparently, you'll explain
24 expenses that you've shown here, these are calculations 24 it

25 Dbased upon a reduction in FTE? So the numbers would have | 25 MR. ETTINGER: I think I understand the question,
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1 Your Honor, and I'll try to address it. 1 additional costs that we would have to cut, and that would
2 BYMR. ETTINGER: 2 Dbe -- that's represented by those additional FTEs.
3 Q. Soif we take the example that Judge Winmill 3 Q. So are these additional FTEs variable costs or
4 looked at, I'm forgetting what year he looked at, but let's 4 not?
5 take on demonstrative 4 the FY16 minus 13 million. Is there 5 A. They are not variable costs, no.
6 anumber on demonstrative 7 that shows the FTE cuts that are 6 Q. Sohow do you achieve them?
7  associated with that decline in variable expenses? 7 A. We would have to go through and examine department
8 A. Yes. So it would be that second line. 8 by department and service by service and try to figure out
9 Q The 90.9? 9  where we cut, essentially, from fixed costs.
10 A. Right. 10 Q. Dpid you do some analysis along those lines?
11 Q. So the second row on demonstrative 7 shows you the 11 A. Yes.
12 FTE cuts that are associated with the reduction in variable 12 Q. Did you attempt to reach definite conclusions
13 costs resulting from this reduction in Saltzer drive 13  about what services would be cut or scaled back in order to
14 revenues? 14  get those additional FTE cuts?
15 A. Yes. 15 A. Nothing definite, no.
16 MR. ETTINGER: Your Honor, does that answer your 16 MR. ETTINGER: Your Honor, is the relationship
17  question? 17 between the FTEs and the costs clear now, or do we need
18 THE COURT: Yes, I think so. 18 to--
19 BY MR. ETTINGER: 19 THE COURT: Let me just back up a little bit. I
20 Q. So then what's the next row? 20  am trying to wrestle with why some FTEs costs are fixed and
21 A. The next row represents the additional FTEs. 21  some are variable. Could you explain that just briefly.
22  Because of the fixed cost structure and so forth, by cutting 22 THE WITNESS: Sure. So on a nursing floor, for
23  the variable cost, it doesn't get us to where we need to be. 23  example, if there are patients on the floor, we can staff up
24 So in order to achieve what the additional impact to get us 24 with nurses to take care of those patients. When they are
25  to 2 percent operating margin, then there would be 25  discharged, if there are no other patients who come in, then
956 957
1  those nurses would be excused to go home. So they would be 1 things.
2  variable, and we wouldn't call them back unless new patients 2 The 2-percent margin, was that the margin you discussed
3 camein. 3 earlier when you indicated Trinity -- you tried to maintain
4 So back to the example of an ER, we have to have a 4 amargin just to make the hospital economically viable over
5  certain level of staffing in the ER to be safe. 5 thelong term?
6 THE COURT: So the fixed portion of the FTE is the 6 THE WITNESS: Actually, that would be about 4 to
7  Dbaseline staffing that you have to have to even be 7 5 percent.
8 functional. 8 THE COURT: What's the 2 percent?
9 THE WITNESS: Right. 9 THE WITNESS: 2 percent is just my judgment of
10 THE COURT: Then the variable would be -- I mean, 10 saying if we can get partway there, we'll get there, we'll
11 Iknow there are nurses who contract and fill in from time 11  assess--
12  to time. 12 THE COURT: In other words, in a crisis?
13 THE WITNESS: Right. 13 THE WITNESS: Yes.
14 THE COURT: But in addition, there may be the 14 THE COURT: This is what we would still want to be
15 recent hires may know that they're being hired and may be 15 able to maintain.
16 terminated if the census, hospital census drops below a 16 THE WITNESS: Correct.
17  certain level, those are considered more variable? 17 THE COURT: You never want to just break even
18 THE WITNESS: Correct. 18 Dbecause it gives you no flexibility to deal with ups and
19 THE COURT: All right. I think that explains it. 19 downs and crises, both major and minor.
20  Thank you. 20 THE WITNESS: Right.
21 BY MR. ETTINGER: 21 THE COURT: I'm sorry. Mr. Ettinger, go ahead.
22 Q. Soif you're cutting - if the third row -- 22 MR. ETTINGER: No. Your Honor told me ways in
23 THE COURT: Can I ask one more question. I think 23  which I can make this clearer, and I'll take a shot at it.
24 you covered this, and, again, I'm trying to multitask, make 24 THE COURT: I think it's now much clearer. Thank
25 notes and anticipate objections and a number of other 25  you.
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1 MR. ETTINGER: Nevertheless, I'll throw in a 1 undertaken to decide whether to relocate the rest of the

2 couple; see if it helps at all. 2 hospital?

3 THE COURT: Go ahead. 3 A. Yes.

4 BY MR. ETTINGER: 4 Q. And is that referred to sometimes as phase 2?

5 Q If, in fact, Mr. Checketts, you were shooting for 5 A. Yes.

6 a4-percent margin; would that result in more or less FTE 6 Q. And do these projections include phase 2?

7  cuts than you show here? 7 A. They do not.

8 A. Further cuts. 8 Q. Ithink Mr. Keeler has testified to that, but has

9 Q. And the cuts, the additional cuts, the ones that 9 any decision been made as to phase 2?
10 aren't under the variable line, do those have to come, then, 10 A. No.
11  from cutting back programs and services? 11 Q. TIs phase 1 now underway?
12 A. Yes. 12 A. ltis.
13 Q. Okay. Let's go back to demonstrative No. 3 again. 13 Q. In preparing these projections -- well, actually,
14 Your Honor, I apologize for bouncing around, but I 14 let me ask you one other question, Mr. Keeler [sic].
15 realize there's one more thing -- 15 Does -- if there is borrowing done on behalf of Saint
16 THE COURT: That's fine. 16  Alphonsus Nampa, is that done by the hospital locally or is
17 MR. ETTINGER: -- that I saved for the closed 17  that done through the Trinity system?
18 courtroom that I'd forgotten about. 18 A. We rely on Trinity Health to help us with that.
19 BY MR. ETTINGER: 19 Q. If Trinity borrows for the benefit of Saint
20 Q. And thatis: Do these baseline projections -- you 20  Alphonsus Nampa, whose balance sheet does that borrowing
21  said they do include the relocation of OB and cardiac? 21  appear on?
22 A. Yes, uh-huh. 22 A. On Saint Alphonsus Nampa.
23 Q. And that's -- is that called phase 1? 23 Q. If Trinity borrows for the benefit of Saint
24 A. Phase1, yes. 24 Alphonsus Nampa, who is responsible for making the interest
25 Q. You're aware that there is a process that's being 25 payments on that borrowing?
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1 A. Saint Alphonsus Nampa. 1 that change your projections directionally?

2 Q. So whose income statement does that appear on? 2 A. It would make them worse.

3 A. That appears on the hospital's income statement. 3 Q. Okay. Have you -- let's just take the period up

4 Q. Okay. Did you, in doing these projections, 4 toyour deposition. Have you seen any declines in business

5 attempt to estimate the loss of revenue that might occur if 5 since the St. Luke's acquisition of Saltzer at the end of

6 these layoffs and service cuts cause further erosion in the 6 lastyear?

7  hospital? 7 A. Yes.

8 A. No, 1did not. 8 Q. Inwhat area?

9 Q. If you had tried to estimate that, would that have 9 A. Outpatient referrals.
10 resulted in more -- in more losses or fewer losses? 10 Q. Okay. Has it been dramatic or not?
11 A. More losses. 11 MR. STEIN: Objection, Your Honor, again, up to
12 Q. Would that have resulted in more FTE cuts or fewer |12 the time of his deposition, it was in May of 2013 for which
13 FTE cuts? 13 we have been provided no data.
14 A. More FTE cuts. 14 MR. ETTINGER: These questions were asked in his
15 Q. Are you aware that Saint Alphonsus' private 15 deposition, and I'm just following up on that.
16  plaintiffs' economist Professor Haas-Wilson has estimated 16 THE COURT: I'll allow it.
17  that 47 percent of the cases in total at Saint Alphonsus 17 MR. STEIN: I'm sorry. Is that subject to the
18 Nampa are associated with a Saltzer primary care physician? |18 same --
19 A. Yes. 19 THE COURT: Subject to objection. Proceed.
20 Q. Are you familiar with all the data sources she had 20 Well, just a moment. This is not a -- the earlier
21  access to in making that calculation? 21  question had to do with a separate analysis based upon FY13
22 A. No, I'm not. 22  data. And now his question related to his actual experience
23 Q. I'm not going to ask you, of course, to evaluate 23 with regard to loss of referrals and impacts. And I'll
24 that one way or the other, but if that 47 percent were 24 allow it up to the point of his deposition. But to the
25  correct and you applied it in your projections, how would 25 extent we're going beyond that, there must have been some
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1 data provided that the witness actually has a concrete 1 also think the court has already heard further confirmation
2  separate conclusion based upon the post-deposition data. 2 of those assumptions from, say, Mr. Reiboldt's testimony
3 Mr. Ettinger, go ahead. 3 about the expectation with regard to Saltzer referrals, some
4  BY MR. ETTINGER: 4 of the documents, Ms. Powell's documents, about the
5 Q. As of that time, had the impact yet been dramatic 5 expectation with regard to exclusive use of the new
6 ornot? 6  St. Luke's facility, and throughout this record we're going
7 A. 1It's been measurable, yes. 7  tobe putting in more evidence as to the basis for believing
8 MR. ETTINGER: Ihave no further questions, 8 that Saltzer's referrals are going to shift after this
9  Your Honor. 9 acquisition. And so I think there is more than an adequate
10 I'would move the admission of the projections, 10 foundation, even if you cut it off as of right now, but
11  Exhibit 1661. 11  certainly this is an issue where it's appropriate to admit
12 THE COURT: Is there any objection to the 12 it with the assumption, and the court, in weighing the
13  projection? 13  evidence, can evaluate the degree to which it thinks that
14 MR. STEIN: Not the demonstrative, Your Honor. 14  assumption is supported by all the evidence.
15 TI'msorry, you mean to the underlying projection? 15 THE COURT: Mr. Stein, my inclination is to
16 THE COURT: The underlying projection. 16  reserve ruling on it until I have had the benefit of the
17 MR. STEIN: I think we would maintain our 17  entire record as to whether or not there is an adequate
18 objection to foundation, Your Honor. 18 foundation. And I can rule on that --if I find it
19 MR. ETTINGER: Your Honor, the --I think wehave |19 necessary to rely upon the projections in my final decision,
20 laid a substantial foundation. I would have a couple of 20 I canrule upon whether or not the foundation has been made
21  comments. No. 1, a projection based on assumptions is 21  atthat time.
22 admissible as appropriate opinion with the court having the 22 Mr. Stein, do you wish to be heard further given that?
23  ability to evaluate the assumptions based on the record. I 23 MR. STEIN: No, Your Honor. Before we switch --
24  think that, nevertheless, there is an adequate foundation 24 THE COURT: What is the exhibit number? Ithought
25  for those assumptions from Mr. Checketts and Mr. Keeler. I 25 it was 1616, but I must have it wrong.
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1 MR. ETTINGER: 1661. 1 MR. STEIN: I have a question about one of the
2 THE COURT: 16617 2  attorneys' eyes only slides.
3 MR. ETTINGER: Yeah. Your Honor, in light of your 3 THE COURT: As soon as we reach that point, if you
4  comments on the demonstratives, I understand it will be 4 or someone from either side can point out we're going beyond
5 under the same condition; I would move the admission of the 5 that, I can bring back into the courtroom any members of the
6 demonstratives as 1661A through G, if my math is right. 6 public who may want to listen.
7 THE COURT: There is no objection to those; 7 MR. STEIN: Could I ask plaintiffs' counsel to put
8 correct? 8 up demonstrative 7, the full-time employees.
9 MR. STEIN: I had no objection to the use of the 9 CROSS-EXAMINATION
10 demonstratives. You know, I think, actually, I don't 10 BY MR. STEIN:
11  have--Idon't know that we have been provided with this 11 Q. There are some figures at the bottom of this,
12 current set. 12 total FTEs cut. Do you see that, Mr. Checketts?
13 Your Honor, let us confer and then -- 13 A. Yes.
14 THE COURT: Yes. 14 Q. Those are not cumulative across years, are they?
15 MR. STEIN: Then we'll let you know. 15 A. No.
16 THE COURT: Well, I'm going to consider the 16 Q. So, in other words, the way to look at this would
17  demonstratives regardless. I'm not sure it makes a huge 17  not to be to add -- to determine the effect of the cuts that
18 amount of difference whether I admit them as a substantive 18 you have projected, it would not be the correct way to look
19  independent exhibit or not. They, apparently, are all based 19  at this to add those three bottom numbers together; right?
20  upon 1661 in any event. 20 A. Thatis correct.
21 MR. ETTINGER: Except for the first two, which are 21 Q. Okay.
22 illustrative examples. 22 THE COURT: Ihad the same question when the --
23 THE COURT: Right. They were just without any 23 justso we're clear, in order to balance, then, the budget,
24  actual tie, being tied to any data. Allright. So let's go 24 you would have to reduce your FTEs from FY -- what they
25 ahead and proceed. Can we open the courtroom? 25  currently are as of FY13 by the 163.9 shown in this

United States Courts, District of Idaho




Saint Alphonsus 48§ di:&2n¥r O8540-BLYY me@ﬂiﬁ%tﬂ{?& 1L/04/14 Page 36gefi@8rial, 09/30/2013

966 967
1  projection; correct? 1 Q. Right. That's the month that Saint Al's sued
2 THE WITNESS: Yes. 2 St. Luke's; right?
3 THE COURT: And, then, does this indicate that you 3 THE COURT: If you know.
4 perhaps would be able to staff at a somewhat higher level in 4 THE WITNESS: It was done prior to.
5 FY15 and FY16 in order to still maintain the -- I assume 5 BY MR. STEIN:
6 it'sa2-percent margin? 6 Q. Now, the accuracy of the projections, of any
7 THE WITNESS: Yes. 7  projections, hinges on the reliability of the assumptions
8 THE COURT: All right. I think that's the point 8 you make; right?
9 you were making, as well, and I had the same question. I 9 A. Correct.
10 should have asked it earlier. 10 Q. You're familiar with the phrase "garbage in,
11 Go ahead, Mr. Stein. 11  garbage out™
12 BY MR. STEIN: 12 A. Yes.
13 Q. Mr. Checketts, were counsel involved in reviewing 13 Q. Soin the sense of projections, that means if your
14  or commenting on these projections? 14  assumptions are faulty, the outcome you have, the output, is
15 A. Iprepared them. 15 going to be faulty, too; right?
16 Q. Tunderstand. Were counsel involved in reviewing 16 A. Depends upon the degree.
17  and commenting on the projections? 17 Q. Now, let's make sure I understand. You assumed in
18 A. They reviewed them. 18 conducting these projections that there would be a one
19 Q. And, in fact, the version of the projections that 19  hundred percent loss of direct admissions by Saltzer
20  you have been discussing today, that was finalized after 20 pediatricians to Saint Al's Nampa; right?
21  Saint Al's filed this litigation, right, in November of 21 A. That's what I assumed, yes.
22 2012? 22 Q. And would you characterize that, as somebody who
23 A. No. 23 does projections, as a conservative assumption?
24 Q. When was it finalized? 24 A. Based on - based on the behavior that I saw and
25 A. 1think it was November of 2012. 25 what I believe, that that was -- I mean, that's the
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1 assumption I made, that it would be a hundred percent. 1 percent; right?
2 Q. Letme ask you this: If you wanted to be even 2 A. Yes.
3 more unfavorable to St. Luke's, to make the projections look 3 Q. Okay. And likewise, for the loss of direct
4  even worse, what percent would you use? 4 admissions by Saltzer family practice doctors, you chose the
5 A. IguessI could have done a hundred percent on 5 worst possible assumption of a hundred percent loss; right?
6 some of the referrals to the surgeons and things like that. 6 A. Iassumed a hundred percent, yes.
7 Q. If you wanted to make the analysis look even worse 7 Q. And for loss of referrals from Saltzer to Saint
8 for direct admissions by Saltzer pediatricians, you couldn't 8  Al's hospitalists, again, you chose the worst possible
9 make it any worse looking than by choosing the percentage 9  assumption, worst for St. Luke's and Saltzer, of a hundred
10 that you did; right? 10  percent right?
11 A. Twas trying to be fair by pulling out the new 11 A. 1did.
12 baby checks in that analysis, so -- 12 Q. You also chose - you also as part of your
13 Q. Mr. Checketts, you used the assumption of a 13  analysis tried to estimate what the percentage loss would be
14 hundred percent loss of direct admissions by the Saltzer 14  of referrals from Saltzer to orthopedic surgeons at Saint
15 pediatricians? 15 Al's Nampa; right?
16 A. Yes. 16 A. Yes.
17 Q. Right? 17 Q. You assumed there a 60-percent loss of referrals;
18 A. Yes. 18  right?
19 Q. And you could not -- you could not have chosen a 19 A. Yes.
20 more unfavorable assumption to use for that particular 20 Q. And you assumed that 60-percent loss would persist
21  assumption in your analysis; right? 21  over the entire period of your projections?
22 A. A hundred percent is -- that would be the maximum, | 22 A. Yes.
23 yes. 23 Q. And, again, that 60-percent loss was what Saint
24 Q. Right. I'm not a chief financial officer, but you 24 Al'sinternally estimated as a worst-case scenario loss of
25 understand that the highest percent you can get is a hundred 25  referrals to orthopedic surgeons; right?
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1 A. That was based on my conversation with Nancy 1 A. Tlooked at a few data points. I didn't look at
2 Powell, yes. 2 30 percent.
3 Q. Now, Mr. Ettinger asked you if the referral loss 3 Q. Now, the assumption you said you used for
4 was only 80 percent, would the problems go away. You said 4 surgeries, that was based on something Nancy Powell told
5 no. Then, I think he asked you if it were 50 percent, would 5 you?
6  the problems would go away. You said no. Do you recall, 6 A. Are you talking about orthopedic surgeries?
7  generally, what I'm referring to? 7 Q. Yes.
8 A. Yes. 8 A. Yes.
9 Q. What if the loss was 30 percent? 9 Q. She gave you a range of 50 to 75 percent?
10 A. They would be less than 50 percent, but we would 10 A. Yes.
11  still have a problem. 11 Q. She didn't explain how she came up with that
12 Q. Okay. Well, when Mr. Ettinger asked you if the 12 range, did she?
13  problems would go away, am I correct that the problems would | 13 A. She just explained that that's what she -- from
14  not go away unless the loss of referrals was zero percent? 14  her experience when she was at Saltzer Medical Group, that's
15 A. Yes. I mean, unless it gets so low that it's not 15 about what they experienced.
16 that noticeable. 16 Q. Shedidn't provide you with any underlying
17 Q. What if there were a 30-percent reduction in 17  analysis for that?
18 referrals, how would that affect Saint Al's ability to meet 18 A. No, she did not.
19  its 2-percent margin? 19 Q. Okay. And out of that range, you just picked the
20 A. Twould have to go back and do the calculations, 20 60 percent number?
21  but, I mean, we would be in a better position to be able to 21 A. Yes.
22  meet those. 22 Q. Now, you mentioned three bases for -- for what you
23 Q. You don't know how many full-time employees you 23  said your experience was with past St. Luke's physicians.
24 would have to lay off at a percentage less than the hundred 24 First was the cardiologists?
25  percent assumptions you made in your analysis; correct? 25 A. Yes.
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1 Q. The cardiologists have never had privileges at 1 A. Idon't believe that's the case. I believe that
2  Saint Al's Nampa; right? 2 assoon as we were -- as SOON as we were acquired, it was
3 A. Not as St. Luke's physicians, no. 3 soon after that that we were informed that the oncologists
4 Q. Right. So the cardiologists, that's not a 4 were going to rescind their privileges.
5 situation where St. Luke's acquired a practice and then they 5 Q. Do you know whether St. Luke's had been informed
6 dropped privileges; correct? 6 by Saint Alphonsus at the time that the joint venture was
7 A. Thatis correct. 7  going to be terminated?
8 Q. And are you familiar with the joint venture that 8 A. Idon't know.
9  existed between Mercy Medical Center and St. Luke's with 9 Q. And with respect to Mercy Group, you did
10 regard to M-S-T-I or MSTI? 10 not -- you did not attempt to do any analysis of change in
11 A. Yes. 11  admissions or referrals for admissions on the inpatient
12 Q. That was ajoint venture that involved the 12 side?
13 oncologists from St. Luke's; is that right? 13 A. Correct.
14 A. Yes. 14 Q. Now, the Treasure Valley Surgery Center portion of
15 Q. Then after Saint Alphonsus acquired Mercy Medical 15 your analysis, that relates to the facility that opened in
16  Center, Saint Alphonsus terminated that joint venture? 16  August of 2012 at the Garrity site?
17 A. There was an agreement to terminate between -- 17 A. Yes.
18 Q. Was that - 18 Q. The Garrity site, that's also referred to as the
19 A. --the two parties. 19 Nampa Health Plaza?
20 Q. Tapologize. Were you finished with your answer? 20 A. Correct.
21 A. Tjustsaid it was an agreement between the two 21 Q. And the analysis -- the portion of your analysis
22  parties. 22  that relates to the Treasure Valley Surgery Center, that was
23 Q. After the joint venture terminated was when the 23  done based purely on forward-looking projections; right?
24 St. Luke's oncologists dropped their privileges at Saint 24 A. Yes.
25  Alphonsus? 25 Q. And at the time of your deposition in May of this
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1 year, the surgery center was actually performing worse than 1 THE COURT: Go ahead, Mr. Stein.
2  projection? 2 BY MR. STEIN:
3 A. Yes. 3 Q. Mr. Checketts, you have not done any analysis
4 Q. One reason for that was that surgeons were delayed 4 concerning changes in inpatient admissions resulting from
5 in getting credentials to operate at the surgery center? 5 any prior practice acquisitions by St. Luke's; correct?
6 A. Yes. There was a delay in the -- in the -- for 6 A. Correct.
7  some of the payors. 7 Q. Now, in addition to the admitting physician field,
8 Q. And another reason that the Treasure Valley 8 there is another field in Saint Alphonsus Hospital data for
9 Surgery Center wasn't performing as well as projected is 9 primary care physicians; is that right?
10 because it was taking longer for Treasure Valley Hospital 10 A. Yes.
11  shareholders to transition some of their cases to the 11 Q And when patients come into the hospital, they are
12 surgery center? 12 asked if they have a primary care physician and who that
13 A. I'mnot aware of that. 13  physician is; correct?
14 Q. When a hospitalist admits a patient who has been 14 A. Sometimes. Not always.
15 referred by a primary care doctor, it's the hospitalist 15 Q. Do you know how frequently that field is
16 that's identified as the admitting physician; right? 16  populated?
17 A. Yes. 17 A. Idon't. I know thatit's incomplete as I've
18 Q. So one could not reliably determine whether a 18 requested information about that from the folks who are
19  primary care doctor referred a patient for admission by 19 close to that.
20  looking at the admitting physician field; right? 20 Q. But Saint Alphonsus relies on the information in
21 A. Thatis correct. 21  the primary care physician field in its operations, doesn't
22 THE COURT: Counsel, can we bring in the public? |22 it?
23 MR. STEIN: Yes, Your Honor. I'm sorry. 23 A. It'snot required for admission, no.
24 THE COURT: Perhaps we could open the door. 24 Q. Well, if a -- if a patient refers -- strike that.
25 etk COURTROOM OPEN TO THE PUBLIC ***#** 25 If a primary care doctor in the community refers a patient
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1 ininpatient for admissions to the hospitalist program, the 1 insending medical records and related information to that
2 way that's frequently done is for that patient to go through 2  primary care doctor?
3 the ER; right? 3 A. We would send record of that.
4 A. Yes. 4 Q. Mr. Ettinger asked you some questions about an
5 Q And Saint Al's wants to make sure that when 5 expense that you included in your analysis related to
6 services are provided to that patient, that the records of 6 payment to a medical services provider known as Pediatrix
7  that treatment get back to the primary care providers so 7  with an X; is that right?
8 there is continuity of care; right? 8 A. Yes.
9 A. That's what we would like to have happen, yes, but | 9 Q. IfIunderstood your testimony, I think
10 we have not done a great job focusing on that. 10 essentially what you said was in your original analysis, you
11 Q. Tunderstand you may not be doing a greatjob with |11  attributed that as an impact of the Saltzer transaction, but
12  the continuity of care. 12 you now realize that's an expense that you would have had to
13 A. No, no, no, no, no. No, that's not what I'm 13  incur regardless of whether the transaction went forward?
14 saying. I'm saying that we have not done a great job of our | 14 A. Correct.
15 folks always asking for that bit of information, so it's 15 Q. So why did you assume in the first instance that
16 incomplete. 16 that was an expense that should be associated with the
17 Q. But where there is a primary care physician 17  Saltzer transaction?
18 recorded there, do you have any reason to believe that the 18 A. Just thinking through, just early conversations
19 information in that field is inaccurate? 19 that -- that with the alliance of the Saltzer Medical Group,
20 A. No. We will send information to that primary care |20 that they would not be interested in doing any services at
21 physician if it's -- if it's identified that the patient has 21 the -- at the new location and, in fact -- but they -- you
22 been in the hospital. 22  know, they determined that they are interested.
23 Q. Right. So for those records where there is a 23 Q. And that was conversations with who?
24  primary care doctor that's identified in the Saint Al's 24 A. That would be with hospital management. I didn't
25 data, Saint Al's will rely on that primary care doctor data 25 have those conversations personally with the pediatricians.
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1 Q. That assumption turned out to be incorrect? 1 A. I'msorry?

2 A. That the -- that indeed the pediatricians are not 2 Q. At what annual rate has Saltzer grown in the past?

3 interested in providing support for attending C-sections, 3 A. I--1have not measured specifically. I don't

4  but they are interested in still following their own 4 know what kind of past increases they have had as a group.

5 patients for well-baby checks and that sort of thing. 5 Idon't have that information.

6 Q. The reason they are not providing support for 6 Q. With regard to this 2-percent margin, isn't it

7  C-sections is because the new facility is a 15-minute drive 7  true that in three of the last five years -- Your Honor --

8 orsoaway from their current offices? 8 THE COURT: I'm sorry.

9 A. That's my understanding. 9 MR. STEIN: I apologize, but to ask this question,
10 Q. Now, one of the other assumptions in your 10 I'm pretty sure Mr. Ettinger would not be happy if I asked
11  projections that I don't think you testified about in your 11  this question in open court.

12  direct is that you -- you increased the assumed revenue to 12 MR. ETTINGER: I'm not happy already, Your Honor.
13  Saint Alphonsus by 5 percent each year; is that right? 13 THE COURT: We'll need to clear the courtroom
14 A. So what that represents is an increase of kind of 14  again. My apologies.
15 asplit between increase in volume of about 2 and a half 15 xee0 COURTROOM CLOSED TO THE PUBLIC ****#*
16 percent and then net revenue, another two and a half 16 THE COURT: Go ahead and proceed, Mr. Stein.
17  percent, so just kind of sort of an estimation between the 17 BY MR. STEIN:
18 two to kind of mirror what the growth of the community is 18 Q. Isn'tit true, Mr. Checketts, that in three of the
19 and assuming that they would continue having that kind of 19 last five years Saint Alphonsus has operated not just with a
20 growth and then what, you know, average revenue increase 20 margin less than 2 percent but with a negative operating
21  would be. 21 margin?
22 Q. I'msorry. By "they" you mean Saltzer? 22 A. Itis true that, yes, that is accurate.
23 A. Yes. That Saltzer Medical Group would continue to | 23 Q And, for example, in 2010, when Saint Al's had a
24 grow. 24 negative operating margin, you didn't cut any full-time
25 Q. At what annual rate has Saltzer grown in the past? 25 employees; correct?
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1 A. Because we were being acquired by Trinity Health, 1 you please restate your question? I'm sorry.

2 management made a decision specifically not to make cuts 2 Q. This year, Trinity allocated another approximately

3 because we weren't sure what that would mean in terms of the | 3  $20 million for planning on phase 2 of the Nampa Health

4 hospital operations, so no cuts were made. 4 Plaza development?

5 Q. Trinity is one of the largest Catholic healthcare 5 A. Yes. Yes.

6 systems in the United States? 6 MR. STEIN: I'have no further questions,

7 A. One of the largest, yes. 7 Your Honor.

8 Q. And in 2011, Trinity borrowed approximately $30 8 THE COURT: Thank you.

9  million for Saint Al's to fund the Nampa Health Plaza; is 9 Mr. Ettinger.

10 thatright? 10 REDIRECT EXAMINATION

11 A. It wasn't that much, but it -- but they did borrow 11 BY MR. ETTINGER:

12 funds. 12 Q. Mr. Checketts, let's go backwards. When Trinity,
13 Q. And Mr. Ettinger asked you -- maybe I misheard the 13 quote, allocates money for Saint Alphonsus Nampa, is that
14 question, but I think he asked you who is responsible for 14 money coming from Trinity or are they giving permission to
15 paying the interest on that loan. Who is responsible for 15 Saint Alphonsus Nampa to allocate some of its money for that
16 paying the principal on that loan? 16  purpose?

17 A. Also Saint Alphonsus Nampa. 17 A. It's actually -- for allocation, it's actually a

18 Q. Is Trinity also responsible for -- when you say 18 predecessor to when we actually receive approval, and at
19  Trinity lends -- or obtains the money for Saint Al's, does 19 that point, we're given permission to spend the money that
20  Trinity also guarantee that money? 20  we have, the cash that we have.

21 A. Trinity Health is a guarantor, yeah. 21 Q. Okay. Now, when Trinity guarantees the loan,

22 Q. Am1 correct that this year in 2013, Trinity 22 who's responsible for that loan in the first instance,

23  allocated another $20 million or so for planning regarding 23  Trinity or Saint Alphonsus Nampa?

24 phase 2 of the Nampa Health Plaza development? 24 A. Saint Alphonsus Nampa.

25 A. I'mnot exactly sure how much it is, but -- would 25 Q. And, so -- and does that principal and interest
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1 payment appear on your income statements? 1 the surgeons' own activities?
2 A. Yes. 2 A. Are we talking about the orthopedic surgeons?
3 Q. "Your" meaning Saint Alphonsus Nampa? 3 Which surgeons?
4 A. Saint Alphonsus Nampa, yes. 4 Q. Right. The former Saltzer surgeons. I'm sorry.
5 Q. Has Saint Alphonsus Nampa or Mercy Medical Center | 5 A. SoIdid see a pro forma at one point, yes.
6  in the last five years had occasion to make substantial FTE 6 Q. And do you recall whether that pro forma related
7  cuts when it faced losses? 7  only to the surgeons' professional activities or to their
8 A. Yes. 8  hospital referrals?
9 Q About how many? 9 A. AsIunderstood it, it was their professional
10 A. About 120 FTEs. That was in 2009. 10  activities.
11 Q. Now, the 5-percent growth rate that Mr. Stein 11 Q. Okay. And do those surgeons devote their practice
12 asked you about, is that a 5-percent growth rate for Saltzer 12 currently exclusively to Nampa or not?
13  or a 5-percent growth rate with respect to the hospital 13 A. No. They also practice in Boise.
14 business that's attributable to Saltzer? 14 Q. Okay. To the extent they practice in Boise, does
15 A. Soit'sa--actually a 5 percent -- so two and a 15 that do any good to Saint Alphonsus Nampa?
16  half percent volume and two and a half percent revenue 16 A. No.
17  increase for the business attributable to Saltzer Medical 17 Q. Okay. Mr. Stein also asked you about the surgery
18  Group at the hospital. 18 center doing worse than projections. Is the surgery
19 Q. Okay. Mr. Stein asked you about a worst-case 19  center's shortfall compared to projections in your view due
20  scenario with regard to the surgeons. Was that a projection 20  in part to fewer referrals or not?
21  concerning hospital referrals or was that a projection 21 MR. STEIN: Objection. Foundation.
22 concerning the professional services provided by the 22 BY MR. ETTINGER:
23 surgeons? If you know. 23 Q. Have you had an opportunity to review information
24 A. Idon't--1don't know on that. 24 on that subject that Mr. Stein already asked you about,
25 Q. Do you recall any pro formas done with regard to 25  Mr. Checketts?
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1 A. So the -- I know that the physicians have received 1 Mr. Stein's past five years, so --
2 fewer referrals. 2 THE COURT: I-- that's why we need to tie it
3 Q. And have the former Saltzer surgeons done fewer 3 specifically to a question asked by Mr. Ettinger.
4 cases at the surgery center than was anticipated? 4 Mr. Stein, proceed.
5 A. Thatis correct. 5 BY MR. STEIN:
6 MR. ETTINGER: Nothing further, Your Honor. 6 Q. Is fiscal year 2013 one of those years in which
7 THE COURT: Recross. 7  Saint Al's experienced a negative margin and intends to cut
8 RECROSS-EXAMINATION 8 full-time employees?
9 BY MR. STEIN: 9 MR. ETTINGER: Your Honor, I have another
10 Q. Mr. Checketts, how many full-time employees is 10  objection. Mr. Stein kept me from asking questions about
11  Saint Alphonsus Nampa already planning on cutting in 11  fiscal year 2013.
12 response to the negative margins that it experienced as of 12 THE COURT: Mr. Stein, I'm going to have to
13 the time of your deposition for fiscal year 2013? 13  sustain the objection. Anything else?
14 MR. ETTINGER: Your Honor, this is beyond the 14 MR. STEIN: Nothing else, Your Honor.
15 scope of recross, certainly. 15 THE COURT: You may step down.
16 THE COURT: I think it is, Counsel. 16 Is Mr. Checketts subject to recall?
17 MR. STEIN: Well, Mr. Ettinger asked on cross: 17 MR. STEIN: No, Your Honor.
18  "Are there other instances where you've had -- where you've 18 THE COURT: All right. Thank you, Mr. Checketts.
19 experienced a negative margin where you have cut full-time 19 Call your next witness.
20 employees?" 20 MR. POWERS: Your Honor, we call Nick Genna. Do
21 THE COURT: Well, tie it back correctly to -- it 21  we want to bring the public back into the courtroom for
22  was on redirect, not cross. But you may inquire. But it 22  that?
23  needs to be tied specifically to a question that 23 THE COURT: If you will permit it, certainly.
24 Mr. Ettinger put to the witness on redirect. 24 Counsel, while we're bringing them in, I'm going to
25 MR. ETTINGER: Your Honor, I was responding to 25 direct Ms. Gearhart to announce the exhibits that are going
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1  tobe published both based upon the court's directive on 1 THE WITNESS: Nicholas John Genna, N-I-C-H-O-L-A-S
2 September 26th and 27th. 2 J-O-H-N G-E-N-N-A.
3 #xxt COURTROOM OPEN TO THE PUBLIC *##*** 3 THE COURT: You may inquire, Mr. Powers.
4 THE COURT: Ms. Gearhart. 4 MR. POWERS: Thank you, Your Honor.
5 THE CLERK: The following depositions were 5 DIRECT EXAMINATION
6  published on September 26th, 2013: Linda Duer, Jeff Crouch, 6 BY MR. POWERS:
7  Scott Clement, Max Reiboldt, Randell Page, Michael Djernes, 7 Q Mr. Genna, would you tell us your current
8 William Savage, John Kaiser, Jackie Butterbaugh, Linda 8  position, please.
9  House, Steven Drake, and Randall Billings. 9 A. TI'm the CEO of Treasure Valley Hospital.
10 The following depositions were published today, 10 Q. How long have you held that position?
11  September 30th, 2013: Joni Stright, Geoff Swanson, Robert 11 A. Just under six years.
12  Walker, Mark Johnson, and Ed Castledine. 12 Q And what's your education level, sir?
13 THE COURT: Castledine, I think. 13 A. Ihave aB.S. in business administration from
14 Thank you, Ms. Gearhart. 14  Cal State University, Sacramento.
15 Our witness, is it Mr. Genna? 15 Q. Why don't you give us -- has your entire career
16 MR. POWERS: Yes, Your Honor. 16  been spent in the healthcare field?
17 THE COURT: All right. Step before the clerk and 17 A. It pretty much has, yes.
18 Dbesworn. 18 Q. Why don't you give us a short summary of the
19 NICHOLAS JOHN GENNA, 19 institutions you've worked at and take us up to your present
20  having been first duly sworn to tell the whole truth, 20  position, please.
21  testified as follows: 21 A. My first 17 years I worked for a company, a not-
22 MR. POWERS: Your Honor, I think we can turn the 22  for-profit community hospital system in Sacramento, based in
23  screen on. 23  Sacramento, called Sutter Health Systems. They had
24 THE CLERK: Please state your complete name and 24 approximately -- from several to close to 20 hospitals.
25  spell your name for the record. 25 And I left Sutter Health after 17 years and went
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1 to work for a company called Horizon Health Services. 1 that encompassed literally everything. Not in your
2 And then when I left Horizon Health Services, I 2 traditional sense of a CEO of a hospital. You wear very
3  went to work as the CEO of Northwest Specialty Hospitals in 3 many hats. So --
4 Post Falls, Idaho. I was there for approximately six years. 4 Q. So you arrived in Boise at Treasure Valley
5 And then I moved to Boise, Idaho, and became the 5 Hospital in 2007; is that correct?
6  CEO of Treasure Valley Hospital. 6 A. Yes,itis.
7 Q. The nature of your work at Sutter in general, if 7 Q. And your position is CEO of the organization?
8  you had to characterize it, was what? 8 A. Yes, I am.
9 A. Over17 years, I got a lot of wonderful 9 Q. Let's talk a little bit about Treasure Valley
10  experience. I started out as an accountant and worked 10 Hospital in general. How big a facility is it from the size
11  through planning and analysis, which was a very large area. 11 of the -- from the number of beds and the number of
12 I got to do anything from projections, forecasting, budgets, 12 operating rooms?
13  three-year, five-year projections to large presentations in 13 A. We have ten licensed inpatient beds, we have four
14  front of as big an audience as the board rating committees, 14  operating rooms, and three procedure rooms.
15 nationally and internationally, as well as a resource 15 Q. So even though you're primarily an outpatient
16  planning committee of Sutter Health System. 16 facility, you do have ten beds. Patients do stay in the
17 Q. And the nature of your work at Horizon was what, 17  facility overnight for one, two, sometimes more days?
18 if you had to summarize it? 18 A. Absolutely.
19 A. It was astart-up company, so at first I was a CFO 19 Q. Allright.
20  and then got into development, growth, administration, 20 A. Aslong as they're needed to stay.
21 regional role as managing several surgery centers and a 21 Q. Let's talk about the nature of the surgical
22  surgical hospital. 22 services provided at Treasure Valley Hospital. Why don't
23 Q. And the nature of your work in North Idaho or 23  you summarize that for us so that the court has an
24 Post Falls was what? 24 understanding of the type of work that's done there.
25 A. Iwasthe CEO of Northwest Specialty Hospital, so 25 A. We do ear, nose, and throat surgery. We do
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1 general surgery. We do colonoscopies as kind of in the 1 A. Yes.

2  general surgery department. We do GYN, orthopedics, which 2 Q. How many surgeons have an ownership interest?

3 includes spine in this case, a few other specialties. Over 3 A. In the neighborhood of 30.

4  time, they have done some -- we do dental, oral surgery, 4 Q. And help us understand what it means when you have

5 maybe urology, maybe a little bit of plastic surgery. 5 privileges at Treasure Valley Hospital for those one hundred

6 Q. Allright. Now, you don't have a critical care 6  surgeons who have privileges, physicians.

7 unit, do you? 7 A. Just to clarify, those one hundred are not all

8 A. We donot. 8 surgeons. We have pulmonologists, critical care docs,

9 Q You don't have an ICU; correct? 9 infectious control docs, cardiologists on staff, some of
10 A. Correct. 10 them in a consulting manner. We probably have a little bit
11 Q. You don't have an emergency room? 11  over 40 surgeons, currently of which 30 of those are owners
12 A. We donot. 12  in Treasure Valley.

13 Q. Okay. You really focus and specialize on 13 Q. Okay. So we have got 40 surgeons on staff who

14  providing outpatient surgical care? 14 have privileges and currently approximately 30 have an

15 A. Outpatient and some inpatient, yes. 15  ownership interest?

16 Q. Okay. Let's talk a little bit about what you do 16 A. Yes.

17  onadaily basis. 17 Q. Let's talk a little bit about the ownership

18 Before I get there, let me ask you a few questions 18  structure at Treasure Valley Hospital. How much of the

19  about the hospital staff. Now, you have approximately a 19 hospital is owned by these 30 surgeons, approximately?

20  hundred surgeons who have privileges at Treasure Valley 20 A. Sixty percent.

21  Hospital; correct? 21 Q. And who owns the rest of the hospital?

22 A. Yes. 22 A. A company called SCA, Surgical Care Affiliates.

23 Q And, then, you have some of those surgeons who 23 Q All right. Now, with respect to the surgeon

24 have privileges at Treasure Valley Hospital also have an 24 owners at the hospital, can you give us an idea of the

25 ownership interest; correct? 25  parameters of their ownership interest? What does it range
992 993

1 from? 1 So every day -- my office is right next to the

2 A. Aslittle as under a quarter of a percent or a 2 doctors' lounge by design. Not the biggest office. No

3 quarter of that hundred percent and as high as a little over 3  window and all, but it's by design right next to the

4 3 percent. A little over 3 percent is the most. 4 doctors' lounge. Every day, I spend time interacting with

5 Q. And with respect to those owners, they have a 5 the doctors first thing in the morning. I get the surgical

6  particular interest that they pay a sum of money for; 6 schedule in advance a day or days before, and I interact

7  correct? 7  with them. Get feedback. They are very actively

8 A. Yes, they buy in, mm-hmm. 8 participating in the operations of Treasure Valley.

9 Q. Okay. And they own a percentage of the shares of 9 I make time every single day to round on patients
10 Treasure Valley Hospital. Is that fair? 10 in the inpatient unit, as well, and oftentimes interact with
11 A. Yeah, mm-hmm. 11  their family members in the lobby and in the waiting rooms,
12 Q. And then, every year, they're entitled - if there 12 as well as in the room when they are recovering or in
13  is a profit, every year they're entitled to a particular 13 the -- in the PACU, the recovery for the outpatients, as
14  distribution that's set in that given year; correct? 14 well
15 A. Yes. 15 Q. Okay. Letme ask a few follow-up questions on
16 Q. Now, let's talk about the day-to-day operations at 16 that.

17  the hospital. And I'm interested in how you interact with 17 A. Sure.

18 physicians, staff, and patients on a daily basis at Treasure 18 Q. With respect to the patients, you say you round on
19 Valley Hospital. Help us understand that if you would. 19  them. Help us understand what you mean by that and give us
20 A. Well, a typical day -- there is really no such 20  anexample of a typical interaction you might have with a

21 thing as a typical day. But every day I carve out a large 21  patient on a regular basis.

22  portion of my day to interacting with our customers. And I 22 A. Typically, on the inpatient side, we get our

23  would identify our customers as obviously the surgeons who 23  patients up and moving around very quickly. Feel -- the

24 work at Treasure Valley Hospital as well as the patients and 24 doctors really demand that. It feels like they recover

25  the patient family members. 25 faster. There are fewer complications from laying in a bed
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1  after surgery. Getthem up and moving around. 1 werecognize teammates that have been recognized by patients
2 I frequently make it a point of -- if I don't see 2 inletters.
3 them walking up and down the hallways after surgery, I 3 Q. Do you work on a daily basis with physicians on
4 connect with the nurses' station and see -- make sure I 4 staff as well as physician owners in -- in checking and
5 don't go into a room when they are sound asleep or busy. I 5 improving and sustaining the quality of care at Treasure
6 gointo the rooms and introduce myself and talk to those 6  Valley Hospital?
7  patients. Oftentimes, their spouses are with them or family 7 A. Absolutely. Every day.
8 members or friends, and I speak to them, as well, introduce 8 Q You serve on committees, I take it, at the
9  myself as the CEO, and ask for feedback, ask for ways we can 9  hospital?
10 improve, ask for how they're doing, and let them know that 10 A. Ido.
11  if they have any questions at all -- typically, I even give 11 Q. Give us an idea of the top three committees that
12 them a business card -- if they have any questions, they can 12 youserve on at the hospital.
13 contact me. 13 A. Governing board. Participate in all the
14 Q. Okay. Do you also gather information about 14  partnership meetings, typically present part of that agenda.
15 patient care at Treasure Valley Hospital through your own 15 MEC, quality improvement, performance improvement. Surveys
16  surveys that you do with respect to patient satisfaction? 16 forjoint commission, Medicare, Medicaid. Quite a few.
17 A. We do. We hand out patient satisfaction surveys 17 Q. It'strue, isn'tit, that, in effect, the surgeon
18 to every patient that comes through Treasure Valley. And we 18 owners of Treasure Valley Hospital are, in part, individuals
19 getinformation back. We also have compiled a huge binder 19  youreport to in your job; correct?
20  of letters that we receive as well as patient satisfaction. 20 A. Absolutely. The entire team feels like they know
21  Weregularly go through these with our leadership team at 21 who the customer is as well as who the owners are.
22 quarterly teammate meetings with the entire staff at 22 Q. 1In the course of your responsibilities, is it fair
23  Treasure Valley as well as with the physicians, MEC, 23  tosay that one of your primary jobs is to attract surgeons
24 governing board, partnership meetings. And we -- we 24 to Treasure Valley Hospital, let them know what the hospital
25 interact. We respond to these requests for improvement, or 25  does, let them know what it's all about, and attempt to
996 997
1  attract them to Treasure Valley Hospital and get a feel for 1 Hospital, from a surgeon standpoint, what do you stress to
2 how the hospital operates? Is that part of your 2 those surgeons when you're attempting to attract them to
3 responsibility? 3 Treasure Valley Hospital?
4 A. Very much so. 4 A. Because we specialize in what we do, not only do
5 Q. Are you always interested in attracting surgeon 5 we have extremely well-trained staff in the particular
6  owners to the hospital, potential surgeon owners? 6  specialties that they practice in, we really, really
7 A. Where that's an appropriate fit, absolutely. 7  streamline for efficiencies things like the turnover time
8 Q. Without those surgeon owners, Treasure Valley 8 between cases. On average, our turnover time is 10 minutes
9  Hospital would not exist; correct? 9  to 12 minutes between cases. We're able to do that because
10 A. Yes. 10  of specializing and the setup and nature of our plant, the
11 Q. Soin terms of your surgical staff, when you're 11 way it was designed.
12  talking to physicians and trying to attract them to Treasure 12 In my days at Sutter Health and most hospitals,
13  Valley Hospital, what do you tell them about the quality of 13 it's closer to an hour, hour and a half between cases.
14  care at Treasure Valley Hospital with respect, for instance, 14 Q. And that's, obviously, attractive to surgeons
15 tonursing care? 15 because they can perform more cases in a shorter period of
16 A. We--just respect to nursing care, we -- our 16  time?
17  patient-to-nurse ratios are one to one, sometimes two nurses 17 A. Yes. They only have so much OR time available to
18 to one patient, and probably at some point in time, they 18 them.
19  could be as two -- two patients per nurse, so two to one. 19 Q. Do you in any way discourage the referrals of
20  One to one to two to one. 20  Medicare patients to Treasure Valley Hospital?
21 Q. Is that a very favorable ratio when it comes to 21 A. Absolutely not.
22  patient care? 22 Q. Let's go through your general surgical mix at
23 A. It's absolutely favorable. It's so not the norm 23  Treasure Valley Hospital. Approximately, how many -- what
24 in healthcare, yes. 24 percentage of your patients at Treasure Valley Hospital are
25 Q. With respect to efficiencies at Treasure Valley 25  Blue Cross, third-party payor patients?
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1 A. Again, it varies throughout month to month and 1 the physicians. We want to make sure they're engaged in the
2  year to year but in the nature of high 20s, I would say. 2 day-to-day operations, they're involved in the care and the
3 Q. High 20 percent? 3 improvement of care. So, typically, they work at Treasure
4 A. High 20 percent. Blue Shield and other, 7 or 8, 4 Valley Hospital to see if it's a good fit for their practice
5 10 percent. 5 for some time. Supply and demand of shares available,
6 Q. Okay. You're anticipating my questions. 6 sometimes that could be many years. And then -- and
7 A. TI'msorry. 7  sometimes it can be a shorter period of time.
8 Q. Regence is another how many? 8 And if it is truly a good fit, they find value in
9 A. Ten, 10 percent or so. 9  the care. They find value in the productivity they're able
10 Q. How about Medicare? 10 to get from their OR time at Treasure Valley Hospital.
11 A. Medicare in the 30 percent range. 11  Thereis a discussion about ownership. And that discussion
12 Q. Now, do you also talk to physicians about the 12 includes the very large risk of investing in Treasure Valley
13 lower cost of care at Treasure Valley Hospital compared to 13 Hospital. Have a lot of discussions with them. There is
14  other hospitals? 14  some concern about if they invest in Treasure Valley
15 A. Absolutely. That's -- that's something we work 15 Hospital how that will impact their referral sources, and
16  with physicians day to day, and we couldn't -- we couldn't 16  those kinds of discussions happen.
17  provide the low cost that we're known for without 17 MR. STEIN: Objection, Your Honor. Hearsay.
18 involvement of the -- of the physicians. 18 THE COURT: I'm sorry, Counsel. I was not
19 Q. Okay. With respect to investments, do you talk to 19 tracking.
20  physicians about investments? 20 MR. STEIN: The question was: What do you tell
21 A. Yes. We do talk to them about investments. 21  them about an investment in Treasure Valley Hospital?
22 Q. What do you tell them about an investment in 22 THE COURT: We're probably getting to where it's
23 Treasure Valley Hospital? 23 nonresponsive to that original question.
24 A. Well, typically, they get credentialed, get on 24 Mr. Powers, let's get a question back before the
25  staff at Treasure Valley Hospital. It is a partnership with 25  witness.
1000 1001
1 MR. POWERS: Certainly, Your Honor. Certainly, 1 Q. Let's talk a little bit about what you can't do at
2 Your Honor. 2  Treasure Valley Hospital in trying to attract physicians.
3 BY MR.POWERS: 3 Youcan't -- you can't offer long-term employment contracts
4 Q. Sowith respect to the risk involved in investing 4 tosurgeons, can you?
5 in Treasure Valley Hospital, what do you tell these 5 A. No.
6 surgeons? 6 Q. And you can't buy up or buy out primary care
7 A. Ishare financial information. We do talk about 7  groups and move them into your system, can you?
8 therisk. They share the risk in their concerns with me at 8 MR. STEIN: Your Honor, could I just ask, since
9 that point. But there are inherent risks with every 9 this is direct examination, that we not have such leading
10 investment. And they need to be a qualified investor to be 10 questions.
11  able to invest. In other words, they need to know that 11 MR. POWERS: I'm trying to lay a foundation,
12 they're arisk. We make sure that we pointed that out to 12 Your Honor.
13  them. 13 THE COURT: I think it is foundational.
14 Q. Okay. With respect to the rewards of Treasure 14  Mr. Powers, obviously as we move away from foundational
15 Valley Hospital, do you share your financial statements with 15 matters, I will assume it will be less leading. Go ahead
16  them? 16  and proceed.
17 A. Absolutely. With any investment you would have to | 17 MR. POWERS: Thank you, Your Honor.
18 share the financials. 18 BY MR. POWERS:
19 Q. Do you share -- do you share the fact that there 19 Q. Let's talk a little bit about the pool of surgeons
20  have been dividends paid to other shareholders in previous 20 that are available in the community for you to attempt to
21  years? 21  attract to Treasure Valley Hospital. Since 2008, has that
22 A. Ido. Igive them as much history about the 22 pool of surgeons become smaller?
23  operations that -- 23 A. Extremely smaller.
24 Q. Do you share the rate of return for them? 24 Q. Okay. And as you're the CEO of this organization,
25 A. Yes. 25 Itake it that you're involved in long-range planning; is
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1 thatright? 1 is.
2 A. Yes. 2 Q. Allright. Now, with respect to your plan and the
3 Q. Am I correct in saying that one of the things you 3 future, did you set out to attempt to attract particular
4 do with respect to long-range planning is you look to the 4 spine surgeons in the community to Treasure Valley Hospital?
5 future to see what the prospects are for attracting other 5 A. Wedid.
6 physicians? 6 Q Now, in the 2008, 2009 time period, there were a
7 A. Yes. 7  number of transactions that began to take place by
8 Q. In 2009 or so, did you come up with a plan for 8  St. Luke's in the Treasure Valley healthcare marketplace; is
9 attempting to attract a particular type of surgeon to 9 that correct?
10 Treasure Valley Hospital? 10 A. Yes,itis.
11 A. Inanalyzing the data that kind of paramixes -- or 11 Q. And those transactions included the Riverside, the
12 specialty mix we get, and the fact that we're able to keep 12 proposed Riverside Hospital that was a surgical hospital;
13  our costs down in spine, orthopedic, specifically spine, we 13 correct?
14  did set out to do -- to try to attract a little more spine 14 MR. STEIN: Your Honor, I think we're starting to
15 surgeons. We had some spine work that we were already 15 move away from foundation to just Mr. Powers testifying
16 doing, but we tried to get more into that, yes. 16 here.
17 Q. Why was spine work something that was attractive 17 THE COURT: All right. Il -- Mr. Powers,
18 to you with respect to future planning for Treasure Valley 18 rephrase.
19 Hospital? 19 MR. POWERS: Certainly, Your Honor. I'm sorry.
20 A. Well, while the implant costs can be much higher, 20 BY MR. POWERS:
21  the net revenue per case, as well, is higher. 21 Q. Let's talk about those transactions, if you would,
22 Q. What's that a function of? 22 the significant transactions that occurred in the
23 A. The amount of surgery, the larger amount, as well 23 marketplace that involved St. Luke's starting in 2009.
24  as the reimbursement rates for those, the risks involved in 24 Can you recall for me in general and identify for me
25  spine surgery, but for the most part, the type of surgery it 25  those transactions that most greatly affected Treasure
1004 1005
1 Valley Hospital, starting in 2009. If you can do it in 1 MR. POWERS: I'll lay the foundation.
2  chronological order. 2 THE COURT: If you would. Counsel, let me back
3 A. Yes. In 2009, there was -- the surgical hospital, 3 up. Is this in Nampa we're talking?
4  large surgical hospital that was in the plans, and I'm very 4 MR. POWERS: No, Your Honor.
5 familiar with it because I interviewed for that job. They 5 THE COURT: I assume not.
6 asked me to interview for that job in 2007. So that -- that 6 MR. POWERS: No. This is in Boise.
7  project was purchased by St. Luke's. That included a very 7 THE COURT: All right. Proceed.
8 large orthopedic group, Intermountain Orthopaedics, aswell | 8 BY MR. POWERS:
9 asapretty large spine group and several other groups. I 9 Q. Let me ask you the question. Was this Riverside
10 want to say there were more than or at least 20 surgeons 10 Surgical Hospital planned to be located in the city of
11 involved in that deal. 11  Boise?
12 Q. Allright. Now, let me interrupt for a second. 12 A. It was, kind of downtown, midtown.
13 Let's get some clarity here. This was not a hospital that 13 Q. Let's talk a little bit about what you know about
14 was built; correct? 14  this project and talk foundation. You interviewed for the
15 A. No. It didn't quite get off the ground. They 15 job as a CEO of this -- this organization?
16 got-- 16 A. While I was employed in north Idaho at Northwest
17 Q. So this was a planned hospital; correct? 17  Specialty Hospital, I was contacted by the group of
18 A. Yes. 18 physicians that were in charge of that project, and they
19 Q. And was this a hospital that was planned to be put 19 asked me to come down and interview. I kind of said, you
20 together by a group of surgeons? 20 know, I'm not really interested. I'm happy where I am. But
21 A. Yes,itwas. 21 they needed some, if nothing else, consulting help. SoI
22 Q. Allright. And that -- that plan did not move 22 met with several of the docs. Ilooked through the pro
23 forward because a deal was struck with St. Luke's; is that 23 forma. I got very intimately involved with what they were
24 right? 24 planning.
25 MR. STEIN: Objection. Lack of foundation. 25 Q. And what were they planning?
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1 A. They were planning to build a very large surgical 1 A. Part of that deal included an MSO, and the MSO had
2 hospital with -- they had a very large group of orthopedists 2 anoncompete.
3 and spine surgeons, including pediatric orthopedists, and it 3 THE COURT: Just a moment. MSO?
4 sounded like a very large all-physician-owned project that 4 THE WITNESS: Yeah.
5 they were planning on doing. 5 THE COURT: What is the acronym?
6 Q. And then -- then the transaction that occurred 6 THE WITNESS: Medical service organization.
7  that you're aware of with St. Luke's, was that -- that group 7 THE COURT: Thank you.
8  of surgeons entered into a deal with St. Luke's and the 8 BY MR. POWERS:
9  project was not moving forward. Is that fair? 9 Q. Am I correct in saying that certain orthopedic
10 A. Yes. That project was purchased by St. Luke's, 10  surgeons that were involved in that group were then
11  including the ground that they had bought for the hospital 11 precluded from investing in Treasure Valley Hospital?
12 andisstill on -- 12 MR. STEIN: Objection. Lack --
13 Q. And one of the surgical groups in Boise that you 13 THE WITNESS: Yes.
14 referenced is Intermountain Orthopaedic Surgery; right? 14 MR. STEIN: Move to strike. Lack of foundation.
15 A. Yes. 15 THE COURT: Sustained.
16 Q. Describe that surgical group, its size and 16 MR. STEIN: Also relevance. I mean, I'm not
17  preeminence in Boise for us, please. 17  sure -- I'm not sure what any of this has to do with the
18 A. It was clearly the largest orthopedic group in 18  Saltzer transaction.
19 town. At the time, 10 or 12, maybe, maybe more surgeons at 19 MR. POWERS: Let me try to lay a better
20 thetime. Covered all of the orthopedic specialties, 20  foundation.
21  including pediatrics, as well as a spine group that was 21 THE COURT: I'll overrule the objection on
22  involved with that, as well. 22  relevance grounds, but as to foundation, I will sustain the
23 Q As a result of that transaction, did that diminish 23  objection.
24 the pool of surgeons available to you to attempt to attract 24 BY MR. POWERS:
25  to Treasure Valley Hospital? 25 Q. With respect -- with respect to your knowledge of
1008 1009
1 the preclusion of orthopedic surgeons from practicing or 1  recruitment at Treasure Valley, and that's as far as he can
2 being able to practice at Treasure Valley Hospital, did you 2 go. And if he is wrong, then, of course, you can point that
3 gain information from your discussions with your physician 3 outon cross. ButI think his understanding, whether he is
4 owners at Treasure Valley regarding the terms of the 4 correct or not, has some bearing upon the competitive impact
5 transaction and whether physicians would be precluded? 5  of the acquisition and position of Treasure Valley. So I'll
6 A. 1did. Iread the document. I have seen the 6  overrule the objection but allow the witness to answer only
7  document, and I saw the MSO. 7  based upon what he understands, and it's only admitted for
8 THE COURT: Which document are you talking about? 8  that purpose, not for the truth of what he is testifying to.
9 THE WITNESS: The document with those surgeons and | 9 MR. POWERS: Sure.
10  St. Luke's for the River Street surgical hospital. 10 THE COURT: Because it is either a best evidence
11 BY MR.POWERS: 11 problem or a hearsay problem or both.
12 Q. Riverside? 12 MR. POWERS: Very good.
13 A. Riverside. I'm sorry. 13 THE COURT: Proceed.
14 MR. STEIN: Your Honor, I'll object, then, on best 14 MR. POWERS: Thank you, Your Honor.
15 evidence grounds. I don't know what document he is talking 15 BY MR. POWERS:
16 about. The first question was prohibited from investing in 16 Q. Your understanding as the CEQ of Treasure Valley
17  Treasure Valley Hospital. The second question was very 17  was as a result of the Riverside Surgical Hospital
18 different. It was prohibited from practicing at Treasure 18 transaction, there were certain key surgeons that were
19 Valley Hospital. If we're going to base this on some 19  precluded from involvement in Treasure Valley Hospital?
20 document -- 20 A. An extremely large portion of the people involved.
21 MR. POWERS: If he has knowledge as a result of 21 Q. Okay. Whether that be involvement as having
22 his position as CEO of Treasure Valley Hospital, Your Honor, 22 privileges or whether it be involvement as being owners. Is
23  about this transaction, in talking -- 23  that fair?
24 THE COURT: The witness can testify as to his 24 A. Yes.
25 understanding as to whether these physicians were subject to 25 Q. Allright. Now, let's move on to the other
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1 transactions. What was the next transaction that occurred 1  St. Luke's buy River Street Surgical Center?
2  thatinvolved St. Luke's that impacted Treasure Valley 2 A. They bought a hundred percent of it.
3 Hospital? 3 Q. And who comprised -- what physicians comprised
4 A. The next one was the purchase of River 4 River Street Surgical Center, in general? How would you
5  Street -- I'm sorry -- River Street Surgery Center, also 5  describe that surgical mix?
6 referred to as OSI Orthopedic Surgery Center. 6 A. There was a group of approximately 13 orthopedic
7 Q. So wehave got -- a little confusing. We have got 7  surgeons involved in that project.
8 Riverside Surgical Hospital; correct? 8 Q. And as a result of that particular transaction,
9 A. Mm-hmm. 9  were -- were certain surgeons precluded from being involved
10 Q. Which was a planned hospital that was never 10  in Treasure Valley Hospital?
11 constructed. And then we have River Street Orthopedic 11 MR. STEIN: Your Honor, same objections.
12 Surgical Center; correct? 12 THE COURT: Same ruling.
13 A. Yes. 13 MR. STEIN: If it's not being offered not for the
14 Q. Okay. And that particular transaction occurred in 14 truth of the matter, then I'm fine.
15 what year? 15 THE COURT: Precisely. I'll allow the witness to
16 A. 1think it finalized in 2011. 16 testify as to his understanding, but I won't -- but not for
17 Q. You sure about that? 17  the truth of -- you know, there may be other witnesses who
18 A. It might have been earlier than that. 2010. 18 can so testify, but I think we either have a hearsay problem
19 Q. Do you have a memory of when it finalized? 19  or abest evidence problem.
20 A. 1think June of 2010 was when it finalized. I'm 20 Proceed.
21 not positive. 21 MR. POWERS: Thank you, Your Honor.
22 Q. Allright. Let's talk a little bit about the 22 BY MR. POWERS:
23  impact of the surgical center, the River Street Surgical 23 Q. You can answer the question, Mr. Genna.
24 Center on Treasure Valley Hospital. Explain to us what 24 A. Of the physicians involved in that project, at the
25  occurred in terms of the basics of the transaction. Did 25  point of the sale, the physicians that had an ownership in
1012 1013
1 Treasure Valley Hospital could maintain that ownership. In 1 break, but I'm going to allow you to go just for a few more
2  other words, they were grandfathered in. The ones that 2 minutes. Pick a spot in the next five minutes where we can
3 didn't, couldn't -- could not invest in Treasure Valley 3 break. Go ahead.
4  Hospital. 4 MR. POWERS: Thank you, Your Honor.
5 Q. Okay. And did that transaction diminish the 5 BY MR. POWERS:
6 overall pool of available surgeons for you to attract to 6 Q. Describe BOC for the court, please. What type of
7  Treasure Valley Hospital? 7  orthopedic group was BOC?
8 MR. STEIN: Same objection. 8 A. Itwas a group of at least five orthopedic
9 THE COURT: And same ruling. 9 surgeons, including spine, sports medicine, general
10 THE WITNESS: Yes. By at least -- by several 10 orthopedics, pediatric orthopedics. Five very busy
11  additional orthopedic surgeons. 11  orthopedic surgeons.
12 BY MR. POWERS: 12 Q. And were some of Boise Orthopedics' surgeons on
13 Q. So what was the next transaction by St. Luke's in 13  staff at Treasure Valley Hospital?
14  the healthcare marketplace that impacted Treasure Valley 14 A. All of them were.
15 Hospital? 15 Q. And did some Boise Orthopedics surgeons before
16 A. There were a few single physician employments, but | 16 this transaction perform surgery at Treasure Valley
17  Ithink the next biggest one was Boise Orthopedics -- 17  Hospital?
18 Q. Is Boise Orthopedic referred to as Boise 18 A. Yes. They all did.
19  Orthopedic Clinic properly? 19 Q. And did some Boise Orthopedic Clinic orthopedic
20 A. BOC, yes. 20  surgeons have an ownership interest in Treasure Valley
21 Q. And the acronym that everybody in this town throws |21  Hospital?
22 around for them is BOC; correct? 22 A. Atleast three of them did, yes.
23 A. Yes. 23 MR. POWERS: Your Honor, this is probably as good
24 Q. And with respect -- 24 aplace as any to stop.
25 THE COURT: Counsel, we're about where we take the | 25 THE COURT: Just a moment. I want to
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1 finish -- all right. All right. We will be in recess for 1 Hospital?
2 15 minutes. Counsel, I will really try hard to hold this to 2 A. Three of the five, yes.
3 15 minutes. We had problems with a copy machine on 3 Q. Okay. I want to review here with you the
4 something, which is why the last break got a little bit 4 performance by Boise Orthopedic Clinic at Treasure Valley
5 long. Please try to be in your seat in about 15 minutes. 5  Hospital starting in 2008, and I want to follow along with
6 We'll be in recess. 6  the demonstrative chart that's in front of you and in front
7 (Recess.) 7  of the court.
8 #xtCOURTROOM REMAINS OPEN TO THE PUBLIC***** | 8 It appears that Boise Orthopedic Clinic surgeons
9 THE COURT: Mr. Genna, I'll remind you you are 9  performed surgery at Treasure Valley Hospital in 2008, and
10  still under oath. 10  the number appears to be 443 cases; is that correct?
11 You may continue your examination of the witness. 11 A, Yes.
12 MR. POWERS: Thank you, Your Honor. 12 Q. Okay. And the percentage of the total surgeries
13 BY MR. POWERS: 13  performed at Treasure Valley Hospital compared to the BOC
14 Q. Mr. Genna, when we took our second break, we were 14 surgeons in 2008 was 11 percent?
15 talking about Boise Orthopedic Clinic, or BOC. 15 A. Yes.
16 I would like to ask that the BOC -- St. Luke's 16 Q And in 2009, total number of BOC cases at Treasure
17  acquisition of Boise Orthopedic Clinic June 2010 17  Valley Hospital were 490; correct?
18  demonstrative be put up, please. 18 A. Yes.
19 Now, Mr. Genna, before we broke, you were pointing out 19 Q. And the percentage of total cases at Treasure
20  that there were several members of Boise Orthopedic Clinic 20  Valley was 10 percent; is that right?
21  who had privileges at Treasure Valley Hospital before the 21 A. Yes,itis.
22  St. Luke's acquisition; correct? 22 Q 2010 -- and the transaction occurred on June 1st,
23 A. Yes. 23 2010, with BOC and St. Luke's; is that right?
24 Q. Okay. And you also mentioned that I think there 24 A. Itdid
25  were three surgeons who were owners in Treasure Valley 25 Q. Okay. 2010, the total number of surgeries at
1016 1017
1 Treasure Valley Hospital Boise were 60 by BOC surgeons; 1 BOC surgeons at Treasure Valley; correct?
2 correct? 2 A. Correct.
3 A. Yes. 3 Q. Has that continued in 2012 and 2013?
4 Q. And that represented 1 percent of overall cases at 4 A. Yes,ithas.
5  Treasure Valley in the year 2010? 5 Q. So, clearly, that acquisition had a direct impact
6 A. That's rounding up, yes. 6  on Treasure Valley Hospital?
7 Q All right. And then in 2011, there were zero 7 A. Yes,itdid.
8  cases before -- 8 Q. And do you suspect that - that you have any
9 THE COURT: Counsel, just a moment. Ms. Gearhart 9  opportunity to attract Boise Orthopedic Clinic surgeons to
10  just pointed out to me that this is marked confidential, 10  Treasure Valley Hospital in the future?
11  attorneys' eyes only. I'm assuming that is not the case, or 11 A. No. I've met with them and talked to them, and I
12  do we need to turn this off? 12 don't expect to have any opportunity for them to work at
13 MR. POWERS: No, we don't need to turn it off, 13  Treasure Valley.
14 Your Honor. It was marked in discovery. I don't think it's 14 Q. And is it your understanding they are employed at
15 necessary here today in direct, but I appreciate -- I 15  St.Luke's?
16  appreciate that point, Ms. Gearhart's point. 16 A. They are.
17 THE COURT: Iwill confess, I was asleep at the 17 Q. Solet's talk about chronologically the next
18  switch, but Ms. Gearhart pointed it out in an instant 18 transaction that occurred here in the healthcare field in
19  message out of a great deal of concern. 19  Boise with respect -- that had an impact on Treasure Valley
20 MR. POWERS: It's my responsibility, Your Honor. 20  Hospital. What was the next transaction that occurred and
21  Ishould have explained it. I'm sorry. I appreciate 21  approximately when did it occur?
22 Ms. Gearhart's observation. 22 A. Boise Surgical, I think, was the next project that
23 THE COURT: Go ahead and proceed. 23  alarge group of general surgeons -- I want to say at least
24  BY MR. POWERS: 24 six -- six or seven. They, too, became employed by St.
25 Q. Soin 2011 there were no surgeries performed by 25 Luke's and don't expect them to -- to work at Treasure
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1 Valley. 1 of working at Treasure Valley Hospital.
2 Q. I'msorry. Ican't hear you, sir. 2 Q. Do you expect in the future you will have any
3 A. TI'msorry. I don't expect them to work at 3 opportunity to recruit or attract Boise Surgical surgeons to
4  Treasure Valley Hospital anymore based on meetings with some | 4  Treasure Valley Hospital?
5 of them. 5 A. No.
6 Q. That transaction occurred, I believe, at the -- I 6 Q. Now, as part of your plan to promote and attract
7  believe in 2012; is that correct? 7  spine surgeons to Treasure Valley Hospital, in 2012 -- in
8 A. Yes. 8 2011, you were able to attract an independent spine surgeon
9 Q. Now, none of those -- none of the surgeons at 9  who happens to be a neurosurgeon to Treasure Valley
10  Boise Surgical were on staff at Treasure Valley Hospital; is 10 Hospital; correct?
11 thatright? 11 A. Yes, we were.
12 A. No. There was one. And we had talked 12 Q. And that independent spine neurosurgeon is a very
13  about -- talked with several others about privileges at 13 busy spine surgeon, has a high volume; is that right?
14  Treasure Valley Hospital. 14 MR. STEIN: Your Honor, leading.
15 Q. So there was one surgeon who had privileges -- 15 THE COURT: It is leading.
16 A. Yes. 16 MR. POWERS: Sorry. Sorry, Your Honor. Just
17 Q. - from Boise Surgical at Treasure Valley 17  thinking about time in the back of my mind.
18 Hospital? 18 THE COURT: I understand.
19 A. Yes. 19 BY MR. POWERS:
20 Q. Okay. Does he still have privileges? 20 Q. The independent spine surgeon that you hired, what
21 A. No. 21  type of volume did he have?
22 Q. Did he relinquish his privileges at the time of 22 A. I'msorry. We didn't hire him.
23  the transaction? 23 Q. I'msorry.
24 A. Itbecame time for recredentialing, and he -- he 24 A. He--
25 didn't re-up. We contacted him, and he said he had no plans 25 Q. That you -- that you attracted to Treasure Valley.
1020 1021
1 A. One of the more prominent independent spine 1 Valley Hospital?
2  surgeons started working at Treasure Valley Hospital. He 2 A. Yes. We have tried to attract as many in that
3 got credentialed through our efforts and started working at 3 group. So we had a third surgeon in that group apply for
4  Treasure Valley Hospital. And we saw -- with his 4 privileges at Treasure Valley Hospital.
5 satisfaction and his patients' satisfaction, we saw his 5 Q. Now, when a surgeon applies for privileges, you
6 volume grow quite a bit. 6  have to send out a request to the hospitals where he has
7 Q. And has that volume growth continued at Treasure 7  privileges to check on his or her credentials; correct?
8  Valley Hospital with that surgeon? 8 A. Yes. There is a large process to get
9 A. Yes, it has. 9 credentialed, and that includes sending out where he is
10 Q. And have you been able to attract another 10  currently working and getting feedback on peer review, as
11  neurosurgeon to Treasure Valley Hospital in the last year? 11 well
12 A. Yes. We were able to attract another in that 12 Q. Okay. And with respect to this particular surgeon
13 independent but that group. 13  inlate 2012, did you send those requests to St. Luke's and
14 Q. For those -- those high-margin, high-value cases? 14  Saint Al's?
15 A. Yes. 15 A. Wedid.
16 MR. STEIN: Object to form. I don't think that's 16 Q. Shortly thereafter, was that surgeon's application
17  been established. 17  withdrawn from Treasure Valley?
18 MR. POWERS: I think we have gone through the 18 A. Ttwas.
19 value. 19 Q. And shortly thereafter, did you come to find that
20 THE COURT: Overruled. Overruled. 20  he had become employed at St. Luke's?
21 MR. POWERS: Okay. Thank you. Excuse me, 21 A. Yes.
22 Your Honor. 22 Q. Do you suspect that you have the opportunity to
23 BY MR. POWERS: 23  attract that particular neurosurgeon to Treasure Valley
24 Q. In 2012, did you have the opportunity to attempt 24 anytime in the next several years?
25  to attract another neurosurgeon in the community to Treasure 25 A. No. Again, we followed up with him, and he
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1 said-- 1 question.
2 MR. STEIN: Objection. Hearsay. 2 Why don't you tell us how you were able to attract
3 THE COURT: Sustained. 3 Saltzer surgeons to Treasure Valley Hospital.
4 MR. POWERS: Thank you, Your Honor. 4 A. Prior to -- prior to me starting in Boise at
5 BY MR. POWERS: 5 Treasure Valley, one Saltzer surgeon had been working at
6 Q. Now, the next transaction -- tell us what the next 6 Treasure Valley prior to me arriving, and we went out and
7  transaction was here in the Treasure Valley that had an 7  met with several other surgeons. I met with the Saltzer
8 impact on Treasure Valley Hospital with respect to 8 leadership, the CEO as well as the CFO, Bill Savage and
9 St Luke's. 9  Ms. Powell, Nancy Powell. We worked with the Saltzer
10 A. It was the Saltzer transaction. 10 surgeons. They showed interest. Kind of a few at a time
11 Q. And when did you -- when did you first become 11  started working at Treasure Valley. They -- they liked the
12 aware of the possibility of the Saltzer-St. Luke's 12 service at Treasure Valley. They liked the clinical
13  transaction occurring? What year was it? 13  outcomes. They liked the convenience as well as the
14 A. It was probably 2009, late 2009. 14  productivity.
15 Q. That there was some discussion? 15 So, over -- over a course of a couple years, we
16 A. There was quite a bit of discussion, yes. 16 had seven Saltzer surgeons working at Treasure Valley quite
17 Q. And have you followed that discussion up to the 17 abit.
18 present? 18 Q. Okay.
19 A. Yes, I have. 19 A. Alarge chunk.
20 Q. And in 2012 -- we know in November of 2012, the 20 Q. Was there a payor mix similar to the average payor
21  acquisition was announced, Treasure Valley -- or St. Luke's 21  mix that you described earlier at Treasure Valley?
22 acquisition of the Saltzer group. 22 A. Yeah.
23 Let's talk a little bit about the participation of 23 Q. Okay. Isit correct to say, then, that from 2008
24  Saltzer surgeons at Treasure Valley Hospital. If you can 24 to 2011, you were able to grow that Saltzer surgeon case
25 give the court an idea of -- well, let me ask a better 25  count to Treasure Valley Hospital?
1024 1025
1 A. They became a large percentage, in the 40s. And 1 Q. And the Saltzer -- the Saltzer surgeons, as we're
2  thatkind of coincided with us thinking about spine work, as | 2 referring to them, they were also owners in Treasure Valley
3  well, to diverse a little bit. 3 Hospital?
4 Q. We're going to get into those numbers in a bit, 4 A. Yes.
5 DbutIwant to -- I want to cover a few other issues before 5 Q. So you had discussions with them relative to the
6 we get into the Saltzer numbers specifically. 6 discussions they were having as members of Saltzer with
7 Why don't you -- why don't you tell us what your 7 St Luke's; correct?
8 thought was when you found out that St. Luke's had acquired | 8 A. Yes.
9 Saltzer. What were the concerns that you had as a CEO of 9 Q. And did those discussions surround the issue of
10 Treasure Valley Hospital? 10 maintaining their interest in Treasure Valley Hospital?
11 A. Well, I had been working with -- with Saltzer, 11 A. They did.
12 specifically with John -- Dr. Kaiser, as the president of 12 Q. And still becoming a part of St. Luke's?
13  Saltzer, throughout the process as well as the surgeons that 13 A. There were different variations to the mix.
14  worked at Treasure Valley who were part of the board at 14  Dr. Kaiser played a very active role in --
15 Saltzer: Dr. Williams, Dr. Curran, and others. 15 Q Let me ask some questions. Let me ask some
16 And the discussion varied in a lot of ways, but as 16  questions.
17 it grew over time, it clearly became an employment model. 17 The question was -- I've got to remember the question
18 So it got very concerning -- 18 now. Were your discussions with the Saltzer surgeons, which
19 Q Okay. 19 included Dr. Kaiser, were those discussions about the notion
20 A. - towards the end. 20  of maintaining their interest in Treasure Valley Hospital
21 Q. And Dr. Kaiser at one point in time was an owner 21  and still cutting a deal with St. Luke's?
22  in Treasure Valley Hospital; correct? 22 A. Yes.
23 A. Yes, he was. 23 Q. Allright. And in the course of those
24 Q Dr. Kaiser is the leader of Saltzer; correct? 24 discussions, did you have occasion to talk with, amongst
25 A. Heis the president, yes. 25  other Saltzer surgeons, Dr. Kaiser?
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1 A. Yes. 1 A. Clearly, yes. From --
2 Q. And tell us the nature of those discussions from a 2 Q. Inwhat way?
3 chronological standpoint, when they first started and what 3 A. From--
4 the focus of those discussions were with Dr. Kaiser about 4 Q. You run a surgical hospital. In what way?
5 maintaining his interest at Treasure Valley Hospital. 5 A. Right. The -- it's not only the surgeon getting
6 A. He -- he was active at Treasure Valley Hospital, 6  much, much smaller, but all of the surgeons in town get
7 and he wanted to continue to be active at Treasure Valley 7  their referrals from various sources that they developed
8 Hospital, and there was some discussion as to how they were 8 over years. And when a group the size of over 50 doctors
9 going to -- he, specifically, as well as the other 9 and they have been in the community for, I think, 54 years
10 surgeons -- do that. There was discussion about the deal 10  at the time, when they're -- a group that big is looking at
11 and how it would work. He shared documents and even talked | 11  going away, that's -- that's pretty much the biggest group
12 to, I think, SCA legal at one point in time about it. 12 intown that is independent and had been referring to
13 But up until I want to say 2010, he was very 13 surgeons that do work at Treasure Valley Hospital.
14  engaged in seeing if the deal could be structured so that he 14 Q. Asthe CEO of a surgical hospital, what do you
15  could still keep his shares at Treasure Valley Hospital. We 15 know about the value of primary care physician referrals
16  had alot of conversations at that time. At some -- 16  with respect to surgical cases, the relationship?
17 Q. Did you also converse with the other Saltzer 17 A. Other than getting cases through the -- through
18 surgeons? 18 the emergency room, that is the primary way that they get
19 A. Yes. There were many meetings specifically with 19 patients referred to them for surgery.
20 them about it, a couple dinners but many, many meetings, 20 Q. A couple more questions. With respect to
21  yes. 21  utilization, "utilization" is a term that's used in various
22 Q. Now, a couple other issues I want to talk about 22 ways in your business. Let's talk first about the notion of
23  before we get into these Saltzer numbers. Were you 23  overutilization. What is overutilization?
24 concerned at all with the Saltzer-St. Luke's transaction 24 A. I'mnot really familiar with that term. I could
25 about primary care physicians at Saltzer? 25 guess, but I'm not really familiar.
1028 1029
1 Q Well, I don't want you to guess. I don't want you 1 Q In the 2011 time period, in the year 2011, what
2 toguess. Tell me this: Are you subject -- as a surgical 2 percent of utilization of your facility were you running at,
3 hospital, are you subject to questions from organizations -- 3 approximately?
4 such as Medicare, third-party payors such as Blue Cross - 4 A. 1think we were in the mid 80s -- mid 80s.
5 to questions if they suspect there are too many surgeries or 5 Q. Come the middle of 2012 and up until the present,
6  unnecessary surgeries going on at your institution? 6  what's been your utilization rate?
7 A. We -- we have never had that issue. No one has 7 A. It's dropped approximately 20 percent to the mid
8 eversaid that. The process for getting surgeries approved 8  60s.
9 isstandardized throughout all of healthcare: all 9 Q. Now, let's talk a little bit about EMRs. Do you
10 hospitals, all physician-owned facilities, all of them. 10 have an EMR, an electronic medical record, at Treasure
11 It's pretty much the same standard. Blue Cross, Blue 11 Valley?
12 Shield, Medicare, Medicaid, they all need prior approval in 12 A. Yes, we do.
13  most cases, and there is a process for that. 13 Q. And tell us about that EMR. How is it utilized
14 So we have never been accused of unnecessary 14  and how effective is it?
15 surgery or overutilization. 15 A. Well, EMRs were part of healthcare reform. Well,
16 Q. Okay. So with respect to the idea of utilization, 16 they were around a lot longer than that. They're a
17  hospital utilization, utilization of facilities, help the 17  requirement of healthcare reform through CMS, Centers for
18  court understand what that -- that term means in that 18 Medicare and Medicaid Services. We see Medicare and
19  context. 19 Medicaid patients. So it was a requirement, as it is for
20 A. Well, it's basically utilizing the assets that you 20  all, to participate in Medicare and Medicaid.
21  have. So we have OR time, OR space, and we measure that 21 So we started the process, and we -- we got our
22  utilization by how much time is used versus how much timeis |22 EMR up and running. There are various phases, and we met
23 available. 23  the meaningful use for our EMR in 2012, early 2013 and we
24 Q. Do you track utilization? 24 justreceived a reimbursement for meeting meaningful use.
25 A. Wedo. 25 Q. What is meaningful use --
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1 A. Tt's-- 1 information regarding insurance payments for select

2 Q. —in general? 2 services?

3 A. It's kind of the timeline for when you have to 3 A. Yes. The Blue Cross website is -- is where

4 have a specific part of EMR. First, you have to be doing 4  we-- we are able to go and look. Providers can go and look

5 order entry and patient care and tracking, and then 5 on the Blue Cross website, and it shows the difference

6 eventually you have to have it completed, the entire EMR. 6 in-- it basically shares some contract information -- the

7 Q. Okay. I'want to talk a little bit about cost at 7  difference in prices by facility. It's designed so that

8 Treasure Valley Hospital. Are you aware that imaging 8 providers, physicians, referral based, family practice, can

9 services, such as MRI scans and CT scans, are -- the 9 go to that website and look -- take that into account when
10 insurance payments for those services are substantially less 10 they're referring imaging -- MRs, CTs, ultrasounds, X-rays.
11  at Treasure Valley than they are at St. Luke's? 11 MR. POWERS: Your Honor, let me ask the question
12 MR. STEIN: Objection. Leading and foundation. 12 again, then.

13 THE COURT: Sustained. 13 BY MR. POWERS:
14 BY MR. POWERS: 14 Q. Based on your access to the Blue Cross website,
15 Q. Is there a difference between the cost of imaging 15 are you aware of the differences in insurance payments in
16  services at Treasure Valley and St. Luke's -- was there in 16 2012 for MRI and CT scans between Treasure Valley and
17 2012? 17  St. Luke's?
18 MR. STEIN: Objection. Foundation, potentially 18 MR. STEIN: Your Honor, again, I object on the
19  hearsay. 19 grounds of hearsay to Mr. Genna testifying about what's on a
20 THE COURT: Let's lay a foundation as to how the |20  Blue Cross website. We had a Blue Cross witness. If the
21  witness knows. 21 plaintiffs wanted to introduce that testimony, they could
22 MR. POWERS: Sure. 22 have done it through that person. But I don't think
23 BY MR. POWERS: 23 Mr. Genna's recollection of what's --
24 Q. Mr. Genna, as the CEO of Treasure Valley Hospital, |24 THE COURT: I'm going to overrule the objection
25 do you have access to third-party payors' websites and the 25 and allow the witness to testify. I think, again, this
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1  information informs his decision about the charges, the 1 Q. Allright. And with respect to CT scans, what was

2 competitive structure of the market, and the decision-making 2 the difference between the two organizations?

3 that he has as a CEO of Treasure Valley. 3 A. Itwas even a higher margin. It was 372 versus

4 MR. POWERS: Thank you, Your Honor. 4 904.

5 THE COURT: So I'll admit it for that limited 5 Q. And then there is also a difference in rates on

6 purpose. If the assumptions are wrong, then, of course, 6 colonoscopy and hernia repair; correct?

7  that may be pointed out on cross-examination, but I think 7 A. Yes, there are.

8 there is some independent relevance just to his 8 Q. What were the differences there?

9 understanding. 9 A. So this data came from EOBs that we collected in
10 Proceed. 10 the natural course of what we do. An EOB is an Estimate of
11 MR. POWERS: Thank you, Your Honor. 11  Benefits. And these showed the cost of a colonoscopy at
12 Let's put the average insurance payments for select 12  Treasure Valley, the reimburse cost of 675 versus 2,250.

13  services demonstrative up, please. 13 Q. For a colonoscopy?

14 BY MR. POWERS: 14 A. Yes.

15 Q. Mr. Genna, this is a chart that I believe was 15 Q. m2012?

16 referred to in your declaration in this case. 16 A. Yes.

17 With respect to MRI costs, comparing costs at 17 Q. And with respect to hernia repair, what's the
18  St. Luke's to Treasure Valley Hospital, what -- what was the | 18  difference in the cost of hernia repair comparing St. Luke's
19  cost when you checked in 2012 for an MRI scan at TVH -- for | 19  to Treasure Valley Hospital?

20 insurance payments, rather? 20 A. $1900 versus 5400.

21 A. For aBlue Cross patient, the cost at Treasure 21 Q $1900, for the record, for Treasure Valley

22 Valley Hospital was $622, and the cost at St. Luke's was 22  Hospital?

23 $1227. 23 A. Yes.

24 Q. I'msorry. The cost was at St. Luke's? 24 Q. And 5400 for St. Luke's?

25 A. $1,227. 25 A. Yes.
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1 Q. A couple questions for you about quality at 1 foundation for this, and I think I can do it through this

2  Treasure Valley Hospital. There is an organization 2  witness, and I think it's relevant to the question of the

3 called -- is it Health Compare? 3 quality of care.

4 A. Hospital Compare. 4 MR. STEIN: Only if --

5 Q. Hospital Compare. Help us understand what 5 MR. POWERS: Iam trying to lay a foundation. If

6 Hospital Compare is. 6  Mr. -- you know, Counsel has an objection --

7 A. Again, part of healthcare reform requirements to 7 THE COURT: Mr. Powers, lay the foundation, stop

8 participate in Medicare and Medicaid, CMS Medicare, the 8 and let Mr. Stein object, and then we'll rule on it.

9 board collects data on clinical outcomes, complications of 9 MR. POWERS: I will.
10 surgery, infection rates, take-backs to surgery -- many, 10 BY MR.POWERS:
11 many statistical outcomes that they set and -- as well as -- 11 Q. So CMS collects data from every hospital; correct?
12 that CMS sets, as well as patient satisfaction. 12 A. Yes.
13 So each quarter they put out a report of all 13 Q. And what data do they collect?
14 the -- all the hospitals participating in the country. 14 A. Specifically, infection rates, take-backs to
15 Q. CMSis what? Idon't think it's been defined here 15 surgery, complication rates, re -- having to take somebody
16  in this courtroom. 16  Dback for surgery, transfers, deaths. And then there is a
17 A. It's the Center for Medicare and Medicaid 17  whole section on patient satisfaction, as well. And there
18 Services. 18 isaseries of questions: How well were you informed by
19 Q. And by law, they're required to collect data with 19  your nurse about your care, your medication; how well you
20  respect to each hospital in the country that provides 20 were informed by your physician about medication; did
21  services to Medicare patients; correct? 21  somebody answer the call button -- those sorts of questions.
22 MR. STEIN: Object to lack of foundation. 22 Q. Okay. That data all comes through -- through CMS
23 Your Honor, also, I thought this morning we were not going 23 and data that CMS is obligated by law to provide; correct?
24 to be getting into third-party quality data sources. 24 MR. STEIN: Objection to leading and foundation.
25 MR. POWERS: Your Honor, I think I can lay a 25 THE COURT: First of all, leading questions are
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1 permissible in laying a foundation, and I think that's what 1 MR. POWERS: Your Honor, that's the foundation I

2  Mr. Powers is trying to do. But, obviously -- and I hope 2 would like to lay for the next question, which is: Where

3 it's clearly understood -- that before we get into what the 3  did Treasure Valley Hospital rank in the listing of the top

4  information actually was that was reported, that Mr. Stein 4 50 hospitals in the country on the health compare -- or the

5 will have a chance to object and we can resolve it. 5 Hospital Compare website for patient satisfaction.

6 Proceed, Mr. Powers. 6 THE COURT: Mr. Stein?

7 MR. POWERS: Thank you, Your Honor. 7 MR. STEIN: Well, a relevance objection, which is

8 BY MR. POWERS: 8 it'snot really clear why -- how Treasure Valley Hospital

9 Q Based on that data, how does that data get 9 ranked on one website is that significant. But, moreover,
10 transferred to Hospital Compare? 10 this is one -- you're talking about one survey with a
11 A. There is a website. It's Hospitalcompare.gov. 11  complicated methodology to it that's done by the federal
12 Anybody can go to that website. You can compare hospitalto | 12 government. It's not simply, you know, pick a number and
13 hospital. It's planned to compare physician to physician, 13 assignit.
14  see about outcomes, basically. Part of healthcare reform is 14 So, again, we have been held to an exacting standard in
15 you can shop around and see quality, clinical outcomes and 15 terms of admitting quality evidence, and I just believe that
16 physicians and how they do. 16  plaintiffs should be held to the same standard that if -- if
17 Q. Soit's a website that's available to the public; 17  we're going to be getting into what some website says about
18 correct? 18 one's quality over another, U.S. News World Report, we could
19 A. Yes. 19  bring all those things in. I'm not really sure how they're
20 Q. And itis a website that contains data, if I 20 going to move the ball forward.
21  understand your testimony, collected by CMS under federal 21 MR. POWERS: We are --
22 law from each hospital in the country; correct? 22 THE COURT: I'm sorry. Mr. Ettinger?
23 A. And defined by CMS, yes. 23 MR. ETTINGER: Could I weigh in on this,
24 Q. Okay. And any member of the public can access it? 24 Your Honor? It does have implications for all plaintiffs.
25 A. Yes. 25 THE COURT: Well, obviously, my ruling here is
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1 probably not going to stop with Treasure Valley. There 1 think. Counsel. It's a 2012 health compare -- Hospital
2 would be the issue raised about St. Luke's, Saint Al's, and 2 Compare data contained on the public website as Mr. Ettinger
3 anybody else. Mr. Ettinger, what is your -- 3 has defined it.
4 MR. ETTINGER: Your Honor, I think this example is 4 THE COURT: Give me just a moment. I want to
5 qualitatively different from the others. This is the 5 review some -- some of the foundation that was laid.
6 federal government. It's available to everybody. It's 6  Counsel, I need just a moment. My apologies.
7  widely recognized. I think it's 803(17) on recognized 7 Well, Counsel it does sound to me like it's an 803(8)
8 market indices as an exception to the hearsay rule. And if 8  publication. I think, however, it should be limited to the
9 anything qualifies, this does. 9  document itself. The witness can only testify as to what is
10 I'would add that Dr. Enthoven, St. Luke's expert, is 10 in the document. And I think the document, itself, would
11 relying on Medicare CMS studies in his testimony -- not this 11  constitute a public record setting forth the office's
12 precise data, certainly, but -- 12 activities and the matter observed while under a duty to
13 THE COURT: Do we have the studies? Why not admit | 13  report, which is what the witness has testified to.
14 the studies rather than have the witness simply testify as 14 So, with that, I'll overrule the objection. However, I
15  to his assessment? 15 don't think we need to have the witness testify to it. We
16 MR. POWERS: Ihave -- I have the ranking, 16  can simply admit Exhibit 1649 and leave it at that.
17  Your Honor, that I could admit, but it's a ranking from -- 17 MR. POWERS: I'll offer 1649, Your Honor.
18 that you get on this public website with respect to Hospital 18 THE COURT: And I assume the same objection,
19 Compare. 19 Mr. Stein?
20 MR. STEIN: I'm just not sure if that's a trial 20 MR. STEIN: No.
21  exhibit where it's -- where it's coming from. Ibelieve the 21 THE COURT: All right. 1649 will be admitted.
22 only evidence we got of this, Your Honor, came during 22 MR. POWERS: Thank you, Your Honor.
23  actually the exchange of pretrial materials. So -- 23 MR. STEIN: I'm sorry. Admitted over our
24 MR. POWERS: Your Honor, it's been marked -- 24 objection?
25  previously marked Exhibit -- Plaintiff's Exhibit 1649, I 25 THE COURT: What's that?
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1 MR. STEIN: Admitted over our objection? 1 take a moment.
2 THE COURT: Yes. Thank you for clarifying. I 2 MR. STEIN: The problem is we don't know what it
3 actually thought you were withdrawing your objection. 3 is. This was just given to us in exchange of pretrial
4 MR. STEIN: That's how I saw it on the screen. 4 materials. It wasn't produced in discovery. We didn't have
5 THE COURT: The objection is overruled. The 5 achance to ask anyone about it. It's literally a --
6  exhibit will be admitted. 6 THE COURT: Do you wish to inquire in aid of an
7 (Plaintiffs' Exhibit No. 1649 admitted.) 7  objection?
8 MR. POWERS: Your Honor, I would like to -- given 8 MR. STEIN: Well --
9  the court's ruling and not running through this -- the same 9 THE COURT: All right. At this point, I will
10 issue again, in the interest of time, I would like to also 10  admit the exhibit --
11  offer Plaintiff's Exhibit 1652, I believe. Same reasons, 11 MR. STEIN: If Mr. Powers could lay the foundation
12 Your Honor. It's a - it's a -- hospital -- 12 with the witness for what this is -
13 THE COURT: From the same agency? 13 THE COURT: Mr. Powers.
14 MR. POWERS: Hospital Compare agency. You can 14 MR. POWERS: Certainly.
15 access it on Hospitalcompare.com. 15 BY MR. POWERS:
16 THE COURT: I'm not as concerned about how you can | 16 Q. Mr. Genna, we're referring to a document that is
17  accessit. I'm concerned about who prepared it and under 17  found on Healthcompare.com that ranks hospitals in the
18  what circumstances. 18 country, and Treasure Valley Hospital is ranked No. 1.
19 MR. POWERS: The same foundation, and I can run 19  You're familiar with that document?
20  through it if you would like me to. 20 A. Tam.
21 THE COURT: Is it disputed that it is essentially 21 Q. Okay. Explain what that document is, sir.
22 apublication of the same entity? 22 A. Again, as part of healthcare reform, it's -- there
23 MR. STEIN: Your Honor, I don't know what this is. 23  was a component of it that says value-based reimbursement.
24 It was produced to us as a spreadsheet. 24 So for Medicare and Medicaid patients, if your reimbursement
25 THE COURT: It's Exhibit 1652. If you want to 25 based on your amount of Medicare and Medicaid used to be
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1  kind of a -- if a line is going this direction, it used to 1 A. Number one in the country.
2  beright in the middle, or on a bell curve right down the 2 Q. Okay. For?
3 middle. That meant you got a hundred percent of what you 3 A. For every hospital. Number one for every hospital
4  were entitled to reimbursed from Medicare. 4 that participates -- number one ahead of Mayo Clinic, Johns
5 Part of healthcare reform, they added a component 5 Hopkins, every hospital.
6 called "value-based reimbursement.” And that was based on 6 Q. For value?
7  clinical outcomes provided, as we had discussed earlier 7 A. It was -- it was termed under value-based
8 through CMS questions, and patient satisfaction, again 8 reimbursement, but it was for clinical outcomes, patient
9 provided through CMS questions, that every hospital 9 satisfaction, all of those questions, all those --
10 participating does. 10 complications to surgery, that type.
11 Treasure Valley Hospital -- 11 MR. POWERS: Thank you. Gentlemen, am I correct
12 Q. Hold on a second. Hold on a second. You don't 12 that this is marked Plaintiff's Exhibit 1652?
13 need to get to the conclusion. Is this data -- is this data 13 Your Honor, I would offer Exhibit 1652.
14 published on Hospital Compare? 14 THE COURT: The objection is noted. I'm going to
15 A. Ttis, as well as every hospital receives their 15 admit the exhibit. 1652 will be admitted.
16 ranking. 16 (Plaintiffs' Exhibit No. 1652 admitted.)
17 Q. Okay. So every hospital in the country that 17 BY MR.POWERS:
18 provides this data to CMS is ranked on this Hospital Compare | 18 Q. And with respect to value-based reimbursement and
19  website? 19  your ranking, what does that translate to with respect to
20 A. Yes. 20 reimbursement from Medicare? What does it practically refer
21 Q. And Treasure Valley Hospital's ranking on this 21  toin terms of your bottom line in terms of Treasure Valley
22 website was what? 22 Hospital?
23 A. It's very important because -- 23 A. Soif you fall in that bell curve, you get the
24 Q. Treasure Valley Hospital's ranking on this website 24 percentage you were going to get. Ranked number one at 99.7
25 was what? 25  percent, we got the highest allowable reimbursement for
1044 1045
1 Medicare. So it was substantial. Of all our Medicare 1 The hearsay objection is satisfied by 803(8), and I
2 volumes, we got a much higher percentage reimbursement,in | 2 think the relevance is based upon at least an implicit, if
3 the neighborhood of 20 -- 20 points or so higher. 3 not directly stated, defense that there are indirect
4 Q. And it reflects -- it reflects a high level of 4 benefits from the acquisition in terms of improvements in
5 service in what areas? 5 quality care that -- that are being posited as a
6 A. Clinical outcomes and patient satisfaction. 6 justification for the acquisition.
7 Q. Okay. Allright. Let's move on now to the 7 So that will be the basis of my ruling.
8  Saltzer cases and the impact on Treasure Valley Hospital. 8 Go ahead, Mr. Powers.
9 Your Honor, unfortunately, at this point, I think we're 9 MR. POWERS: Thank you, Your Honor.
10 going to go to AEO information that -- 10 Gentlemen, let's put demonstrative entitled "Saltzer
11 THE COURT: I'll turn that off. 11 Surgeon Case Counts, Treasure Valley Hospital, Boise, 2008
12 Counsel, I want to make clear the basis for my prior 12 to2013" up, please.
13 ruling. There were -- I'm going to clear the courtroom. 13 And, Your Honor, you can turn on the screen. I'm not
14 And while people are walking out, I'll go ahead and indicate 14 sure -- it helps me, actually.
15 my ruling since my ruling is not attorneys' eyes only. But 15 THE COURT: All right.
16  everyone not affiliated with, I guess, Treasure Valley would 16 MR. POWERS: Thank you.
17 need to leave the courtroom. 17 BY MR.POWERS:
18 etk COURTROOM CLOSED TO THE PUBLIC *###%% 18 Q. Allright. We talked about this data before we
19 THE COURT: Counsel, there were three objections: 19  cleared the courtroom, Mr. Genna, but I want to get into
20 relevance, and I guess 403, foundation, and hearsay. My 20  specifics with respect to Saltzer surgeon case counts. And
21  ruling is that foundation is laid by the fact the witness 21  let's make sure we have got a clear definition here.
22 has explained his understanding of how the document is 22 Saltzer surgeon case counts in this particular chart
23  prepared, that it's available in a public website that they 23  include case counts from 2008 through August 31st, 2013;
24 access and use, and that he receives a copy of that from 24 correct?
25  this government or quasi government agency. 25 A. Yes.
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1 Q. Okay. And we know — we know that it's not 1  thatin 2008, there were 981 cases performed by Saltzer
2 necessarily accurate to describe Saltzer surgeons after 2 surgeons; correct?
3 November 2012 -- the same Saltzer surgeons after November 3 A. Yes.
4 2012 as "Saltzer surgeons"; right? 4 Q In 2009, that number grew to 2,150; correct?
5 A. Yes. 5 A. Yes.
6 Q We know that -- that they left Saltzer at the time 6 Q In 2010, that number grew to 2,230 cases; correct?
7 of the acquisition with St. Luke's in November and they 7 A. Yes.
8 joined Saint Alphonsus; correct? 8 Q. In 2011, that number grew to 2,068 cases - it
9 A. Yes. 9 didn't grow, but it actually diminished some to 2,068 cases?
10 Q. Okay. But for purposes of this chart, we have 10 A. Yes.
11  tried to track those cases performed by the same group of 11 Q. And then in 2012, the number dropped to 1,415
12  Saltzer surgeons or these Saltzer surgeons from 2008 to 12 cases; correct?
13 2013; correct? 13 A. Yes.
14 A. Yes. 14 Q And as of August 31st, 2013, the number of cases
15 Q. And you put -- you went through this chart, put it 15 performed by the same group of surgeons, although they were
16  together based on the data that you keep in the regular 16  not Saltzer surgeons in 2013, is 563; correct?
17  course of your business at Treasure Valley Hospital; 17 A. Correct.
18  correct? 18 Q. Okay. And as we compare it to the overall number
19 A. 1did 19  of surgeries at Treasure Valley Hospital during those years,
20 Q. You keep track of how many surgeries are performed |20  we know that the total of all surgeries at Treasure Valley
21  and what surgeons perform those surgeries? 21  Hospital in 2008 were 3,731; in 2009, 5,017 cases; in 2010,
22 A. Yes. 22 4,934 cases; in 2011, 4,830 cases; in 2012, 4,639 cases; and
23 Q. Al right. So as we look at these numbers -- 23 the total number of cases performed at Treasure Valley
24 let's look at the first column, Treasure Valley Boise 24 Hospital in Boise up through August 31st, 2013, is 2,904
25  Surgeons from Saltzer only. We see, don't we, that from -- 25  cases; correct?
1048 1049
1 A. Through August 30th, yes. 1 Q. And the top portion of the demonstrative contains
2 Q. Okay. And below that, we have the percentage -- 2 aspecific case count for those surgeons in 2012; correct?
3 anestimated percentage of Saltzer surgeons' surgeries 3 A. Yes.
4  performed at Treasure Valley Hospital Boise. For 2008, we 4
5 have 26 percent; 2009, 43 percent; 2010, 45 percent of all 5
6 surgeries at Treasure Valley were performed by Saltzer 6
7  surgeons; 2011, 43 percent of all surgeries performed at 7
8 Treasure Valley were performed by Saltzer surgeons; 2012, 8
9  the number is 30 percent. And, obviously, we don't have an 9
10  annualized number for 2013 yet. 10
11 Did I read those numbers correctly, sir? 11
12 A. Yes, you did. 12
13 Q. Do they accurately reflect what your actual case 13 REDACTED
14 counts -- the information that your actual case counts at 14
15 the hospital that you maintain on a regular basis contain? 15
16 A. Yes. 16
17 MR. POWERS: Your Honor, I would like -- 17
18 gentlemen, I would like you to put up the Treasure Valley 18
19 Hospital Boise 2012 case count by physician. If you 19
20  could -- yeah, let's put that up. 20
21 BY MR.POWERS: 21
22 Q. Allright. And this particular demonstrative 22
23 actually identifies the Saltzer surgeons that are involved 23
24 and their -- and their specialty; correct? 24
25 A. Yes, it does. 25
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1 1
2 2
3 3
4 4
5 5
6 6
7 7
8 8
9 9
10 10
11 11
1 REDACTED 2 REDACTED
13 13
14 14
15 15
16 16
17 17
18 18
19 19
20 20
21 21
22 22
23 23
24 24
25 25 Q. Allright. Now, you're aware from your work with
1052 1053
1 these physicians -- and both Dr. Williams and Dr. Curran are 1 A. In the high 80s to low 90s.
2  physician owners or surgery owners of Treasure Valley 2 Q. Since - since the acquisition, have you had the
3 Hospital; correct? 3 opportunity as your job as CEO to discuss with Dr. Williams
4 A. They are. 4 and Dr. Curran the level of referrals they are receiving
5 Q. Are you aware in your discussions with these 5 from Saltzer PCPs since November of 2012?
6 physicians what the referral patterns have been over the 6 A. Yes.
7  years of their work at Treasure Valley Hospital? 7 Q. And with respect to Dr. Williams, what -- what
8 A. Yeah. Those are conversations, again, we have 8 have you -- what have you learned in those discussions?
9 every day. They -- 9 MR. STEIN: Your Honor, I'd just object on
10 Q. Let me ask a question. Let me ask a question. 10 hearsay. Ibelieve Dr. Curran and Dr. Williams are going to
11 And from -- from communicating with them, working with | 11  be witnesses. They can come in and testify --
12 these -- these surgeon owners, did you become aware of the 12 THE COURT: Counsel, I would tend to agree.
13  average percentage of case referrals that they received from 13 Unless there is some independent relevance that this
14  Saltzer primary care physicians? 14  witness, knowing what was said --
15 A. Yes. Dr. Williams -- yes. 15 MR. POWERS: I do intend to call them, Your Honor.
16 Q. With respect to Dr. Williams before the 16 If you would like me to ask them those questions, I can.
17  acquisition at -- before the acquisition between Saltzer and 17 THE COURT: Let's do that.
18  St. Luke's, what was the percentage of PCP referrals he 18 MR. POWERS: All right.
19 received from Saltzer PCPs for his surgeries? 19 BY MR.POWERS:
20 A. Inthe high 90s at least. 20 Q. In your opinion -- I think I can ask this. In
21 Q. Okay. And with respect to Dr. Curran, same 21  your opinion, based on your position as CEO of Treasure
22  question: Before the acquisition between Luke's and 22  Valley Hospital, has there been a distinct drop in the
23  Saltzer, what was the -- what was the percentage number of 23  number of cases performed by Saltzer surgeons since the
24 referrals that he received for his surgeries at Treasure 24 acquisition at Treasure -- since the acquisition between
25  Valley Hospital from Saltzer PCPs? 25  GSaltzer and Luke's?
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1 A. Yes. 1 coming from the Saltzer PCPs anymore, they're coming from
2 Q. And do you attribute that drop to a significant 2  Saint Al's referral base, the SAMG docs.
3 reduction in Saltzer PCP referrals? 3 And it's not just in this case. We have had other
4 MR. STEIN: Objection. Foundation. 4  Treasure Valley surgeons who have complained that their SAMG
5 THE COURT: Well, I'll overrule the objection, in 5 referrals are now diluted by those Saltzer surgeons, so
6 large part because the numbers, I think, that have been 6  their volumes dropped, as well.
7  shown here show a trend and a time -- I guess a timeline of 7 Q. Allright. What are your concerns, as the CEO of
8 sorts. 8  Treasure Valley Hospital, with respect to this drop in cases
9 MR. STEIN: I'm sorry, Your Honor. Just to 9  performed by Saltzer surgeons at Treasure Valley Hospital?
10 clarify, I don't have an issue with the trend of the 10 A. Well, as you can tell, the high percentages of the
11 numbers. Thave an issue with the purported explanation for 11  cases that used to be performed by Saltzer docs in the mid
12 the trend in the numbers, but I understand. 12 and high 40s are a large concern. As we saw this unfold in
13 THE COURT: Right. I'll allow it. 13 meetings with Dr. Kaiser about the process, obviously, we --
14 MR. POWERS: Thank you, Your Honor. 14  we have tried to make some adjustments, spine and some other
15 BY MR. POWERS: 15 orthopedic docs.
16 Q. Did you answer that question? I can't remember. 16 But the biggest concern is the pond of surgeons is
17 A. Could you read the question or restate the 17  so much smaller than it was in 2008. And the number of
18 question. 18 independent referral sources not within the St. Luke's
19 Q. Sure. In your position as CEO of Treasure Valley 19  system is much, much smaller, as well.
20  Hospital, do you have an opinion about the reason for the 20 So it is very concerning as to the challenge of
21  drop in case counts by Saltzer surgeons, particularly 21  Treasure Valley in the future.
22  Dr. Curran and Dr. Williams, since the St. Luke's-Saltzer 22 Q. Asyoulook to the future and you're attempting to
23  transaction in November 2012? 23 plan for the viability of Treasure Valley Hospital in 2014
24 A. Through the information that we have gathered at 24 and 2015, do you have any similar plans in place of surgeon
25 Treasure Valley Hospital, not only are the referrals not 25  groups that you feel you can target in the community to try
1056 1057
1 to attract them to Treasure Valley Hospital that you did 1 attractiveness of surgeons to surgery at Treasure Valley,
2 back in 2009 with respect to spine surgeons? 2 why haven't you been more successful?
3 A. Ican't think of any today other than what we're 3 MR. STEIN: Objection. Form, foundation, "more
4 currently pursuing. 4 successful."
5 Q Given -- given your quality scores and given the 5 THE COURT: Well, I think we're getting away from
6 lower cost that's already in evidence and given the issues 6  kind of a pure quantitative-based answer, and I think the
7  that you talked about that you use to attract surgeons to 7  witness can offer general observations.
8  Treasure Valley Hospital, why is it, based upon all this 8 You may answer.
9  information, that Treasure Valley Hospital simply doesn't 9 THE WITNESS: We feel that we have a good formula.
10  have the market cornered in -- in the valley for outpatient 10  We certainly felt like that prior to the Saltzer
11  surgical services? 11  acquisition. We did have some plans for -- different plans
12 MR. STEIN: Objection. Form and foundation. 12 for growth that we have adjusted and changed, but that's a
13 THE COURT: Counsel, at this point, I don't 13 good question. It can only be attributed to a nationwide
14 know -- the witness doesn't have an economics background. 14 trend of physician employment and the lack of physicians'
15 I'm not sure what the question is asking. He is a 15  ability to invest in Treasure Valley Hospital.
16  participant, obviously, as a CEO of Treasure Valley. But 16 BY MR. POWERS:
17  offering an opinion as to why they haven't cornered the 17 Q. Okay. A few more questions for you, Mr. Genna.
18 market, so to speak, based upon this, it just seems to me to 18 How has Treasure Valley Hospital done financially this
19 be maybe beyond anything he can really testify to. 19 year?
20 MR. POWERS: Let me ask a better question, 20 A. We have done okay. We have done pretty well.
21 Your Honor. 21  We've -- ahead of last year, but there have been two
22 THE COURT: All right. 22  specific things that have contributed to that -- probably
23 BY MR. POWERS: 23  threein total.
24 Q. Given everything you have testified to in terms of 24 Q. Let's go through those three. What's the first
25  high quality, low cost, attractions of surgeons -- 25  thing that has contributed to Treasure Valley Hospital's
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1 doing well this year financially? 1 A. Itruly haven't done the math for 2013.
2 A. So, as we discussed meaningful use, the electronic 2 It's --it's substantial.
3 medical records system, we met meaningful use in this year 3 Q. Well, we need a little better than that. Is it
4  and we got a 9 -- just under a million dollars one time for 4 more than $500,000?
5 meaningful use, I guess you would say, reimbursement. 5 A. We project it to be for the year, but we're only
6 Obviously, the cost of EMR is quite a bit, but just under a 6  through August from a financial standpoint.
7  million dollars. So that shows in our financials in other 7 Q. What's your projection or estimate of the range of
8 revenue. 8  that number?
9 Q Who provided that million-dollar payment to you? 9 A. Mid 4- to 500,000.
10 A. That's part of healthcare reform. So CMS. 10 Q. Allright. And what's the third factor that's
11 Q. Okay. CMS made that payment? 11  attributable to your success in 2013 financially?
12 A. Yeah. 12 A. The increase in spine surgeons that we have been
13 Q. And it was just slightly less than a million 13  able to attract. The net revenue per case of a spine case
14  dollars? 14  is quite a bit higher than our prior mix of cases.
15 A. Yeah. 15 Q. Okay. So - so the net revenue for a spine case
16 Q. And what's the second factor? 16  hasled to your enjoying an increased revenue stream this
17 A. Again, the -- as we talk value-based 17  year?
18 reimbursement, our reimbursement percentage in Medicare went | 18 A. Yes.
19  up quite a bit. So a good chunk of revenue based on 19 Q. Okay. How vulnerable is Treasure Valley Hospital
20  our -- our reimbursement from Medicare, an increase there. 20  at the moment in your opinion?
21 Q. And is that directly related to the number-one 21 A. Well, again, those three things we just discussed,
22 ranking we talked about earlier? 22  the value-based reimbursement, that's year to year; and
23 A. Yes, for this year. 23  the -- the electronic medical record reimbursement, that,
24 Q. And how much was that? How much was that 24 again, is year to year.
25  increased reimbursement? 25 We're very vulnerable. As we have seen the
1060 1061
1 acquisitions in the valley, it would only take a physician 1  result of the acquisition?
2 ortwo or three to -- to really -- to really have a huge 2 MR. POWERS: No, but it's a question -- it's a
3 negative impact on Treasure Valley. 3 question that's posed: If St. Luke's entertains the same
4 Q. IfSt. Luke's were to employ that high-producing 4 strategies that they have in the past and if they were to
5 spine surgeon that you attribute your increase in income to 5  hire this particular surgeon, where would it put Treasure
6  in 2013 -- if St. Luke's were to employ that particular 6  Valley Hospital in terms of vulnerability moving forward?
7  surgeon, would Treasure Valley be immediately vulnerable 7 THE COURT: All right. I'm going to sustain the
8  from a financial standpoint? 8  objection. Ithink it's just getting too speculative at
9 MR. STEIN: Objection, Your Honor. Relevance and 9  this point.
10 foundation. I don't know who the -- 10 MR. POWERS: Thank you, Your Honor.
11 THE COURT: Sustained. Perhaps I missed 11 BY MR.POWERS:
12 something. Is that part of the acquisition or what -- 12 Q. Iwant to ask you one more question, Mr. Genna.
13 MR. POWERS: No. It's -- Your Honor, I think we 13 Do you agree with the -- the proposition that when a
14  have established that St. Luke's has certain strategies, and 14 specialist in Boise experiences a number of his or her
15 one strategy is employing independent surgeons. We went 15 referring physicians being hired by a hospital, that this
16  through a case of St. Luke's employing an independent spine 16  has created pressure in Boise for that specialist to
17  surgeon recently. 17  consider employment with the hospital to preserve that
18 So when it comes to how Treasure Valley is doing and 18 referral base? Do you agree with that?
19  whether or not they are vulnerable and in jeopardy moving 19 MR. STEIN: Objection. Leading and foundation.
20 forward -- which is one of the questions that Your Honor is 20  Mr. Genna isn't a specialist.
21  tasked with deciding, whether the threat in the future of 21 THE COURT: Well, I think it is leading, the
22 the anticompetitive behavior will harm Treasure Valley 22 beginning, but I'm not sure what the relevance is since
23  Hospital. 23  we're obviously in a different market.
24 THE COURT: But is there any connection that this 24 MR. POWERS: Well, Your Honor --
25  orthopedic surgeon will, in fact, leave Treasure Valley as a 25 THE COURT: Arguably.
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1 MR. POWERS: Well, maybe I need to clear that up. 1 MR. STEIN: Objection. Leading, hearsay.
2 I'mglad to hear that question. 2 THE COURT: It's going to have to be tied back to
3 BY MR. POWERS: 3 the witness's experience. Otherwise, there needs to be a
4 Q. Mr. Genna, the surgical market as opposed to the 4 foundation, and I think we'd probably run into hearsay
5 primary care physician market -- the surgical market in 5 problems. But if the witness is testifying as to his
6 Boise for outpatient surgical and ortho-neuro care includes 6 experience in trying to recruit physicians, if that's been
7  both Boise and Nampa; correct? 7 anissue, then he can indicate his experience. If it is
8 A. TItdoes. 8 simply an observation, then we need to know what the basis
9 Q. And we know that in this marketplace, patients 9  of thatis, and I suspect we're going to run into hearsay
10 seek surgical services from Nampa in Boise; correct? 10 problems or possibly best evidence but more likely hearsay
11 A. Yes. 11  problems.
12 MR. POWERS: Your Honor, the question I posedisa |12 So, with that guidance, Mr. Powers --
13 quote from a law review article by Dr. Pate regarding the 13 MR. POWERS: Thank you, Your Honor.
14 effect of referring physicians being employed on 14 THE COURT: -- you can go forward as you wish and
15  specialists. I'm asking him simply the question -- and I 15 seeif you can solve the problem. If not --
16  canrephrase it -- 16 MR. POWERS: Thank you, Your Honor.
17 THE COURT: Well, I think you're leading, which 17 BY MR.POWERS:
18 was the first objection. So if you rephrase it, that may or 18 Q. Mr. Genna, in the past several months in 2013,
19 may not solve the problem. 19  have you continued to try to attract surgeons to Treasure
20 MR. POWERS: Il ask a better question. 20  Valley Hospital?
21 BY MR.POWERS: 21 A. Yes, Ihave.
22 Q. Inyour view as CEO of Treasure Valley Hospital, 22 Q. And in your discussions with those surgeons to try
23 have you -- have you observed that specialists in this 23  to attract them to Treasure Valley as the CEO, have -- has
24  community are concerned about their referring PCP base being | 24 it been expressed to you concern by the specialists about
25 employed by St. Luke's? 25  the marketplace in Boise and the concern about PCP referrals
1064 1065
1 being employed -- PCP physicians and their referrals being 1 of saying what I'm wrestling with, Mr. Stein, but thank you
2  employed by St. Luke's? 2 for helping me crystallize that.
3 A. Yes. We talk about it regularly. 3 I think I'm going to sustain the objection, Counsel.
4 Q. And have those -- have those surgeons expressed to 4 MR. POWERS: Very well, Your Honor.
5 you areticence to become associated with Treasure Valley 5 THE COURT: We have heard testimony --
6  Hospital in this particular atmosphere? 6 MR. POWERS: Very well, Your Honor.
7 A. Yes. 7 THE COURT: All right. Proceed, Mr. Powers.
8 MR. STEIN: Your Honor, again, for the record, I 8 MR. POWERS: That's all right.
9  will object to hearsay and also leading. 9 Your Honor, I don't believe I have any more questions
10 THE COURT: Well, I think you're absolutely right 10 for this witness. Let me check with my colleagues here.
11  if it's being offered for the truth of the matter asserted, 11  They say "nada." I think I'm done with my direct.
12 but-- 12 THE COURT: Can we reopen the courtroom,
13 MR. POWERS: Your Honor, I think it's part of his 13 Mr. Stein?
14 job to attempt to recruit these surgeons and it -- I think 14 MR. STEIN: Well, probably not, Your Honor.
15 we have laid the foundation for what the marketplace is in 15 THE COURT: That's fine.
16  Boise at this time. 16 CROSS-EXAMINATION
17 THE COURT: Well, but the problem is trying to 17 BY MR. STEIN:
18 figure out whether it is relevant what the witness's 18 Q. Mr. Genna, you testified that Treasure Valley
19  experience has been or not. And I suggested earlier that 19 Hospital is 60 percent owned by physician investors?
20  that would solve the problem, and I'm wrestling with that 20 A. Yes.
21  justabit. 21 Q. And the other 40 percent is owned by a company
22 MR. STEIN: Your Honor, I think my issue is: If 22 called Surgical Care Affiliates?
23 it's not true, then it's not relevant, which means it's only 23 A. Yes.
24 Dbeing offered for the truth. 24 Q. And that's known as SCA?
25 THE COURT: Well, that's essentially another way 25 A. Yes.
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1 Q. And technically, you're actually an employee of 1 Q. And so the court understands, I want to make clear
2 SCA, not Treasure Valley Hospital; right? 2 we're talking about two facilities. Treasure Valley
3 A. My paycheck comes from SCA, but my fiduciary 3 Hospital in Boise is owned by Surgical Care Affiliates and
4  responsibility is to Treasure Valley Hospital. 4 physician investors; right?
5 Q. But you also report up to executives at SCA; 5 A. Yes.
6  correct? 6 Q. And then there is the Treasure Valley Surgery
7 A. Yes. 7  Center in Nampa, which was opened last year; right?
8 Q. And SCA operates, what, 180-some-odd surgical 8 A. Mm-hmm.
9 facilities around the country? 9 Q. I'msorry. You have to answer audibly.
10 A. Idon't have the exact number but more than 150. 10 A. Sorry. Yes.
11 Q. And SCA has a contract with Treasure Valley 11 Q. And thatis owned by Surgical Care Affiliates, a
12  Hospital to essentially manage and provide all of its 12 group of Treasure Valley Hospital investors, and Saint
13  administrative services; is that right? 13 Alphonsus; is that right?
14 A. Yes. 14 A. Yes.
15 Q. And SCA also has a contract to manage the Treasure | 15 Q. Now, you testified about some of the services that
16  Valley Surgery Center in Nampa -- 16 TVH does or doesn't do. TVH doesn't do, for example,
17 A. Yes. 17  pediatric surgery; is that right?
18 Q. --is that right? 18 A. Could I correct my prior answer?
19 And SCA is also an owner in the Treasure Valley Surgery | 19 Q. Sure.
20  Center in Nampa; is that correct? 20 A. It's owned by Saint Alphonsus, SCA, a subset of
21 A. Yes. 21 Treasure Valley Hospital surgeons, and 20 or so other
22 Q. And the Treasure Valley Hospital physician 22  surgeons in the Caldwell/Nampa area.
23 shareholders as a group, they also are investors in the 23 Q. Letme withdraw my last question and just ask
24  Treasure Valley Surgery Center in Nampa; is that right? 24 this, Mr. Genna: You agree that hospitals like St. Luke's
25 A. Many of them are. 25  have a much larger and more complex case mix than Treasure
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1 Valley Hospital? 1 Q. Right. So when you say Treasure Valley Hospital
2 A. Yes. 2 isnumber one and beat out the Mayo Clinic, what you mean is
3 Q. And am1 correct that roughly 80 percent of the 3 asto the types of surgeries done at Treasure Valley
4  procedures at Treasure Valley Hospital are outpatient 4 Hospital, they compared number one and beat out the Mayo
5 procedures? 5 Clinic in the rankings it got on the whole universe of
6 A. Yes. 6 surgeries that it performs; right?
7 Q. And roughly, what, 60 percent are orthopedic 7 A. All hospitals specialize in a certain area, yes.
8 surgeries? 8 And all hospitals have different areas of cases, yes.
9 A. Pretty close. 9 Q. Right. But the Mayo Clinic is not a hospital
10 Q. And that Hospital Compare study that we had a lot 10 that's primarily an outpatient orthopedic surgery hospital;
11 of discussion about, or at least a lot of objecting about 11 right?
12 and some testimony about, does not control for the 12 A. I--Idon't know that.
13  difference in the mix of services provided by TVH versus 13 Q. You talked about in one of your answers being
14 other hospitals; right? 14  restricted or thinking about restrictions in terms of
15 A. Actually, it does. 15 growth. And didn't the Affordable Care Act effectively
16 Q. In what way? 16  place a moratorium on the growth of physician-owned
17 A. The questions are answered. I mean, they are 17  hospitals?
18 Dbased on the stay at the hospital. So if you have an 18 A. There was a section in the Affordable Care Act
19 orthopedic total shoulder, a total knee, the outcome should 19 thatrelated to physician growth, hospitals' development and
20 be similar or the same at Saint Al's, St. Luke's, or 20 growth, yes.
21 Treasure Valley Hospital. 21 Q. Right. And you have described that in an article
22 Q. Right. Except that when St. Luke's is being 22 that was written for the "American Medical News" as a
23 compared or the Mayo Clinic or Johns Hopkins, they are being | 23  moratorium on growth for physician-owned hospitals; right?
24 evaluated based on their total mix of surgeries; right? 24 A. Ithink so, yes.
25 A. Yes. 25 Q. Now, when Treasure Valley Hospital filed its
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1 lawsuit against St. Luke's in November of 2012, you filed a 1 A. They did.
2  declaration in that case -- in the case; right? 2 Q. And am I correct that in order to do that, you had
3 A. 1did. 3 tofirst dilute the shares of the existing Treasure Valley
4 Q. And am I correct that you were predicting in that 4 Hospital investors so that those could then be sold to the
5 declaration the loss of a hundred percent of referrals to 5 new investors?
6 the Saltzer doctors? 6 A. TI'm not sure if that's the right term, but close
7 A. The Saltzer -- 7  to that, yes, uh-huh.
8 Q. Surgeons. 8 Q. And those projections expressly accounted for --
9 A. - referrals? 9  the projections that you had to prepare in order to value
10 Q. Yes. 10 the shares included an assumption about what the loss of
11 A. Mm-hmm. 11 volume would be for the Saltzer doctors; right -- for -- to
12 Q. And Mr. Powers asked you some questions about 12 the Saltzer surgeons?
13  finding new investors for Treasure Valley Hospital. Do you 13 A. Yes.
14 recall that? 14 Q. And the projection that was made was that volumes
15 A. Ido. 15 to the Saltzer surgeons would drop about 50 percent in the
16 Q. And one thing Mr. Powers didn't elicit from you, 16 first year; is that right?
17  which I would like to talk about, is whether Treasure Valley 17 A. TI'm trying to remember the timeline. So my
18 Hospital has had any success in eliciting new investors in, 18 declaration, there are documents prepared for that
19 let's say, the time period after Treasure Valley Hospital 19 additional recruitment. So I don't recall exactly, but it
20 filed this lawsuit. 20  could be 50 percent, yes.
21 So isn't it true that in December of 2012, Treasure 21 Q And that's, in fact, what you said, I think,
22 Valley Hospital succeeded in bringing seven new shareholders |22  earlier Treasure Valley Hospital is experiencing; right?
23  in? 23 Roughly a 50-percent drop?
24 A. Sixor seven, yes. 24 A. Yes.
25 Q. And those included orthopedic surgeons? 25 Q. And then those projections also assumed that in
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1  the second year, there would be a recapture of lost volume 1 Q. Don't be modest, Mr. Genna.
2  of about 33 percent? In other words, that the volumes would 2 Let's put up trial Exhibit 2118. George, can we call
3  start going back up; is that right? 3 out the second email through the first paragraph.
4 A. Yes. 4 Mr. Genna, this is a document you may not recall. We
5 Q. Now, ownership in a medical facility gives a 5 went over it at your deposition. But there is an email from
6  physician a financial incentive to do procedures at that 6  Goran Dragolovic to you and several others dated February 2,
7 facility; right? 7 2012
8 A. It's one of the reasons, yes. 8 Mr. Goran Dragolovic is the person you report to at
9 Q. And itjust so happens that the vast majority of 9  Surgical Care Affiliates; is that right?
10 procedures done at Treasure Valley Hospital are done by 10 A. Heis actually one level above that, but, yes.
11  physicians who have an ownership stake in the hospital; 11 Q. Okay. You report to him, up to him indirectly; is
12 right? 12 thatright?
13 A. Not always, but at this point in time, yes. 13 A. Yes.
14 Q. Well, in 2011, isn't it true that roughly 86 14 Q. Okay. And Mr. Dragolovic wrote to you:
15 percent of all the surgeries done at Treasure Valley 15 "Gentlemen, this is the rough draft of the letter I plan on
16  Hospital were done by those people on the medical staff who 16  sending to Saltzer Partners tonight. Don't be bashful in
17 have an ownership interest in the hospital? 17  using red ink on this and recommend any changes you see
18 A. TIthink in 2011, yes. 18 appropriate. I am heading out to a meeting and plan on
19 Q. And in 2012, it's roughly the same percent? 19  incorporating your recommendations later tonight and sending
20 A. Yes. 20 itoutlate."
21 Q. And the reason Treasure Valley Hospital has been 21 Just by way of background, Mr. Genna, this relates to a
22 able to continue to bring in new investors as late as 22  period of time in which Saint Alphonsus and Surgical Care
23 December of last year is that it has provided unprecedented 23  Affiliates were intending to make a proposal to the Saltzer
24 returns on investment for those shareholders; right? 24 physicians, the group, as an alternative to the St. Luke's
25 A. I--we have done -- we have done pretty well. 25  proposal; is that right?
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1 A. Ithink so. 1 intend to offer that?
2 Q. Okay. Sonow let's go to the second page of this 2 MR. STEIN: Ido, Your Honor.
3 document. And if we can call out the return on investment. 3 THE COURT: The objection is relevance, but I
4 Mr. Dragolovic wrote: "In addition to providing great 4 think the issue of the ratio -- or the value and care under
5 care at a reduced cost, TVH has also provided its owners and 5 the CMS study I think has been injected into the case, so
6 investors unprecedented returns on their investments. By 6  I'll hear any objection if you wish.
7  way of illustration, if, at the beginning of 2007, a 7 MR. POWERS: Yes, Your Honor. I think we need a
8 physician invested $56,800 into TVH, they would have 8  Dbetter foundation for -- for the document. This witness did
9 received $275,000 in distributions to date, and the original 9 not create that document. We don't have Mr. Dragolovic
10 investment would have grown almost five-fold to the current 10 here.
11  value of $274,000." 11 THE COURT: Well, the only objection noted is 402,
12 Then if we go back to the first page, Mr. Genna, you 12 403 objection, no foundation.
13  responded to Mr. Dragolovic, right? 13 MR. POWERS: I would maintain the objection on
14 A. Yes, Idid. 14  relevance, Your Honor.
15 Q. And you did not tell him that any of that 15 THE COURT: I'll overrule the objection. Exhibit
16 information was incorrect, did you? 16 2118 will be admitted.
17 A. Iread his verbiage and said, "You are the master. 17 MR. STEIN: And Your Honor, just to be clear,
18 This looks great." Yes. 18 the -- because there is a few of these documents, and I want
19 Q. And when -- when that proposal was submitted to 19  to be clear in terms of relevance. Part of this gets at the
20  Saltzer, it specifically called out Treasure Valley 20  claim that Treasure Valley Hospital is having trouble
21 Hospital's financial returns as a reason for investing in 21  recruiting investors and having trouble maintaining its case
22 the hospital; is that right? 22 volume.
23 A. Iwasn't at the presentation. I'm not sure. 23 THE COURT: Well, there is that additional issue,
24 Q. Well, let's call up -- 24 butI-- regardless, the court's ruling, obviously, will
25 THE COURT: Counsel, 2118 is not admitted. Doyou |25 stand. It's perhaps just one additional reason why it is
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1 relevant. 1 information about Treasure Valley Hospital and Surgical Care
2 MR. STEIN: Ishould learn to take yes for an 2 Affiliates; is that right?
3 answer. 3 A. Yes.
4 THE COURT: Well, actually, not, because that 4 Q. And the Treasure Valley Surgery Center opened,
5 argument might carry the day as to another exhibit -- 5 roughly, when?
6 MR. STEIN: Okay. 6 A. Idon'trecall the exact date. I think they did a
7 THE COURT: -- more so than this one. 7  couple cases, and then there was a period of time to get
8 (Defendants' Exhibit No. 2118 admitted.) 8 surveyed. SoI--Idon't recall exactly when it opened.
9 BY MR. STEIN: 9  Again, I had stepped completely out of it at that point.
10 Q. Mr. Genna, am1 right that in 2012, the value of 10 They had an administrator in place.
11  investor shares in Treasure Valley Hospital actually 11 Q. Mr. Powers showed you a demonstrative exhibit
12 increased? 12 where he called out the volume of surgeries done by
13 A. Itdid 13 Dr. Curran and Dr. Williams. Do you recall that?
14 Q. Now, we talked a little bit at the beginning here 14 A. Yes.
15 about the Treasure Valley Surgery Center. And am I correct 15 Q. AndIbelieve the point Mr. Powers was making was
16 that you were personally involved in the process of 16 that there has been a significant drop in the number of
17  soliciting investors for that Treasure Valley Surgery Center 17  surgeries done by Dr. Williams and Dr. Curran at Treasure
18 in Nampa? 18 Valley Hospital this year; is that right?
19 A. Iwasinvolved. I was not the lead, but I did 19 A. That's what he asked, yes.
20 play a part. 20 Q. Can you think of anything besides the Saltzer
21 Q. But you and another SCA executive had over a dozen |21 transaction that might account for a decrease in the number
22 meetings with physician investors regarding the new surgery 22 of surgeries that Treasure Valley Hospital investors are
23  center? 23  doing at Treasure Valley Hospital?
24 A. Aswell as several others, yes. 24 A. There could be several factors, but they're
25 Q. And during those meetings, you would provide 25  getting their referrals from SAMG docs now. And while there
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1 is no problem with them still working at Treasure Valley 1 Dasic outpatient procedures could be done at the surgery
2 Hospital, they are probably seeing patients from a different 2 center; right?
3 region, different area. So they might be doing some 3 A. That - it includes patient preference as well as
4  downtown; they might be doing some at Treasure Valley 4  physician preference and referral-based preference, but
5 Hospital; they might be doing some at Nampa. 5 that's part of it, as well.
6 Q. Isce. Soit's possible that, while they are 6 Q. And so if we wanted to understand what has
7  doing fewer surgeries at Treasure Valley Hospital, they are 7  happened to the volume of surgeries that are done by
8 doing an offsetting number of surgeries at the Treasure 8 physicians affiliated with TVH, would it be fair to say that
9 Valley Surgery Center? 9  in order to really paint an accurate picture of their
10 A. Not an offsetting, but a smaller amount. 10 overall volumes, you should look at both the volume of
11 Q. How do you know that? 11  procedures they're doing at Treasure Valley Hospital and the
12 A. Toccasionally see numbers from Treasure Valley 12 volume of procedures that are now being done at the new
13  Surgery Center as an SCA employee. 13  surgery center that opened at the end of last year?
14 Q. And at the time the Treasure Valley Surgery Center 14 A. That would give a part of the picture, yes.
15 was opened, it was known that Saltzer was affiliating with 15 Q. Well, it would certainly give a more complete
16  St. Luke's; right? 16  picture of their volumes than just looking at Treasure
17 A. Ithink so, yes. 17  Valley Hospital; right?
18 Q In fact, it was expected that once the Treasure 18 A. Yeah. Yes.
19  Valley Surgery Center opened, physicians would transition 19 Q. Now, Mr. Genna, did I understand that you were
20  cases from the Treasure Valley Hospital to the Treasure 20 involved in helping to pull together the data that was
21  Valley Surgery Center; right? 21  recently produced regarding case counts for August --
22 A. Some cases. 22 through August of 2013?
23 Q. For example, it was -- it was understood that 23 A. Yes.
24 higher-acuity and more complex cases would remain at 24 Q. Okay. And would it be a fair comparison if we
25 Treasure Valley Hospital, but many of the quicker and more 25 wanted to -- if we wanted to see how TVH is doing through
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1 August of 2013 to compare the period January through August | 1 MR. STEIN: I would ask that we provide a copy of
2 2013 with the period January through August of 2012? 2 the binder to Mr. Genna just so that he can --
3 A. Sure. 3 THE COURT: All right. Mr. Metcalf, if you could
4 Q. Okay. And so if we can go to slide 4. So, 4 help us out. I assume, Counsel, you have --
5 Mr. Genna, this is just a slide here showing Plaintiff's 5 BY MR. STEIN:
6  Exhibit 1963, which is the Treasure Valley Hospital 6 Q. Mr. Genna, I'm going to walk through some of these
7  physician case count for 2012. Irealize you probably can't 7  numbers. Of course, if at any time you want to check these
8 read the numbers very well, but you're familiar with this 8 numbers yourself, you can just let me know.
9 document? 9 A. Thank you.
10 A. Tam. 10 Q. Soif we go to the next slide, this is just
11 Q. Okay. So what we have done here is to call out 11 highlighting a different line on the case count, and that's
12 the total hospital volume column for January through August. | 12  the line that says "Total Saltzer Surgeon Volume."
13 And am I correct that -- that if we wanted to know what the 13 And am I correct that if we wanted to know the volume
14 total volume was at Treasure Valley Hospital from January 14  of surgeries done at Treasure Valley Hospital by the
15 through August of 2012, these are the numbers we would add |15 so-called Saltzer surgeons between January and August of
16  up? 16 2012, these are the numbers we would add up?
17 A. TItlooks like it, yes. 17 A. Yes.
18 Q. Okay. And we have done that, and we have got a 18 Q. And we have done that here, and it comes out to
19  number of 3215. 19 1189. Do you want to check that? I won't be offended if
20 MR. STEIN: Ishould say, Your Honor, we have a 20 youdo.
21  binder of exhibits, and I actually included a small 21 A. I'm good. Thanks.
22 calculator in Mr. Genna's in case he wants to check any of 22 Q. Okay. Sonow what we have done is we have put
23 our math. 23 those numbers against the figures that Treasure Valley
24 THE COURT: Are you asking if I want to see it or 24 Hospital provided for 2013. Mr. Genna, this demonstrative
25  if the witness does? 25 isshowing --
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1 MR. STEIN: Again, Your Honor, this is information 1 the top of my head, but, okay.
2 that's in exhibits that have been presented by the 2 Q. Okay. And if we were to actually look at the
3 plaintiffs or -- that we'll be offering for admission. 3 total number of surgeries that were done by Treasure Valley
4 THE COURT: All right. Counsel, this is a 4 Hospital and the Treasure Valley Surgery Center in the first
5 demonstrative; correct? 5 eight months of 2012 to 2013, there is actually an increase
6 MR. STEIN: This is a demonstrative. 6 of about 600 surgeries; right?
7 THE COURT: All right. 7 A. Idon't know that.
8 BY MR. STEIN: 8 Q. You're not aware of these figures?
9 Q. And so, Mr. Genna, you had a decrease in the first 9 A. Inthe form you asked that question, I'm not sure
10 eight months of -- if you compare the first eight months of 10 Tunderstand it.
11 2012 to the first eight months of 2013, Treasure Valley 11 Q The question is: If you look at the total volume
12 Hospital is roughly 300 cases lower. 12 of procedures done at the Treasure Valley Surgery Center and
13 Were you aware that during that same time period, there | 13  the Treasure Valley Hospital in the first eight months of
14  was an increase in cases done at the Treasure Valley Surgery | 14 2012 versus the first eight months of 2013, isn't it correct
15 Center in Nampa from 24 to roughly 1,084? 15  that there has actually been an increase in total procedures
16 A. Is that the total volume at the Surgery Center? 16  of about 600 when you compare those two time periods?
17 Q. According to the material produced by Treasure 17 A. So, again, if you're talking about all the
18 Valley Hospital during those first eight months. 18 surgeons that are involved in that Surgery Center that
19 A. And my question to you was: Is that of all the 19 aren'tinvolved in Treasure Valley Hospital, that could very
20 surgeries they did at the Surgery Center? 20 well be.
21 Q. Yes. These are totals. 21 Q. Do you know to the extent to which the 1,084
22 A. So that includes an additional 20 or 30 surgeons 22 procedures that were done at the Treasure Valley Surgery
23  in that1,000? 23 Center in 2013 were done by Saltzer surgeon investors in
24 Q. Yes. 24 Treasure Valley Hospital?
25 A. Okay. Idon't have the Surgery Center numbers off |25 A. Thave seen the numbers. I don't know what
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1 percentage. But you're comparing apples to oranges here. 1 increase in cases at the Treasure Valley Surgery Center by
2 Q. Let'slook at another slide, Mr. Genna, No. 17. 2 the Saltzer surgeons? Were you aware of that?
3 Here we have got the same totals, and we have just cut it a 3 A. Less a hundred cases, yes.
4 little bit differently, Mr. Genna. Again, this is using the 4 Q. And when you have talked to Dr. Curran about the
5 information provided -- produced by Treasure Valley 5 decrease in his volumes at Treasure Valley Hospital, have
6 Hospital. We have got here identified the number of cases 6 you talked to him about the extent to which he is now doing
7 done by Saltzer surgeons in the first eight months of 2012 7 cases at the Surgery Center that he would have otherwise
8 and the first eight months of 2013. 8 done at Treasure Valley Hospital before the Surgery Center
9 Were you aware, Mr. Genna, that the Saltzer surgeons -- 9 opened?
10  the decrease in Saltzer surgeons' cases at these two 10 A. TIhave had lots of conversations with Dr. Curran
11 facilities is down by just about a hundred surgeries from 11  as well as all of the surgeons, and the cases that he is
12  the first eight months of 2012 compared to the first eight 12 doing at Treasure Valley Surgery Center are a direct result
13  months of 2013? 13  from his SAMG referrals. And, yes, he is doing some of
14 A. That's what it looks like, yes. 14  those in Nampa as well as at Treasure Valley Hospital.
15 Q. Is that consistent with your understanding of the 15 Q. So Dr. Curran didn't tell you that he moved
16  magnitude of the decrease in surgeries you said they were 16  roughly 45 percent of his cases from -- that he would have
17 telling you about? 17  otherwise done at Treasure Valley Hospital to the Treasure
18 A. That looks about right, yes. 18 Valley Surgery Center? Is that right?
19 Q Now, in 2012, of the 1,211 cases that the Saltzer 19 A. Did he tell me or was I --
20 surgeons did, they were done virtually almost entirely at 20 Q. Yes. Did he tell you that?
21  Treasure Valley Hospital; right? 21 A. Yeah. I was aware of that, yes.
22 A. Yes. 22 Q Actually, before we go to that, I just had a
23 Q. And were you aware that in - in the first eight 23 couple of questions about the demonstratives that Mr. Powers
24 months of 2013, that while there was a decrease of about 500 24 showed you. AsIsaid this morning with Mr. Checketts, my
25 cases at Treasure Valley Hospital, there was a corresponding |25 math is not great, but I think I can do simple percentages
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1 here 1 down.
2 If we look at the 2009 column, there were 490 surgeries 2 Q But between 2009 and 2010, according to these
3 atBoise Orthopedic Clinic; is that right? 3 figures, there was an increase of over a thousand total
4 A. Yes. 4 surgeries at Treasure Valley Hospital at the same time the
5 Q. And that would be 10 percent of the total 5 number of surgeries done by the Orthopedic Clinic surgeons
6 surgeries? That's what's reflected here? 6  was decreasing; right?
7 A. Again, those are rounding up and down, yes. 7 A. Idon't think a thousand, no. I don't think --
8 Q Okay. But then if we wanted to understand what 8 Q Well, is my -- it's math, isn't it, Mr. Genna?
9  the total number of surgeries was in 2009, if 490 was 10 9 4900 versus 6,000?
10  percent, then the total surgeries in 2009 would have been 10 A. Well, 1 percent could be deceiving. It could be
11  about 4,900? 11 6, so it wouldn't be 6,000; it would be 5,000. I don't have
12 A. If it was exactly 10 percent, yes. 12 thatin front of me.
13 Q Okay. And so in 2010, when the Boise Orthopedic 13 THE COURT: Counsel, do we have raw numbers? When
14  Clinic's surgeries dropped to 1 percent and that 1 percent 14  you're dealing with that small a percentage, a slight
15  was 60 surgeries, what would the total volume of surgeries 15  variation can really make a pretty radical difference.
16  have been in 2010? 16 MR. STEIN: Idon't-- I only have -- I don't have
17 A. If it was exactly 1 percent, that would be 6,000. 17  those. We only have the information that was produced.
18 Q. Okay. So at the same time that Boise Orthopedic 18 THE COURT: All right.
19  Clinic volumes were going down, the actual total volume of 19 MR. STEIN: I think we'll look at some other --
20  surgeries at Treasure Valley Hospital was going up according 20  we'll get some other numbers.
21  to these numbers? 21 BY MR. STEIN:
22 A. Ithink we're in the neighborhood of 5,000 in 22 Q. Mr. Genna, would you agree as a general matter
23 2009, so, again -- 23 that if the volume of surgeries done by a particular surgery
24 Q. Soyes? 24 group stays constant, but Treasure Valley Hospital is going
25 A. They went up, and then they have gone slightly 25  gangbusters and the total number of surgeries they're doing
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1  is going higher, then the percentage of surgeries 1 St Luke's?
2 represented by that group that's staying steady is going to 2 A. The decrease in the Saltzer cases?
3 keep going down, down, down just because the total volume of 3 Q. Let me rephrase. From 2011 to 2012, there is a
4 surgeries is going up; right? 4 decrease here of 2,068 down to 1,621 procedures done by the
5 A. So, under that example, yes, and we see them go 5  Saltzer doctors as between the Treasure Valley Hospital and
6 from11to 10 to 1. 6  the Treasure Valley Surgery Center.
7 Q. SolIwant to explore this issue -- because the 7 Is it your opinion that that's something that's related
8  totals aren't reflected in these slides, I want to explore 8  to the transaction between St. Luke's and Saltzer, or is
9  theissue of the effect that these other acquisitions by 9  there some other explanation, or you just don't know?
10 St Luke's have had on Treasure Valley Hospital and the 10 A. TItactually started in 2010. It was a very heated
11  cases done at Treasure Valley Hospital and the Treasure 11  negotiation with Saltzer and St. Luke's, and so the
12 Valley Surgery Center as a whole. 12 referrals of the Saltzer surgeons started to take a hit in
13 So we can go back to slide 18. 13 2010. The Saltzer referral docs wanted to do the deal; the
14 So here, Mr. Genna, you will see that we have got a -- 14  Saltzer surgeons didn't necessarily want to, some of them.
15  thisisjust a graphic representation of those figures on 15 And it was an evolution. So the decline started sometime in
16  the previous slide for Boise Orthopedic Clinic: 443 in 16 2010, but, yes.
17 2008, 490 in 2009, 60 in 2010, and then zero thereafter. 17 Q So now in the next slide, Mr. Genna, what we have
18  See that? 18 doneis just put on here the total number of surgeries done
19 A. Yes. 19  at Treasure Valley Hospital and Treasure Valley Surgery
20 Q Okay. And then -- what we'll do here is layer on 20  Center, again, based on the information that was produced to
21  top of that the volumes done by the Saltzer surgeons at 21  usby Treasure Valley Hospital.
22  Treasure Valley Hospital and -- in 2012 -- the Treasure 22 So am I correct that during the time period that you
23 Valley Surgery Center for that same period. And the pattern 23  were seeing a decrease in surgeries from the Boise Surgical
24  here from 2011 to 2012, there is a decrease there. Is that, 24 Group, you were able to essentially maintain your volumes
25  inyour mind, attributable to the Saltzer transaction with 25  around the 5,000 level?

United States Courts, District of Idaho




Saint Alphorfs@gavikdid=FcOXeP LB Wy BpGumestRagfin E%Q#Qﬁﬂ-‘l Page 67 of 68ench trial. 09/30/2013

1090 1091
1 A. We were able to do that through -- 1 annualize?
2 Q. Okay. 2 A. Sure.
3 A. --new physicians. 3 Q. In that way, like the way I described, just
4 Q. And the same is true with respect to the decrease 4 multiply by 1.5 times if you're eight months in?
5 in the Saltzer surgeons; that while you have seen a decrease 5 A. Just to get a general look, not an accurate look.
6 in procedures done by the Saltzer surgeons, you have been 6 Q. So we have done that on the next slide, Mr. Genna.
7  able to make up for that with volume elsewhere; is that 7  And if we annualize the figures that TVH gave us, we're
8 right? 8 about 1660 procedures. Is that roughly what you're
9 A. Yes. 9 anticipating from the Saltzer surgeons at the Treasure
10 Q. And then for 2013, as Mr. Powers pointed out, 10 Valley Hospital and the Treasure Valley Surgery Center for
11  we-- we don't have complete data, but as of August of 2013, 11 this year?
12 the total volumes for the Saltzer surgeons at Treasure 12 A. I--Ihaven't done that analysis.
13 Valley Hospital and Treasure Valley Surgery Center were 13 Q. Okay. Well, the data that Treasure Valley
14 1105; is that right? 14  Hospital and Treasure Valley Surgery Center produced also
15 A. Yes. 15 shows that as of August of 2013, you're just under 4,000
16 Q. And if we wanted to annualize that since that's 16  procedures for the year; is that right?
17  for the first eight months, would it be fair to multiply 17 A. For the combined two?
18 that times 1.5, basically take half that volume and add it? 18 Q. For the combined two.
19 A. You could do that. 19 A. That, again, includes all those other physicians
20 Q. Well, I'm asking you whether that would be an 20 from Canyon County?
21  appropriate way to do it. 21 Q. Right.
22 A. The ebb and flow of months sometimes aren't 22 A. Okay.
23  consistent year to year, so annualizing it is just a general 23 Q. Soif we annualize that, 4,000 times 1.5, on pace
24 way of looking at it. 24 for almost 6,000 total procedures at the two facilities this
25 Q. Okay. Do you ever do that? Do you ever 25  year; is that right?
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1 A. Again, apples -- not apples to apples, but, yes. 1 Q. The losses for who?
2  If you annualize -- 2 A. The losses of income from the financials at
3 Q. Well, I understand there is some additional 3 Treasure Valley Surgery Center, if you compared our -- our
4 investors, including Saint Alphonsus, in the Treasure Valley 4 bottom lines, our net income and their net income combined,
5 Surgery Center, but there is also overlap in the investors 5 that would be a huge drop compared to the prior year.
6 between Treasure Valley Hospital and the Treasure Valley 6 Q. Allright. It's a new surgery center. They had
7  Surgery Center; right? 7  to getequipment. I mean, it's always going to be a
8 A. There is some overlap, yeah. 8 lower --it's always going to be a higher cost enterprise in
9 Q. Surgical Care Affiliates invests in both; is that 9  the first couple years, isn't it?
10 right? 10 A. Well, you capitalize equipment, so that's spread
11 A. Mm-hmm, yes. 11  out over many years, but --
12 Q. And the Saltzer surgeons are also investors in 12 Q. So--TI'msorry.
13 both the Treasure Valley Surgery Center and Treasure Valley 13 A. But the actual income of the two would be down
14  Hospital; right? 14  substantially over prior years.
15 A. Yes. 15 Q. So how badly are the investors going to be off
16 Q. Isn'tittrue, Mr. Genna, that if the current pace 16  this year? What can they expect in terms of the value of
17  of procedures at Treasure Valley Hospital and the Treasure 17  their shares?
18 Valley Surgery Center holds for 2013, it's going to be their 18 A. Again, I don't - don't play a part in the
19  combined entities' best year ever? 19 day-to-day operations of the Surgery Center. I don't know
20 A. No, that's not true. 20 if they're going to have a cash call or any of those things.
21 Q. Why not? 21 But Treasure Valley Hospital, with the two-time hits, the
22 A. The losses at Treasure Valley Surgery Center 22 two-time windfalls, we're going to do a little better than
23 combined with the income from Treasure Valley Hospital, it |23 last year.
24  will probably be the worst year we have had in -- since I 24 Q. And let me make sure I understand those windfalls.
25 have been in town. 25 THE COURT: Counsel, we're past where I was going
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1  to take the break. ButI'lllet you follow up on this line, 1  really gets to be a point where we just can't absorb a whole
2 but we need to take a break in the next few minutes. 2 lot more than that. So I think we'll just have to reconvene
3 MR. STEIN: Your Honor, I have probably got about 3 tomorrow morning and pick up with the witness's -- the
4 ten more minutes, and I'm mindful of the time. So I can 4 balance of his testimony tomorrow.
5  either try to push through -- and of course, I don't know if 5 Counsel, we'll start again at 8:30 tomorrow. And so
6 Mr. Powers has redirect. 6 we're clear, the same schedule on Wednesday. Thursday,
7 THE COURT: I assume you have redirect, 7 we'll go 8:30 to 12:00, and then we're essentially done for
8  Mr. Powers. 8  the week because of prior commitments that I have. All
9 MR. POWERS: Some, Your Honor. 9 right. We'll be in recess, then, until 8:30 tomorrow
10 MR. STEIN: We could break now. I'm going to move |10  morning.
11 on to a different slide, if that works for Your Honor. 11 (Evening recess at 2:37 p.m.)
12 THE COURT: Let's take the break now. I 12
13 consciously went a little beyond 2:30, when we normally 13
14 break, to just make up for lost time we had earlier today. 14
15  ButI think to stay for another 15 to 20 minutes I think 15
16  might be pushing things just a bit. 16
17 MR. POWERS: I only have five minutes of redirect, 17
18  Your Honor. 18
19 THE COURT: I'm sorry? 19
20 MR. POWERS: I only have five minutes of redirect, 20
21 orless. 21
22 THE COURT: How much do you have? 22
23 MR. STEIN: Ten minutes, tops. 23
24 THE COURT: I apologize for inconveniencing the 24
25  witness. But when we start at 8:30 and go until 2:30, it 25
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